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Ajvierican  Decisions 

VOL.   LIX. 


The  cases  re-reported  in  this  Volume  will  be  found 
originally  reported  in  the  following  State  Reports: 

Maixe  Rrports. Vol.37.  1854. 

MARYTjiXD  Reports. -  Vols.  4,  5.  1853. 

CusHiNa's  ^Iassachusetts  Reports.  -    -Vols.  11, 12.  1853. 

^IiGHiGAN  Reports. Vols.  2,  3.     .  1853. 

Mississippi  Reports. Vols.  26,  26.  1853. 

Missouri  Reports. Vols.  17,  18,  19.  1853. 

New  Hampshire  Reports. Vols.  26,  27,  28.  1853. 

Zabriskie's  New  Jersey  Reports.      -     -  Vol.  4.  1853. 

Stockton's  New  Jersey  Ch.  Reports.    -  Vol.  1.  1853. 

New  York  Reports.       ------  Vols.  7,  8,  9.  1853. 

Bcbbee's  N.  Carolina  Law  Reporth.      -  Vol.  1.  1853. 

Jones*  N.  Carolina  Law  Reports.    -     -  Vol.  1.  1853. 

Burbee's  N.  Carolina  Eqlity  Reports.  -  Vol.  1.  1853. 

Jones'  N.  Carolina  Equity  Reports.      -  Vol.  1.  1853. 

Omo  State  Reports. Vols.  1,  2.      1862,1853. 

Pennsylyakia  State  Reports.      -    -    -  Vols.  20,  21.  1853. 
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SCHEDTTLE 

or 
REPORTS  FROM  WmCU  CASES  HAVE  BEEN  SELECTED 

FOR    TUB 

AMERICAN  DECISIONS 


fteto  B«porta  m  In  panntlMfM,  and  th«  nnnber  of  th«  AiMrlcaB  DeddoH  In  whkh  tiMy 

ar*  rv-reported  la  lo  lieavy-faoed  latter. 


Alabama~(1  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21| 
(1  Stew,  k  P.)  21;  (1, 2,  3  Stew,  k  P.)  23;  (4,  5  Stew.  &  P.)  24;  (5  Stew. 
&  P.,  and  1  Porter)  26;  (1,  2  Porter)  27;  (3, 4  Porter)  29;  (4,  5, 6  Porter) 
30;  <6,  7  Porter)  31;  (8.  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  37; 
(4,  6)  39;  (6,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11.  12)  46;  (1,3,  14,  15)  48; 
(15,  16)  60;  (17,  18)  52;  (18,  19)  54;  (20,  21)  56;  (22,  23)  6a 
AKKA!caA8-(l,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39.  41;  (6)  42;  (7,  8) 
44,  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 
14)58. 
California— (1)  52,  54;  (2)  56;  (3)  58. 

CoNNBCncuT— (Kirby,  and  1,  2  Root)  1;  (1,2  Day)  2;  (3  Day)  3;  (4  Day)  4 
(5  Day)  5;  (1)  6.  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20 
(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35 
(14)  36;  (15)  38,  39;  (16)  41;  (17,  18)  44;  (18)  46;  (19)  48;  (19,  20)  50 
(20)  52;  (21)  54;  (21.  22)  56;  (22)  58. 
Dklawarb— (1  Harr.)  23,  25.  26.  27;   (2  Harr.)  29.  30,  31,  33;   (4  Han.) 

42,  44;  (5  Harr.)  48. 
Florida— (1)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (5)  58. 
Georgia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  6)  48;  (6,  7)  50;  (8,  9) 

52;  (9,  10)  54;  (11.  12)  56;  (12,  13,  14)  58. 
Illinois— (Breesc)  2;  (I  Scam.)  25,  26,  27.  28.  29,  30,  32,  33;  (2  Scani.) 
33.  35;  (3  Scam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  Gilm.)  41; 
(2Gilm.)43;  (3  Gilm.)  44;  (4  Gilm.)  46;  (5 Gilm.)  48,  50;  (11)  50;  (II. 
12)  52;  (12,  13)  54;  (13,  14),  56;  (14.  15)  58. 
Ikdiana— (1  Blackf.)  12;  (2  Blackf  )  18,  20,  21;  3  Blackf.  25,  26;  (4  Blackf.) 
28^  29,  30,  32;  (5  Blackf.)  32.  33,  35,  36;  (6  Blackf.)  36,  38,  39; 
(7  BUuskf.)  39.  41.  43;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2,  3)  54| 
(3)  56;  (4)  58. 
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12  Schedule. 

rowA— (Morris)  39,  41,  43;  (1  G.  Greene)  46,  48^  50;  (2  O.  Greene)  52; 
(3  G.  Greene)  54,  56. 

Kentdok7~(1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt.  Sel.  Gas.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  Litt.)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  5 
Ldtt.)  15;  (3.  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (I  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mod.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  0  B.  Mou.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58. 

Louisiana— (1,  2,  3  Mart.)  5;  (3,  4  Mart.)  6;  (5,  G,  7  Mart.)  12;  (8,  9,  10,  li, 
12  Mart.)  13;  (I,  2  Mart.,  N.  S.j  14;  (3  Mart.,  N.  S.)  15;  (4,  6  Mart., 
N.  a.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart.,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3.  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  5,  C  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11,  12 
Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50;  (5  Ann.) 
52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58. 

Maine— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  Greenl.)  16; 
(5  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  Greenl.)  20;  (7,  8  Greenl)  22;  (8,  9 
Greenl.)  23;  (10  Me.)  25;  (11)25,26;  (12)28;  (13)29;  (14)30,31; 
(15)  32;  (15,  IG)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23.  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  30,  37)  58;  (37)  59. 

Maryland— (1,  2,  3,  4  IL  &  M.)  1;  (I  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
6,6;  (4H.  &J.)7;  (5H.&J.)9;  (6H.  &J.)14;  (7H.  &J.)16;  (I  BL 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  BL  Oh.,  and  2,  3  O. 
&  J.)  20;  (3  BL  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &  J.) 
25;  (6,  7  G.  &  J.)  26;  (7  G.  &  J.)  28;  (8  G.  &  J.)  29;  (9  G.  &  J.)  31; 
(lOG.  &J.)32;  (11  G.&  J.)  33,  35,  37;  (12G.  &J.)38;  (1  Gill)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  66;  (4,  5)  59. 

Massachusetto— (Quincy)  1;  (1)  2;  (2,  3,  4)  3;  ^6,  6)  4;  (7,  8)  6;  (9,  10,  11) 
6;  (12,  13,  14)  7;  (15,  16)8;  (17)9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.) 
15;  (4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  20; 
(11,  12  Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.) 
26;  (16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 
Pick.)  33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Mot.)  35;  (2.  3  Met.)  37; 
(3,  4,  5  Met.)  38;  (5,  6,  7  Met.)  39;  (7,  8  Met.)  41;  (9,  10  Met)  43; 
(11,  12  Met.)  45;  (12,  13  Met.)  46;  (1,  2  Gush.)  48;  (3,  4  Gush.)  50; 
(5  Gush.)  51;  (5,  6  Gush.)  52;  (6  Gush.)  53;  (7,  8  Gush.)  54;  (9  Gush.) 
55,  57;  (10  Gush.)  57;  (11,  12  Cnsh.)  59. 

Miohioan— (1  Doug.)  40,  41;  (2 Doug.)  43,  45,  47;  (1)  48,  51,  53;  (2)  55, 
57;  (2,  3)  59. 

Minnesota— (1)  55. 

Mississippi- (Walker)  12;  (1  How.) 26,  28,  29,  31;  (2 How.)  32;  (3, 4 How.) 
34;  (4, 5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  ft  M.) 
40;  (2,  3  S.  &  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  6,  7  S.  &  M.)  45;  (8,  9  S. 
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k  M.)  47;  (9,  10  S.  &  M.)  48;  (II  S.  ft  M.)  49;  (12,  13  S.  k  M.)  51; 
(]3,  14  S.  k  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  26)  59. 

Mia80i7Bi~<l)  13,  14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28^  29,  31;  (5)  31, 
32;  (6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45;  (10,  11)  47; 
(11,  12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  16, 17)  57;  (17,  18.  19)  59. 

Niw  Hampshibs— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  25,  26; 
(7)  26,  28;  (8)  28,  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13) 
38;  (13,  14)  40;  (15,  16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20) 
51;  (21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  67;  (28,  27,  28)  59. 

New  Jersey— (Coxe)  1;  (1  Pen.)  2;  (2  PezL)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halsi.)  ID;  (2  Halst)  11;  (3  Halst.)  14;  (4  HaUt.)  17;  (5  Halst.)  18; 
(6  Halst.)  19,  20;  (1  Sax.,  7  Habt.)  21;  (1  Gr.,  1  Sax.,  7  Hakt.)  22; 
(1  Sax  ,  1  Gr.)  23;  (1,  2  Gr.)  25;  (2  Gr.)  27;  (3  Gr.)  28,  29;  (2Gr.  Ch.) 
29;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Harr.,  1  Or.  Ch.) 
34;  (1  Or.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  k 

4  Harr. )  38;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)  41;  (I  Spenoer,  3  Or. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst.  Ch.)  45;  (1  Zab.,  2  Halst. 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst.  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59. 

Hxw  York— 1,  2  Johns.  Cas.)  1;  (3  Johns.  C^as.,  1,  2  Cai.  Caa.,  I,  2, 3  Ou.) 
2;  (1,  2,  3  Johns.)  3;  (4, 5  Johns.)  4;  (6,  7, 8  Johns.)  5;  (9,  10, 11  Johns.) 
6;  (12,  13}  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  U;  (1  Cow.)  13;  (Hop.  Ch.,  and 2Cow.)  14;  (3,  4, 

5  Cow. )  15;  (6Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Pal.,  1, 2  Wcod.) 
19;  (2,  3  Wend.)  20;  (2  Pai.,  4,  5.  6  Wend.)  21;  (2, 3  Pai.,  6,  7, 8  Wend.) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12,  13  Wend.)  27;  (5  Pai.,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  Pai.,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23»  24,  25  Wend.,  8  Pai.)  35;  (25, 28 
Wend.,  1,  2  HiU,  9  Pai.)  37;  (9  Pai.,  2, 3  Hill)  38;  (10  Pai.,  4, 5,  6  Hill) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  Pai.)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  ]>enlo,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  5,  6)  55; 
(6,  7)  57;  (7,  8,  9)  69. 
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Wbirx  FsBflovAi.  PBonsTT  u  Sold  to  bx  Paid  vob  wnor  Dbutsekd. 
and  ft  part  only  li  delivered  under  the  contract^  the  propectj  in  the  part 
not  deliyered  atill  remains  in  the  vendor. 

On  Who  is  Summofed  as  Tkustu,  and  DnoLons  at  Fibst  Tibm,  is 
entitled  to  his  ooets,  and  authorized  to  dedaet  the  amount  thereof  from 
the  amount  in  his  hands.  And  he  can  not  be  deprived  of  them  by  any 
mere  informality  in  the  record,  or  misprision  of  the  derk,  in  omitting  to 
recite  in  the  judgment  the  allowance  of  such  coats. 

GOOBT  OF  BeCOBD  HAT  COBRSOT  MlBTAKXS  IN  ITS  BBOOBDfl,  which  do  not 

arise  from  the  judicial  action  of  the  court,  but  from  the  mistakes  of  its 
recording  officer;  and  this  it  may  do,  either  on  suggestion  or  motion  of 
thoae  interested,  or  upon  its  own  certain  knowledge  and  mere  motion. 

Pbxvailjno  Pabtt  in  Civil  Action  is  Entitlxd  to  Costs  which  follow 
the  judgment  as  of  course,  and  practically  are  incorporated  into  the  judg- 
ment by  the  clerk,  without  any  special  order,  unless  upon  objection  or 
special  hearing. 

Whxbb  Costs  to  Which  Pabtt  is  Entitlbd  arb  bt  Mistake  of  Clxbe 
Omittxd  from  the  judgment,  the  record  of  the  judgment  may  be  cor- 
rected and  amended  so  as  to  show  that  the  l^gal  costs  were  allowed. 

SoKBx  facias.    The  opinion  states  the  case. 

N,  D,  Appleton,  for  the  plaintiff. 

D.  Ooodenow,  for  the  defendant. 

By  Court,  Howabd,  J.    The  defendant  was  adjudged  trustee 
of  Warren,  and  this  suit  is  brought  to  determine  the  amount  for 
which  he  was  accountable  upon  his  disclosure.    By  that  it  ap- 
pears that  the  defendant  had  contracted  for  **  a  lot  of  hay^  two 
AM.  Duo.  ycL,  Liz~4  m 
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cows,  and  yoke  of  steers/'  with  the  principal,  and  "  was  to  send 
for  the  hay,  cows,  and  steers,  and  pay  for  the  same  when  de- 
livered." Before  the  service  of  the  trustee  process  ni>on  him» 
he  had  sent  for  and  received  a  portion  of  the  hay,  for  which  he 
had  made  payment  in  part.  Neither  the  remaining  portion  of 
the  hay  nor  the  cows  nor  the  steers  were  delivered  or  received 
under  the  contract.  For  the  property  received  and  not  fully 
paid  for,  it  is  admitted  that  the  defendant  was  held  as  trustee. 

It  is  contended  that  the  contract  was  entire,  and  that,  as  the 
defendant  had  taken  a  part  of  the  goods,  he  had  the  right  to  the 
possession,  and  the  power  to  take  immediate  possession  of  the 
whole;  and  that  he  must  be  regarded  as  having  the  whole  prop- 
erty intrusted  to  him,  within  the  meaning  of  the  statute,  and 
charged  accordingly:  B.  S.,  c.  119,  sec.  4.  But  it  appears  that 
the  property  not  delivered  under  the  contract  remained  in  pos- 
session of  the  principal,  and  did  not  pass  to  the  defendant.  It 
was  open  to  attachment  as  the  property  of  the  former,  and  could 
not  be  subject  to  attachment  as  the  property  of  the  latter.  The 
sale  had  not  been  perfected  'under  the  contract.  Though  the 
steers  were  temporarily  in  the  keeping  of  the  defendant,  they 
were  taken  and  used  by  persons  employed  by  him  to  haul  the 
hay,  but  without  his  authority,  and  he  refused  to  receive  them 
or  pay  for  them.  They  were  not,  then,  in  his  possession  under 
the  contract,  and  were  not  goods  or  effects  of  the  principal  in- 
trusted or  deposited  in  his  hands,  within  the  intent  of  the  stat- 
ute. His  claiming  to  hold  them  after  the  trustee  process  was 
served  upon  him  can  not  change  the  facts,  or  right  to  the  prop- 
erty at  the  time  of  the  service.  This  is  unlike  the  case  of  Lan$ 
V.  Notvdl,  15  Me.  86,  cited  for  the  plaintiff.  There  the  goods 
appeared  to  have  been  delivered  to  the  trustee,  and  he  had  en- 
gaged to  account  for  them,  and  actually  controlled  them  under 
the  conveyance  and  written  contract. 

The  defendant  was  chargeable  only  for  the  unpaid  balance 
due  for  the  hay  received  as  trustee.  That  amount,  after  deduct- 
ing his  costs  on  disclosure,  he  paid  to  the  officer  holding  the 
execution,  on  demand.  We  do  not  understand  that  the  amount 
of  such  balance  or  costs  are  in  controversy.  But  it  is  contended 
that  no  deduction  should  have  been  made  for  the  trustee's  costs, 
and  that  the  whole  balance  should  have  been  paid  to  the  officer. 

The  defendant,  having  duly  submitted  to  an  examination  on 
oath  at  the  first  term  and  disclosed,  and  having  been  adjudged 
trustee,  was  entitled  to  his  costs,  and  authorized  "  to  deduct 
from  the  amount  in  his  hands  the  amount  of  such  costs:"  B.  S.» 
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e.  119,  sees.  16,  17.  He  claimed  to  retain  his  costs  as  taxed  in 
court,  and  the  taxation  and  claim  form  a  part  of  his  disclosore. 
But  no  specific  or  separate  judgment  for  such  costs  appears  of 
record,  or  was  noted  upon  the  docket.  The  judgment,  charg- 
ing him  as  trustee  upon  his  disclosure,  established  his  right  to 
his  costs,  which  are  secured  to  him  by  statute.  It  was  a  sub- 
stantial finding  for  him,  though  not  properly  docketed  and 
recorded.  The  judgment  appears  to  have  been  imperfectly  re- 
cited iQ  its  details,  and  the  record  is  incomplete.  But  it  would 
not  comport  with  the  justice  of  the  case,  that  a  party  clearly  en- 
titled to  his  costs  should  be  deprived  of  them  by  a  mere  in- 
formality in  the  record  or  misprision  of  the  clerk.  Errors  of 
this  kind  are  not  errors  in  the  judgment  of  the  courts  in  point 
of  fact,  and  are  amendable  at  any  time. 

*'  The  forms  of  the  court  are  always  best  used  when  they  are 
made  subservient  to  the  justice  of  the  case,"  said  Lord  Kenyon, 
in  Mara  v.  Quin,  6  T.  B.  8.  In  Cradock  v.  Badford,  4  Mod. 
871,  the  court  ordered  Jthe  roll  to  be  brought  in  and  amended, 
after  the  judgment  had  been  signed  twenty  years:  Eianckfbvd  v. 
Mead,  12  Id.  884;  Sharl  v.  Coffin,  5  Burr.  2730.  In  Mechanic^ 
Bank  v.  MinUiame,  19  Johns.  244,  the  court,  on  motion,  or« 
dered  the  entiy  of  satisfaction  of  the  judgment,  and  all  proceed- 
ings in  the  case  subsequent  to  the  interlocutory  judgment  at  a 
previous  term,  including  the  assessment  of  damages,  to  bo 
vacated,  and  the  record  of  the  judgment  to  be  canceled,  and  the 
damages  to  be  reassessed:  Chichest/er  v.  Cande,  3  Cow.  89  [15 
Am.  Dec.  238];  Hart  v.  Beynolds,  8  Id.  42,  note  a,  where  the 
court  adopted  the  result  of  the  learned  research  of  counsel,  in 
allowing  the  amendment  of  the  record  of  the  judgment,  and 
proceedings  connected  therewith,  filed  six  years  previously. 

This  court  has  sanctioned  the  same  doctrines,  and  amended 
its  records  in  furtherance  of  justice  and  according  to  the  truth 
of  the  case:  CrofUm  v.  IWey,  6  Greenl.  48;  Wrighi  v.  Wright^ 
Id.  415;  Umerick,  FeH^ianm,  18  Me.  183;  SdU  v.  WUliama,  10 
Id.  278. 

Although  no  motion  has  been  presented  to  us  to  allow  the 
amendment  in  this  case,  yet  the  error  is  apparent,  and  the  sub- 
ject is  before  us  upon  the  &cts  and  documents  connected  with 
the  imperfect  record,  and  addresses  itself  to  our  discretion. 
Shall  the  record  stand  as  it  is,  stamped  with  an  infirmity,  to 
perpetuate  a  wrong?  Or  shall  we  cause  an  amendment  to  sup- 
ply the  deficiencies  that  have  occurred  by  accident  or  mistake, 
and  when  it  is  evident  that  no  one  can  suffer  by  the  correction? 
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On  genera]  principles,  it  is  competent  for  a  court  of  record, 
and  incident  to  its  authority,  to  correct  mistakes  in  its  records 
which  do  not  arise  from  the  judicial  action  of  the  court,  but 
from  the  mistakes  of  its  recording  officer.  In  doing  this,  it 
may  re^i^ulate  its  own  action  upon  its  own  sense  of  responsibility 
and  duty,  and  proceed  upon  suggestion,  or  on  motion  of  those 
interested,  or  upon  its  own  "  certain  knowledge  and  mere  mo- 
tion." It  would  not  be  an  adversary  proceeding  in  which,  of 
necessity,  there  should  be  parties,  or  in  which  notice  would  be 
required:  Batch  v.  Shaw,  7  Cush.  282. 

It  would  seem  that  no  lapse  of  time  will  divest  the  court  of 
Its  power,  or  absolve  it  from  its  duty,  to  supply  deficiencies  in 
the  records  of  its  own  proceedings,  where  justice  and  the  truth 
of  a  case  require  it,  and  when  it  is  enjoined  by  statute:  B.  S., 
•c.  150,  sees.  14, 15. 

In  civil  actions,  the  prevailing  party  is  entitled  to  costs,  and 
"they  follow  the  judgment,  as  of  course,  either  on  verdict,  non- 
suit, or  default,  and  practically  are  tax^,  allowed,  and  incor- 
porated into  the  judgment  by  the  clerk,  without  any  special 
*order,  unless  upon  objection  or  special  hearing. 

In  Norria  v.  Hall,  18  Me.  332,  it  did  not  appear  that  the  trus* 
i;ee  appeared  at  the  first  term  and  submitted  to  an  examination; 
•or  that  any  costs  were  taxed,  claimed,  or  allowed  for  him,  or 
that  he  was  entitled  to  any  by  judgment  of  court. 

We  are  of  opinion  that  the  record  of  the  judgment  of  this 
court  in  the  original  suit  should  be  corrected  and  completed,  so 
that  it  will  show  expressly  that  the  legal  costs  taxed  and  claimed 
by  the  trustee  in  his  examination  and  disclosure  under  oath  at 
the  first  term  were  allowed.  Then  judgment  should  be  entered 
ior  defendant  according  to  the  agreement. 

Shepley,  C.  J.,  and  Rice,  Hathaway,  and  Cutting,  JJ.,  con- 
<;urred. 


Tttle  to  Personal  Property  does  not  Pass  to  Vendee  by  Sale  THsaBOf 
-WITHOUT  Delivery:  Oolder  v.  Ogden,  53  Am.  Dec.  618,  note  619,  where  other 
-caaes  are  collected. 

Costs. — ^Taxing  costs  is  a  judicial  act,  and  a  justice  of  the  peace  who  doei 
not  render  judgment  for  costs  within  the  time  allowed  him  to  render  judg- 
ment can  not  do  so  afterwards:  SibUy  v.  Howard,  45  Am.  Dec.  448;  costs 
were  not  recoverable  at  common  law:  Hart  v.  Skinner,  42  Id.  500;  IhimhamU 
Ex^x  V.  Shouae,  33  Id.  473.  When  not  allowed:  See  note  to  7\umkam*€ 
Ex^x  V.  Shouse,  Id.  475.  Costs  at  law  and  in  equity:  See  note  to  Stunndftt 
T.  Froit,  16  Id.  405,  where  this  subject  is  discussed. 
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SiHOHDS  t;.  Hall. 

[97]Qira,t8A.] 
ISAflB  OV  FlBMPBOVIDBSTHATHAUrTHBHATlUniDOVlTlhall 

be  ecmimiiMwl  theraon  by  cattle  kept  by  the  levee,  and  the  other  balf  be 
dlTided  between  the  leeeor  and  the  leeeee,  the  property  in  the  whole  of 
the  hay  renudna  in  the  Ineern  nnta  the  divition  ia  made.  The  leeeor  haa  no 
daam  tii  rem  upon  it  before  diviaion.  When  the  division  it  made  nnder 
the  contract,  the  portiooa  divided  Tbat  separately  in  the  lessor  and  lesaee, 
bat  the  undivided  half  to  be  oonsamed  on  the  farm  still  remains  the 
property  of  the  lessee. 

Sbbbitf  Wbo  Skixb  oh  ExBounoir  Goods  ov  Onb  hot  Ddiob  is  m 
trespassej^  and  one  who  porehases  snch  goods  at  the  sheriff's  asle  aoqidrea 
no  title  to  them  as  against  the  owner.  And  if  snch  purchaser  rsmofea 
the  property  alter  the  sale,  with  the  assistsnoe  of  the  officer,  the  owner 
may  recover  against  them  as  joint  trespassers. 

Damaobs  fob  Sepabatb  Tsbspass  of  Ohb  of  Two  BBiBHDAHn  can  not  ba 
incladed  in  a  joint  judgment  against  both. 

Tbb8PA88  de  bonis  asporiaiis  for  a  quantity  of  hay.  The  do* 
fendant  Hall  claimed  to  haye  seizod  and  sold  the  hay  as  a 
depaiy  sheriff,  on  an  execution  against  one  James  H.  Foster,  as 
his  property;  and  defendant  Morrill  claimed  that  he  was  the 
owner  of  the  hay,  having  bought  it  at  a  public  sale  by  Hall,  the 
other  defendant.  The  plaintiff  was  the  owner  of  the  farm  on 
which  the  hay  was  cut.  After  the  making  of  the  division  re- 
ferred to  in  the  opinion,  the  defendants  came  with  teams  and 
took  and  carried  away  the  greater  part  of  the  hay  that  had  been 
set  off  to  the  plaintiff.  The  other  facts  are  stated  in  the 
opinion. 

Fusenden  and  DebUns^  for  the  plaintiff. 
Shepley  and  Dana,  for  the  defendants. 

By  Court,  Howabd,  J.  The  contract  between  the  plaintiff 
and  Foster  was  in  legal  effect  a  lease,  by  which  the  latter  was 
entitled  to  the  "use  and  benefit"  of  the  farm  of  the  former, 
"  with  aU  the  products  of  the  farm  and  benefit  of  the  build- 
ings, excepting  what  is  hereinafter  mentioned."  The  lessor 
reserved  to  himself  a  specified  portion  of  the  dwelling-house, 
and  "a  privilege  of  stowing  the  hay  that  is  now  in  the  barn, 
and  his  part  of  the  hay  to  be  cut  on  the  farm,  until  sold  or  dis- 
posed of."  The  lessee  was  to  "  carry  the  farm  on  well,  secure 
the  hay  in  good  season  and  order,"  and,  as  stipulated  in  the 
lease,  "one  half  of  the  hay  cut  on  the  farm  is  to  be  eat  by 
the  stock  kept  on  the  farm;  the  other  half  of  the  hay  is  to  be 
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divided  equally  between  {he  contracting  parties/'  Tbere  is  no 
provision  in  the  agreement  as  to  keeping  stock  upon  the  farm, 
excepting  what  applies  to  the  lessee.  He  was  to  have  a  suffi- 
cient part  of  the  bam  and  shed  to  "  stow  and  keep  all  his  part 
of  the  hay  cut  on  the  place,  and  the  stock  he  may  keep  to  eat 
up  his  part  of  the  hay;"  and  he  was  to  pay  forty  dollars  rent 
annually. 

Under  this  contract,  Foster,  the  lessee,  entered  into  posses- 
sion, and  cultivated  the  farm  and  secured  the  products,  as  it 
seems,  according  to  the  agreement.  He  thus  became  owner  of 
the  entire  products,  until  there  had  been  a  division  of  the  hay 
as  stipulated  in  the  agreement.  Till  then,  the  plantiff  could 
not  take  any  portion  of  the  hay  as  his  own  property;  but  his 
rights  and  remedies  were  ex  cathedra  in  respect  to  the  lease, 
upon  the  stipulations  of  the  lessee.  The  contract,  until  exe- 
cuted, gave  him  no  claim  in  rem  upon  the  hay  or  other  crops  of 
the  farm:  Bailey  v.  FiMebrown,  9  Qreenl.  12  [23  Am.  Dec.  529]; 
Dockham  v.  Parker,  Id.  137  [23  Am.  Dec.  547];  Ihmer  v. 
Bachelder,  17  Me.  257;  Garland  v.  EHbom,  23  Id.  442;  BuUer- 
field  V.  Baker,  5  Pick.  522.  These  cases  fully  support  this  con- 
struction of  the  agreement  between  the  plaintiff  and  Foster. 

The  evidence  establishes  the  fact  of  a  division  of  the  hay, 
contemplated  by  the  parties  to  the  lease,  before  the  attachment. 
By  that  division  the  plaintiff  became  possessed,  as  owner,  of  the 
**  first  mow  or  scaffold  next  to  the  road,"  and  the  ''ground 
mow  below  the  top  of  the  girts,"  in  the  large  bam,  as  his  quar- 
ter part  of  the  hay  cut  upon  the  farm.  But  to  the  "  undivided 
half"  of  the  hay  he  acquired  no  title,  by  division  or  by  delivery. 
This  remained  the  property  of  the  lessee,  upon  the  legal  con- 
struction of  the  contract,  as  before  stated. 

By  an  act  of  trespass  one  can  not  acquire  a  right  in  the  prop- 
erty of  another,  as  against  him.  An  officer  who  seizes  on  exe- 
cution the  goods  of  one  who  is  not  the  debtor  is  a  trespasser; 
and  if  he  keep  and  sell  them,  these  are  but  additional  acts  of 
trespass,  commencing,  continuing,  and  ending  in  wrong,  and 
from  which  no  rights  accrue  against  the  owner.  The  purchaser 
can  acquire  no  title  to  the  goods  from  one  who  had  no  right  to 
them;  for  neither  the  official  character  of  the  vendor  nor  the 
publicity  of  the  sale  can  legalize  the  trespass  and  sustain  the 
purchase:  Wheelwright  v.  Depeyster,  1  Johns.  471  [3  Am.  Dec. 
345];  Carter  v.  Simpson,  7  Id.  535;  Saltus  v.  Everett,  20  Wend. 
2G7  [32  Am.  Dec.  541];  Commonwealth  v.  Kennard,  8  Pick.  133; 
I  Ch.  PL  185;  Cooper  v.  Chitty,  1  Burr.  32.     But  sales  of  prop- 
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ertj  authorized  hj  law  will  be  npheld,  notwithstanding  irrega- 
laritiee  in  the  proceedings  of  the  vendor  in  effecting  the  sale. 
Public  policy  requires  that  the  innocent  purchaser  should  not 
suffer  by  the  neglects  of  an  officer  in  executing  a  legal  precept 
within  hifi  authority  and  jurisdiction:  Ladd  t.  BlurU^  4  Mass. 
402;  Hunter  r.  Perry,  38  Me.  159.  So  if  one  obtain  goods  bj 
fraudulent  purchase^  which  is  Toid  in  respect  to  himself ,  and 
transfer  thenci  to  another  bona  Jide  and  without  notice,  the  prop- 
erty has  been  held  to  pass  to  the  latter,  and  the  Tender  can  not 
maintain  trespass  for  the  property:  Mdwrey  t.  WdUh^  8  Oow. 
238;  Parker  t.  Patrick,  6  T.  B.  175. 

In  taking^  and  selling  the  hay  of  the  plaintiff,  on  the  scaffold 
on  NoTember  15,  on  an  execution  against  Foster,  after  the  di« 
Tision  had  been  effected,  the  defendant  Hall  was  a  trespasser; 
and  Morrill,  the  other  defendant,  by  purchasing  that  portion  of 
the  hay  and  removing  it  with  the  assistance  of  the  officer,  be- 
came a  joint  trespasser;  and  both  will  be  held  responsible  to 
the  plaintiff  for  the  damages  accruing  to  him  from  that  sale  of 
his  hay.  The  officer  Hall  is  also  accoimtable  in  like  manner 
for  takings,  selling,  and  deliyering  to  others  the  remaining  por- 
tion of  the  plaintiff's  hay  in  the  "  ground  mow"  on  NoTcmber 
29th,  in  which  Morrill  did  not  participate,  and  for  which  he  is  not 
accountable  upon  the  pleadings  and  proof. 

The  plaintiff  is  entitied  to  judgment  against  both  defendants 
for  the  joint  trespass,  but  not  for  the  several  trespass  of  Hall. 
Or  he  may  discontinue  as  to  Morrill,  and  take  judgment  against 
Hall  for  both  trespasses. 

As  v^e  are  unable  from  the  evidence  reported  to  assess  the 
damag^es  accurately,  there  must  be  a  further  hearing  for  that 
purpose,  unless  the  amounts  shall  be  agreed  upon  by  the  parties. 

Defendants  defaulted. 

Sheflet,  C.  J.,  and  Tennet  and  Appleton,  JJ.,  concurred. 


OmcER  WHEN  TsESPASsim  AB  iNino:  See  Paul  v.  Sltuon^  54  Am.  Deo.  76. 
note  80;  Hooker  v.  Smithy  47  Id.  679,  note  682;  McUcom  y.  Spoor,  46  Id.  670l 
note  676,  where  other  cases  are  collected. 

LiABiUTT  OF  Ofticeb  FOB  WfiONoruL  SxizuBE:  See  Tu/U  Y.  MeCUntock, 
48  Am.  Deo.  601,  note  604. 

Qnk  Who  Culiitates  Aitotheb's  Lani>  fob  Shabb  of  Cbop  can  not  tnmsfM 
his  share  to  a  third  person  before  a  di\naion  of  the  crop  is  made:  McNedeyy, 
llarl,  61  Am.  Dec.  377,  note  379.  Cropper  has  no  such  interest  in  the  crop 
as  can  be  subjected  to  the  payment  of  his  debts  while  it  remains  en  masse; 
vntil  a  division,  the  whole  is  the  property  of  the  landlord:  Brazier  y.  Anatey^ 
Id.  408,  note  410,  where  this  subject  is  discussed. 


B6  Waldron  v.  Chase.  [Maine^ 


Waldbon  v.  Chase. 

[87  MAnni»414.] 
Wbibb  Ownkb  of  Labob  Quantitt  of  Corv  IK  Bulk  Sblla  to  Anothxr 
a  certain  nnmber  of  boahels  of  it,  and  the  vendee  pays  for  the  whole  of 
what  he  buys  and  takes  away  a  part  thereof,  leaving  the  rest  for  hia  con- 
venience, without  charge  for  storage,  in  the  vendor's  store,  the  property 
in  the  whole  of  the  com  sold  passes  to  the  vendee,  and  is  at  his  risk. 

^flSUMFSTT    CAN    NOT    BB    MaIMTAINBD    WTTBOnT    £NlDENCB    OF    EXPBESS 

Pbomisb  to  Pat,  or  proof  oi  facts  from  which  imch  a  promise  can  be 
implied* 

Assumpsit.    The  opinion  states  the  case. 

WiUia  and  Fsssenden,  for  the  plaintifis. 
Shepley  and  Dana,  for  the  defendant. 

By  Court,  Hathawat,  J.  The  defendant  had  in  his  store 
some  fifteen  thousand  bushels  of  com  in  bulk,  of  which  he  sold 
to  the  plaintiffs  five  hundred  bushels,  December  1, 1851,  and 
received  his  pay.  The  plaintiffs  were  millers,  and  for  their  own 
convenience  and  without  charge  for  storage,  left  the  corn  in  the 
defendant's  store,  and  took,  as  they  wanted  to  use  it,  between 
the  first  and  seventh  of  December,  two  hundred  and  seventy-six 
bushels.  On  the  seventh  of  December  the  defendant's  store  and 
most  of  the  com  in  it  were  destroyed  by  fire,  and  the  plaintiffs 
bring  this  action  to  recover  payment  for  the  balance  of  the  five 
hundred  bushels.  The  action  is  by  the  vendees  against  the 
vendor,  and  one  question  presented  is,  whether  or  not,  as  be- 
tween them,  the  property  in  the  whole  five  hundred  bushels 
passed  to  the  vendees  by  the  sale. 

The  plaintiffs  contend  that,  although  they  had  paid  for  the 
whole,  yet  they  had  received  only  two  hundred  and  seventy-six 
bushels,  and  that,  until  they  hod  actually  received  the  whole,  or 
it  had  been  measured  out  to  them  and  separated  from  the  mass, 
what  remained  in  the  store  was  not  legally  delivered,  and  was 
at  the  risk  of  the  vendor. 

There  is  an  apparent  conflict  of  the  authorities  upon  this  sub- 
ject, arising,  perhaps,  more  from  a  difference  of  the  facts  in  the 
cases  in  which  the  question  has  been  presented,  or  from  a  differ- 
ence in  the  forms  of  actions  by  which  parties  have  sought  to 
vindicate  their  rights,  than  from  any  real  difference  of  opinion 
concerning  the  law. 

In  this  case  the  contract  of  sale  was  complete.  The  corn  was 
paid  for,  and  a  part  of  it  taken  by  the  plaintiffs,  who  had  the 
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right  io  take  the  residne,  when  conyenient  for  them,  in  the  ordi- 
naiy  coorse  of  their  bnsineBS.  Nothing  more  was  neoesaaiy  U> 
he  done  on  the  part  of  the  vendor^  and,  both  upon  principle  and 
according  to  the  law  as  adduced  from  the  authorities  cited  bj 
counsel  in  the  case,  the  property  passed  to  the  yendees,  and  waa 
at  their  risk:  2  Bla.  Com.  447,  448;  Damon  y.  (hbom,  1  Pick. 
476  [11  Am.  Dec.  229];  Biddle  y.  Vamum,  20  Id.  280. 

But  the  plaintiffs  claim  that,  as  a  portion  of  the  com  was  sayed 
from  the  fire,  they  are  entitled  to  recoyer  payment  for  that. 
This  is  an  action  of  assumpsit,  and  the  case  finds  no  eyidence  of 
an  express  promise  to  pay  the  plaintiffs  for  the  com  sayed,  nor 
does  it  furnish  any  proofs  from  which  a  pronuse  can  be  implied, 
and  a  nonsuit  must  be  entered. 

Sheplxt,  O.  J.,  and  Howabd,  Riov,  and  Cuttiho,  JJ.,  con- 
ourred. 


DsuyxBT,  What  is  Sutficixmt  to  Pass  Tttlb:  See  Mesaer  ▼.  Woodman^ 
63  Am.  Deo.  241,  note  248,  where  other  cues  are  collected.  The  principal 
caae  is  cited  in  PhUUpn  ▼.  Moore^  71  Me.  81,  and  in  Cloud  ▼.  Moorman,  18 
Ind.  43,  in  support  of  the  proposition  stated  in  the  first  paragraph  of  the 
syllabus. 

Ko  Sale  ot  Personal  PBonsBTV  is  CJomplbtb  so  as  to  vest  an  imme- 
diate right  of  property  in  the  buyer,  so  long  as  anything  remains  to  be  done 
as  between  the  buyer  and  seller;  hence,  where  a  person  bargained  for  some 
com,  in  pens  on  the  bank  of  a  river,  at  one  dollar  per  barrel,  to  be  subse- 
quently measured,  and  the  com  is  destroyed  by  flood  before  being  measured, 
the  loss  must  fall  on  the  seller:  WiUiama  v.  AUen,  51  Am.  Dec.  709,  note  711; 
see  also  Brtxxier  v.  AnsUyt  Id.  408. 
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[37  Maine,  472.] 

Br  OoMMpir  Law,  People  have  Right  to  Fish  ix  Sea  ob  Creeks,  or 
arms  thereof,  as  a  public  common  piscary,  and  can  not  be  restrained 
from  exercising  this  right  except  in  those  places,  creeks,  or  navigable 
rivers  in  which  either  the  king  or  some  particular  subject  has  acquired 
a  proprietary  interest,  exclusive  of  such  common  liberty. 

Sbo&es  of  Sea  and  Navigable  Rivers,  within  Flux  and  Reflux  of 
Tide,  belong  prima  fade  to  the  king,  and  may  belong  to  a  subject; 
but  the  ju»  privaittm  of  the  proprietor  is  subject  to  the  ju$  publicum 
which  belongs  to  the  king's  subjects. 

Whatever  Right  King  bt  his  Prerogative  had  in  Shores  of  Sea 
and  of  navigable  rivers,  he  held  as  a  Jits  publicum  in  trust  for  the  bene- 
fit of  the  people  for  the  purposes  of  navigation  and  of  fishery. 

Ko  Grant  of  Sovereign  Power  should  be  so  CSonstrued  as  to  Destroy 
OR  Impair  Ant  Right  held  iz  trust  for  the  common  benefit  of  the  peo- 
ple, if  it  is  capable  of  any  other  construction. 
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Oomiov  BiQBT  or  Fisbbrt  is  Olbablt  RBuutvii>  ahd  Pbxsertsd  for 
the  king's  subjects  by  the  ssTing  clanse  of  the  grant  from  Gbarles  I.  to 
Sir  Ferdinando  Gorges  of  the  province  of  Maine.  This  proviso  ezhibita 
a  general  intention,  not  only  to  preserve  to  the  people  their  oommon 
right  of  fishery,  but  to  afford  nnosual  facilities  for  its  exercise. 

TiTLB    TO    ShOKI  ACQTJmED    BT  RiPAKIAN    PBOPBIETOB    UNBIB   GoLONIAIi 

Obdinakcs  of  1641  does  not  destroy  the  common  right  of  navigation  or 

of  fishery  thereon. 
Common  Bight  of  Fishery  Ikoludbs  Fishkbt  or  Clamb  and  the  ri^t 

to  dig  for  the  same. 
Fact  that  Pabtt  has  been  AocnsTOMBD  fob  Sixtt  Tsabs  to  Dig 

Clams  on  a  certain  flat,  subject  to  the  flux  and  reflux  of  the  tide,  is  not 

evidence  that  he  has  any  exclusive  right  therein. 
State,  Bepbxsentino  People,  mat  Beoulatb  Common  Bights  and  privi- 
leges of  fishing,  and  an  act  of  the  l^slature  intended  to  protect  and 

further  such  rights  is  valid. 

Debt  to  recoTer  the  penalty  prescribed  in  section  4  of  the  re- 
Tised  statutes,  chapter  61,  which  provided  as  follows:  ''Sec. 
4.  If  any  person  shall  take  or  otherwise  willfullj  destroy  any 
oysters  or  other  shell-fish,  or  obstruct  their  growth  in  their 
beds,  in  any  of  the  waters  of  this  state,  except  as  provided  in  the 
two  following  sections,  he  shall  forfeit  to  the  person  suing  tiiere- 
for  not  less  than  one  dollar,  nor  more  than  two  dollars,  for  each 
bushel  thereof,  including  the  shell-fish  so  taken  or  destroyed." 
The  other  facts  are  stated  in  the  opinion. 

Clifford^  Cummings,  and  Appleion,  for  the  plaintiff. 

8.  and  W.  P.  Fesaenden,  for  the  defendant. 

By  Court,  Sheplet,  C.  J.  The  plaintiff's  right  to  recoyer  is^ 
by  the  report,  made  to  depend  upon  the  sufficiency  of  the  de- 
fense to  prevent  it.  If  the  court  is  "  of  opinion  that  the  facta 
set  up  in  defense  would  not  constitute  a  defense,  then  the  de- 
fendant is  to  be  defaulted." 

The  facts  presented  in  defense  are,  an  attested  copy  of  a 
*'  charter  of  the  province  of  Mayne,"  from  Charles,  king  of  Eng- 
land, to  Sir  Ferdinando  Gorges,  bearing  date  on  the  third  day 
of  April,  in  the  fifteenth  year  of  his  reign;  and  an  attested 
copy  of  a  conyeyance  from  Gorges  to  Thomas  Oammack  of 
one  thousand  five  hundred  acres  of  land  described,  made  on 
March  15,  1640;  an  admission  that  the  premises  described  in 
the  declaration,  where  the  clams  were  taken,  were  included  in 
{he  oonyeyance  to  Cammack;  and  that  the  defendant  may  haya 
the  same  title  to  them  which  Cammack  had. 

The  other  ground  of  defense  is  deriyed  from  a  long-estaUiahed 
«nstom  of  taking  clams  by  the  owners  of  the  premises. 
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The  defendant's  light  to  take  the  dams  is,  therefore,  made  to 
rest  upon  the  basis  of  title,  and  upon  that  of  a  long-established 
usage. 

Assmning  that  the  defendant  has  aoqniied  all  the  title  which 
Oorges  conld  conyej,  a  question  might  be  made  whether  he 
oonld  thereby  acquire  any  title  to  the  flats,  land  between  high 
and  low  water  mark.  It  is  not  deemed  to  be  important  to  con- 
sider such  a  question,  for  by  the  ordinance  of  1641,  which  has 
been  receiTed  as  conferring  title  in  this  state,  the  defendant 
would  acquire  titie  to  the  premises. 

The  question,  therefore,  presented  by  this  branch  of  the  de- 
fense is,  whether  the  defendant,  by  becoming  owner  of  the  flats, 
acqinired  any  exclusiye  right  to  the  fisheries  upon  them  in  the 
tide-waters. 

By  the  common  law,  as  presented  from  its  earliest  time  to  the 
present  in  elementary  treatises  and  judicial  decisions  without 
any  dissent,  the  people  have  "  a  libertjr  of  fishing  in  the  sea  or 
creeks,  or  arms  thereof,  as  a  public  common  piscary,  and  may  not 
without  injury  to  their  right  be  restrained  of  it,  unless  in  such 
places,  creeks,  or  navigable  rivers  where  either  the  king  or  some 
particular  subject  hath  acquired  a  propriety  exclusive  of  that 
common  liberty." 

The  shores  of  the  sea  and  navigable  rivers,  within  the  flux 
and  reflux  of  the  tide,  belong  prima  fade  to  the  king,  and  may 
belong  to  a  subject.  '*  The  jus  privaium  of  the  owner  or 
proprietor  is  charged  with  and  subject  to  that  jus  publicum 
which  belongs  to  the  king's  subjects:"  Hale's  De  Jure  Maris,  c. 
6;  De  Portibus  Maris,  c.  7.  Whatever  right  the  king  had  by 
his  royal  prerogative  in  the  shores  of  the  sea  and  of  navigable 
rivers,  he  held  as  a  jvs  publicum  in  trust  for  the  benefit  of  the 
people  for  the  purposes  of  navigation  and  of  fishery.  These 
positions  have  been  approved  in  judicial  decisions  too  numer- 
ous to  be  mentioned.  They  are  not  known  to  have  been  denied 
by  any  respectable  authority. 

The  title  of  the  defendant  to  impair  this  common  right  of 
fishery,  and  to  assert  an  exclusive  right,  may  be  more  conven- 
ientiy  considered  as  derived,  in  the  first  place,  from  Gorges, 
and  in  the  second  place,  from  the  ordinance  of  1641. 

The  grant  from  the  king  to  Gorges  is  of  **  all  and  singular  the 
soils  and  grounds  thereof,  as  well  dry  as  covered  with  waters," 
"  together  with  the  fishing  of  what  kind  soever,  as  well  pearls 
as  fish,  as  whales,  sturgeons,  or  any  other,  either  in  the  sea  ox 


in  rivers." 
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If  fhis  gnni  were  oonsidered  witbout  the  saying  clause  here- 
after to  be  noticed,  it  might  not  be  difficult  to  ascertain  its  trcto- 
constmction.    The  grant  of  fishing  is  as  extensive  in  the  sea  a0- 
in  the  riyers.    The  idea  of  an  exdusiye  grant  to  fish  in  any  parfc. 
of  the  sea,  that  must  destroy  the  common  right,  can  not  be  ra* 
ceired.    If  it  be  alleged  that  the  grant  should  be  permitted  to 
operate  upon  the  shores,  where  by  law  it  might,  it  is  to  be  ob— 
served  that  the  whole  language  of  the  grant  is  to  be  considered, 
for  the  purpose  of  ascertaining  its  true  construction.    That  it  is- 
apparent,  from  an  examination  of  the  whole  instrument,  to  have- 
been  the  intention  to  transfer  from  the  king  to  Gorges,  within 
the  bounds  of  the  territory  granted,  the  same  rights  which  the 
king  had,  either  by  the  jvs  privatum  or  jus  publicum.    l!hejti& 
publicum  he  held  in  trust  for  the  common  benefit  of  the  subject. 
There  is  no  indication  of  an  intention  to  violate  that  trust  by  its 
transfer  to  another;  and  his  grantee  would  take  subject  to  it. 

"  The  jus  privatum  that  is  acquired  to  the  subject,  either  by 
patent  or  prescription,  must  not  prejudice  the  ju8  ptiblicum 
wherewith  public  rivers  and  arms  of  the  sea  are  affected: "  Hale's 
De  Jure  Maris. 

"  The  king  had  the  right  of  soil  in  the  shore  in  general;  but 
the  public  had  the  right  of  way  over  it,  and  the  king's  grantee 
can  only  have  it  subject  to  the  same  right."  Opinion  of  Mr. 
Justice  Best  in  case  of  Blundell  v.  CatteraU,  5  Bam.  &  Aid.  268. 

In  the  case  respecting  the  fishery  of  the  Banne,  it  appeared 
that  the  king  had  the  fishery  as  parcel  of  the  ancient  inheritance 
of  the  crown,  that  he  granted  the  territory  where  the  fishery  was 
with  ** omnia castra messuagia, etc. , piscaris, piscationes, aquas" 
etc. ;  and  it  was  held  that  the  fishery  of  the  Banne  did  not  pasa 
by  the  grant  of  the  land  and  the  general  grant  of  all  piscaries; 
that  general  words  in  a  grant  by  the  king  would  not  pass  sucb 
a  special  royalty:  Davis,  66.  This  case  and  the  construction 
was  approved  by  the  opinion  in  the  case  of  Somerset  v.  Ibgwell, 
6  Bam.  &  Cress.  876. 

If  such  language  must  be  so  construed  as  not  to  convey  a 
private  fishery,  which  the  king  might  lawfully  convey,  much 
less  should  it  be  construed  in  this  conveyance  so  as  to  impair 
rights  which  he  held  in  trust  and  could  not  convey  dischai^gfed 
of  it  without  a  violation  of  duty.  ''And  it  has  been  frequenUy 
held  that  the  king  takes  this  right  of  soil  in  trust  for  the  public^ 
BO  far  as  the  fishery  is  concerned,  and  although  the  king  may 
grant  away  this  right  of  soil  to  another,  yet  his  grantee  will  take 
it  subject  to  the  same  trust;  and  by  such  grant,  however  compre> 
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IienriTB  in  its  tennB,  the  public,  that  ia,  the  king's  snhjeots,  oaa 
not  be  depiiTed  of  their  common  right:"  We8i4m  t.  Sampson,  8 
Ciish.  S62  [54  Am.  Dec.  764].  In  the  constrnction  of  a  grant 
made  to  the  dnke  of  York,  of  a  chaxacter  very  similar  to  that 
of  the  grant  to  Ooigee,  the  opinion  states:  "If  the  rifht  oi 
common  fishery  for  the  common  people,  stated  by  Hale  in  the 
passage  before  quoted,  was  intended  to  be  withdrawn,  the  de- 
sign to  make  this  important  change  in  this  particular  territory 
would  have  been  clearly  indicated  by  appropriate  terms,  and 
would  not  have  been  left  for  inference  from  ambiguous  language :" 
Maaim  ▼.  Weidddl,  16  Pet  367.  Mr.  Justice  Thompson,  in  his 
dissenting  opinion  in  that  case,  says:  "The  sovereign  power 
itself,  therefore,  can  not,  consistently  with  the  principles  of  the 
law  of  nature  and  the  constitution  of  a  well-ordered  society, 
make  a  direct  and  absolute  grant  of  the  waters  of  the  state, 
divesting  all  the  citizens  of  a  common  right  It  would  be  a 
grievance  which  never  could  be  long  borne  by  a  free  people." 
If  so,  no  grant  of  the  sovereign  power  capable  of  any  other 
should  receive  a  construction  that  would  destroy  or  impair  any 
right  held  in  trust  for  the  common  benefit  of  the  people. 

If,  however,  there  may  be  doubt  respecting  the  legal  construe 
,  tion  of  tlie  grant  to  Gorges,  when  considered  without  the  aar* 
ing  clause,  there  can  be  none  when  that  is  noticed  as  part  of 
the  instroment.  That  clause  contains  these  words:  "Saving 
always  to  all  subjects  of  our  kingdom  of  England  liberty  of 
fishing  as  well  in  the  sea  as  in  the  creeks  of  said  province  and 
premises  aforesaid,  and  drying  of  their  fish  and  diying  their  nets 
ashore  of  the  said  province  and  the  premises,  anything  to  the  con- 
tiaiy  thereof  notwithstanding."  The  common  right  of  fishery 
is  thus  clearly  reserved  and  preserved  for  the  king's  subjects. 
It  is  insisted  that  although  the  liberty  of  fishing  in  the  creeks 
as  well  as  in  the  sea  may  be  saved,  yet  that  liberty  is  restricted 
to  the  taking  of  such  fish  as  may  be  and  are  usually  dried  on 
the  shore.  This  construction  is  inadmissible,  both  upon  general 
rules  and  upon  the  use  of  the  language.  By  general  rules,  a 
construction  which  would  allow  a  grant  of  the  king  to  diminish 
a  common  right  is  to  be  rejected,  unless  it  be  so  clearly  and 
folly  expressed  as  to  be  incapable  of  any  other  reasonable  con- 
struction. The  language  respecting  the  diying  of  fish  and  of 
nets  according  to  its  literal  and  grammatical  construction  does 
not  restrict  the  liberty  to  take  all  kinds  of  fish.  It  saves  to  his 
subjects  other  and  further  rights  than  they  had  by  the  common 
law,  those  of  drying  their  fish  and  nets  "  ashore."    This  saving 
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of  additional  lights  to  them  exhibits  a  general  intention  not  only 
to  preserre  to  them  their  common  light  of  fishexy,  bat  to  afford 
unusual  facilities  for  its  exeipise* 

The  third  position  presented  hy  the  counsel  for  the  defendant 
asserts  **  that  the  grant  to  Gorges  conreys  a  right  to  a  seyer&l 
fishery  in  all  the  waters  covering  the  land  conveyed." 

A  several  fishery  is  an  exclusive  one.  No  oUier  person  caim 
lawfully  fish  within  its  bounds.  A  construction  of  the  grani» 
which  would  make  it  convey  such  a  fishery  would  not  onlj* 
destroy  the  whole  effect  of  the  saving  clause,  but  it  would  ex- 
clude all  the  people  from  fisheries  of  every  description  in  the 
sea  and  tide-waters  within  the  bounds  of  the  territory. 

It  will  not  be  necessary  to  offer  any  examination  of  the  ordi- 
nance, or  any  argument  to  prove  that  a  title  to  the  shore  acquired 
by  it  does  not  destroy  the  common  right  of  navigation  or  of 
fishery.  Its  construction  with  reference  to  the  rights  of  fishery 
was  considered  in  the  case  of  Parker  v.  The  Ctdler  MiUdam  Co, , 
20  Me.  363  [37  Am.  Dec.  56],  and  no  error  in  it  has  yet  been 
perceived.  If  needing  support,  it  may  be  found  in  the  opinion 
of  the  court  in  the  care  of  Weston  v.  Sampson^  8  Cush.  347  [64 
Am.  Dec.  764],  in  which  it  is  said:  ''  It  is  quite  certain,  we  think, 
that  the  mere  fact  that  the  jus  privatum  or  right  of  soil  was 
vested  in  an  individual  owner  does  not  necessarily  exclude  the 
existence  of  a  jus  publicum  or  right  of  fishery  in  the  public."  If 
the  titie  vested  in  the  owner  does  not  necessarily  exclude  the 
common  right  of  fishery,  that  can  not  be  affected  by  a  titie  to 
the  soil  merely;  and  the  ordinance  does  not  attempt  to  impart 
any  exclusive  right  of  fishery  to  such  owner. 

The  defendant  therefore  fails  to  show  that  he  has  acquired, 
either  under  the  grant  to  Gorges  or  under  the  ordinance,  any 
right  of  fishing  in  the  premises  inconsistent  veith  the  common 
right  of  all  the  people. 

If  this  be  BO,  his  counsel  insists  that  the  common  right  of 
fishery  does  not  include  the  fishery  of  clams,  which  are  taken 
out  of  the  soil.  In  all  the  treatises  respecting  that  common 
right,  the  general  term  "piscaria"  or  its  equivalent,  is  used  as 
including  all  fisheries,  without  any  regard  to  their  distinctive 
character,  or  to  the  method  of  taking  the  fish.  There  are  many 
kinds  of  fishery  recognized  in  them  and  in  judicial  decisions; 
but  the  general  term  is  uniformly  used,  not  with  reference  to 
any  one  of  them,  unless  that  one  be  particularly  named,  but  as 
including  them  all.  The  fact  that  the  soil  between  high  and 
low  water  mark  may  be  dug  up  or  disturbed  to  take  oysten 
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and  dams  would  lutve  no  tendency  to  prore  that  they  wen  not 
included  in  the  general  term,  for  the  king  held  hie  title  to  that 
soil  as  a  jus  publicum  for  the  common  benefit,  and  the  digging 
upon  it  in  the  exerdee  of  a  common  right  would  occasion  no 
injiny.  That  shell-fisheries  have  ever  been  regarded  as  a  part 
of  the  public  fisheries  of  England  is  further  shown  by  the  fact 
that  they  have  been  regulated  as  such  by  statutes,  in  which 
they  are  denominated  fisheries:  the  oyster  fisheries  by  2  Geo. 
n.,  c.  19;  81  Oeo.  m.,  c.  51;  lobster  fisheries  by  9  Geo.  II.» 
c  33.  In  like  manner  have  the  salmon  fishery,  the  herring  fish* 
ety,  the  pilchard  fishery,  and  other  fisheries  been  regulated. 

The  case  of  BagoU  y.  Orr,  2  Bos.  &  Pul.  472,  was  trespass  for 
tsking  and  carrying  away  shell-fish  and  shells  in  certain  closes. 
The  special  plea  of  the  defendant  alleged  that  the  closes  were 
oertain  rooks  and  sands  of  the  sea  within  the  flux  and  reflux  of 
the  tides,  that  in  them  eyeiy  subject  had  of  right  the  liberty  of 
taking  shell-fish  and  shells.  The  replication  trayersed  that 
right.  The  report  states  that  "  the  court  were  of  opinion  that 
if  the  plaintiff  had  it  in  his  power  to  abridge  the  common  right 
of  the  subject  to  take  sea-fish,  he  should  haye  replied  that  mat- 
ter specially,  and  that  not  haying  done  so,  the  defendant  must 
succeed  upon  his  plea,  as  far  as  related  to  the  taking  of  the  fish; 
but  obsonred  that  as  no  authority  had  been  cited  to  support  his 
chdm  to  take  shells,  they  should  pause  before  they  established 
a  general  right  of  that  kind." 

Although  no  judgment  appears  to  haye  been  rendered,  the 
opinion  of  the  court  respecting  the  rights  of  the  parties  appears 
to  haye  been  fully  and  dearly  stated.  Kent,  in  his  Com* 
mentaries,  refers  to  the  case  as  so  deciding;  but  in  notes  in  the 
different  editions  he  says  it  may  be  oonsidexed  as  oyexruled,  or  as 
shaken  by  the  case  of  BlundeU  y.  Oatteratt,  6  Bapn.  k  Aid.  268: 
8  Kent's  Com.  417.    Tlus  rezDark  is  regarded  as  erroneous. 

The  question  presented  in  the  ease  of  BlundeU  y.  CaUeraU 
was,  whether  the  king's  subjects  had  a  common  right  to  cross 
the  seashore  with  bathing-machines  to  bathe.  The  deoiBion 
was  against  it. 

It  seems  a  little  extraordinary  that  a  decision  denying  such  a 
right  should  be  regarded  as  affecting  an  opinion  that  a  common 
right  to  take  shell-fish  upon  the  seashore  did  exist.  Mr.  Jus- 
tice Bayley  did  not  regard  the  two  cases  as  in  conflici  He 
says:  *'  The  case  of  BagoUr.  Orr  seems  to  me  to  conclude  nothing 
on  the  right  in  question."  After  making  other  remarks  upon 
it,  he  says:  *'  The  claim,  therefore,  in  that  case  was  yery  different 
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from  the  present:  it  was  a  claim  for  something  serving  to  tbo 
sustenance  of  man,  not  a  matter  of  recreation  onlj;  a  claim  to 
take,  when  left  by  the  water,  what  every  subject  had  an  un- 
doubted right  to  have  taken  while  they  remained  in  the  water; 
and  upon  that  claim  there  was  no  regular  judgment.    But  ifc 
would  by  no  means  follow,  because  all  the  king's  subjects  have 
a  right  to  fish  up  fish  on  the  shore,  that  they  have  therefore  a 
right  to  pass  over  the  seashore  for  the  purpose  of  bathing/* 
The  case  was  noticed  by  Mr.  Justice  Best,  with  approbation. 
Tho  case  of  Bagott  v.  Orr  must,  therefore,  still  be  regarded  as 
the  deliberate  and  unshaken  opinion  of  the  court,  after  a  full 
and  learned  argument  by  distinguished  counsel  upon  the  right 
now  in  question. 

The  case  of  Seymour  v.  Coutienay,  5  Burr.  2814,  appears  to 
have  been  referred  to  by  Mr.  Justice  Thompson,  in  his  opinion 
in  the  case  of  Martin  v.  Waddel^  as  unfavorable  to  such  a  con- 
clusion. 

The  action  was  trespass  for  disturbing  the  plaintiff's  several 
fishery,  claimed  by  a  grant  from  Lord  Clifford,  with  the  excep- 
tion of  an  oystery,  and  a  reservation  of  a  right  to  take  fish  for 
his  own  table.  The  question  was,  whether  the  exception  and 
reservation  destroyed  the  several  fishery.  Lord  Mansfield,  aa 
reported,  says:  ''Here  Lord  Clifford  being  the  general  owner 
demised  to  the  plaintiffs,  reserving  a  particular  species  of  fish- 
ery, viz.,  the  oystery,  which  in  its  nature  is  to  be  exercised  in 
a  particular  mode."  An  oystery  is  here  regarded  as  a  "  particu- 
lar species  of  fishing/'  and  of  course  included  in  the  common 
right  of  fishery.  The  case,  so  far  as  it  has  any  bearing  on  the 
present  question,  is  clearly  favorable  to  the  common  right,  and 
not  opposed  to  it.  For  oysters  as  well  as  clams  are  often  taken 
out  of  the  soil  by  digging. 

Mr.  Justice  Thompson  referred  also  to  the  case  of  Bogers  v. 
Alien,  1  Camp.  308,  for  the  same  purpose.  That  was  an  action 
of  trespass  for  breaking  and  entering  the  several  oyster  fishery 
of  the  plaintiff.  The  special  plea  of  the  defendant  alleged  that 
the  locus  was  in  a  navigable  river  and  arm  of  the  sea;  that  all  the 
king's  subjects  had  a  right  there  to  fish  and  dredge  for  oysters. 
The  plaintiffs  did  not  deny  that  common  right,  but  in  their 
replication  prescribed  for  a  several  fishery  as  a2)purtenant  to  the 
manor  of  Bumham,  and  attempted  to  prove  it  as  existing  ''  in 
very  early  times."  The  defendants  attempted  to  disprove  the 
existence  of  a  several  fishery,  by  showing  that  all  persons  who 
«hose  had  been  accustomed  to  fish  there  for  all  soris  of  floating 
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Ml.  In  vq^  to  ihis,  amosg  other  remarks,  ICr.  Justioe  Heaih 
said:  "  Part  of  a  fishery  may  be  abandoned  and  another  part 
of  more  value  may  be  preeerred.  In  the  whole  eaee  the  fish- 
«iy  fcr  oysters  is  treated  as  included  and  as  governed  by  the 
hiTB  rcepecting  the  common  right  of  fishing,  unless  withdrawn 
hj  a  prescription  for  a  seTeral  fisheiy,  which  may  as  well  be  ap- 
plied to  a  salmon  as  to  an  oyster  fisheiy.  The  case  is  therefore 
faTorable  to  the  common  right  as  including  shell-fish." 

No  case  has  been  cited  or  noticed  in  the  English  books  in 
which  shell-fisli  have  not  been  regarded  as  included  in  the  commti* 
fits  pi$caria  of  the  kingdom.  They  are  so  regarded  and  spoken 
of  in  the  opinion  of  the  court  in  the  case  of  ifiiHtn  t.  WadddL 
In  the  case  of  WetUm  r.  Sampwn,  the  question  whether  shell- 
fish, including  clams,  constituted  a  part  of  the  common  fisher- 
ies was  very  fully  considered,  and  the  decision  was  that  thqy 
did.  This  court  may  therefore  well  rest  upon  its  former  de- 
cision to  the  same  effect,  in  the  case  of  Parker  v.  The  OuUer 
MiUdam  Company,  until  further  light  is  obtained. 

It  is  with  some  surprise  that  an  intimation  has  been  noticed 
that  the  case  of  Moore  y.  Oriffin,  22  Me.  860,  may  in  principle 
be  opposed  to  it.  The  only  question  in  that  case  having  any 
relation  to  the  subject  was  whether  *'  the  right  to  take  mussel- 
bed  manure"  from  the  shore  of  tide-waters  was  common  to 
every  inhabitant  of  the  town.  The  idea  that  "mussel-bed 
manure  "  could  constitute  any  part  of  a  common  fishery  was  not 
then  and  can  not  now  be  entertained. 

It  is  insLsted  in  argument,  that  if  a  common  fishery  by  which 
the  soil  may  be  disturbed  can  be  established,  the  owner  of  the 
shore  will  be  deprived  of  all  right  to  erect  a  wharf  or  to  make 
improvements  upon  his  own  land. 

The  common  right  of  fishing  has  always  been  held  and  en- 
joyed in  subordination  to  the  right  of  navigation.  Any  erection 
which  can  be  admitted  by  the  latter  will  not  be  prevented  by  the 
former  right. 

The  remaining  ground  of  defense  is,  "  that  he  and  those  un- 
der whom  he  claimed  have  been  accustomed  to  take  clams  for  a 
period  of  sixty  years  last  past,  at  their  free  will  and  pleasure, 
from  the  fiats  described  in  the  plaintiff's  declaration." 

Such  a  taking  would  prove  nothing  more  than  a  lawful  exer* 
eise  of  their  common  right  to  do  so  until  they  had  been  pre- 
cluded by  some  statute  regulation  of  that  common  right.  Since 
that  time  it  might  amount  to  a  continued  violation  of  a  public 
statute.    Every  other  citizen  might,  before  any  statute  regula* 
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tion,  lawfully  conduct  in  like  manner.  No  legal  defenae  would 
be  presented  by  the  proof  proposed. 

Objection  is  made  in  defense  to  the  validity  of  the  statute  en- 
acted for  the  regulation  of  the  common  right.  The  right  of  the 
plaintiff  to  have  judgment  is  not,  by  the  report,  made  to  depend 
upon  such  a  question.  It  may  be  desirable,  for  the  purpose  of 
quieting  litigation,  to  express  an  opinion  upon  it. 

That  the  state,  as  representing  the  people,  has  the  right  to 
regulate  such  common  rights  and  privileges,  has  been  repeatedly 
declared  by  judicial  decisions. 

If  those  rights  are  to  be  regulated,  it  may  be  necessary  to 
place  the  exercise  of  them  under  the  superintendence  and  caie 
of  some  persons,  to  make  them  as  valuable  or  useful  as  possible, 
as  well  as  for  their  preservation.  The  law  may  designate  persons 
holding  particular  official  positions  as  well  as  others  for  that 
purpose,  and  may  prescribe  their  duties.  The  fifth  section  of 
the  act  does  not  deprive  any  citizen  of  the  right  to  take  clams 
"  for  the  consumption  of  himself  or  family; "  or  any  fisherman 
of  the  right  to  take  them  for  bait  for  his  own  use,  not  exceeding 
a  certain  quantity  at  one  time.  Those  not  needed  for  such  uses 
are  not  to  be  taken  without  a  permit  from  the  selectmen  or  as- 
sessors. If  they  could  be  taken  by  all  without  any  limitation  of 
the  quantity  and  for  the  purpose  of  sale  for  profit,  the  result 
might  be  that  they  would  soon  be  so  mnch  diminished  or  de- 
stroyed, that  none  desirable  would  be  left  for  the  common  use 
for  food  or  for  bait.  Such  control  of  them  may  be  rather  for 
their  protection,  and  in  furtherance  of  the  enjoyment  of  the 
common  right.  If  the  agents  of  the  law  abuse  their  trust,  th^ 
may  be  discharged,  and  others  may  be  employed. 

Defendant  defaulted. 

Howard,  Riob,  and  Outtino,  JJ.,  concurred. 

A  dissenting  opinion  was  drawn  up  by  Hathaway,  J. 

PuBUO  Right  of  Fishxbt  or  Naviqablb  Watxbs:  See  IFeifoiiv.  Stm^ 
mnh  64  Am.  Dea  764,  note  768,  where  other  oases  are  ooUeoted. 

Eight  of  Takikg  Shbll-fish  in  Kavioablb  Watxrs:  See  IFertos  v. 
/SbmjMon,  54  Am.  Deo.  764,  note  769,  where  other  cases  are  oolleoted. 

Right  to  Uss  of  Kavioablb  Watkbs  u  in  Peoplb  Suooexdino  to 
Bights  of  Cbown:  See  Moore  v.  Veaeie,  62. Am.  Dec.  655,  note  660^  where 
other  cases  are  coUeoted. 

Thb  pbincipal  GA8B  IS  ciTBD  in  Dyer  v.  CurUe^  72  Me.  184,  to  the  point 
that  the  property  in  the  flats  nnder  the  colonial  ordinance  of  1647  was  held 
sabjeot  to  the  right  of  navigation  and  fishery;  and  in  ComnumweaUh  v.  BaiUy^ 
13  Allen,  644,  to  the  point  that  no  right  of  property  or  control  over  fisheriee 
TCinained  in  tiie  towns  in  their  corporate  oapad^,  nnder  the  act  of  1756. 
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LnsoR  MAT  BT  Ikjuiiction  Pbxvxkt  hu  LmiB,  or  tboM  ohimfag  ot 
holding  nnder  him,  or  acting  by  hia  anthority,  from  oon^wting  tbo  do* 
miaed  premises  to  uses  inoonsistent  with  the  terms  of  the  oontrMii  and 
from  making  material  alterations  for  aaoh  purposes,  and  oommittiiig  other 
kinda  of  waste. 

8USLS8BXB  MAT  Bx  Bbshuinxd  bt  IiTJUVonov  from  Tlolating  the  stipnla- 
tioDs  in  the  original  lease  withoot  making  the  original  lessee  a  party. 

Whxv  Afpxal  is  Takbh  uvoh  DiMUBBSBy  the  aTcnnent  in  the  bill  will  bo 
taken  as  tme. 

LumiOTiON.  Appeal  from  the  equity  side  of  Baltimoze  conntj 
court.  John  White,  plaintiff;  Charles  T.  Maddox  and  Adolph 
Anr,  defendants.  Plaintiff  leased  a  portion  of  a  building  in 
Baltimore  to  James  M.  Buchanan,  postnuurter  of  the  same  dty, 
for  {he  puipose  of  a  post-office.  Maddox  succeeded  Buchanan 
as  postmaster,  and  remoying  the  post-office  to  another  part  of 
the  city,  let  the  premises  to  his  co-defendant,  Aur,  for  a  liquor 
establishment.  Aur  began  altering  the  building  for  his  pur* 
poses,  and  the  plaintiff  prayed  an  injunction  to  stay  waste.  To 
his  bill  a  demurrer  was  filed,  exhibiting  the  reasons  appearing 
in  the  opinion.  The  demurrer  was  oTerruled,  and  an  appeal 
was  taken. 

Thomas  O.  Prati^  for  {he  appellants. 

Thomaa  8,  Alexander ,  for  the  appellee. 

By  Court,  Eoolbston,  J.    The  bill  in  this  case  was  lllsd  on  tlM 

equiiy  side  of  Baltimore  county  court,  by  the  appellee  against 
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the  appellants.  It  states  that  the  complainant,  as  the  owner  of 
a  building  in  the  city  of  Baltimore,  which  for  some  time  had 
been  and  still  was  used  as  a  post-office,  on  the  first  day  of 
June,  1848,  demised  several  apartments  of  the  building  to 
James  M.  Buchanan,  then  postmaster  of  the  United  States  for 
the  city  of  Baltimore;  the  demise  being  for  the  term  of  four 
years  from  the  first  of  July  ensuing.  That  it  was  stipulated 
that  the  premises  should  be  used  as  the  Baltimore  post-office; 
and  that  at  the  expiration  of  the  term  the  premises  should  be 
restored  to  the  possession  of  the  complainant,  in  the  order  and 
condition  they  were  when  demised,  reasonable  wear  and  tear 
excepted.  That  in  virtue  of  this  contract,  Buchanan,  as  post- 
master, entered  upon  or  retained  possession  of  the  premises, 
and  continued  to  use  the  same  for  the  purposes  of  a  post-office 
from  the  first  of  July,  1848,  until  some  time  during  the  year 
after,  when  he  resigned  or  was  removed  from  the  office  of  post- 
master, and  the  defendant  Maddox  wab  appointed  his  sue- 
<;essor.  Whereupon  Maddox,  as  postmaster,  and  in  virtue 
thereof  assignee  of  Buchanan,  entered  upon  the  premises,  and 
-was  accepted  as  tenant  of  the  same  by  the  complainant,  and 
occupied  the  demised  i)i'operty  as  a  post-office  until  about  the 
month  of  August,  1851,  at  which  time  Maddox  removed  the 
post-office,  and  placed  the  premises,  or  the  principal  part 
thereof,  in  the  possession  of  the  defendant  Aur,  with  directions 
or  authority  to  the  said  Aur  to  convert  and  use  the  same  for  the 
purposes  of  a  beer  establishment,  or  depot  for  the  sale  of  beer 
and  other  fermented  liquors.  And  the  bill  avers  that  at  the 
time  of  filing  the  same,  Aur,  claiming  as  assignee  of  Maddox» 
was  actually  engaged  in  tearing  down  partitions  and  commit- 
ting other  material  waste  and  injury  to  the  property,  and  mak- 
ing alterations  in  the  arrangement  thereof,  with  a  view  of  fitting 
it  up  for  the  purposes  of  preparing  and  selling  beer  and  other 
fermented  liquors;  and  that  he  avowed  his  purpose  of  establish* 
ing  and  opening  a  depot  or  place  for  sale  of  such  liquors  aa 
soon  as  he  could  make  the  necessary  alterations.  And  the  com- 
plainant insists  that  by  the  terms  of  the  agreement  the  demised 
premises  were  to  be  used  as  a  post-office  exclusively,  and  the 
appropriation  thereof  to  a  different  purpose  would  be  a  fraud 
on  the  agreement;  that  the  alterations  proposed  to  be  made 
woiild  materially  injure  the  property  and  lessen  its  value,  and 
directly  violate  the  stipulation  requiring  the  premises  to  be  re- 
stored in  like  order  and  condition  as  at  the  time  of  the  demise; 
that  the  conversion  thereof  to  the  purposes  intended  by  Auz 
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ivoidd  be  ezoeedini^  ofEansiTe  and  a  nniflanoe  toiba  eamplalnaiit 
and  Ida  fandly,  who  leside  in  an  adjacent  building,  and  to  his 
tenants  oooiq[»7ing  parts  of  the  eame  boilding;  and  he  appre- 
hended he  woold  lose  those  tenants,  and  be  compelled  to  leaye 
the  piemiaes  oocnpied  by  them  Tacant,  or  appropriate  them  to 
other  parposes. 

The  bill  prays  for  an  injunction  to  restrain  the  defendants 
from  using  the  demised  property  for  any  other  purposes  than 
those  of  a  post-office,  and  especially  from  altering  or  changing 
the  order  or  condition  thereof,  by  tearing  down  partitions  or 
other  fixtures,  or  making  repairs  or  erections  thereon  to  fit  the 
same  for  the  purposes  of  a  depot  for  the  manufacture,  prepara- 
tion, or  sale  of  beer  or  other  fermented  liquors,  or  committing 
other  waste  or  injury  to  the  premises. 

An  injunction  was  granted,  and  then  the  defendants  appeared 
and  filed  a  demurrer  io  the  bill,  assigning  for  cause  of  demurrer 
the  following  reasons:  L  That  the  complainant  has  not  stated 
such  a  case  in  his  bill  as  entitles  him  to  the  injunction  or  relief 
prayed  for  against  the  defendants;  2.  That  if  the  matters  stated 
entitle  the  complainant  to  any  relief  against  the  defendants, 
his  remedy  is  at  law,  and  not  in  equity;  8.  That  according  to 
the  complainant's  own  showing,  the  postmaster  general  of  the 
United  States  and  the  United  States  should  haye  been  made 


After  argument  the  court  below  oyeiraled  the  demurrer,  and 
ordered  the  defendants  to  answer.  From  this  order,  and  also 
from  the  order  granting  the  injunction,  this  appeal  is  taken. 

Beliering  the  appellee  entitled  to  an  affirmance  on  the  merits, 
we  deem  it  unnecessary  to  notice  the  preliminary  questions  pre* 
sented  on  his  part,  in  regard  to  the  regolariiy  of  ihe  appeaL 

On  behalf  of  the  appellants,  in  relation  to  the  first  and  sec- 
ond grounds  of  demurrer,  it  was  contended  that  there  was  no 
priTiiy  between  the  complainant  and  defendants;  but  more  es- 
pecially so  in  reference  vo  Aur ;  that  his  acts  complained  of  were 
those  of  a  stranger  and  mere  trespasser,  which  would  not  au- 
thorize the  interposition  of  a  court  of  equity  by  an  injunction; 
but  if  the  complainant  was  entitled  to  relief,  his  remedy  could 
only  be  at  law.  It  was  conceded  by  the  appellant's  counsel  that 
a  landlord,  by  injunction,  could  restrain  injuries  to  his  property, 
committed  or  about  to  be  committed  by  his  tenant,  when  for 
similar  acts  by  a  stranger  he  could  not  have  such  relief. 

That  a  lessor  may,  by  injunction,  prevent  his  lessee,  or  those 
claiming  or  holding  under  him,  or  acting  by  his  authorityf 
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from  oonyertrng  the  demised  premises  to  uses  inconsistent  inth 
the  terms  of  the  contract,  and  from  making  material  alterations 
for  such  purposes,  as  also  from  committing  other  kinds  of  waste, 
will  be  found  fully  sustained  by  Barret  v.  Blagrave^  5  Ves.  555; 
Douglass  v.  Wiggins^  1  Johns.  Ch.  435;  Steward  t.  Winters^  4 
Sandf.  Ch.  587;  which  authorities  are  referred  to  by  the  court 
below.  See  also  Eden  on  Injunctions,  877,  878;  2  Story's  Eq. 
Jur.,  sec.  913. 

As  this  case  comes  before  us  upon  demurrer,  we  are  to  consider 
all  the  averments  in  the  bill  as  true.  And  under  the  allegations 
therein  contained,  in  connection  with  the  exhibit  therewith 
filed,  we  can  not  consider  either  of  the  defendants  as  a  stran- 
ger and  mere  trespasser,  in  the  view  insisted  upon  by  appel- 
lants, but  we  agree  with  the  couniy  court  in  thinking  the 
principles  established  in  the  authorities  referred  to  are  applica- 
ble to  this  case. 

Nor  was  there  any  error  in  overruling  the  third  objection 
presented  by  the  demurrer.  The  United  States  and  the 
postmaster  general  were  not  necessary  parties.  No  injury  was 
done  to  the  complainant  by  them  or  either  of  them  which  it 
was  important  for  him  to  restrain  by  the  injunction,  nor  had  he 
any  ground  on  which  to  ask  relief  against  them.  In  the  case 
of  Barret  v.  Blagrave,  6  Yes.  555,  a  sublessee,  or  rather  hia 
wife  during  his  insanity,  was  violating  a  stipulation  contained 
in  the  original  lease,  which  the  lord  chancellor  restrained  by 
injunction.  The  bill  did  not  make  the  original  lessees  parties, 
but  the  sublessee  and  his  wife  were  the  only  defendants. 

The  orders  of  the  county  court  will  be  afi&rmed,  with  costs  to 
the  appellee,  and  a  decree  will  be  signed  to  that  effect,  and  re- 
manding the  cause  for  further  proceedings. 

Orders  affirmed,  and  cause  remanded. 


iNJUNonoN  TO  Pbevent  Impbopeb  Use  of  Leased  Pbemisbs. — ^The  pre- 
ventive jurisdiction  of  equity  by  injunction  is  frequently  invoked  between 
landlord  and  tenant  for  the  better  protection  of  their  relative  rights  in  the 
demised  premises.  As  to  what  will  constitute  an  improper  use  of  leased 
premises  depends  greatly  upon  the  covenants  expressed  in  the  lease.  The 
subject  of  waste  is  so  closely  allied  to  improper  use  tliat  it  is  with  difficulty 
that  a  distinguishing  line  can  be  drawn.  When  the  subject  is  examined  care- 
fully, it  will  be  found  that  the  term  '*  waste  "  embodies  improper  use.  An  ex- 
amination of  the  authorities  bearing  upon  this  branch  of  the  subject  dis- 
closes a  somewhat  liberal  exercise  of  the  jurisdiction  for  the  prevention  of 
waste  by  the  tenant  in  cases  where  the  legal  remedies  are  inadequate  to  the 
proper  protection  of  the  rights  of  the  landlord.  It  is  sufficient  to  say  in 
general  terms  that  whenever,  under  the  terms  of  a  lease,  the  lenee  U  rs- 
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•tricted  to  the  use  of  tlia  deouBed  premises  in  a  perticider  maimer  or  for  a 
specified  purpose,  a  violation  of  the  covenant  by  tiie  nse  of  the  premises  in  a 
different  manner  or  for  another  purpose  afibrds  groond  for  the  interposition 
of  equity  by  injunction.    And  in  all  such  cases  a  coort  of  equity  is  r^punded 
as  the  appropriate  forum  for  administering  relief,  the  jurisdiction  being  based 
in  part  upon  principles  analogous  to  those  which  govern  the  equitable  remedy 
of  spedfio  performance,  and  in  part  upon  the  neceadty  of  preventing  a  con- 
stantly recorring  grievance  resulting  from  the  continuous  breach  of  the  cov- 
enant»  which  can  not  be  adequately  compensated  by  an  action  for  damagest 
Taylor's  Lb  &  T.  691;  High  on  Inj.,  sec.  1143;  Kerr  on  Inj.  8d.    The  following 
esses  are  given  as  illustrations  where  equity  has  afforded  relief  by  enjoining 
the  tenant  from  an  improper  use  of  the  demised  premises.    The  tillage  of 
farming  lands  contrary  to  the  established  rotation  of  crops,  and  contrary  to 
the  established  usage  of  that  part  of  the  country,  may  be  enjoined,  the  tillage 
being  contrary  to  good  husbandry  and  depreciating  the  value  of  the  premises: 
WUds  V.  Layton^  12  Am.  Dec.  91.    Acts  contrary  to  the  obligation  of  a  ten* 
ant  to  deal  with  the  premises  according  to  the  custom  of  the  country  or  ex- 
press agreement  are  not,  properly  speaking,  acts  of  waste,  unless  they  are 
also  breaches  of  the  common  law;  but  being  of  a  like  mischief  with  acts  of 
waste,  they  are  restrained  upon  somewhat  similar  principles:  Longkwni  v. 
Dtaxy,  Toth.  255;  KimpUmy.  Eve,2Yw,  t^'B.WL    In  restraining  acts  of  th*s 
character,  the  court  proceeds  upon  the  ground  of  irreparable  damage:  Xam- 
heri  V.  LmnheH,  2  I.  £q.  Rep.  210;  Doran  v.  CarroU,  11  L  Ch.  Sep.  879;  At- 
twrney  Ocneral  v.  Sheffield  Oa$  Co,,  3  De  6.  M.  &  O.  321;  and  that  where  a 
positive  stipulation  has  been  entered  into  between  the  parties,  either  party  has 
aright  to  iosLst  upon  its  literal  performance  by  the  other,  irrespective  of  the 
question  of  damage:  Kemp  v.  Sober,  1  Sim.,  N.  S.,  520;  Tipping  v.  EcherUeif^ 
2  Kay  &  J.  264.    The  lessee  is  restricted  to  a  particular  use  of  the  demised 
premises,   and  will  be  restrained  from  any  other  use  of  them:  Frank  v. 
Brusmeman^  8  W.  Va.  462.     So  where  the  lessee  leased  premises,  covenanting 
that  they  should  not  be  used  for  any  purpose  extra-hazardous  on  acoount  of 
fire,  and  that  the  lessee  should  not  sublet,  and  both  covenants  were  broken, 
an  injunction  was  granted,  the  court  holding  that  the  infraction  of  either 
oovenant  was  a  ground  for  relief:  OUlUan  v.  Norton,  6  Robt.  546.     So  where 
a  tenant  proceeded  to  pull  down  and  remove  a  brick  building  on  the  premises: 
Jungerman  v.  Bovee,  19  Cal.  354;  for  altering  the  front  of  a  building  and 
putting  in  a  side  door:  Baugher  v.  Crane,  27  Md.  36;  for  pulling  down  a 
house  and  building  another  which  the  landlord  objects  to:  Smith  v.  Carter^ 
18  Beav.  78;  or  from  making  material  alterations  in  a  dwelling-house,  as  by 
changing  it  into  a  shop  or  warehouse:  Douglcua  v.  Wiggins,  1  Johns.  Ch.  435| 
2  Story's  Eq.  Jur.,  sec.  913;  or  from  throwing  down  inclosures,  or  pulling 
down  houses:  Ma^or  etc.  of  London  v.  Hedger,  18  Ves.  355;  Hindieij  v. 
Emery t  L.  R.,  1  Eq.,  52;  for  breaking  up  a  meadow  for  the  purpose  of  build- 
ing:  WUlon  V.  Saxon,  6  Yes.   106;  for  altering  a  fish-pond:  Balhurtt  v. 
Burden,  2  Bro.  C.  C.  64;  for  defacing  seats:   WiUiamB  v.  Day^  2  Ch.  Cas.  32; 
for  heating  or  polluting  water  so  as  to  injure  the  demised  premises:  NichoUon 
V.  Ro9e^  4  De  O.  &  J.  10;  for  sowing  the  land  with  mustard  seed,  or  threat- 
enmg  to  do  so:  PraU  v.  BreU,  2  Mad.  Ch.  62. 

An  injunction  was  granted  also  in  the  following  cases;  Where  the  lessees 
of  a  bridge  permitted  parties  to  use  it  in  a  manner  contrary  to  the  terms  of 
the  lease:  Niagara  Bridge  Co.  v.  Oreai  Western  R.  B.  Co.,  39  Barb.  212; 
where  the  lessee,  a  druggist,  with  notice  that  the  landlord  will  not  let  the 
premises  for  a  bar-room,  agrees  to  let  for  that  purpose:  Parkham  v.  Aieardi^ 
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14  AUk  SOS;  where  » lenee  eoweatakied  tome  a  hooao  for  priTato  porpoaei, 
and  b^gan  preparationa  for  oondooting  a  ooach-making  bunlneBs:  BohhmU  ▼• 
Sadler^  14  Ves.  526;  where  a  leeaee  covenanted  to  oondnct  a  re^lar  dry* 
gooda  basineMy  and  did  an  auction  dry-goods  bnainees  instead:  Steward  v. 
WitUers,  4  Sandf.  Ch.  587;  where  the  lessee  of  a  house  ooTeoaated  not  to 
carry  on  any  business  or  trade,  and  attempted  to  set  up  a  school:  Kemp  v. 
Sober,  1  Sim.,  N.  S.,  620;  Johnstone  v.  HttU,  2  Kay  &  J.  423.  So  where  parties 
entered  into  ooTcnants  of  like  character,  they  were  restrained  from  carrying 
«n  the  trade  or  business  of  a  baker  and  confectioner:  Hodaon  v.  Coppard,  29 
Bear.  4;  hair-dresser:  Clemente  ▼.  FTeUfs,  L.  IL,  1  Eq.»  200;  auctioneer: 
Parker  v.  Whyte,  I  Hero.  &  M.  167;  butcher:  Doe  v.  Spry,  1  Bam.  &  Aid.  617; 
Ikeeping  beer-shop  and  spirituous  liquors:  FeUden  v.  Slater,  L.  R.,  7  Eq.,  523; 
Barrow  v.  Richard,  8  Fkuge,  357;  Seymour  v.  McDonald,  4  Sandf.  Ch.  503; 
aoap-boiling:  Clementa  v.  WeUee,  eupra.  Where  a  tenant  for  life  converted,  or 
tried  to  convert,  agricultural  land  into  a  cemetery,  an  injunction  was  granted: 
Hunt  V.  Browne,  Sau.  &  Sc  178;  Oregon  v.  CuUen,  16  L  Ch.  Rep.  339.  An  in- 
junction was  granted  where  the  tenant  attempted  to  remove  dung  and  soil 
from  the  demised  premises:  Bonnell  v.  Allen,  53  Ind.  130;  PuUeney  v.  Shelton^ 

6  Ves.  147;  Ondow  v. ,  16  Id.  173;  and  it  was  also  granted  in  a  number 

of  !*Tfftf^T)^^^  where  the  premises  were  used  for  a  dairy-farm.  See  Middlebrooh  v. 
Corwin,  15  Wend.  169;  LeuHs  v.  Lyman,  22  Pick.  437;  Lewie  v.  Jones,  17  Pa. 
St  262;  Daniels  v.  Pond,  21  Pick.  367;  Sawyer  v.  Tioiss,  26  K.  H.  345;  but 
when  the  manure  is  made  from  provender  obtained  from  other  sources  than 
the  farm,  an  injunction  will  not  He:  Gallagher  v.  Shipley,  24  Md.  427.  A 
lessee  is  as  mudi  entitled  to  stay  waste  by  his  under  lessee  as  if  he  had  an 
estate  of  inheritance:  Farrant  v.  Lovell,  3  Atk.  72.  So  a  receiver  may  have 
an  injunction  to  restrain  tho  tenants  or  under-tenants  from  committing  waste: 
Mason  v.  Mason,  Flan.  &  K.  429;  Dorman  v.  Dorman,  3  I.  Eq.  Bep.  385;  or 
using  the  premises  to  the  detriment  of  the  owners:  Parkham  v.  Aieardi,  34 
Ala.  393;  Beekwithv.  i7otoan2, 6B.  L  1. 

Thx  fbooipal  oasb  was  BXPLAnrsD  and  relied  on  as  authority  in  the  case 
of  Baugher  v.  Cramer  27  Md.  42,  and  which  is  referred  to  in  the  note^  supra. 


Baltdcobe  &  Susquehanna  R  R.  Go.  v.  Woodbitff. 

[4  HABn.AiiD,  942.] 

iNST&ucnoiT  Assuming  that  Pbopkrtt  was  Damaosd  in  the  manner  com* 
plained  of  is  defective,  notwithstanding  the  proof  established  the  &ei 
beyond  a  reasonable  doubt, 

OitxBiNO  OF  Impsopeb  E vii>enci  bt  Onb  Pabtt  can  never  Justify  the  intro- 
duction of  similar  evidence  by  the  other  party;  irrelevant  testimony  can 
not  be  admitted  as  an  answer  to  irrelevant  testimony. 

Tbbu  **Neoliobnck*'  has  Dutfebent  Meanings  in  relation  to  di£ferent 
causes  of  action.  In  some  cases,  it  means  a  very  slight  absence  of  care 
and  prudence;  in  others,  the  absence  of  reasonable  care;  and  again,  such 
want  of  care  as  makes  gross  neglip^ence. 

Dbobbe  of  Keguoencb  Requisite  to  Render  Railroad  Compant  Liable 
in  damages  for  fire  occasioned  by  its  locomotives  to  property  on  the  line 
of  the  road  is  that  which  arises  from  a  want  of  reasonable  care  and  dili- 
gence, and  not  that  arising  from  the  absence  of  the  slightest  or  least  cara 
or  caution. 
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Tnx  ^'RxASOirABLB  Cabs  ahd  T)njaxscM,^  as  applied  to  fim  on  line  of 
railroad  caoaed  by  enginea  miming  on  tbe  same,  means  having  engines, 
properly  constmcted,  in  good  order,  with  saitable  fixtures  for  preventing, 
injuries  by  fire;  the  spark-catchers,  sach  as  are  known  to  the  eompany 
to  have  been  need  and  approved  of,  and  best  calcolated  to  prevent  th#^ 
emiaaion  of  sparks,  while  allowing  snfficient  draft  to  create  ateam  enongb 
to  propel  the  engine  at  proper  speed;  and  sach  care  and  diligence  i& 
using  the  locomotive  upon  the  road  as  would  be  exercised  by  skillfnl, 
pmdent,  and  discreet  persons  having  control  of  the  engine,  regarding 
their  duty  to  the  company,  and  having  a  proper  desire  to  avoid  injuring 
property  along  the  road. 

Mabtlaiid  £ailboad  Act  ov  1838  CovsnsjKD. 

Bill  ov  ExcpnoNS  Sealed  but  Uhsxqnxd  by  the  conrt  is  not  defective 
when  it  is  followed  by  a  second  bill  regularly  signed  and  sealed,  and  ra* 
ferring  to  the  subject-matter  contained  in  the  unsigned  bilL 

Case.  Appeal  from  Baltimore  couniy  court.  Albert  P. 
Woodruff,  plaintiff;  Baltimore  and  Susquehanna  Railroad  Com* 
panj,  defendants.  Action  brought  to  recover  damages  for  in* 
juries  caused  by  fire  to  plaintiff's  property  by  defendants'  loco* 
inotives.  Plaintiff  proved  that  two  fires  occurred  on  his  farm» 
through  which  the  road  passed;  that  the  spark-catcher  used  wa» 
not  the  safest  and  best,  but  a  modification  of  it;  and  that  pre- 
vious to  the  fire  on  plaintiff's  premises  a  number  of  fires  occurred 
on  other  persons'  property  through  the  same  agency.  Defend- 
ants objected  to  the  admission  of  the  evidence  relating  to  the 
fires,  but  the  objection  was  overruled.  The  exception  was 
noted,  a  scroll  made  for  a  seal,  but  no  signature  by  the  court. 
'The  other  exception  is  stated  in  the  opinion.  Plaintiff  asked 
for  certain  instructions,  which  were  granted.  These  appear  ia 
the  opinion.  There  was  a  verdict  for  the  plaintiff,  and  the  de- 
fendants appealed. 

SL  Oeorge  W,  Teaclde^  for  the  plaintiff  and  appellee. 

Coleman  YelhU  and  J.  Mason  Campbell,  for  the  defendants  and 
appellants. 

By  Court,  Eoglestoh,  J.  The  first  bill  of  exceptions  in  thi» 
case  concludes  in  the  usual  form,  and  has  a  scroll  for  a  seal,  but 
is  not  signed  by  the  judge.  This,  the  appellee  contends,  ren- 
ders it  so  defective  that  the  decision  of  the  court  below,  in, 
regard  to  the  admission  of  the  evidence  objected  to,  is  not  prop- 
erly before  us  for  revision.  Nevertheless,  he  insists  that  in  con- 
sidering the  prayers  contained  in  the  second  exception,  we  are 
authorized  to  look  at  the  testimony  set  forth  in  the  first,  because 
the  second  begins  by  saying:  **  The  plaintiff  and  defendant  then^ 
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to  sustain  the  issaes  on  either  side  respectively,  offered  the  eri- 
denoe  given  by  each,  and  set  out  in  the  first  bill  of  exception." 

The  argument  on  the  part  of  the  appellant  assumes  that  the 
first  bill  of  exceptions  is  perfect  in  itself,  as  it  has  a  seal,  al- 
though not  signed  by  the  judge;  but  if  this  be  not  [true,  any 
defect  arising  from  the  want  of  the  judge's  signature  is  cured  by 
the  language  of  the  subsequent  exception,  which  is  regularly 
signed  and  sealed.  The  appellant  insists  further,  that  if  the 
defect  CQntended  for  by  the  appellee  can  avail  to  prevent  a  re- 
vision of  the  point  presented  in  the  first  exception,  this  court 
can  not  look  at  the  testimony  contained  in  it  for  agy  purpose. 
If  void  in  reference  to  the  question  decided  by  the  court,  it  is 
void  as  a  bill  of  exceptions  in  evezy  respect,  which  would  leave 
the  case  entirely  without  testimony  to  sustain  the  plaintiff's 
prayers,  and  consequently  a  reversal  must  follow. 

But  we  need  not  stop  to  inquire  which  of  these  positions  is 
correct;  for  whether  the  first  exception  is  in  the  case  or  out  of 
it,  the  judgment  below  must  be  reversed,  on  account  of  error  in 
both  the  prayers  of  the  plaintiff. 

The  first  prayer  begins  thus:  **  If  the  jury  shall  believe  from 
the  evidence  that  the  damage  to  the  trees,  fences,  grass,  etc.,  of 
the  plaintiff  was  occasioned  by  fire  communicated  from  the 
engines  of  or  by  the  agent  or  agents  of  the  defendant,"  etc. 
In  this  it  is  assumed  that  damage  was  done  to  the  trees,  etc.,  of 
the  plaintiff,  and  the  jury  are  only  left  to  inquire  whether  such 
damage  to  the  trees,  etc.,  of  the  plaintiff  was  occasioned  by  fire. 
This  assumption  on  the  part  of  the  court  was  an  interference 
with  the  province  of  the  jury,  who  possessed  the  exclusive  right 
of  deciding  upon  the  proof  whether  any  damage  had  been  done 
to  the  property  of  the  plaintiff.  In  Oaither  v.  Martin,  3  Md. 
162,  this  court  said:  ''  No  matter  how  clear  and  satisfactory  the 
proof  was  to  establish  the  sale,  the  court  could  not  assume  that 
it  took  place,  as  it  would  be  an  invasion  of  the  rights  of  the 
jury."  See  also  Crawford  v.  Berry,  6  Gill  &  J.  71;  Brooks  v. 
Elgin,  6  Gill,  259;  Obiako  Co.  v.  MaUheios,  3  Md.  176,  and  the 
<»ses  there  cited.  These  authorities  establish  very  clearly  that 
this  prayer  must  be  considered  erroneous,  even  if  the  proof 
-established  the  fact  beyond  controversy  that  the  plaintiff's 
property  was  damaged  in  the  manner  complained  of.  It  ir 
therefore  of  no  importance  in  reference  to  this  matter  whether 
the  testimony  set  out  in  the  record  is  legitimately  before  us  or 
tiot.    In  either  alternative  the  result  would  be  the  same. 

The  second  prayer  of  the  plaintiff  is  subject  to  the  same  ob* 
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jection.    Indeed,  iia  beginning  is  in  the  yery  language  of  ilie 
fint,  except  using  the  word  "  caused  "  instead  of  **  occasioned. ** 

As  this  case  must  go  back  for  a  second  trial,  we  will  express 
onr  Tiews  upon  the  questions  presented  in  the  record  as  if  thej 
were  regolarly  before  us,  unaffected  bj  any  objection  to  the  first 
bin  of  exceptions. 

The  fire  complained  of  took  place  in  the  spring  of  1846. 
After  all  the  testimony  in  the  cause  had  been  giyen,  except  that 
which  constitutes  the  point  of  the  first  exception,  the  plaintiff 
offered  to  prove  **  that  before  the  occurrence  of  the  fires  npon 
the  plaintiff's  farm,  as  giren  in  eyidence,  fire  had  been  commu- 
nicated by  the  defendants'  engine  to  the  property  of  other 
persons  on  said  road,  and  that  it  had  been  burned  in  conse- 
quence of  such  fire."  This  proof  was  objected  to,  bat  the  court 
permitted  it  to  be  given. 

It  is  said  this  eyidence  was  proper  for  the  purpose  of  author- 
izing the  jury  to  believe  that  if  the  engine  of  the  company 
created  the  fires  offered  to  be  proved,  it  also  occasioned  the  one 
in  controversy.  And  if  not  admissible  with  that  view,  it  was  so 
for  the  purpose  of  rebutting  the  proof  given  by  the  defendant 
to  show  care  and  diligence. 

The  point  in  controversy  or  in  issue  was,  whether  the  property 
of  the  plaintiff  was  fired  by  the  engine  of  the  defendant  by  neg- 
ligence: the  plaintiff  being  required  only  to  prove  the  firing; 
the  defendant  to  show  the  want  or  absence  of  negligence. 

The  books  are  full  of  cases  showing  how  careful  the  courts 
have  been  to  refuse  the  admission  of  collateral  matters  in  evi- 
dence. And  this  refusal  is  founded  upon  principles  of  sound 
reasoning.  Collateral  facts  are  calculated  to  introduce  a 
wide  scope  of  controversy,  drawing  off  the  mind  of  the  jury 
from  the  point  really  in  issue,  and  the  adverse  party  not  having 
notice  before  the  trial  that  such  evidence  is  to  be  produced,  can 
not  be  prepared  to  rebut  it:  See  1  Oreenl.  Ev.,  sec.  62.  In 
this  section,  and  in  the  authorities  cited  below,  cases  will  be 
found  where  this  species  of  proof  was  rejected,  when  the  facts 
offered  to  be  introduced  were  quite  as  pertinent  to  the  issue  as 
in  the  present  instance:  8  Phill.  Ev.  443,  444,  Cowen  &  Hill's 
note,  330;  Pennsylvania  etc.  Steam  Nov.  Co.  v.  Dandridge,  8 
Gill  &  J.  311,  313,  314. 

It  is  by  no  means  a  necessary  consequence  that  because  the 
engine  did  set  fire  to  the  property  of  another  it  also  was  the 
cause  of  burning  that  of  the  plaintiff.  The  only  legitimate  in- 
ference from  the  former  fire  would  be  to  show  that  a  locomotive 
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Migine  nmmng  upon  a  zailxoad  ia  an  inBtniment  "whidi  can  and 
prohably  will  set  fire  to  property  along  the  road.  The  very 
nature  of  such  an  engine  is  sufficient  to  satisfy  a  jury  of  that 
fact.  And  if  the  jury  are  to  be  considered  as  knowing  nothing 
on  the  subject  without  proof,  the  appropriate  testimony  would 
be  to  describe  the  construction  of  the  engine,  the  means  of  pro- 
pelling it,  and  the  manner  in  which  it  throws  out  sparks  of  fire 
when  in  motion. 

The  evidence  offered  is  no  less  objectionable  in  reference  to 
the  question  of  negligence  than  to  that  of  the  firing  itself. 
There  is  no  time  specified.  We  do  not  know  whether  it  wa» 
one  month  or  five  years  before  the  injury  in  dispute.  And  tha 
instances  alluded  to  might  have  occurred  without  the  least  neg- 
ligence, which  the  defendant  would  have  been  able  to  show  by 
satisfactory  proof,  if  notified  of  an  intention  to  introduce  them. 
Or  if  they  had  been  the  result  of  great  carelessness,  neverthe- 
less the  injury  complained  of  in  this  suit  might  have  occurred 
when  the  agents  of  the  company  were  using  all  proper  precau- 
tion. For  it  can  not  be  denied  that  such  an  engine  may  com* 
municate  fire  when  running  in  the  best  condition. 

But  the  plaintiff  argues  that  the  proof  of  the  defendant  oa 
the  subject  of  care  and  caution  is  so  loose  and  indefinite  as  to 
render  it  illegal,  and  therefore  the  evidence  objected  to  waa 
proper  as  rebutting  proof.  Admitting  he  is  right  as  to  the  de- 
fendants testimony,  still  his  was  not  admissible.  In  WaUcyp 
V.  Prait^  5  Har.  &  J.  5&,  the  court  held  that  "  if  the  oonns^ 
for  the  appellee  had  offered  improper  evidence,  the  court,  oa 
application,  would  have  rejected  it,  but  the  offering  improper 
evidence  by  one  of  the  litigant  parties  never  can  justify  the  in- 
troduction of  similar  evidence  by  the  other  parly;  such  doctrine 
would  lead  to  endless  confusion,  and  destroy  all  the  established 
rules  of  evidence."  And  in  Stringer  v.  Young,  8  Pet.  886,  837, 
it  was  decided  that  irrelevant  testimony  would  not  be  admitted 
as  an  answer  to  irrelevant  testimony. 

In  the  argument  upon  the  prayers  in  the  second  bill  of  ex- 
ceptions the  plaintiff  endeavored  to  sustain  the  court  bdiow 
under  the  provisions  of  the  acts  of  1837,  c.  809,  and  1888,  c. 
244.  The  defendant's  counsel  insisted  that  the  act  of  1887  was 
unconstitutional;  and  if  not,  that  it  was  repealed  by  the  act  of 
1838.  They  also  contended  that  this  is  an  action  at  common 
law,  and  not  imder  the  statute,  and  therefore  the  rules  of  the 
common  law  are  only  applicable  to  it,  the  provisions  of  neither 
statute  having  any  influence  on  the  questions  involved  in  the 


Oe&  186a]      E  &  S.  R  R  Co.  v.  Woodbuct.  77 

coiitroveCTy.  If  mistalDen  in  this  yiew,  fhey  claim  iliat  fhe  last 
act  is  the  only  one  to  be  considered  as  faaTing  any  bearing  on 
the  ease^  and  nnder  that  they  are  entitled  to  a  reversal. 

nie  act  of  1837  was  intended  to  make  a  railroad  company  re- 
sponsible in  damages  for  property  injured  by  fire,  cansed  by 
an  engine  on  the  road,  whether  there  was  negligence  or  not. 
The  act  of  1838  provides  that  the  company  shall  pay  damages 
for  injuries  by  fire,  *'  unless  said  company  can  prove  to  the  sat- 
isfaction of  the  justice,  magistrate's  court,  or  oilier  tribunal  be- 
fore which  said  suit  may  be  tried,  that  the  injuiy  complained  of 
has  be^i  committed  without  any  negligence  on  the  part  of  said 
company  or  their  agents." 

Whether  the  first  of  these  acts  is  imconstitutional  or  not  is  a 
matter  of  no  im})ortance  on  the  present  occasion.    In  regard  to 
negligence,  the  last  act  is  certainly  inconsistent  with  the  first, 
and  therefore  rex>eals  it  in  that  respect.    The  legislature  deem- 
ing the  first  too  severe  and  rigorous,  thought  proper  again  to 
make  the  absence  of  negligence  a  defense,  and  for  that  purpose 
passed  the  act  of  1838.    In  doing  which,  we  think  they  have 
restored  the  rules  of  the  common  law  in  relation  to  negligence, 
except  only  releasing  the  plaintiff  from  the  obligation  to  prove 
it,  ard  casting  the  onus  of  proving  its  absence  upon  the  defend- 
ant.   This,  however,  is  denied  by  the  plaintiff.    He  thinks  be- 
cause the  act  requires  a  defendant  to  prove  the  injuiy  was  done 
"without  any  negUgence,"  the  common-law  rules  on  the  subject 
are  not  now  to  guide  us;  but  a  successful  defense  can  not  be 
made  except  by  showing  there  was  not  the  least  degree  of  neg- 
ligence, or  in  other  words,  that  the  utmost  care  and  caution 
were  used.    He  relies  much  upon  the  word  "  any"  as  sustain- 
ing hi"  view.    But  we  must  recollect  that  this  word ' '  negligence  " 
has  very  different  meanings  in  relation  to  different  causes  of  ac- 
tion known  to  the  law.    In  some  cases,  it  means  a  very  slight 
absence  of  care  and  prudence;  in  others,  the  absence  of  reason- 
able care  or  caution;  and  again,  such  a  want  of  care  as  makes 
gross  negligence.    When,  therefore,  this  word  is  used  in  the 
statute  in  order  to  ascertain  its  appropriate  meaning,  we  should 
look  at  the  class  of  cases  to  which  it  has  reference.    In  doing 
this,  we  shall  find  by  the  authorities  that  in  suits  similar  in 
character  to  the  present  the  degree  of  negligence  which  is  requi- 
site to  render  a  party  liable  in  damages  is  that  which  results 
from  a  want  of  reasonable  care  and  diligence,  and  not  that  aris- 
ing from  an  absence  of  the  slightest  or  least  care  and  caution. 
Vnder  such  a  rule  of  construction  the  words  **  without  any  neg« 
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Ugence  **  most  mean  without  any  negligence  occasioned  by  the 
want  of  reasonable  care. 

If  this  be  so,  it  follows  necessarily  that  the  second  pzayer  of 
the  plaintiff  is  erroneoos  in  assuming  it  to  be  neceesazy  for  the 
defendant  to  prove  that  at  the  time  of  the  fire  the  agents  of  the 
company  acted  with  the  utmost  prudence,  care,  and  caution,, 
and  that  if  the  disaster  in  question  was  occasioned  by  the  least 
negligence,  or  want  of  care  or  caution,  the  defendant  is  liable  in 
this  action.  It  would  be  difficult  to  frame  more  stringent  rul6» 
than  are  to  be  found  in  this  prayer,  and  we  think  them  such  as 
the  law  will  not  justify.  The  prayer  is  also  defective  in  requir- 
ing the  company  should  show  that  when  the  fires  took  place 
the  engines  were  propelled  by  the  use  of  that  fuel  then  in  use 
for  such  purpose  in  the  cily  of  Baltimore  least  likely  to  com- 
municate fire  to  properly  along  the  road.  The  proof  on  this 
subject  is,  that  in  the  cify  of  Baltimore,  on  the  Baltimore  and 
Ohio  railroad,  bituminous  coal  was  used  as  an  experiment,  but 
wood  was  in  use  on  the  Philadelphia,  Wilmington,  and  Balti- 
more railroad,  and  the  Baltimore  and  Washington  railroad;  and 
on  the  southern  railroads  they  used  wood,  not  coal.  The  plaint- 
iff having  proved  that  the  coal  made  fewer  sparks  than  wood, 
and  was  less  calculated  to  communicate  fire,  the  prayer  must 
necessarily  have  led  the  jury  to  conclude  that  the  defendant  was 
obliged  to  use  coal.  They  were  not  left  to  the  inquiry  whether 
wood  was  in  ordinary  use  upon  railroads,  or  whether  coal  had 
been  used  and  found  appropriate  and  suitable  for  such  purposes; 
but  they  were  told  that  to  be  exonerated  from  damages  the  de- 
fendant must  prove  the  engines  were  propelled  by  the  use  of 
the  fuel  then  in  use  in  the  cify  of  Baltimore  least  likely  to  com- 
municate fire. 

In  using  the  expression  **  reasonable  care  and  diligence,"  we 
mean  having  engines  properly  constructed  and  in  good  order« 
with  suitable  fixtures  for  preventing  injuries  by  fire;  the  spark-, 
catchers  such  as  are  known  to  the  company  to  have  been  used 
and  approved  of,  and  such  as  are  best  calculated  to  prevent  the 
emission  of  sparks,  allowing  at  the  same  time  a  sufficient  draft 
upon  the  fire  to  create  steam  enough  for  the  purpose  of  propel- 
ling the  engine  at  a  proper  speed.  And  we  mean  also  such  care 
and  diligence  in  using  the  locomotive  upon  the  road  as  would 
be  exercised  by  skillful,  prudent,  and  discreet  persons,  having 
the  control  and  management  of  the  engine,  regarding  their 
duty  to  the  company,  and  having  a  proper  desire  to  avoid  in- 
juring property  along  the  road.    In  regard  to  this  subject. 
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would  refer  to  the  .jadidous  remarks  of  Chief  Jostice  Shaw,  in 
Bradley  t.  Boston  and  Maine  Bailroad,  2  Cuah.  641,  642.  This 
authorily  is  cited  simply  as  to  the  d^^ree  of  n^ligenoe  suffi- 
cient in  such  cases  to  render  a  defendant  liable. 

The  reasoning  contained  in  the  preceding  part  of  this  opin- 
ion brings  ns  to  the  conclusion  that  the  second  and  third  pray- 
ers of  the  defendant  ought  to  have  been  granted.  The  second 
asserts  the  position  that  the  plaintiff  could  not  recoyer  if  the 
jury  were  satisfied  "  the  fire  was  commtmicated  without  n^li- 
gence  on  the  part  of  the  defendant.''  The  third  contains  the 
proposition  that  there  was  no  negligence  on  the  part  of  the 
defendant,  if  the  usual  and  proper  precautions  were  taken  to 
prevent,  as  far  as  practicable,  the  communication  of  fire  from 
the  locomotive.  If,  according  to  the  second  prayer,  the  fire 
occurred  '^without  n^ligence,"  there  surely  was  no  liabiliiy  on 
the  part  of  the  defendant.  And  if,  in  the  language  of  the  third 
prayer,  to  prevent  as  far  as  practicable  the  communication  of 
fire  from  the  engine,  the  company  took  the  usual  and  proper 
precautions,  how  could  the  defendant  be  responsible  in  dam- 
ages? The  language  ia  not  simply  the  usual  precautions  to 
prevent  the  fire,  but  the  usual  and  proper  precautions  to  prevent 
it  as  far  as  practicable. 

These  prayers  have  been  resisted  by  the  plaintiff,  not  only  by 
asserting  the  l^;al  propositions  they  contain  to  be  erroneous, 
but  because  there  was  no  evidence  to  show  a  want  of  negligence. 
The  first  objection  has  already  been  disposed  of.  In  regard  to 
the  last,  we  think  there  is  some  evidence  ifttiijing  to  prove  care 
and  diligence;  whether  it  was  sufficiently  strong  to  satisfy  the 
jury  that  there  was  no  n^ligence  we  are  not  now  called  upon 
to  decide. 

Although  it  may  seem  to  be  somewhat  out  of  the  proper  order 
of  things  to  go  back  to  the  first  prayer  of  the  plaintiff  after 
having  discussed  the  subsequent  i>arts  of  the  case,  nevertheless 
it  is  necessasy  for  us  to  do  so  on  the  present  occasion. 

The  point  intended  to  be  presented  in  that  prayer  is,  that  the 
damage  by  fire  is  prima  facie  evidence  of  cazelessnees  or  negli- 
gence on  the  part  of  the  defendant,  and  that  the  defendant  must 
prove  there  was  not  such  carelessness  or  n^ligence,  otherwise 
the  plaintiff  is  entitled  to  recover. 

The  defendant  admits  this  to  be  a  correct  view  of  the  law  un- 
der the  act  of  1888;  but  it  is  insisted  that  the  dedaiation  is  not 
under  this  act,  and  as  it  charges  negligence  in  the  common-law 
form,  the  plaintiff  is  bound  to  establish  it  by  proof,  and  can  not 
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rely  upon  any  legal  inference  of  its  existence  arising  from  proof 
of  the  fire  itself.  To  this  we  can  not  yield  our  assent.  The 
statute  does  not  give  any  new  cause  of  action,  nor  does  it  give 
«  new  action  to  recover  damages  for  an  injury  known  to  the 
common  law.  It  simply  changes  a  rule  of  evidence  by  releasing 
the  plaintiff  from  proving  negligence,  if  the  fact  of  the  fire  is 
established,  and  casts  the  onwi  ujk)!;  the  defendant  of  showing 
there  was  no  negligence,  or  in  othor  words,  that  there  was 
proper  diligence.  By  this,  when  the  fire  is  proved,  the  law 
raises  the  presumption  of  negligence,  and  therefore  the  charge 
of  negligence  in  the  narr.  is  proved  by  showing  that  the  fire  was 
occasioned  by  tbe  defendant.  In  an  action  for  a  libel  or  in 
slander,  malice  is  a  necessary  ingredient;  and  Starlde,  in  his 
work  on  slander,  at  margin  page  433  of  the  first  volume,  con- 
eiders  it  necessary  to  a  complete  declaration  that  it  should  con- 
tain an  allegation  of  malice,  and  the  books  of  forms  are  in  accord- 
ance with  Starkie.  In  his  second  volume,  margin  pages  52  and 
S3,  it  will  be  seen  that  in  some  cases  of  slander  malice  is  a  l^gal 
inference  from  the  words  spoken,  and  in  such  instances  it  is 
unnecessary  to  give  evidence  of  malice  in  fact  or  actual  malice, 
unless  it  may  be  to  aggravate  the  damages. 

We  have  said  there  was  error  in  the  beginning  of  the  plaint- 
iff's first  prayer,  in  assuming  what  should  have  been  submitted 
to  the  jury.  But  for  this  error  the  prayer  would  have  been  cor- 
rect, according  to  the  view  we  have  expressed  in  regard  to  the 
legal  proposition  intended  to  be  presented  by  the  instruction 
disked  for. 

We  are  relieved  from  considering  the  fourth  prayer  oi  the 
defendant,  as  it  has  been  abandoned. 

Judgment  reversed  and  procedendo  awarded. 

Ikstructions  Assumino  Facts  which  can  not  be  fairly  inferred  from  tho 
-evidence  should  be  refused:  HcUnes  v.  Stauffer,  54  Am.  Deo.  493;  WUwm  v« 
Huston,  Id.  138;  MeUedge  v.  Boston  Iron  Co.,  51  Id.  59,  and  notes. 

Evidence,  Relevancy  and  Materiality  of. — Evidence  apparently  un» 
•connected  with  the  issue  should  be  rejected:  Crenshaw  v.  Davenport,  41  Am. 
Dec.  56;  Budit  v.  Brooke,  43  Id.  321;  Swamscot  Mackme  Co,  v.  Waiber,  66 
Id.  172;  Lawson  v.  StcUe,  56  Id.  182. 

Evidence  Neoessaby  to  Prove  Neouoencb  of  Kailboad  Cokfant 
when  tire  is  communicated  by  locomotive  to  other  property:  See  Burrottghs 
V.  Ilousatonic  JR.  JR.  Co.^  38  Am.  Dec.  64,  and  note  to  the  same,  where  tlie 
subject  is  treated  at  length. 

The  principal  case  was  referred  to  in  Coughlan  v,  BcUtimore  Jh  OMo 
R,  R.  Co,,  24  Md.  103;  and  approved  and  followed  in  BaUimore  dt  Ohio  R,  J2. 
Co.  v.  Dorsey,  37  Id.  25,  and  Annapolis  de  Elkridge  R,  R.  Co.  ▼.  CftmU^ 
Id.  137. 
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Jones  v.  Hobsey. 

[I  KAxxLAaD,  aoe.) 

FoBsiOH  Cbsdhob  nNinxo  WITH  DoMisna  Cbxditos  in  nooamiMidliig  a 
tnutee  for  inaolve&t  debtor  places  both  crediton  upon  tlie  Hune  le^eli 
acd  botb  share  alike  in  the  assets. 

FoBXZOV  Crkditobs'  Attornet  may  onite  with  domestic  crediton  in  reoom* 
mending  a  tmstoe  for  an  insolvent,  and  in  the  abaenoe  of  proof  to  tho 
contrary,  snch  act  will  be  presumed  to  be  the  act  of  his  client. 

AmfBjnsx  bayvhq  Charob  or  Claim  mat  Traksfsb  It  from  the  action  and 
dedsion  of  such  judges  as  the  client  has  selected  in  the  first  instance  and 
snbmit  it  to  other  persons.  In  such  a  case  the  legal  presumption  Is  that 
in  so  doing  he  acted  by  authority  of  his  client. 

Attaohusht.  Appeal  from  Baltimore  county  court.  George 
Jones  and  S.  W.  Waterbnry,  plaintiffs;  Outerbridge  Horsey, 
garnishee  of  B.  F.  Wiggins  k  Co.,  defendant.  PlaintiiEi,  who 
were  citizens  of  New  York,  based  their  claim  on  a  judgment  re- 
corered  against  Wiggins  &  Co.  in  the  United  States  circuit 
court,  and  claimed  that  the  garnishee  held  certain  funds  which 
lie  had  received  as  trustee  of  Wiggins  Sc  Co.  The  garnishee 
pleaded  non  assumptfU  for  the  defendants,  and  mtUa  bona  in  his 
liands.  He  proved  that  Wiggins  was  discharged  under  the  in- 
flolvent  act,  and  claimed  that  prior  thereto  a  paper  worded  as 
follows:  "  To  the  commissioners  of  insolvent  debtors  of  Balti- 
more: The  undersigned  creditors  of  B.  F.  Wiggins,  an  insolv- 
ent debtor,  beg  leave  to  recommend  Outerbridge  Horsey  as 
permanent  trustee  of  said  Wiggins.  Brent  &  Horsey,  for  Jones 
and  Waterbury,  $550.  Test — ^Philip  J.  Tracy,  jun.,"  which  he 
introduced  as  evidence,  disbarred  plaintiffs  from  recoveiy. 
There  was  a  judgment  for  the  defendant,  and  plaintiffs  ap- 
pealed. 

Levin  OoLe^  for  the  plaintiffs  and  appellants. 

£>.  G.  H.  Emory ^  for  the  defendant  and  appellee. 

By  Court,  EccLtsTOK,  J.  The  counsel  for  the  appellants  eon- 
tends  that  the  recommendation  of  O.  Horsey,  as  the  permanent 
trustee  of  Wiggins,  even  if  the  recommendation  had  been  made 
by  the  plaintiffs  in  person,  was  not  such  a  recognition  of  or 
assent  to  the  proceediags  in  insolvency  as  could  deprive  them 
of  their  right  to  attach  the  fund  in  controversy,  they  being 
foreign  creditors.  He  assumes  ''  that  nothing  short  of  taking 
a  dividend  under  the  insolvent  laws  can  so  bring  a  foreign  cred- 
itor under  the  operation  of  such  laws  as  to  affect  his  debt." 
In  this  we  think  he  is  certainly  mistaken.     He  refers  to  Vi3m 
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Hook  T.  WhiOock,  26  Wend.  43  [37  Am.  Deo.  216];  McCarty  v. 
Gibson,  5  Gratt.  307;  Norton  v.  Cook,  9  Conn.  314  [23  Am.  Dec. 
342];  and  PhiUips  y.  AUariy  8  Bam.  &  Cress.  477,  as  snstaining 
his  Tiew  of  the  subject.  But  in  neither  of  these  eases  was  there 
an  act  on  the  part  of  the  creditor  which  could  be  construed  into 
an  assent  to  the  proceeding;  on  the  contrary,  in  each  case  the 
creditor  opposed  the  discharge  of  the  applicant  and  did  nothing 
else,  so  far  as  the  reports  inform  us. 

In  Clay  v.  SmUh,  3  Pet.  411,  the  creditor  received  a  dividend 
of  the  insolvent's  assets,  and  that  was  held  to  be  such  an  assent 
to  the  insolvent  laws  of  the  state  as  amounted  to  an  abandon- 
ment of  the  extraterritorial  immunily  of  the  foreign  creditor. 
And  this  is  a  leading  case,  which  has  since  been  referred  to  m 
various  decisions.  But  we  have  never  understood  it  was  sup- 
posed to  establish  the  doctrine  that  nothing  less  than  the  actual 
receipt  of  a  portion  of  the  assets  could  have  a  similar  effect  upon 
the  creditor's  claim. 

The  effect  of  an  insolvent's  discharge  being  imder  considera- 
tion in  Van  Raugh  v.  Van  ArsddLn,  3  Cai.  166  [2  Am.  Dec.  259], 
Chancellor  Kent,  in  giving  the  decision  of  the  court,  declined 
expressing  any  opinion  as  to  the  operation  of  such  a  discharge^ 
provided  the  case  had  been  presented  in  either  of  several  enu- 
merated aspects,  among  which  are,  "  if  the  plaintiff  had  given 
his  assent  to  the  proceedings  under  the  insolvent  law,  or  ac- 
cepted any  dividend  of  the  defendant's  estate."  It  is  very  true 
the  learned  chancellor  does  not  here  decide  what  would  be  the 
effect  either  of  assenting  to  the  proceedings  or  of  taking  a 
dividend;  but  it  is  equally  true  he  seems  to  consider  these 
alternatives  as  standing  upon  equal  grounds;  and  at  all  events^ 
we  can  not  believe  he  entertained  the  opinion  that  receiving  a 
portion  of  the  estate  was  the  only  acquiescence  in  the  proceed- 
ings which  could  take  from  a  foreign  claimant  his  rights,  as 
such,  in  opposition  to  the  discharge.  There  is  no  necessity, 
however,  to  rely  upon  the  inference  to  be  drawn  from  this  lan- 
guage of  Chancellor  Kent,  for  a  decision  of  the  present  distin- 
guished chief  justice  of  the  United  States,  in  While,  Warner  db 
Co,  V.  Winn  S  Boss,  establishes  clearly  that  the  rights  of  a  for- 
eign creditor,  in  opposition  to  the  discharge  of  an  insolvent 
and  in  preference  to  the  claims  of  domestic  creditors,  may  be 
lost  by  other  means  than  taking  a  dividend  of  the  assets.  This 
decision  may  be  found  in  KetUewell  v.  Stewart,  8  Oill,  499,  and 
is  also  mentioned  in  Evans  v.  Sprigg,  2  Md.  468.  In  the  case 
alluded  to,  an  attempt  was  made  in  behalf  of  the  plaintifla 
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(who  wQie  foxeign  ozediton),  in  an  attachment  had  in  the  hands 
of  the  trustees  of  an  insolyent,  to  set  aside  a  deed  as  frandtilent 
under  the  statute  of  18  EUxabeth.  In  the  progress  of  the  causa 
the  court  were  satisfied  that  under  the  Wnglish  statute,  and  in* 
dependently  of  our  insolTent  hiws,  the  deed  was  Talid.  And 
the  court  put  the  plaintiffflin  the  predicament  of  being  obliged 
to  decide  whether  they  would  submit  to  a  nonsuit  in  conso- 
quence  of  the  validity  of  the  deed»  if  they  intended  to  deny  the 
Talidity  of  the  proceedings  in  insolvency;  or  whether  they  would 
insist  upon  avoiding  the  deed  under  our  insolvent  laws.  By 
adopting  the  latter  alternative,  they  could  claim  under  the  per* 
manent  trustee  such  interest  only  as  the  insolvent  laws  would 
award  them;  so  that  they  were  forced  to  elect  between  a  non- 
suit or  taking  a  dividend  of  the  fund  in  the  hands  of  the 
trustees.  This,  it  will  be  seen,  was  not  a  proceeding  in  a  state 
court  having  jurisdiction  over  cases  of  insolvency,  but  in  the 
drcuit  court  of  the  United  States.  And  there  the  foreign  cred- 
itors were  held  bound  to  submit  to  the  effect  and  influence  of 
our  insolvent  system,  if  they  claimed  the  benefit  of  that  fiystem 
for  the  purpose  of  invalidating  a  deed  which  otherwise  would 
have  defeated  their  entire  claim,  so  far,  at  least,  as  the  property 
included  in  that  deed  was  concerned.  Voluntarily  calling  in 
aid  the  insolvent  laws  to  avoid  the  deed  otherwise  valid,  is  then 
such  an  acquiescence  in  those  laws  as  places  a  foreign  creditor 
upon  the  same  level  with  domestic  creditors,  and  compels  him 
to  take  a  dividend  of  the  assets  as  they  do.  We  see  no  just 
reason  why  voluntarily  coming  forward  and  uniting  in  the 
recommendation  of  a  trustee,  especially  when  that  trustee  is  the 
attorney  of  the  claimant,  should  not  produce  a  similar  effect. 

Admitting  this  conclusion  to  be  correct,  the  appellants'  coun« 
sel  insists  that  the  recommendation  of  the  trustee  in  the  pres- 
ent case  being  the  act  of  the  attorneys  and  not  of  the  parties, 
they  can  not  be  affected  by  it.  The  authorities  cited  in  support 
of  this  position  do  not,  in  our  opinion,  establish  the  principle 
contended  for.  They  are,  in  relation  to  the  inquiry,  whether  an 
attorney  can  enter  a  retraxit^  or  can  release  or  compromise  his 
client's  claim.  But  this  is  neither  a  retraxU^  a  release,  nor  a 
compromise. 

In  EoUcer  v.  Parker^  7  Cranch,  449,  it  was  contended  that  an 
attorney  could  not,  without  the  consent  of  his  client,  transfer 
a  cause  to  other  judges  than  those  appointed  by  law,  and  place 
it  before  a  tribunal  distinct  from  the  one  befoi*e  which  the  party 
himself  had  chosen  to  place  it.     But  the  supreme  court,  in  the 
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opinion  deliyered  by  the  chief  justice,  denied  the  correctneBB  of 
the  position,  and  held  ''  it  to  be  the  practice  throughout  the 
Union  for  suits  to  be  referred,  by  consent  of  counsel,  without 
£X>ecial  authority."  And  in  The  Alexandria  Canal  t.  Swann,  6 
How.  89,  a  question  arose  whether  the  reference  was  authorized  by 
the  corporation  in  the  manner  or  by  the  persons  having  the  right 
to  do  so.  The  court  would  not  inquire  what  members  of  the 
corporation  had  the  power  to  direct  the  proceedings  in  the  suit 
and  assent  to  the  reference.  And  they  say:  *'  The  corporation, 
however  governed  in  this  particular,  was  the  party  defendant  in 
court  and  was  represented  by  its  counsel,  and  his  acts  are  pre- 
sumed to  be  authorized  by  the  party  in  conducting  the  suit. 
This  has  long  been  the  settled  law  of  Maryland,  which  is  the 
law  of  Washington  county," 

From  those  two  cases  it  is  perf ectiy  plain  that  an  attorney 
having  charge  of  a  claim  may  transfer  it  from  the  action  and 
decision  of  such  judges  as  the  client  has  selected  in  the  first 
instance,  and  submit  it  to  the  decision  of  other  persons.  And 
in  the  absence  of  proof  to  the  contrary,  the  legal  presumption  is 
that  in  so  doing  the  attorney  acted  by  the  authority  of  the  client. 

It  is  admitted  here  that  when  Messrs.  Brent  and  Horsey 
signed  the  recommendation  they  were  attorneys  of  the  plaintiffs 
for  the  prosecution  of  their  claim.  And  we  find  no  proof  in 
the  record  of  any  restriction  or  limitation  upon  their  authority. 

The  case  of  White,  Warner  A  Co,  v.  Wian  &  Boss  shows 
there  may  be  instances  in  which  it  would  be  exceedingly  bene- 
ficial to  a  foreign  creditor  that  his  attorney,  on  the  spot,  at- 
tending to  the  management  of  his  claims,  should  be  clothed 
with  power  to  acquiesce  in  the  proceedings  in  insolvency.  It 
has  not  been  and  we  do  not  presume  it  will  be  seriously  con- 
tended that,  if  from  assenting  to  the  insolvent  laws  by  an 
attorney  the  interest  of  the  client  would  be  promoted,  the 
assent  would  not  then  be  valid  and  binding.  If  binding  in 
such  a  case,  there  would  be  great  injustice  in  holding  that  the 
result  of  the  matter  is  the  only  test  of  the  validity  of  the  act,  in 
regard  to  its  influence  on  the  client.  If,  in  the  beginning,  the 
effect  on  the  claim  should  be  uncertain,  but  in  the  end  preju* 
dicial,  the  client  would  have  the  full  benefit  of  the  experiment, 
without  its  having  any  injurious  influence  upon  his  extraterri- 
torial rights.  The  law  as  it  now  stands  in  regard  to  those 
rights  is  exceedingly  hard  and  oppressive  upon  the  claims  of 
domestic  creditors,  and  we  feel  no  inclination  to  increase  th^ 
hardship. 
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The  oommissionerB  in  insolyencj,  tinder  the  laws  relating  to 
the  diy  of  Baltimore,  were  legally  authorized  to  perform  acts 
haying  a  material  bearing  and  effect  in  the  settlement  and  final 
adjustment  of  claims  against  the  estate  of  insolvents.  Perhaps 
few,  if  any,  of  their  acts  were  more  important,  as  regards  cred- 
itors, than  the  selection  of  trustees.  Beyond  the  limits  of  Bal- 
timore city,  the  county  courts,  in  regular  session,  had  the  power 
to  appoint  trustees  where  the  insolvents  made  application  to  the 
court.  In  the  recess,  a  judge  of  the  county  court  or  orphans' 
court  could  make  the  appointment. 

By  the  selection  of  an  active  and  thoroughly  competent  per- 
son, the  assets  might  be  much  increased  beyond  what  they 
would  be  under  the  management  of  a  man  of  the  opposite  char- 
acter, and  it  might  very  well  happen  that  a  foreign  creditor,  by 
taking  a  dividend  from  the  efficient  trustee,  would  actually 
receive  a  larger  share  of  his  claim  than  he  could  get  by  means 
of  an  attachment  laid  in  the  hands  of  a  trustee  regardless  of 
his  duty  or  incompetent  to  perform  it.  And  this  is  a  good  rea- 
son why  an  attorney  should  have  the  authority,  at  his  discretion^ 
when  not  prohibited  by  his  client,  to  unite  in  the  recommenda- 
tion of  a  trustee.  If  such  an  act  is  within  the  limits  of  his 
authority  (which  we  think  is  the  case),  then,  when  done,  it  is 
presumed  to  be  with  the  approbation  of  his  client,  unless  proof 
to  the  contrary  is  given.  Therefore,  the  recommendation  before 
us  must  be  conddered  as  having  the  same  effect  upon  the  ap- 
pellants as  if  it  had  been  their  own  act:  See  the  oases  of  Henck 
V.  Ibdhunier,  7  Har.  &  J.  275  [16  Am.  Dec.  800],  and  Seni  v. 
Bicarda,  8  Md.  Ch.  892. 

Approving  the  decision  of  the  court  below  on  both  prayersg 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Tn  FBoraiPAL  OASB  WAS  AffJtovjtD  In  Lanep  v.  BaXUff^  45  lid.  40Oi 
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[4  ]CABTLAn»,4S0.] 

Tdaut  oak  vct  QuBBnoH  ms  Laudlokd's  Tins. 

br  AcnoH  roa  Monxt  Had  and  Bbozivbd,  plaintiff  oaa  reeover  tey 
money  in  the  hands  of  defendant  which  ex  aquo  e<  bono  beldiiga  to  thi 
plainti£  .    i 

TkRAST  TBOM  TxAR  TO  TxAB,  holding  over  without  anjf  ^aw  attfalfttona 
between  the  parties,  impliedly  holds  sabject  to  all  the  ooironaiVti  la  kU 
contract  or  lease. 
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Absuhpstt.  Apx>eal  from  the  circtui  court  of  Allegany  county. 
Klary  A.  Yrooman,  plaintiff;  Thomas  J.  McEaig,  defendant. 
Action  brought  to  recover  money  paid  to  defendant  for  the  uae 
of  the  plaintiff,  for  the  rent  of  a  certain  house  and  lot  for  two 
years.  The  plea  was  non  assumpsit.  Defendant  obtained  judg- 
ment, and  plaintiff  appealed.  The  grounds  for  which  an  appeal 
was  laid  are  stated  in  the  opinion. 

J,  IT,  Gordon,  for  the  plaintiff. 

Thomas  J.  McKaig,  for  the  defendant. 

By  Court,  Le  Grand,  C.  J.  This  is  an  action  of  indebitaius 
assumpsU.  The  appellant,  who  was  the  plaintiff  in  the  court 
below,  proved  that  an  action  of  ejectment  was  pending  in  Alle- 
gany county  court,  between  Elizabeth  Yrooman,  as  plaintiff,  and 
John  Z.  Yrooman,  as  defendant,  to  recover  a  house  and  lot  in 
the  town  of  Cumberland;  that  prior  to  the  October  term,  1848, 
of  said  court,  Jghn  Z.  Yrooman  died,  leaving  his  widow,  the 
appellant,  in  possession  of  the  premises,  which  she  leased  to 
Joseph  Pel  ton,  who  occupied  them  and  paid  rent  as  such  until 
the  second  of  April,  1849.  She  also  offered  in  evidence  an  agree- 
ment entered  into  the  second  of  April,  1849,  between  the  ap- 
pellee, as  attorney  of  Elizabeth  Yrooman,  Heniy  Fleury,  and 
the  appellant,  by  which  it  was  agreed  and  understood  by  and 
between  the  parties  that  the  appellant  was  to  allow  of  the  sub- 
stitution of  Fleury,  at  an  increased  rent,  for  Pelton,  as  tenant 
of  the  premises  for  one  year;  the  rent  (one  hundred  dollars)  to 
be  paid  to  the  appellee,  and  by  him  to  be  paid — to  use  the  lan- 
guage of  the  agreement — **to  the  successful  party  in  an  eject- 
ment suit  now  [then]  pending  in  Allegany  county  court  for  the 
said  house  and  lot,  between  Elizabeth  Yrooman,  as  lessee  of  the 
plaintiff,  against  John  Z.  Yrooman,  deceased,"  etc.  The  appel- 
lant also  gave  in  evidence  the  proceedings  in  the  ejectment  suit, 
by  which  it  was  shown  that  by  the  leave  of  the  court  she  ap- 
peared to  the  action,  and  that  subsequently,  by  direction  of  the 
attorney  of  Elizabeth  Yrooman,  a  judgment  of  non  pros,  was 
rendered  by  the  court.  The  occupancy  of  the  premises  by 
Fleury,  and  the  payment  of  rent  to  appellee  until  the  first  day 
of  April,  1851,  were  also  proved. 

To  rebut  this  evidence,  the  appellee  offered  to  prove  the  prop- 
erty was  that  of  Elizabeth  Yrooman,  and  that  John  Z.  Yrooman, 
her  son,  took  possession  of  it  as  such,  and  being  so  possessed 
at  the  time  of  his  death,  his  widow,  the  appellant,  continued  to 
hold  and  exercise  control  over  it.    To  the  admissibility  of  this 
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iestimony  the  appellant  objected,  but  tlie  court  oyerruled  the 
objection.  It  is  the  admission  of  this  testimony  which  consti- 
tutes the  first  exception.  We  are  of  opinion  the  court  erred  in 
allowing  this  testimony  to  go  to  the  juiy,  and  also  in  granting 
both  of  the  prayers  of  the  appellee. 

The  agreement  ascertained,  by  its  own  terms,  to  whom  the 
rent  was  to  be  paid,  by  fixing  the  mode  by  which  the  titte  to  the 
property  was  to  be  established.  There  was  consideration  for 
this  agreement.  The  appellant,  by  her  tenant,  was  in  posses- 
sion of  the  premises;  she  could  not  be  removed  except  by  legal 
proceedings.  Besides,  by  the  terms  of  the  agreement  the  rent 
to  be  received  for  the  properly  by  the  person  entitied  to  it  was 
to  be  increased.  This  circumstance,  independently  of  all  oth- 
ers, furnishes  a  sufBcient  consideration  to  support  the  contract. 
The  agreement  admits  that  Fleuiy  was  to  take  possession  as  the 
tenant  of  the  appellant,  and  it  was  not  competent  for  him  to 
dispute  her  title,  nor,  under  its  terms,  coidd  the  appellee  or 
Elizabeth  Yrooman  do  so,  otherwise  than  in  the  manner  pointed 
out.  So  far  from  the  ejectment  suit  establishing  the  right  of 
Elizabeth  Yrooman  to  the  rent,  it  established  the  reverse. 

The  appellee  is  merely  a  stake-holder,  and  it  is  no  more  com- 
petcnt  to  him  than  it  was  to  the  tenant  Fleuiy  to  question  the 
right  of  the  appellant  to  the  rent,  otherwise  than  as  agreed 
upon  between  all  the  parties. 

The  appellee  insists  that  the  appellant  can  recover,  if  at  all, 
only  the  rent  for  the  first  year,  09  the  ground  that  as  plaintiff 
is  relying  on  the  agreement  she  must  be  bound  by  its  terms. 
This  is  an  action  for  money  had  and  received,  in  which  the 
plaintiff  can  recover  any  money  in  the  hands  of  defendant  which 
ex  cequLO  et  bono  belongs  to  the  plaintiff.  The  suit  is  not 
brought  on  the  agreement.  It  is  relied  upon  as  evidence  to 
show  how  the  money  came  into  the  possession  of  the  appellee, 
who,  having  received  it  from  the  tenant  of  the  appellant,  must 
be  adjudged  liable  for  the  whole  amount. 

There  is  no  question  in  regard  to  the  receipt  of  the  rent  by 
the  appellee;  and  it  is  a  well-understood  principle  of  law  that 
where  a  tenant  from  year  to  year  holds  over,  without  any  new 
stipulations  between  the  parties,  he  impliedly  holds  subject  to 
all  the  covenants  in  his  lease;  and  in  the  absence  of  any  new 
stipulation,  the  law  implies  those  terms  which  are  found  in  the 
contract  which  has  expired;  De  Young  v.  Buchanan,  10  Gill  & 
J.  U9  [32  Am.  Dec.  156]. 

Jud^ent  reversed  and  procedendo  awarded. 
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]EnoiTKLOFTBrA2iTToI>BinrLA5i>L(mD*sTiTLB:  See  Farrow  r.Edmnmd^ 
fen,  41  Am.  Deo.  250;  Heath  ▼.  WUliama^  43  Id.  265;  BaUei^  ▼.  KUlmn^  U. 
423;  Rigg  t.  Cook,  46  Id.  462,  and  ca«es  oited  in  the  notet. 

HoLDiNo-oTZB  Tbnakt  Imflixdlt  Holds  under  Ooysvantb  it  FBXom 
Lease:  De  Young  t.  Bruhanan^  32  Am.  Deo.  156;  see  alao  Sudman  t.  Mc» 
IntOBh,  42  Id.  122;  and  note. 

Thx  peihodpal  case  was  rxrbsed  to  and  relied  on  aa  anthority  for  tfa» 
first  point  in  the  ^yllabnt  in  the  following  caaes:  O^NoaU  t.  School  Conraiie- 
iiofier«,  27  Md.  240;  iSrj»ihs«  ▼.  Nydigger,  30  Id.  320;  N.  M.  Bamk  qf  BaiO- 
wwre  V.  NcUUmal  Bank  of  BaUimore,  36  Id.  26. 
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14  Uamtlamd,  485.] 

WmEEM  Two  Pabtiss  Maos  Pabol  Aqrsbment  to  Pubobasb  Laud 
Joxhtlt,  bat  the  pnrchaae  was  made  by  one  alone  on  his  own  ersdit^ 
who  gave  bond  for  the  purchase  money,  oocupied  the  property  many 
yesrs,  sold  and  conveyed  a  part  of  it,  but  afterwards  proving  nnable  to 
advance  his  share  of  the  purchase  money,  it  was  advanced  by  the  other, 
who  took  a  conveyance  of  the  whole  in  fee:  Held,  that  Judgments  ren- 
dered against  the  party  who  made  the  purchase  prior  in  date  to  the  eon* 
veyaaoe  are  liens  upon  his  interest  in  the  land;  but  as  to  those  rendered 
subsequently  to  that  period,  the  party  to  whom  the  conveyanoe  is  made 
is  entitled  to  relief  by  perpetual  injunction. 

To  Establish  Resultino  Trust  bt  Pabol,  there  must  be  the  clearest  and 
most  indiiputable  proof  that  the  purchase  was  made  for  the  party  claim* 
ing  such  trust,  and  the  purchase  money  paid  by  him. 

StATDTB  OF  Frauds  applies  where  a  purchase  is  made  by  one  in  his  own 
name  and  upon  his  own  credit^  and  it  can  not  be  proved  by  parol  thai 
the  purchase  was  for  another's  benefit. 

SuBBiQUBNT  Adyangbs  WILL  BOT  Attaoh  BT  Bklatioh  ft  resulting  trosi 
to  the  original  purchase. 

AiTBB  PuROHASB  WITH  Partt's  Owk  ^onbt  OR  Cbxdit,  ft  Subsequent 
tender  or  reimbursement  by  another  may  be  evidence  of  some  other  oon* 
tract,  or  the  ground  of  some  other  relief,  bat  oan  not  by  retrospeotiva 
efieot  produce  a  resulting  trust. 


Appbal  from  the  eqnitj  side  of  the  oirooit  court  for  Washing- 
ton county.  John  W.  Hollida,  plaintiff;  Adam  Shoop  el  ala., 
def^dants.  BiU  praying  an  injunction  restraining  execution 
sale  of  hmd,  and  that  plaintiff's  title  to  same  be  perfected,  and 
for  general  relief.  There  was  judgment  for  the  defendants,  and 
plaintiff  appealed.    The  other  facts  are  stated  in  the  opinion. 

Jeryia  Spencer,  for  the  plaintiff. 

B*  H.  Alvey^  for  the  defendants. 

By  Court,  Lb  Obabd,  C.  J.     The  object  of  the  bill  in  this 
is  to  quiet  the  title  of  the  appellant  and  to  restraSn  the  exe- 
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cution  of  certain  judgxnexitB  obtained  against  William  Grore. 
It  BubBtantiallj  alleges  that  the  complainant  and  Orove,  in  the 
year  1836»  entered  into  an  arrangement  jointly  to  purchase  of  a 
certain  Michael  A.  Finley,  executor  of  Samuel  Lynch,  deceased, 
certain  real  estate;  that  OroYC  residing  in  the  neighborhood  of 
the  lands  intended  to  be  purchased,  the  negotiations  and  trans- 
actions relating  to  the  purchase  were  confided  to  him;  and  that 
the  contracts  were  made  with  Orove,  the  complainant  being  un* 
derstood  to  be  jointly  interested  in  the  same.  The  bill  further 
avers  that  Orove  subsequently  proving  incapable  and  insufficient 
to  advance  his  share  of  the.purchase  money,  the  same  was  paid 
by  complainant,  and  that  on  the  sixth  day  of  October,  1846, 
Finley,  the  executor  of  Lynch,  and  Orove  and  wife  executed 
and  delivered  to  him  a  deed  in  fee  for  the  land  purchased  of 
Finley.  It  is  also  averred  that  the  defendants,  having  judg- 
ments against  Orove,  have  caused  executions  to  issue  thereon, 
and  to  be  levied  on  the  land  purchased  of  Finley  and  conveyed 
by  him,  and  Orove  and  wife,  to  complainant.  The  prayer  of  the 
bill  is,  that  the  sale  of  the  land  may  be  restrained,  and  title  of 
complainant  decreed  to  be  good  and  quieted,  and  for  general 
relief. 

The  defendants  severally  answered  the  biU.  The  answer  of 
Enswinger,  which,  so  far  as  its  averments  and  denials  are  con- 
OBmed,  is  adopted  by  the  defendant  Dillinger,  denies  that  the 
complainant  and  Grove  purchased  the  land  jointly,  and  insists 
that  Grove  was  bound  to  pay  the  whole  of  the  purchase  money. 
It  denies  that  the  whole  purchase  money,  or  the  pretended  share 
of  Grove,  was  advanced  by  complainant  The  answer  also  fur- 
ther aTcrs  that  Grove  purchased  of  Finley,  in  two  purchases 
made  in  1886  and  1840,  four  hundred  and  fifty  acres  of  land,  for 
the  sum  of  nine  thousand  and  twenty-seven  dollars,  and  that  in 
the  year  1842  Grove  sold  to  Stephen  Butterbaugh  two  hundred 
acres  of  said  land  for  the  sum  of  six  thousand  dollars;  that 
Grove  not  having  the  legal  title  to  the  land,  Finley  joined  with 
Grove  and  wife  in  the  deed  to  Butterbaugh.  It  is  also  stated 
that  the  six  thousand  dollars,  the  consideration  in  Butterbaugh's 
deed,  were  paid  to  Finley  on  account  of  tl^e  entire  purchase  of 
the  four  hundred  and  fifty  acres. 

Adam  Shoop  and  Israel  Enodle  disclaim  all  interest  in  the 
proceeding,  alleging  that  they  have  assigned  their  judgments  to 
persons  at  whose  instance  executions  have  issued. 

The  proceedings  show  that  the  sales  were  made  by  Finley  to 
Qrove,  and  reported  to  and  conQrmed  by  the  orphans'  court  as 
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sales  made  to  GroTe;  and  also  that  Orove  gave  bis  single  bills 
for  a  part  of  the  purchase  money,  on  which  suits  were  brought 
in  Washington  county  court,  and  for  which  four  several  iudg- 
ments  were  obtained. 

To  sustain  the  case  made  by  the  bill,  William  Grove  was  ex- 
amined. He  testified  in  substance  that  the  purchases  were 
made  in  his  own  name,  and  that  complainant  was  not  named  in 
the  transaction,  but  that  it  was  agreed  between  them  the  com- 
plainant should  furnish  the  money,  which  he  did.  The  deposi- 
tion of  Grove  assigns  various  reasons  why  the  transaction  was 
conducted  in  his  name  without  reference  to  complainant,  the 
principal  of  which  is  that  he  lived  near  the  land,  wlulst  the  com- 
plainant resided  in  Virginia. 

On  this  state  of  case,  we  are  of  opinion  the  complainant  is 
not  entitled  to  the  relief  he  asks,  except  as  to  the  judgment  of 
Enswinger,  which  is  subsequent  in  its  rendition  to  the  date  of 
the  deed  of  Finley,  and  Grove  and  wife,  to  Hollida. 

We  do  not  deem  it  important  to  inquire  whether  the  tes- 
timony of  Grove  is  supported  by  the  circumstances  attending 
the  s&des  made  by  Finley,  and  ratified  by  the  orphans'  court  of 
Washington  county,  as  made  to  Grove  alone.  It  is  clear 
from  the  evidence  that  the  six  thousand  dollars  paid  by 
Butterbaugh  for  a  portion  of  the  land  were  paid  to  Finley  in 
part  payment  of  the  original  purchase  money;  and  also  that 
Grove  gave  his  obligations  for  a  portion  of  the  latter,  and  that 
judgments  against  him  were  recovered  on  these  single  bills.  It 
is  also  equally  incontestable  that  he  publicly  dealt  with  the  land 
as  though  he  alone  was  the  owner.  These  facts  militate  against 
the  theory  of  the  case  of  the  complainant  as  set  up  in  his  bill. 
But  even  were  it  conceded,  ex  gratia  argumerUi,  that  the  testi- 
mony of  Grove  fully  and  completely  sustained  the  bill,  still  the 
inquiry  would  be,  Is  the  complainant  on  such  a  case  entitled  to 
the  relief  he  asks  ?  And  we  think  he  is  not.  On  the  payment 
of  the  pui'chase  money  Grove  would  have  been  entitled  to  a  deed 
from  Finley.  This  right  could  not  have  been  defeated  by  Hol- 
lida, except  on  the  ground  that  the  land  was  purchased  for  him 
and  that  he  paid  the  purchase  money,  and  to  establish  these 
facts  the  testimony  must  be  of  the  clearest  and  most  indisput- 
able character;  for  in  its  nature  it  is  an  effort  to  establish  by 
parol  a  resulting  trust:  Faringer  v.  Bamsay,  2  Md.  365. 

In  the  case  of  Parker  v.  Bodley,  4t  Bibb,  102,  it  was  held  that 
an  agreement  by  parol  between  two  persons  to  purchase  land, 
one  of  whom  was  to  make  the  purchase,  and  each  to  pay  one  half 
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of  the  piioeaad  take  one  half  of  the  land^wasinihmtheBtAtata 
of  fnuds,  and  no  trust  lesults  in  favor  of  the  party  who  did  not 
make  the  pnrchaae,  although  the  statute  speaks  not  of  contnusts 
to  purchase  but  for  the  sale  of  land,  etc.  Now,  this  is  precisely 
the  agreement  set  out  in  the  bill  in  this  case.  And  if  we  look 
to  the  facts  in  the  case,  independently  of  those  testified  to  by 
GroYC,  the  case  is  equally  within  the  statute.  It  has  been  held 
that  if  A.  buy  in  his  own  name  and  upon  his  own  credit,  the 
statute  of  frauds  is  applicable;  and  it  can  not  be  proved  by  parol 
evidence  that  the  purchase  was  for  another's  benefit:  Fowte  v. 
Slaughter,  3  A.  E.  Marsh.  57  [13  Am.  Dec.  133]. 

If  Hollida  have  any  right  as  against  the  judgment  creditors, 
whose  judgments  are  prior  in  date  to  the  deed  from  Finley,  and 
Orove  and  wife,  to  him,  it  must  arise  from  the  alleged  payment 
by  him  of  the  whole  purchase  money.     But  it  is  beyond  dispute, 
the  sale  was  made  to  Grove,  and  on  his  credit,  for  he  gave  his 
obligations  for  a  portion  of  the  purchase  money.     Any  subse- 
quent advance  by  Hollida  would  not  be  sufficient  to  create  a  re- 
sulting trust  in  his  favor.     To  use  the  language  of  Chancellor 
Kent,  in  the  case  of  Botsford  v.  Burr,  2  Johns.  Ch.  409,  a  sub- 
sequent advance  "  might  be  evidence  of  a  new  loan,  or  be  ground 
of  some   new  agreement,  but  it  would  not  attach  by  relation 
a  trust  to  the  original  purchase;  for  the  trust  arises  out  of  the 
circumstance  that  the  moneys  of  the  real  and  not  of  the  nominal 
purchaser  formed  at  the  time  the  consideration  of  that  purchase, 
and  became  converted  into  land."    In  the  same  case  the  learned 
chancellor  remarks:  "After  a  purchase  with  his  own  moneys  or 
credit,  a  subsequent  tender,  or  even  reimbursement,  may  be  evi- 
dence of  some  other  contract  or  the  groimd  of  some  other  re- 
lief; but  it  can  not,  by  any  retrospective  efifect,  produce  the  trust 
of  which  we  are  speaking.    There  never  was  an  instance  of  such 
a  trust  so  created,  and  there  never  ought  to  be." 

From  this  it  is  manifest  that  the  complainant  is  not  entitled 
to  relief  as  against  the  judgment  creditors  prior  to  the  date  of 
his  deed.  That  conveyance  could  not  affect  liens  which  had 
previously  matured;  and  under  our  act  of  assembly  of  1810,  c. 
160,  equitable  interests  in  lands  are  bound  by  judgments  against 
the  party  having  the  equiiy.  The  deed  could  only  convey  the 
title  subject  to  Ihe  incumbrance  then  on  the  property. 

We  affirm  so  much  of  the  decree  of  the  court  below  as  dis- 
solves the  injunction  and  dismisses  the  bill  of  complainant  as 
against  the  judgment  creditors  whose  judgments  are  prior  to  the 
sixth  of  October,  1846,  the  date  of  the  deed  to  Hollida,  and 
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rereiBe  it  so  far  as  it  has  refezenoe  to  judgments  rendered  since 
that  time.    In  regard  to  these  latter  we  i)ezpetiiate  the  injunc- 
tion. 
Decree  affirmed  in  part  and  reversed  in  part. 


JuDomNT  MAT  BB  EzTJOiirxD,  WHBK.^bi  Jtmm  ▼•  Oommertiai  Bmk  of 
Columbua^  85  Am.  Deo,  419,  it  was  held  that  when  a  party  has  a  good  defeiia» 
at  law,  but  has  been  prevented  from  osing  it  by  fraud  or  aooident  unmixed 
with  any  fault  or  negligence  on  his  part,  a  court  of  equity  will  relieve  him 
by  granting  a  new  trial,  or  by  a  perpetual  injunction. 

Rbsui/tino  Trust  Dstikbd  and  Illustratsd:  See  HTM  ▼.  Keeu^  61  Am. 
Dec.  746,  and  note  751. 

Statute  or  Frauds,  Rbsuiadio  Trust  not  within:  Dmo  r.JeweU,  45 
Am.  Deo.  371. 

Thb  principal  casb  was  roLLOWBD  in  Brawns  ▼.  iStoiip,  21  Md.  3079  u^ 
Keller  ▼.  KeUer,  45  Id.  275,  on  the  point  that  subsequent  advances  will  not 
attach  by  relation  a  resulting  trust  to  the  original  purchase.  In  Oreen  ▼• 
Drummond,  31  Id.  79;  Hill  v.  Hill,  88  Id.  185,  and  Phsmmer  v.  Jarman,  44 
Id.  639,  it  was  followed  on  the  point  that  a  party  could  not  prove  by  parol 
that  a  purchase  of  land  in  his  name  was  made  for  another's  benefit;  sochoon* 
tracts,  coming  within  the  statute  of  frauds,  should  be  expressed  in  wiituig» 


Mabshall  v.  Hanet. 

[4  Mabtlaso,  486.] 

Patent  Ambiguities  Exist  or  Appear  on  the  face  of  the  writing  itself 
and  as  a  general  rule  can  not  be  explained  or  removed  by  extrinsio  evi- 
dence. 

Court  in  Intbrprbtino  Patent  Ambiouitt  should  ascertain  the  meaning 
of  the  words  actually  employed,  and  not  what  the  parties  may  have 
secretly  intended. 

Latent  Ambiouitt  Exists  where  the  description  oontained  in  a  writteo 
contract  or  other  instrument,  of  the  person,  place,  or  thing  intended,  is 
applicable  with  equal  certainty  to  each  of  several  subjects;  and  extrin* 
sic  evidence  is  admissible  to  show  which  of  those  several  subjects  was 
meant  by  the  parties  to  the  instrument. 

Party  Aocxftino  Deed  in  Good  Faits,  which  does  not  embrace  the 
identical  lands  described  in  the  covenant,  can  not  afterwards  dispute  the 
same. 

In  Action  for  Breach  of  Covenant  in  not  CoNVBTiNa  lands  described 
in  deed,  the  value  of  the  land  at  the  time  of  the  breach  constitates  tha 
measure  of  damages. 

Bbmotb  and  Collatbral  Faces  and  Circumstances,  izrelevaat  to  tha 
issue,  are  inadmissible  in  evidence. 

Agent's  Declarations  do  not  Bind  Principal  under  any  droumstaaoet 
until  the  agency  is  first  clearly  established. 

Instruction  Unsupported  bt  Evidbkcb,  properly  appearing  in  the  tria^ 
shoald  be  rejected. 
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CoTBUAT.      Appeal  from  the  circuit  court  of  Washington 
Gonnty.     The  agreement  upon  which  the  action  was  brought  ia 
aet  out  in  the  opinion.    During  the  course  of  the  trial  defend- 
ant offered — ^1.  To  show  the  value  of  lands  contiguous  to  the 
tract  in  question  at  the  time  the  sale  was  made,  but  the  court 
rejected  the  testimony;  2.  Plaintiff  adduced  proof  showing  the 
admissions  made  by  defendant,  both  as  to  a  description  of  the 
tract,  and  8.  The  value  of  the  same;  4.  The  value  of  the  lands 
received  as  part  payment  for  the  tract  in  question — to  all  of 
which  defendant  excepted;  5.  Defendant  offeied  certain  instruc- 
tions, which  the  court  refused  to  allow;  6.  Plaintiff  asked  for 
the  foUovdng  instmctions:  If  defendant,  at  the  time  of  the  exe- 
cution of  his  deed  to  the  plaintiff,  knew  it  did  not  embrace  the 
land  sold  by  him  to  plaintiff,  but  other  and  different  land,  and 
this  vras  unknown  to  plaintiff,  though  he  accepted  the  deed, 
fiuch  acceptance  would  not  make  it  binding  on  the  plaintiff,  nor 
be  a  fulfillment  of  defendant's  convenant  to  convey,  provided 
the  deed  was  abandoned  after  knowledge  of  the  facts.    If  the 
deed  was  never  delivered,  and  the  contract  was  abandoned,  then 
the  execution  of  the  deed  was  no  evidence  of  acceptance.     The 
instructions  were  granted,  and  defendant  excepted.    The  plaint- 
iff obtained  a  verdict,  and  defendant  appealed,  assigning  that 
the  verdict  was  against  evidence,  and  that  the  court  erred 
iu  refusing  to  grant  the  instructions  asked  for. 

/.  Dixon  Boman  and  WiUiam  Price,  for  the  appellant. 

Jervia  Spencer,  for  the  appellee. 

By  Court,  Mason,  J.  This  case  has  already  been  before  the 
court  of  appeals,  and  is  reported  in  9  Gill,  251.  The  principles 
settled  by  that  decision  are  to  govern  the  case  as  we  now  find  it, 
so  &r  as  they  are  applicable. 

We  shall  proceed  to  express  our  views  upon  the  general  prin- 
ciples of  law  which  are-  to  control  our  decision,  and  will  then 
apply  them  to  the  several  questions  as  they  are  presented  by  tiie 
exceptions,  and  in  the  order  in  which  they  arise. 

Our  first  duty  will  be  to  interpret  the  covenant,  the  alleged 
breach  of  which  forms  the  basis  of  the  present  action.  That 
part  of  the  covenant  vrith  which  only  we  have  to  do,  is  in  these 
xvords:  "Marshall  agrees  and  binds  himself  to  convey  to  the 
said  Haney,  his  heirs  and  assigns,  in  fee  simple,  by  a  good  and 
sufficient  deed  of  bargain  and  sale,  clear  of  all  incumbrances, 
three  hundred  and  twenty  acres  of  unimproved  land,  situate  in 
Clark  county,  Missouri,  being  the  same  land  which  was  pur- 
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chased  from  gOTomment  by  a  certain  Samuel  Zeller  and  John 
A.  Bench,  and  by  said  Bench  and  Zeller  sold  to  said  Marshall; 
said  three  hundred  and  twenty  acres  of  land  in  Missouri  is  val* 
ued  at  two  thousand  one  hundred  dollars,  and  said  Haney 
agrees  to  receive  43aid  three  htmdred  and  twenty  acres  of  Mis- 
souri land  in  part  payment  of  the  said  one  hundred  and  tweniy- 
fiye  acres  of  land,"  etc. 

It  is  contended  that  this  covenant  presents  a  case  of  ambi- 
guiiy,  which  can  be  legitimately  and  only  explained  by  the  aid 
of  oral  or  extrinsic  testimony. 

Patent  ambiguities  exist  or  appear  on  the  face  of  the  writing 
itself,  and  as  a  general  rule,  can  not  be  explained  or  removed 
by  extrinsic  evidence:  4  Phill.  Ev.,  Cowen's  ed.,  1358,  note 
988;  Peisch  v:  Dickson^  1  Mason,  9.  In  such  cases  it  is  the  duty 
of  the  court  to  ascertain,  not  what  the  parties  may  have  secretly 
intended,  as  contradistinguished  from  what  their  words  import, 
but  what  is  the  meaning  of  the  words  actually  employed:  Beau^ 
fnon<  V.  Field,  2  Chit  276;  Doe  v.  GwiUim,  6  Bam.  &  Adol.  122, 
129. 

If  there  be  ambiguities  (whether  latent  or  patent)  in  this  cove- 
nant, one  of  them  would  consist  in  the  doubt  whether  the  land 
to  be  conveyed  by  Marshall  to  Haney  was  conveyed  to  the 
former  by  Zdler  and  Bench  jointiy,  or  whether  it  was  to  consist 
of  land  conveyed  by  each  separately.  If  extrinsic  evidence  is 
admissible  at  all  to  explain  this  doubt,  it  must  of  necessity  be 
directed  to  that  ambiguity  alone;  that  is,  whether  the  land  had 
been  separately  or  jointly  conveyed  by  Zeller  and  Bench*  But 
it  would  not  be  competent,  clearly,  under  any  power  to  explain 
ambiguities  in  written  instruments,  for  either  pariy  to  show  in 
this  case,  by  parol  evidence,  that  the  land  intended  to  be  em- 
braced in  the  covenant  was  land  conveyed  by  Zeller  alone  or 
by  Bench  alone.  Surely,  the  covenant  is  not  silent  or  ambigu- 
ous on  this  point,  and  to  admit  such  testimony  would  be  virtu- 
ally to  make  a  new  contract,  and  thus  violate  the  well-estab- 
tablished  doctrine  that  a  written  instrument  can  not  be  varied 
or  contradicted  hj  parol  or  extrinsic  evidence.  Any  attempt  by 
Marshall  to  convey  land  which  he  had  received  from  either  Zeller 
or  Bench  alone  would  be  in  fact  a  breach  of  the  covenant,  and 
Haney  would  not  have  been  bound  to  accept  such  a  deed. 

If  there  be  no  such  ambiguity  to  explain,  is  there  any  other 
latent  ambiguity  which  needs  explanation  by  parol  evidence? 

Where  the  description  contained  in  a  written  contract  or 
other  instrument,  of  the  person,  thing,  or  place  intended,  isap* 
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plicable  with  eqnal  certainty  to  each  of  seTexal  sabjects,  thia 
would  oonstitate  a  latent  ambiguiiy,  and  extrinsic  evidence  is 
idmiflsible  to  show  which  of  thoee  seTenl  subjects  was  meant 
by  the  party  or  parties  to  the  instrument  of  writing:  MUler  t« 
Trovers,  8  Bing.  244;  Doe  d.  Oord  v.  Needs,  2  Mee.  &  W. 
129.  Latent  ambiguities  are  first  created  by  extrinsic  eridence^ 
which  afterwards  renders  extrinsic  evidence  necessary  to  explain 
or  reconcile  them.  For  example,  if  A.  make  a  devise  of  a  par- 
ticular house  to  his  cousin  B.,  there  would  be  no  difficuliy,  upon 
its  face,  in  construing  such  a  will.  But  if  it  be  shown  aliunde 
that  A.  has  two  cousins  named  B.,  extrinsic  evidence  must  be 
given  to  show  which  of  the  two  was  intended.  So  in  the  case 
now  under  reyiew,  it  is  said  that  a  latent  ambiguity  exists,  which 
extrinsic  evidence  can  disclose  and  afterwards  explain;  and 
that  ambiguity  is  said  to  consist  in  this,  that  particular  lands 
conveyed  by  Zeller  and  Bench  to  Marshall  were  by  the  latter  to 
be  conveyed  to  Haney ;  that  those  lands  were  to  lie  in  one  body, 
and  that  it  was  legitimate  for  the  plaintiff  to  show  which  par- 
ticular lands  he  was  to  receive. 

These  propositions  might  involve  questions  of  very  difficult 
solution  did  not  the  decision  in  the  former  case  come  to  our 
aid  and  relieve  us  from  the  necessity  of  determining  them. 

Deeds  from  Zeller  and  Bench  to  the  defendant,  a  deed  from 
the  defendant  to  the  plaintiff,  embracing  part  of  the  land  re- 
ceived from  Zeller  and  Bench,  in  separate  tracts,  and  also  a 
deed  from  Haney  to  Chaney  for  the  identical  lands  which  Mar- 
shall had  conveyed  to  Haney,  are  spread  out  in  this  record. 
The  deed  from  Marshall  to  Haney,  if  accepted  bona  fide  by  the- 
latter,  ^ould  operate  as  a  full  discharge  of  the  covenant  of 
Marshall.  The  subsequent  conveyance  by  Haney  to  Chaney  of 
the  identical  lands  conveyed  by  Marshall  is  evidence  that  the 
defendant's  deed  was  accepted  by  Haney;  and  whether  Mr. 
Tost,  in  whose  possession  this  deed  was  found,  was  plaintiff's 
or  defendant's  attorney,  it  matters  not;  the  deed  to  Chaney  con- 
stitutes the  evidence  of  nancy's  acceptance  of  Marshall's  deed. 

This  court  have  said  on  the  former  trial  that  although  the 
lands  embraced  in  this  deed  were  not  the  identical  lands  named 
and  described  in  the  agreement,  yet  in  the  absence  of  evidence 
of  mistake,  misrepresentation,  or  fraud,  if  Haney  accepted  the 
deed  under  the  covenant,  it  discharged  it:  Marshall  v.  Haney,  9- 
Oill,  259.     See  also  Wesley  v.  Thomas,  6  Har.  &  J.  29. 

This  view  shuts  out  all  questions  about  ambiguities,  election, 
and  the  like.     If  the  deed  was  accepted  under  the  circum-^ 
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stances  aboTe  enmnexatedy  the  lands  embiaced  in  it  are  to  be 
eonsidezed  as  the  identical  lands  mentioned  in  the  written 
agreement,  together  with  all  the  parol  explanations  or  additions 
which  might  by  possibiliiy  be  made  to  it. 

One  other  principle  decided  on  the  former  trial  applies  to 
the  present  record,  and  that  is,  in  the  present  suit  for  the  breach 
of  the  covenant  in  not  conveying  the  Missouri  lands  the  time 
at  which  the  breach  occurred  was  the  period  at  which  the  value 
of  the  lands  should  be  estimated  in  assessing  the  damages. 

With  these  general  views  to  guide  us,  we  will  proceed  to  dis- 
pose of  the  several  exceptions. 

The  first  exception  relates  to  the  admissibility  of  the  defend- 
ant's testimony,  offered  for  the  purpose  of  showing  that  the 
valuation  placed  upon  the  lands  by  the  parties  to  the  covenant 
at  the  time  of  its  execution  was  merely  conventional,  and 
formed  no  just  standard  of  their  real  value. 

Apart  from  the  doubt  which  we  entertain  whether  the  party 
would  be  permitted  thus  to  qualify  if  not  to  contradict  his 
covenant,  we  can  not  discover  the  relevancy  of  this  evidence  to 
any  issue  in  the  cause.  The  alleged  breach  of  the  covenant 
consists  of  the  non-conveyance  by  the  defendant  of  the  Missoun 
lands,  and  the  court  of  appeals  have  said  the  damages  for  not 
doing  so  would  be  the  value  of  the  lands  at  the  time  of  thti 
breach  of  the  covenant.  As  a  consequence,  the  value  of  the 
lands,  whether  in  Washington  county  or  Missouri,  at  the  time 
of  the  execution  of  the  covenant,  could  have  no  influence  upon 
the  jury  in  assessing  the  damages.  The  covenant  was  entered 
into  in  1841,  and  its  alleged  breach  took  place  in  1844,  when 
the  deeds  between  Marshall  and  Haney  were  executed,  and  it 
matters  not  how  much  the  land  in  the  mean  time  had  increased 
or  depreciated,  its  value  at  the  latter  period  was  to  constitute 
the  measure  of  damages  in  a  suit  by  either  party. 

For  the  reasons  mentioned,  we  think  the  testimony  was  prop- 
erly rejected,  and  we  affirm  the  ruling  in  this  exception. 

For  the  reasons  we  have  already  expressed,  it  will  be  readily 
seen  that  CShaney's  testimony,  or  so  much  of  it  as  was  objected 
to,  as  set  out  in  the  second  exception,  was  inadmissible,  and 
the  court  below  was  in  error  in  receiving  it.  The  attempt  to 
show  by  Marshall's  admissions  that  the  land  Haney  was  to  get 
consisted  of  the  land  the  defendant  had  purchased  from  ZeUer 
alone,  was  to  contradict  the  express  terms  of  the  written  agree- 
ment, which  provided  that  the  land  was  to  consist  of  what  had 
been  purchased  from  Zeller  and  Bench. 
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The  third  exception  presents  the  question  of  the  admissibilitj 
of  the  testimony  of  Jervis  Sjpencer,  esq.  It  does  not  appear 
from  the  record  specifically  for  what  purpose  this  testimony  was 
ofTered.  If  intended  to  show,  as  a  part  of  the  agreement  be- 
tween Marshall  and  Haney,  that  the  land  to  be  conveyed  by  the 
former  was  to  lie  in  one  body,  it  was  inadmissible.  After 
Haney  had  accepted  the  deed  from  Marshall  for  the  land  in 
separate  parcels,  it  was  too  late  for  him  to  attempt  to  show  that 
the  covenant  contemplated  land  in  one  body.  Evidence,  how- 
ever, offered  for  a  particular  purpose  may  be  properly  rejected, 
though  admissible  generally,  or  for  some  other  purpose:  Oood- 
hand  v.  Benton,  G  GHl  &  J.  481. 

If  the  declarations  of  the  defendant  as  proved  by  this  witness 
were  offered  to  establish  fraud  on  his  part,  or  mistake  in  the  ac- 
ceptance of  the  deed  by  the  appellee,  and  were  made  before  his 
deed  to  Haney  was  executed,  they  were  not  per  se  evidence, 
and  therefore  inadmissible,  unless  accompanied  by  a  proffer  to 
follow  them  up  with  other  facts  connected  with  those  admis- 
sions, from  which  the  jury  could  rationally  infer  the  fraud  or 
mistake  intended  to  be  established.  Whatever  may  have  been 
the  previous  understanding  of  these  parties  as  to  the  lauds  be- 
ing in  one  body,  if  the  plaintiff  afterwards  accepted  the  deed 
for  them  in  separate  tracts,  it  was  virtually  a  waiver  of  his  right 
to  insist  upon  their  being  in  one  body,  and  hence  the  isolated 
declarations  of  the  defendant  in  question  made  before  the  deed 
are  rendered  wholly  immaterial. 

"It  is  a  well-settled  rule  of  evidence,"  say  this  court,  in 
Davis  V.  Calvert,  5  Gill  &  J.  304  [25  Am.  Dec.  282],  '*  that  re- 
mote and  collateral  facts  and  circumstances,  not  relevant  to  the 
issue  to  be  tried,  are  inadmissible  in  evidence;"  and  they  fur- 
ther add:  "  It  is  sometimes  difficult  to  ascertain  whether  a  par- 
ticular fact  offered  in  evidence  is  connected  with  the  issue,  and 
-will  or  will  not  become  material  in  the  progress  of  the  investi- 
gation. In  such  cases  the  court  not  clearly  seeing  that  it  is 
wholly  foreign  and  irrelevant  to  the  issue,  and  can  not  be  con- 
nected with  it  by  evidence  of  other  facts  and  circumstances,  it 
is  proper  and  usual  in  practice  to  admit  the  proof,  on  the  assur* 
ance  of  the  counsel  who  tenders  it  that  it  will  turn  out  to  be 
pertinent  and  material."  No  such  assurance  was  given  in  this 
instance. 

If,  on  the  other  hand,  these  admissions  were  made  after  the 
deed  was  executed,  they  would  have  been  evidence  per  se,  as 
tending  to  show  the  alleged  fraud  or  mistake.    If  the  defend* 
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ant  admitted  after  the  deed  had  been  executed  that  the  lands 
were  to  be  in  one  body,  without  any  qualifying  or  explanatory 
remarks  showing  that  the  plaintiff  had  waived  his  right  to  have 
them  entire,  it  might  well  be  a  circumstance,  however  slight,  in 
connection  with  other  facts,  tending  at  least  to  show  that  there 
had  been  a  mistake,  if  not  a  fraud,  in  the  transaction.  Evi- 
dence relative  to  the  issue  is  admissible,  though  it  be  insufficient, 
unless  followed  and  supported  by  other  evidence:  WhiUington 
V.  The  Farmers'  Bank  of  Somerset  and  Worcester,  6  Har.  &  J. 
489. 

But  as  this  case  is  reversed  and  remanded  on  procedendo,  it 
becomes  a  matter  of  small  importance  when  we  determine  from 
the  record  these  admissions  of  the  defendant  were  made, 
whether  before  or  after  the  deed.  The  suggestions  which  we 
have  thrown  out  will  be  sufficient  to  guide  the  parties  upon  this 
point  on  a  future  trial.  Inasmuch,  however,  as  the  exception 
does  not  disclose  with  sufficient  distinctness  when  these  conver- 
sations between  the  witness  and  defendant  took  place,  we  regard 
them  as  inadmissible.  Thereupon  the  ruling  upon  the  third 
exception  is  reversed. 

The  evidence  set  out  in  the  fourth  exception,  so  far  as  it  went 
to  establish  the  value  of  the  Missouri  land,  by  the  defendant's 
own  statements  and  admissions,  was  a  proper  item  of  evidence. 
They  related,  in  part,  to  the  very  period  when  the  breach  of  the 
covenant  is  alleged  to  have  taken  place.  It  is  also  clear  that 
the  declarations  of  Kinkle,  detailed  by  the  same  witnesses,  were 
not  legal  evidence.  The  declarations  of  an  agent  are  not  ad- 
missible to  bind  his  principal,  under  any  circumstances,  until 
the  agency  is  first  clearly  established,  which  has  not  been  done 
in  this  instance.  Inasmuch,  however,  as  part  of  the  evidence 
embraced  in  this  exception  was  admissible,  as  we  have  shown, 
it  was  irregular  for  the  defendant's  counsel  to  ask  for  the  rejec- 
tion of  the  whole,  and  the  court  was  therefore  right  in  not 
sustaining  this  application.  For  these  reasons,  we  affirm  the 
court  below  upon  the  fourth  exception. 

The  principles  by  which  we  are  to  determine  the  correctness 
of  the  circuit  court's  decision  as  presented  by  the  fifth  exception 
have  been  settled  by  this  court  upon  the  former  trial.  It  is  true, 
there  appears  to  be  some  apparent  conflict  in  the  opinion  of  the 
court  of  appeals  upon  this  point.  The  prayer  of  the  defendant, 
which  had  been  rejected  by  the  county  court  on  the  former  trial, 
presents  substantially  the  same  legal  propositions  as  those  which 
are  contained  in  the  two  prayers  of  the  defendant  now  before 
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us  under  the  fifth  exception.  These  propositions  were:  "  That 
the  acceptance  by  Haney  of  the  deed  from  Marshall,  for  the 
three  hundred  and  twenty  acres  of  Missouri  lands,  mentioned 
in  the  articles  of  agreement  on  which  suit  is  brought,  was  jyrima 
facie  a  full  performance  of  Marshall's  covenant  to  convey, 
which  by  such  acceptance  became  discharged,  and  the  execution 
by  Haney  of  a  deed  for  the  same  lands  to  Chaney  is  an  admis- 
sion of  his  acceptance  of  the  deed  from  Marshall,  and  the 
plaintiff  is  not  entitled  to  recover:"  Marshall  v.  Haney,  9  Gill, 
253.  Upon  a  proper  state  of  pleadings  (which  did  not  then  but 
which  now  exists),  the  coun  said  that  the  foregoing  prayer  ought 
not  to  have  been  rejected.  This  we  regard  as  the  decision  of 
the  court  by  which  we  are  to  be  bound.  It  is  true,  the  judge 
who  delivered  the  opinion  adds  these  qualifying  remarks,  that 
"  in  the  absence  of  evidence  of  mistake,  misrepresentation,  or 
fraud,  if  Haney  accepted  this  conveyance  from  Marshall  in  dis- 
charge of  this  stipulation  in  the  agreement,  it  did  discharge  him." 
Thus  a  material  qualification,  which  is  not  presented  by  the 
former  or  present  prayers,  is  added.  We  are  asked  by  the  ap- 
pellant's counsel  to  adopt  the  legal  propositions  as  contained  in 
the  original  prayer  as  they  stand ;  while  the  counsel  for  the  ap- 
pellee insists  that  they  can  only  be  adopted  with  the  qualifica- 
tion annexed,  and  that  as  a  consequence  the  prayers  now  before 
ns,  which  omit  this  qualification,  are  wrong.  Upon  the  deter- 
mination of  this  alternative  depends  the  reversal  or  affirmance 
of  this  exception. 

The  abstract  proposition  is  undoubtedly  true,  that  if  the  ac- 
ceptance of  this  deed  by  Haney  was  the  result  of  mistake,  mis- 
representation, or  fraud,  he  would  not  be  comproraitted  by  it. 
But  it  is  equally  true  that  unless  there  is  evidence  to  support 
this  legal  proposition,  it  can  not  be  incorporated  into  the  case. 
It  is  the  duty  of  courts  of  justice  not  to  moot  questions,  but  to 
decide  those  which  are  really  presented.  Therefore  any  instruc- 
tion which  may  be  asked  for  by  counsel,  however  correct  in  the 
abstract,  should  be  rejected  by  the  court,  if  unsupported  by  evi- 
dence properly  in  the  cause.  As  this  case  is  now  presented  by 
the  record,  we  can  discover  no  legal  evidence  to  warrant  the 
submission  to  the  jury  of  the  question  whether  or  not  the  plaint- 
iff had  mistaken  the  purposes  of  the  deed,  or  had  been  circum- 
vented by  the  defendant.  We  then  understand  the  former  de- 
cision to  be  in  substance  this,  namely,  that  the  law  of  the  former 
case,  as  made  by  the  evidence,  was  embraced  in  the  prayer  sub- 
laitted  by  the  defendant's  coimsel;  and  that  the  qualificatioQ 
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raapecting  hasad,  mistake,  etc.,  would  be  the  low,  if  such  a  case 
were  made  hj  the  introductioii  of  new  testimony  upon  a  subse- 
qncDt  triaL  We  do  not  discoTer  that  the  case  has  been  materially 
TBned,  and  in  the  absence  of  evidence  of  mistake,  misrepresen- 
tation, or  fraad  in  the  present  record,  we  think  the  two  prayers 
of  the  defendant  embzaoed  in  the  fifth  exception  ought  to  hare 
been  granted. 

•  The  first  prayer  of  the  plaintiff  presented  by  the  sixth  excep- 
tion pots  a  case  of  fraod  on  the  part  of  the  appellant,  and  mis- 
take in  the  appellee,  in  accepting  the  deed.  The  only  item  of 
testimony  in  the  whole  record  which  would  tend  to  prove  such 
an  allegation  was  the  testimony  of  Mr.  Spencer,  already  com- 
mented upon  under  the  third  exception,  conceding  that  testi- 
mony to  be  free  from  the  objections  therein  pointed  out,  and 
admissible.  This  testimony,  however,  will  be  found  wholly  un- 
supported by  any  other  facts  adduced  in  the  progress  of  the 
trial  from  which  a  rational  inference  could  be  drawn  of  the 
fraud  or  mistake  intended  to  be  established.  Standing  alone, 
the  admissions  of  the  defendant,  as  proved  by  this  witness,  of 
themselves,  establish  nothing  against  him.  We  think,  therefore, 
this  prayer  ought  not  to  have  been  granted. 

The  prominent  vice  in  the  plaintiff's  second  prayer  consists 
in  its  seeking  to  make  Chaney  virtually  the  arbiter  between  the 
plaintiff  and  defendant,  and  to  clothe  him  with  power  to  say 
whether  the  land  conveyed  by  the  latter  to  the  former  was  the 
identical  land  embraced  in  their  covenant  or  not.  The  deed 
from  Eaney  to  Chaney  was  a  circumstance  wholly  immaterial 
and  irrelevant  to  the  present  controversy,  except  so  far  as  it 
afforded  evidence  of  the  acceptance  by  Eaney  of  the  deed  from 
Marshall.  It  was  therefore  unimportant  whether  Chaney 
accepted  the  appellee's  deed  or  not,  and  it  was  equally  imma- 
terial for  what  reason  he  refused  to  accept  it.  Because  Chaney 
was  unwilling  to  take  land  from  Haney  in  detached  pieces,  it  by 
no  means  follows  that  Haney  would  object  to  take  separate 
tracts  from  Marshall.  Indeed,  neither  the  transactions  nor  the 
reasons  for  them  between  Chaney  and  Haney  have  anything  to 
do  with  the  case  now  before  us.  The  attempt  by  the  plaintiff 
to  sell  and  convey  the  land  to  Chaney  wbb  an  act  of  ownership 
over  it,  and  as  such,  was  evidence  that  he  had  accepted  the  deed 
Crom  Marshall  for  the  identical  lands. 

There  are  several  legal  propositions  embraced  in  these  two 
prayers  which  are  erroneous,  and  if  one  or  more  of  several 
propositions  contained  in  the  same  prayer  be  incorrect,  though 
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all  that  remam  be  right,  the  court  conid  not  properly  grant  Bach 
a  prayer  in  its  entirety. 

We  have  intended  to  and  hope  we  have  settled  all  the  mate- 
rial qaestions  in  the  present  controyersy,  by  which  the  court  be- 
low may  dispose  of  the  case  finally  upon  its  next  trial,  unless  it 
is  materially  varied  by  the  introduction  of  new  eyidenoe. 

We  overrule  the  judgment  of  the  circuit  court  upon  the  sec- 
ond, third,  fifth,  and  sixth  exceptions,  and  affirm  it  upon  the  first 
and  fourth. 

EccLssTON,  J. ,  concurred  in  the  reversal  of  the  judgment  below, 
but  differed  from  the  majority  of  the  coiurt  in  some  of  the  views 
expressed  in  their  opinion. 

Judgment  reversed  BJid  procedendo  awarded. 

Patskt  Akbiouity,  Pakol  Evibsncb-  llfjibMiBitBLK  yo  EZFI«iI*s  *  M 
Newcomer  v.  KUne^  37  Am.  Dte;  74,  tfnd  (9etiy^'cite5,in4iOte*77. 

Latent  Ambiouitt— PABOi/ .  £vu>ehcs  is  Adhissiblb  to  ExPLAnr  \hm 
meaniog  of  terms  in  a  deed,  but  not  to  contradict  those  terms  when  their 
tignification  is  obvious  without  evidence:  MeCorry  v.  Km^M  HeirB^  89  Am. 
Bee  165. 

Measubb  of  DAacAOES  FOB  Breach  of  Covenant  to  Convbt:  See  Rohr 
▼.  KimUj  30  Am.  Dec.  53,  and  cases  cited  in  note  56. 

Keleva^ct  of  Evidence:  See  B.  ds  S,  R.  R,  Co.  v.  ^oodnf^,  ante,  p.  72. 

LiABiLiTT  OF  Principal  for  Agent's  Acts:  See  Keener  v.  Harrod,  56 
Am.  Dec.  706,  and  note  citing  prior  cases  in  this  series. 

Instruction  Based  on  Different  State  of  Facts  from  that  proved 
should  be  refused:  Henderson  v.  Western  M,  A  F,  Ins,  Co,,  43  Am.  Deo.  176; 
B.  (L'S,  /?.  R.  Co.  V.  Woodruff,  ante,  p.  72. 

The  principal  case  was  approved  and  followed  in  Clageit  v.  EouUrdoff, 
42  Md.  628,  to  the  effect  that  where  a  party  fails  to  perform  his  contract  to 
convey  land,  the  true  measure  of  damages  is  the  value  of  the  land  at  the  time 
of  the  breach  of  the  covenant.  In  Duval  v.  Duval,  21  Id.  155,  to  the  point 
that  where  evidence  is  offered  for  a  particular  purpose  for  which  it  is  inad- 
missible, it  should  be  rejected.  In  Rosensloch  v.  Tormef/,  32  Id.  182,  and  in 
National  Mechaniea*  Bank  qf  Ballimore  v.  National  Bank  qf  BaUimore,  36  Id. 
21,  to  the  effect  that  the  declarations  of  an  agent  are  not  admissible  to  bind 
the  principal  nnder  any  circumstanoes  until  the  agency  is  first  clearly  estab- 
lished. 
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[6  Habtlaxd,  102.J 
Eelbasivo  LffDOBSEB — Salb  OF  MORTGAGED  pROPSRTT. — ^A.  and  B.  in- 
dorsed three  promissory  notes,  payable  at  different  dates,  upon  condition 
that  the  maker  should  execute  a  mortgage  to  the  payee,  conditioned  that 
the  mortgaged  property  should  be  sold  if  said  notes  were  not  paid  at 
maturity.     The  first  note  fell  due,  was  protested,  etc,  but  was  replaced 
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by  a  new  note,  with  the  consent  of  all  concerned.  After  the  origioal 
but  before  the  new  or  any  of  the  other  notes  fell  dne,  the  mortgaged 
property  was  sold,  with  the  consent  of  the  mortgagor  and  maker  of  the 
notes,  but  not  of  the  indorsers,  and  the  proceeds  of  the  sale  applied  to 
the  payment  of  the  two  notes  first  falling  due,  without  protesting  theia. 
and  suit  was  brought  against  the  indorser  upon  the  third  note:  Hdd^ 
that  the  right  to  sell,  which  arose  when  the  first  note  was  not  paid,  ceased 
with  the  substitution  of  the  new  note,  and  that  a  sale  before  the  maturity 
of  said  new  note  violated  the  contract  between  the  parties,  and  discharged 
the  iudorser. 
AvT  Dbalikgs  by  Creditor  with  Principal  Debtor  which  amounts  to 
a  variation  from  the  contract  by  which  the  surety  is  to  be  bound,  and 
which  by  possibility  might  vary  or  enlarge  the  latter's  liability  without 
his  consent,  operates  as  a  discharge  of  such  surety. 

/ .«.  .  Assumpsit  upon  a  promissory  note  for  nine  hundred  dollars, 
.-*:  /  \  Btt^dBi)y  "VV.  B.^Pyfer  in  favor  of  one  Bobert  Close,  and  indorsed 
*  bj  Oi)^^  a!Qd  defend^^nt;  Jo  plaintiff.  This  suit  is  brought  by 
plaintiff  as  holder  ligamst  d^endan^  .as  such  indorser.  Plea, 
non  assumpsit.  It  is  admitted  that  the  note  was  duly  made,  in- 
dorsed, protested,  and  due  notice  given  to  the  indorser.  De- 
fendant then  introduced  in  evidence  a  mortgage  of  certain  hotel 
furniture  executed  by  Pyfer,  the  maker  of  the  note  to  Mayhew. 
This  mortgage  is  dated  upon  the  same  day  as  the  note,  and  was 
made  to  secure  the  payment  of  three  promissory  notes,  one  pay- 
able to  Boyd,  and  the  other  two  to  Close,  and  indorsed  by  them 
to  plaintiff.  One  of  said  notes,  the  one  upon  which  this  suit 
was  brought,  was  for  nine  hundred  dollars,  payable  in  one  year; 
another  was  for  five  hundred  and  ninety-four  dollars  and  sixty- 
one  cente,  at  six  months;  and  the  last  was  for  five  hundred  and 
ninety-four  dollars  and  sixty-two  cente,  at  four  months.  The 
mortgage  was  conditioned  that  if  tlie  sum  for  which  the  mort- 
gage was  made  was  paid  ''  according  to  the  tenor  and  effect  of 
said  notes,"  the  mortgage  to  be  void;  if  not,  Mayhew,  the  mort- 
gagee, might  sell  the  mortgaged  property,  and  apply  the  pro- 
ceeds to  the  payment  of  said  notes,  and  pay  the  balance  to  the 
mortgagor.  When  the  note  at  four  months  became  due,  it  waa 
duly  protested,  but  a  short  time  afterwards  another  note  for 
six  hundred  and  fourteen  dollars  and  thirty-nine  cente  waa 
given,  payable  in  forty  days,  drawn  by  Pyfer,  and  indorsed  by 
Boyd  and  Close,  by  way  of  renewal  of  said  dishonored  note. 
It  was  also  proved  that  after  the  maturity  of  the  four  months' 
note,  but  before  the  maturity  of  the  new  note,  or  of  either  of 
the  others,  the  mortgaged  property  was  sold,  with  the  consent 
of  the  mortgagor  and  upon  the  authority  of  the  mortgagee,  and 
the  proceeds  of  the  sale  paid  over  to  Mayhew,  who  applied  theiA 
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to  the  paymeut  of  the  notes  as  they  fell  due.  The  money  thus 
obtained  was  more  than  sufficient  to  pay  the  first  two  notes,  and 
they  were  so  paid  without  being  presented  to  Pyf er  for  payment, 
nor  were  they  protested,  nor  was  notice  given  to  the  indorsers. 
It  was  also  established  that  at  about  this  time  Fyf er  was  worth 
considerable  money. 

Einldey,  for  the  appellant. 

PiUs,  for  the  appellee. 

By  Court,  Mason,  J.     The  record  in  this  case  shows  that  the 
indorsement  by  the  defendant  of  Fyfer's  notes  to  the  plaintiff  was 
based  upon  the  security  afforded  by  the  mortgage,  and  therefore 
the  mortgage  may  be  regarded  as  the  consideration  of  the  agree* 
ment  into  which  the  surety  entered  when  he  consented  to  in« 
dorse  the  notes.    The  terms  of  the  mortgage,  therefore,  must  be 
strictly  complied  with  by  the  plaintiff  in  order  to  bind  the  de- 
fendant as  indorser.     One  of  those  terms  is,  there  shall  be  no 
sale  of  the  mortgaged  property  until  default  of  the  principal 
debtor  to  pay  the  notes  upon  their  maturity.     We  think  this 
part  of  the  contract  between  the  several  parties  thereto  has  been 
departed  from  in  the  sale  which  has  taken  place  under  the  cir« 
cumstances  detailed  in  the  evidence.     This  sale  took  place  be- 
fore  the  maturity  and  dishonor  of  the  notes  in  question,  and 
without  the  assent,  and  for  all  we  know  without  the  knowl- 
edge, of  the  indorsers.    It  is  true,  the  first  of  the  original  notes 
had  fallen  due  and  was  dishonored,  but  it  is  equally  true,  by 
the  assent  of  aU  parties  another  note  was  substituted  in  the 
place  of  it,  which  thereby  took  from  the  plaintiff  his  right  to  sell 
under  the  mortgage  for  the  non-payment  of  that  note:  the  effect 
of  the  substitution  of  the  one  note  for  the  other  was  to  place 
the  new  note  in  the  same  relation  to  the  mortgage  that  the  first 
one  had  borne.    Before  these  notes  became  due,  as  we  have 
already  shown,  the  sale  took  place. 

'  But  it  may  be  said  that  although  this  might  have  been  a  de- 
parture from  the  strict  letter  of  the  contract  between  the  par- 
ties, yet  it  can  not  be  shown  that  the  indorsers  were  prejudiced 
thereby,  or  their  liability  enlarged.  Whether  this  was  or  was 
not  the  result  of  the  premature  sale  does  not  vary  the  question. 
Any  dealings  with  the  principal  debtor  by  the  creditor  which 
amounts  to  a  dejiarture  from  the  contract  by  which  a  surety  is 
to  be  bound,  and  which  by  possibility  might  materially  vary  or 
enlarge  the  latter^s  liabilities  without  his  assent,  operates  as  a 
discharge  of  the  surety.   In  this  case  it  is  not  improbable,  much 
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less  impossible,  that  if  the  plaintiff  had  duly  protested  the  first 
two  notes  as  they  fell  due  and  were  dishonored,  the  indorsers, 
or  one  of  them,  might  have  paid  them  off,  and  by  immediately 
suing  the  debtor  thereon  might  have  secured  the  debt  and 
thereby  reserved  the  whole  of  the  mortgaged  property  in  the 
hands  of  the  plaintiff  for  the  purpose  of  meeting  the  third  and 
last  note  upon  its  maturity.  The  sale  of  the  mortgaged  goods 
under  the  circumstances  under  which  it  took  place  deprived  the 
indorser  of  the  opportunity  of  pursuing  the  course  we  have 
pointed  out,  and  of  the  chances  at  least  of  relieving  himself 
from  liability  altogether. 

Believing  that  the  sale  of  the  property  under  the  circumstances 
was  a  violation  of  the  terms  of  the  contract  with  the  indorsers 
by  which  their  rights  might  have  been  prejudiced,  they  arc 
thereby  discharged. 

Judgment  affirmed. 

Creditor  '*  must  Do  Nothinq  Which  can  Impair  Rights  ajstd  Remibibs 
OF  Surety.  Therefore,  if  any  collateral  aecurity  which  the  creditor  held  be 
released,  or  a  judgment  lien  given  np,  or  a  levy  withdrawn,  the  surety  is 
discharged:"  Daniel  on  Neg.  Inst.,  sec.  1311,  citing  the  principal  case,  to- 
gether with  CommonwecUlh  y.  Haas^  16  Serg.  &  R.  252;  Farmers'  Bank  v. 
HeynM,  13  Ohio,  84;  Ferguson  v.  Turner,  7  Mo.  497;  Sneed  v.  White,  3  J.  J. 
Marsh.  525;  Mayhew  v.  Crtcketi,  2  Swans.  193;  Winston  v.  Yeargin,  50  Ala. 
840;  Woodward  v.  Walton,  7  Heisk.  50;  Clopton  v.  S/mUt,  52  Miss.  251;  Com 
V.  HawJAns,  53  Id.  702;  5  Rob.  Pr.,  new  ed.,  766;  1  Parsons  on  Notes  &  Bills, 
242;  Byles  on  Bills  (*241 ),  386.  See  sX^oScarhorough  v.  Harris,  1  Am.  Dec.  609; 
Sharpe  v.  Bingley,  12  Id.  643;  Stewart  v.  Eden,  2  Id.  222;  Newcomb  v.  Bay- 
nor,  34  Id.  219;  Commercial  Bank  v.  Cunningham,  35  Id.  322;  Manu/aetw- 
er^  dB  M,  Bank  v.  Bank  qf  Perm.,  42  Id.  240;  but  see  Mathews  v.  Fogg,  44 
Id.  257. 


Smith  v.  Bryan, 

£5  Mabtlasb,  141.] 

Delivert — Statute  of  Frauds — Growino  Trees.— Where  one  person  by 
a  written  contract  sold  to  another  trees  growing  upon  the  former's  land, 
and  the  latter,  after  remoWng  certain  of  the  trees,  resold  the  remainder 
to  the  owner  of  the  land  by  a  parol  contract,  the  sale,  under  the  seven- 
teenth section  of  the  statute  of  frauds,  is  a  contract  for  the  sale  of  goods, 
and  the  purchaser  under  said  parol  contiuct  being  in  possession  of  the 
land  upon  which  the  trees  were  growing,  the  sale  eo  inetanti,  by  force  of 
law,  gave  possession  of  the  trees  to  the  defendant,  and  the  delivery  was 
perfect. 

W^HSRB  Timber,  or  Produce  of  Land,  or  Other  Thing  Annexed  to 
Freehold,  is  sold  specifically,  whether  it  is  to  be  taken  by  the  vendea 
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under  a  special  Hcense  to  enter  for  that  purpose,  or  whether  it  U  to  be 
severed  from  the  soil  by  the  vendor,  in  the  contemplation  of  the  parties 
it  is  still  evidently  and  substantially  a  sale  of  goods  only. 

Assumpsit  by  plaintiff  against  defendant,  for  the  value  of  cer- 
tain trees  standing  upon  defendant's  land.     The  declaration 
contains  two  counts:  the  first,  a  special  count  upon  a  parol 
contract  by  Tvhich  plaintiff  sold  to  defendant  some  five  hun- 
dred and  one  pine  trees,  standing  upon  the  land  of  defendant, 
said  trees  measuring  five  feet  and  upwards  in  circumference,  at 
three  dollars  each,  being  some  of  the  trees  which  defendant  had 
previously  sold  to  plaintiff;   the  second  was  a  general  count 
for  the  value  of  the  trees.     Plea,  non  assumpsit.    It  was  shown 
that  on  July  15,  1849,  the  defendant,  by  a  contract  in  writing, 
in  consideration  of  one  thousand  two  hundred  dollars,  sold  to 
plaintiff  certain  oak  and  pine  ti*ees,  with  the  privilege  of  at  any 
time  before  July  15,  1852,  entering  to  cut  or  carry  away  any  of 
the  timber.     Under  this  contract  plaintiff  entered  and  carried 
away  all  the  oak  and  part  of  the  pine.     He  afterwards  resold  to 
defendant  all  the  trees  left  standing,  by  a  parol  contract,  as 
will  be  seen  from  the  opinion.    Upon  these  facts  the  defendant 
asked  that  the  jury  be  instructed — 1.  That  if  there  was  no 
memorandum  in  writing  of  said  sale,  nor  any  delivery  of  the 
trees,  nor  any  part  payment  or  earnest  to  bind  the  bargain, 
then  the  plaintiff  can  not  recover;   2.  That  there  was  no  evi- 
dence to  show  a  delivery  of  the  trees,  either  actual  or  con- 
structive;  3.  If  plaintiff  had  heretofore  purchased  the  trees, 
and  exercised  acts  of  ownership  over  them,  then  the  possession 
thereof  was  in  him.     The  plaintiff  asked  for  three  instructions, 
the  first  of  which  was:  "  If  the  plaintiff  offered  to  sell  and  the 
defendant  agreed  to  buy  said  trees,  and  they  were  at  the  time 
standing  on  the  land  of  defendant,  the  delivery  was  complete 
the  instant  the  offer  to  sell  was  accompanied  by  the  agi'eement 
to  purchase,  and  the  plaintiff  is  entitled  to  recover."    The  next 
two  were  similar  to  the  above.     The  court  granted  defendant's 
instructions  and  refused  plaintiff's,  and  from  a  judgment  against 
him  plaintiff  appealed. 

Carmichael  and  Brown,  for  the  appellant. 

Cook^  Hopper,  jun.,  and  Eobinson,  for  the  appellee. 

By  Court,  Le  Oraio),  C.  J.  This  is  an  action  of  assumpsit, 
instituted  by  the  appellant  to  recover  from  the  appellee  the 
value  of  certain  trees  standing  on  the  land  of  the  latter.  It 
appears  from  the  evidence  in  the  record  that  in  the  year  1849 
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the  appellee,  hj  a  written  contzact  of  sale,  sold  to  the  appellant 
eertain  trees  standing  on  the  land  of  the  former,  and  that  in 
pursuance  of  this  contzact  the  appellant  cut  down  and  remoTed 
a  portion  of  the  trees  so  purchased.  It  also  appears  that  in  the 
year  1850,  in  the  presence  of  the  appellee,  the  appellant  said  to 
the  witness  Lazrimore,  "  I  hare  sold  to  Mr.  Bryan  all  the  bal- 
ance of  the  trees  standing  in  the  wood  which  will  girt  five  feet 
and  upwards  for  three  dollars  per  tree,  to  which  the  defendant 
replied,  '  Yes;'  that  is  the  bargain."  It  is  on  this  oral  contract 
the  action  is  brought,  the  declaration  containing  two  counts^ 
one  specially  on  the  contract,  and  the  other  for  the  value  of 
the  trees. 

It  does  not  appear  the  appellee  ever  cut  down  any  of  the 
trees  or  exercised  any  control  OTer  their  disposition.  It  does 
appear,  howerer,  from  the  testimony  of  the  witness  Tilghman, 
that  in  the  year  ISol  he,  in  company  with  another  person, 
called  upon  the  appellee  "and  informed  him  that  they  were 
going  into  his  wood,  at  the  instance  of  the  plaintiff,  to  measure 
the  trees,  and  asked  the  defendant  to  go  along  with  them,  which 
he  (defendant)  refused,  saying  he  would  have  nothing  to  do 
with  it." 

On  this  state  of  facts,  the  plaintiff  and  defendant  each  offered 
three  prayers  to  the  court;  those  of  the  defendants  were  granted, 
and  those  on  behalf  of  the  plaintiff  were  rejected.  This  dispo- 
sition by  the  court  below  of  the  several  propositions  we  think 
was  erroneous.  The  prayers  of  the  defendant  were  all  based 
on  the  idea  that  the  contract  proved  was  within  the  statute  of 
frauds,  and  as  it  was  not  evidenced  by  anything  in  writing,  or 
the  trees  delivered  to  or  accepted  by  the  defendant,  that  there 
could  be  no  recovery.  Those  of  the  plaintiff  present  the  theory 
that,  inasmuch  as  the  defendant  was  owner  and  in  possession 
of  the  land  on  which  the  trees  were  growing,  the  sale  eo  insUmii, 
by  force  of  law,  gave  possession  of  the  trees  to  the  defendant. 
We  think  the  propositions  of  the  plaintiff  ought  to  have  been 
grafted,  and  those  of  the  defendant  rejected. 

The  contract  proved  was  one  within  the  seventeenth  section 
of  the  statute  of  fraud f  Che  authorities  establishing  this 
proposition  are  numerous,  -dth  in  England  and  this  country. 
It  would  be  both  a  useless  and  tedious  work  to  examine  them 
in  detail;  the  more  particularly  so  as  that  labor  has  been  most 
completely  performed  by  Mr.  Greenleaf,  in  his  work  on  evi- 
dence, vol.  1,  sec.  271.  The  principle  to  be  gathered  from  a 
majority  of  the  cases  seems  to  bo  this:  ''That  where  timber  or 
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other  produce  of  the  land,  or  any  other  thing  annexed  to  the 
freehold,  is  epecifically  sold,  whether  it  is  to  be  severed  from 
the  soil  bj  the  vendor  or  to  be  taken  by  the  vendee,  under  a 
special  license  to  enter  for  that  purpose,  it  is  still,  in  the  con- 
templation of  the  parties,  evidently  and  substantially  a  sale  of 
goods  only." 

According  to  this  view,  the  contract  by  which  originaUy  the 
defendant  in  this  action  sold  to  the  plaintiff  the  trees,  was  one 
for  the  sale  of  goods;  and  as  this  was  the  character  of  the 
thing  purchased  by  the  plaintiff,  that  character  was  retained  up 
to  the  time  when  the  plaintiff  resold  to  the  defendant. 

We  do  not  see  how  it  is  possible  to  effectuate  a  deliveiy  more 
perfect  than  the  one  in  this  case.  The  defendant  owned  and 
had  possession  of  the  land  on  which  the  trees  were.  It  was 
not  physically  possible  for  the  plaintiff  to  give  him  a  more  per- 
fect possession,  unless  he  had  severed  the  trees  from  the  soil, 
which,  by  the  terms  of  the  contract,  he  was  not  bound  to  do, 
and  which  in  all  probability  would  have  defeated  the  motive  of 
the  defendant  in  making  the  repurchase,  it  being  most  likely 
that  he  was  induced  to  engage  in  the  transaction  by  a  desire  to 
have  the  trees  remain  standing  on  his  land. 

Judgment  reversed  and  procedendo  awarded. 


Contract  vob  Sals  of  Standing  Tdibxb,  to  be  cut  and  aevored  iram  th« 
freehold  by  the  vendee,  does  not  convey  to  him  any  interest  in  the  land 
within  the  meaning  of  the  statute  of  frauds,  but  is  to  be  construed  merely 
as  passing  an  interest  in  the  trees  when  they  are  so  severed.  A  mortgage  of 
such  standing  timber,  made  by  the  purchaser  thereof,  is  a  mortgage  of  per- 
sonal property,  to  take  effect  when  it  is  severed  from  the  freehold:  Claflin  v. 
Carpenter,  38  Am.  Dec.  381,  and  note.  But  in  Putney  v.  Day,  25  Id.  470,  it 
was  held  that  a  contract  for  the  sale  of  trees  growing  upon  Umd  should  have 
been  in  writing,  it  being  within  the  statute  of  frauds.  The  principal  esse  is 
cited  in  Marshall  v.  Fergunon,  23  Cal.  69,  to  the  point  that  sales  of  growing 
crops  do  not  come  within  the  provisions  of  the  statute  of  frauds  relating  to 
sales  of  an  interest  in  real  estate,  and  that  such  sales,  though  not  in  writing, 
are  valid. 


RiNOGOLD    V.   BaRLET. 

[6  Mabtlamd,  186.J 

CnixxN  OF  Onb  Statb  dobs  not  Fobfeit  his  Resiokncx  or  Rights  am 
Such  CimEN  by  leaving  his  place  of  abode  and  breaking  up  his  estab- 
lishment with  the  avowed  purpose  of  becoming  a  resident  of  another 
state,  if  before  he  reaches  his  intended  destination  he  changes  his  mind 
aad  returoa 
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Kew  Domicile  is  not  Agquired  by  Mere  Intention  to  so  Acquire  It, 
withoat  the  fact  of  an  actual  removal,  nor  is  it  acquired  by  the  removal 
without  the  intention. 

If  New  Place  or  Residence  Becomes  Fixed  Present  Domicile  of  a  per- 
son, it  is  sufficient  to  fix  a  residence,  although  there  may  be  a  floating^ 
intention  to  return  to  his  former  place  of  abode  at  some  future  period. 

Resident  of  Maryland  Who  Removed  to  MiasocRi  and  commenced 
pursuing  the  usual  vocations  of  life,  thereby  adopts  said  latter  state 
as  a  place  of  fixed  present  domicile,  and  he  becomes  a  resident  thereof, 
although  he  may  have  a  floating  intention  to  return  to  Maryland  at  some 
future  period. 

Defendant  can  not  Appeal  from  Judgment  in  his  Favor  because  in- 
structions asked  by  him  were  not  given,  as  he  was  not  aggrieved  by  the 
result  of  the  trial  below. 

Cbo88-appe4LS  from  the  £ent  county  circuit  court.  Rebecca 
Binggold  and  her  two  children  filed  their  petition  for  freedom 
June  14y  1851.  At  the  hearing,  petitioners  took  three  excep- 
tions, the  first  and  third  of  which  were  not  noticed  by  this 
court.  The  second  exception  was  taken  to  the  action  of  the 
court  in  refusing  to  give  the  instruction  recited  in  the  opinion 
herein.  The  instruction  given  in  its  stead  was  that  if  the  jury 
believed  that  Money  did  positively  determine  to  make  Missouri 
his  place  of  residence  at  any  time  after,  bis  arrival,  if  but  for 
one  moment,  he  thereby  became  a  citizen  of  that  state,  although 
afterwards  he  might  determine  to  return  to  Maryland.  The  re- 
maining facts  appear  from  the  opinion. 

Vickers,  for  the  petitioners. 

WickeSy  for  the  defendant. 

By  Court,  Mason,  J.  The  appellants  filed  their  petition  in 
Kent  county  circuit  court,  in  which  they  claim  their  freedom 
under  the  act  of  assembly  of  the  year  1831,  c.  323,  sec.  4.  By 
that  act  it  is  provided  that  it  shall  not  be  lawful  to  import  or 
bring  into  this  state  any  negro  slave  for  sale  or  to  reside;  and 
any  person  so  offending  shall  forfeit  for  such  offense  the  negro 
brought  into  the  state  contrary  to  this  act;  and  such  negro  shaU 
be  entitled  to  freedom,  etc. 

The  testimony  presents  substantially  this  case:  In  the  year 
1832  Money,  under  whom  the  appellee  claims  the  negroes, 
having  sold  all  his  property  in  Maryland,  left  for  the  state  of 
Missouri,  carrying  with  him  the  petitioner  and  other  of  bis 
Elaves,  together  with  his  own  family.  Such  of  his  slaves  as 
were  unwilling  to  remove  vnth  him  to  Missouri  bad  been  pre- 
viously sold  to  the  south.    He  had  repeatedly  declared  his  in* 
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teution  of  settlmg  in  Missouri  and  of  purchasing  public  landa 
in  that  state.  That  said  Money,  immediately  on  his  arrival  in 
Missouri,  rented  land  and  commenced  farming;  that  he  continued 
to  farm  till  November,  1833,  when,  falling  into  bad  health  and 
changing  his  purposes,  he  sold  out  his  property  of  every  kind, 
except  his  slaves,  and  returned  to  Maryland,  bringing  with  him 
the  petitioner,  Rebecca.  On  the  nineteenth  of  Maioh,  183^, 
Money  returned  a  list  of  the  slayes  so  brought  back  with  him  to 
the  clerk  of  Kent  county  court,  accompanied  with  the  declara- 
tion, verified  by  oath,  of  his  intention  to  become  a  citizen  of 
this  state. 

Out  of  this  state  of  facts,  seyeral  questions  arose  in  the  trial 
below.  We  will  proceed  to  consider,  first,  the  questions  pre- 
sented by  the  second  exception.  The  testimony  having  bccu 
closed,  the  petitioners  prayed  the  court  to  instruct  the  juiy 
''  that  if  they  believed  Money  left  the  state  of  Maryland  with  Lis 
family  and  servants  and  removed  to  the  state  of  Missouri  with 
an  intention  of  remaining  there  for  an  indefinite  time,  and  as  a 
place  of  fixed  present  domicile,  and  while  there  engaged  in 
agriculture,  it  became  his  place  of  domicile,  notwithstanding  ho 
might  have  entertained  a  floating  intention  of  returning  to 
Maryland  at  some  future  period."  This  prayer  was  rejected, 
whether  properly  or  not  we  are  now  required  to  decide. 

It  is  settled  by  many  well-adjudged  cases,  especially  by  the 
case  of  Cross  v.  Black,  9  Gill  &  J.  198,  that  a  citizen  of  one 
state  may  break  up  his  establishment,  and  with  the  avowed  pur- 
pose of  becoming  a  resident  of  another,  may  actually  leave  his 
place  of  former  abode,  yet  if  before  he  reaches  the  point  of  hia 
intended  destination  changes  his  purpose  and  returns,  he  does 
not  thereby  forfeit  his  residence  or  his  rights  as  a  citizen  at  the 
place  of  his  first  abode.  The  mere  intention  to  acquire  a  new 
domicile,  without  the  fact  of  an  actual  removal,  avails  nothing, 
neither  does  the  fact  of  a  removal  without  the  intention :  Somer^ 
viUe  V.  Somerville,  5  Ves.  750,  787;  Harvard  College  v.  Gore,  6 
Pick.  370.  When  once  removed  to  his  new  domicile,  however, 
the  party's  purpose  to  remain  need  not  be  fixed  and  unalterable. 
If  it  becomes  a  place  of  fixed  present  domicile,  it  will  be  suffi- 
cient to  fix  a  residence,  and  although  there  may  be  a  floating 
intention  to  return  to  his  former  place  of  abode  at  some  future 
period,  still  these  circumstances  will  not  defeat  the  newly 
acquired  residence  or  the  rights  and  obligations  which  attach 
to  it. 

The  question  now  before  us  is.  Was  there  evidence  tending 
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to  satisfy  the  jury  that  Money  did  acquire  such  a  residence  or 
domicile  in  Missouri  as  to  forfeit  his  former  residence  in  Mary- 
land? In  pursuance  of  the  intention  formed  in  Maiylad,  he 
did  take  up  his  abode  in  Missouri,  and  commenced  pursuing  the 
usual  vocations  of  life.  He  identified  himself  and  all  his  inter- 
ests, for  the  time  being  at  least,  with  his  new  place  of  abode. 
If  his  expectations  had  been  realized  and  his  hopes  fulfilled,  he 
doubtless  would  have  made  this  new  location  his  permanent 
abiding-place.  Under  such  circumstance,  we  can  not  but  regard 
the  residence  of  Money  at  least  as  a  place  of  fixed  present  dom- 
icile, notwithstanding  he  may  have  had  a  floating  intention  to 
return  to  Maryland  at  some  future  period. 

If  Story's  Conflict  of  Laws  is  to  be  regarded  as  authority  upon 
such  questions,  it  settles  the  very  point  now  under  consideration. 
Indeed,  the  appellants'  prayer,  which  was  rejected,  presents  not 
only  the  principle  announced  by  Story  (Conflict  of  Laws,  sec. 
46,  p.  58),  but  even  employs  his  identical  language;  and  to  sanc- 
tion that  rejection  would  be  to  repudiate  the  high  authority  of 
Judge  Story,  which  we  are  not  prepared  to  do. 

The  case  of  Baptists  v.  De  Volunbrun,  5  Har.  &  J.  86,  is  en- 
tirely dissimilar  from  this.  In  that  case  the  party  was  com- 
|)elled  by  necessity,  a  vis  major,  which  she  could  not  resist,  to 
leave  her  domicile  and  come  to  this  state,  and  she  ''  constantly 
and  uniformly  declared  her  intention  to  return  to  her  own 
country  whenever  circumstances  would  permit  her  to  do  so  with 
safety."  In  the  present  case  the  party  left  his  first  domicile 
voluntarily  and  with  the  avowed  purpose  of  changing  his  place 
of  abode,  and  in  accordance  with  this  purpose  did  actually  take 
up  his  residence  in  another  state,  in  the  manner  before  detailed. 

Admitting  the  instruction  which  the  court  gave,  after  refusing 
the  prayer  of  the  appellants,  to  be  coiTect  as  an  abstract  legal 
proposition,  yet,  upon  the  testimony  in  the  cause,  it  did  not 
present  the  law  to  the  jury  in  a  light  so  favorable  to  the  appel- 
lants as  the  prayer  presented  by  them,  and  which  we  think  they 
bad  a  right  to  insist  upon.  The  refusal  of  it  was  therefore 
erroneous,  notwithstanding  the  substitute  for  it  given  by  the 
court. 

We  have  not  deemed  it  necessai7  to  consider  or  decide  the 
question  presented  by  the  first  exception,  relating  to  the  admis- 
sibility of  certain  testimony  therein  set  out,  because  it  is  not 
probable,  upon  a  future  trial,  that  the  appellants  will  find  them- 
Eelves  in  a  predicament  like  the  one  which  they  now  ask  to  be 
relieved  from. 
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Nor  do  we  feel  at  liberty  upon  this  appeal  to  express  an j 
opinion  in  regard  to  the  necessity  of  a  conviction  of  the  master 
before  the  slave  can  assert  his  freedom,  so  fully  discussed  upon 
the  appellee's  cross-appeal,  because  it  is  a  point  not  presented 
by  this  record  in  such  a  way  as  would  warrant  us  in  deciding  it. 

Judgment  reversed  and  procedendo  awarded. 

Upon  the  appeal  by  Barley,  the  same  judge  delivered  the  fol- 
lowing opinion  of  this  court: 

This  is  a  cross-appeal,  and  a  motion  is  made  by  the  appellees 
to  dismiss  it. 

Upon  the  trial  below,  instructions  were  asked  by  both  the 
plaintiffs  and  defendant,  and  each  was  denied  by  the  court. 
The  verdict  and  judgment  were  in  favor  of  the  defendant,  and 
the  plaintiffs  appealed.     The  defendant  thereupon  also  appealed. 

Under  such  circumstances,  we  think  the  defendant  can  not 
sustain  his  appeal.  He  can  not  be  said  to  be  aggrieved  by  the 
result  of  the  trial  below,  because  the  verdict  and  judgment  were 
in  his  favor.  If  the  instructions  which  he  asked  for  had  been 
granted,  the  result  of  the  trial  could  not  have  been  more  favor- 
able to  his  case. 

Appeal  dismissed. 

Domicile,  Definition  of. — "Id  a  strict  and  legal  sense,  that  is  properly 
the  domicile  of  a  person  where  he  has  his  trne,  fixed,  permanent  home,  and 
to  which,  whenever  he  is  absent,  he  has  the  intention  of  retnming  {animtu 
rfvertendi):"  Story's  Confl.  L.,  sec.  41,  citing  Dr.  Lieber's  Encyc.  Americ, 
art.  Domicile;  LaneuvilU  v.  Anderson,  22  Eng.  L.  &  Eq.  642.  This  defini- 
tion ia  adopted  by  Bouvier,  Law  Diet,  tit.  Domicile;  see  also  I'ann^r  v.  King, 
11  La.  175;  Crawford  v.  Wilson,  4  Barb.  505;  White  v.  Broivn,  1  Wall.  jun. 
217;  Home  v.  Home,  9  Ired.  L.  99;  Haviston  v.  Haviston,  27  Miss,  704. 
Wharton  gives  the  following  definition:  "  Domicile  is  a  residence  acquired  as 
a  final  abode.  To  constitute  it,  there  must  be — 1.  Residence,  actual  or  in- 
choate; 2.  The  non-existence  of  any  intention  to  make  a  domicile  else- 
where:" Confl.  L.,  sea  21.  Phillimore,  upon  the  authority  of  American 
cases  (which  he  declares  to  ha^e  been  more  successful  in  this  matter  than  any 
other),  defines  domicile  to  be  "a  residence  at  a  particular  place,  accompanied 
with  positive  or  presumptive  proof  of  an  intention  to  remain  there  for  an  un 
limited  time: "  Phillim.  Inter.  L.  44,  citing  Outer  v.  0' Daniel,  1  Binn.  349, 
note;  Fibers  v.  UniUd  Ins,  Co,,  16  Johns.  128;  The  Francis,  8  Cranch,  363; 
Johnson  ▼.  Sundry  Articles  of  Md^e,,  3  Pet.  Cond.  Rep.  171;  see  also  The 
Venus,  8  Cranch,  253;  OUman  v.  Oilman,  62  Me.  173;  Putnam  v.  Johnson,  10 
Mass.  488;  AUngUm  v.  Inhabitants  qf  N,  BridgewaUr,  23  Pick.  170;  Hue 
High,  Ajjpellant,  2  Dougl.  515;  Chaine  t.  Wilson,  8  Abb.  Pr.  78;  Hegeman  v. 
/bx,  31  Barb.  475;  Chaine  v.  Wilson,  1  Bosw.  673;  S.  C,  1  Bradf.  69;  Lee  v. 
Stanley,  9  How.  Pr.  272;  Broum  v.  Ashbough,  40  Id.  263;  Haggart  v.  Mor- 
gan, 1  Seld.  422;  In  Matter  of  Catherine  Robert^  WiU,  8  Paige,  519;  In 
Matter  of  Thompson,  1  Wend.  43;  Stale  v.  CcUeetor  4^  Bordentown,  32  N.  J. 
L.  192;  Greene  v.  Windham,  13  Me.  225. 
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Domicile,  Diffe&ekgb  between,  and  "Residence,"  "Dwellino-plack,** 
"Home,"  "Inhabitancy,"  etc.— In  Frost  v.  Brisbin,  32  Am.  Dec.  423,  it 
was  held  by  the  court  that  a  person  might  have  a  domicile  in  one  state  and 
a  residence  in  another.     In  the  note  to  this  case,  collecting  authorities,  the 
same  rule  is  laid  down;  see  also  Mailer  of  Thompson^  1  Wend.  43.     So  in  />» 
re  WaisoTit  lo  Fed.  Hep.  611,  the  court  held  that  the  word  "residence "  was 
not  synonymous  with  "  domicile  "  within  the  meaning  of  the  bankruptcy  law. 
Those  terms  have  been  nearly  always  held  to  be  different,  within  the  meaning 
of  the  statute  giving  a  remedy  by  attachment  against  non-residents:  Alston  t. 
Newcomer,  42  Miss.  187;  Risewkky,  Davis,  19  Md.  82;  BartleU  v.  TT^e  City  qf 
New  York,  5  Sandf .  44;  BurriU  v.  JeweU,  2  Robt.  701.    In  Itihabitafits  G/Jejer- 
son  V.  rnhabitants  of  Wcishington,   19  Me.  293,  the  words  "dwelling-place** 
and  "  home  "  were  held  to  be  not  synonymous  with  "  domicile."    While  they 
mean  some  permanent  abode  or  residence,  with  intention  to  remain,  their 
meaning  is  more  restricted  and  limited.     A  home,  unlike  a  domicile,  does  not 
continue  until  another  is  gained;  it  may  be  abandoned,  and  the  individual 
cease  to  have  a  home.     See  also  Briggs  v.  Inhabitants  of  Bochester,  16  Gray, 
340,  where  the  court  say:   "  It  has  been  repeatedly  said  by  this  and  other 
courts  that  the  terms  *  domicile,'  *  inhabitancy,' and  'residence'  have  not 
precisely  the  same  meaning;"  and  the  court  cites  Lyman  v.  Fishe,  17  Pick. 
234;  Thomdykev,  Boston,  1  Met.  245;  Foster  v.  IJaU,  4  Humph.  348;  JVar- 
ren  v.  Thomaston,  43  Me.  412.     The  case  of  In  the  Matter  of  Wrigley,  8  Wend. 
140,  holds  to  the  same  effect;  but  in  Crawford  v.  Wilson,  4  Barb.  522,  the 
court  say:  "From  the  various  definitions  of  the  terms  'residence,'  'inhab- 
itancy,' and  'domicile,'  and  the  decisions  in  regard  to  them,  I  think  we  can 
deduce  the  proposition  that  the  terms  '  legal  residence '  or  *  inhabitancy'  and 
'domicile'  mean  the  same  thing."    So  in  Inhabitants  qf  Warren  v.  Inhabi- 
tants of  Thomaston,  43  Me.  406;  Chariton  Co.  v.  Moberly,  59  Mo.  238;  and 
Hart  V.  Horn,  4  Kan.  238,  those  terms  were  held  to  be  synonymous. 

Domicile,  where,  of  Persons  in  Particular  Relations. — DomicOe  of 
Wyft, — "English  and  American  cases  are  equally  explicit  in  declaring  that 
on  marriage  the  wife's  domicile  merges  in  that  of  the  husband:"  Whart.  Confl. 
L.,  sec.  43,  citing  Bremer  v.  Freeman,  1  Dea.  A  Sw.  212;  Yelverton  v.  Yelver^ 
ton,  1  Sw.  &  Tr.  574;  Dalhousie  v.  Dzieduzyki,  37  How.  Pr.  208;  Hachettstown 
Bank  v.  Mitchell,  4  Dutch.  516;  Angier  v.  Angier,  7  Phila.  305;  Smith  v. 
Moorhead,  6  Jones  Eq.  366;  McAfee  v.  Kenttuhy  Univ.,  7  Bush,  135;  WiU* 
iams  v.  Saunders,  5  Goldw.  60;  Sanderson  v.  Ralston,  20  La.  Ann.  312;  Dow 
v.  Oould,  31  Cal.  629;  4  Phillim.  Inter.  L.  60;  see  also  Davis  v.  Davis,  30  BL 
180;  Green  v.  Oreen,  11  Pick.  410;  Hannaberry  v.  Hannaberry,  29  Ala.  719. 
So  Story  lays  it  down  as  his  fourth  rule  for  determining  the  domicile  of  a 
person,  that  '*a  married  woman  follows  the  domicile  of  her  husband:"  Confl. 
L.,  sec.  46;  see  also  CoUmrn  v.  Holland,  14  Rich.  Eq.  176;  Pennsylvania  v. 
Ravend,  21  How.  103;  Bumham  v.  Rangeley,  1  Woodb.  &  M.  7.  If,  how- 
ever, the  relations  between  husband  and  wife  become  adverse,  her  domicile 
may  become  different  from  his,  at  least  to  allow  her  to  file  a  bill  for  divorce: 
Harding  v.  Alden,  9  Greenl.  140;  Harteau  v.  Harteau,  14  Pick.  187;  Irby  v. 
Wilson,  1  Dev.  &  B.  Eq.  568;  Cfieever  v.  Wilson,  9  Wall.  108;  Brown  v.  Lynch, 
2  Bradf.  214;  4  Phillim.  Inter.  L.^  c.  8,  p.  61. 

Domicile  of  Infant, — At  the  birth  of  a  legitimate  child  it  unquestionably 
takes  the  domicile  of  its  father:  Whart.  Confl.  L.,  sec.  35,  citing  Somerville 
V.  Somerville,  5  Ves.  786;  Udny  v.  Udny,  L..R.,  1  Sc.  App.,  441;  DalhouMt 
y,  McDonall,  7  CI.  &  Fin.  817.  See  also  2  Hagg.  Ecc.  405;  DesesbaU  v. 
Berquier,  1  Binn.  349;  Story's  Confl.  L.,  sec.  46;  Dicey  on  Domicile,  72.    Th« 
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domirile  by  birtli  of  a  minor  continaes  to  be  his  domicile  till  changed,  uor 
ean  he  generally  acquire  a  domicile  different  from  that  of  his  parents  during 
his  minority:  ^ese^xUs  v.  Berquier,  1  Binn.  349;  Hiestand  v.  JTuiu,  8  Blackf. 
345;  Wcurrtn  v.  Hofer^  13  Ind.  167;  Wheeler  v.  Burrows^  18  Id.  14;  Par- 
mm^fidd  y.  Kamebunkporly  4  Greenl.  43;  Lacy  v.  WilHama^  27  Mo.  280;  Hart 
V.  Lindsey,  17  N.  H.  235;  S.  C,  43  Am.  Dec.  597;  J^rotm  v.  Lynch^  2  Bradf. 
214;  4  rhillim.  Inter.  L.,  c  9,  p.  74.  This  principle  is  forcibly  recognized  in 
/n  Matier  of  Byty  2  Daly,  528,  where  the  court  say:  '*  Every  human  being  has 
a  fixed  domicile;  originally  it  is  the  place  where  his  parents  lived  at  the  time 
of  his  birth,  which  continues  until  he  has  acquired  another."  But  an  ille- 
gitimate child  takes  the  domicile  of  its  mother:  Story's  Confl.  L.,  sec.  46; 
Whart.  Confl.  L.,  sec.  37;  4  PhUlim.  Inter.  L.  90;  Wright's  Trusts,  2  Kay 
k  J.  595;  Dicey  on  Domicile,  72;  HouUon  t.  Loubec^  35  Me.  411;  Blackatone 
V.  Seehmk^  8  Gush.  75. 

Residence  of  Corporation:  See  Wood  v.  Hartford  Fire  Itts.  Co.,  33  Am. 
Dec.  395,  and  note,  where  it  is  stated  that  for  jurisdictional  purposes  the 
residence  of  a  corporation  is  at  its  chief  place  of  business.  In  this  note  the 
subject  is  treated  at  length. 

Ambasnadors, — "The  most  important  class  of  public  officers  whom  the 
law  exempts  from  the  presumption  of  domicile  attaching  to  continuous  resi- 
dence in  a  particular  place  are  ambassadors.  No  position  of  international 
law  is  better  established  than  that  which  preserves  to  the  ambassador  in  a 
foreign  state  the  domicile  of  the  country  which  he  represents:"' 4  Phillim. 
Inter.  L.,  c.  11,  p.  122;  Dicey  on  Domicile,  137;  Phillim.,  sees.  171-178; 
Story's  Confl.  L.,  sec.  48;  Whart.  Confi.  L.,  sec.  49. 

DOMICTLB    OF    PEBSON,    HOW  ASCERTAINED    AND    HOW    ChaNUED. — It     iS 

well  settled  that  **no  person  can  at  any  time  be  without  a  domicile:"  Dicey 
on  Domicile,  rule  2,  p.  69,  citing  Udny  v.  Udny,  L.  R.,  1  Sc.  App.,  441; 
Bell  V.  Kennedy,  Id.  307.     See  also  Abington  v.  North  Bridgewater,  23  Pick. 
170;  Bue  High,  AppeUaiU,  2  Dougl.  523.     This  domicile,  so  universally  pos- 
sessed by  every  one,  is  in  the  first  instance  the  domicile  of  origin,  which  is 
retained  until  another  one  is  acquired,  and  the  one  thus  acquired  is  iu  like 
manner  retained:  Abington  v.  North  Bridgewater,  23  Pick.  177;  Olover  v. 
Glover,   18  Ala.  367;  StaJte  v.  Hcdlet,  8  Id.   161;  Bumham  v.  Rangdnj,  1 
Woodb.  &  M.  7;  Barrett  v.  WiJUford,  25  Ga.  151;  Rue  High,  Appellant,  2 
Dougl.  623;  Wilson  v.  Terry,  11  Allen,  206;  Nix(m  ▼.  Palmer,  10  Barb.  175; 
Lovcry  v.  Bradley,  39  Am.  Dec.  142;  Hood's  Estate,  21  Pa.  St.  106;  Layiie 
V.  Pardee,  2  Swan,  232;   Thomdyke  v.  City  of  Boston,  1   Met.  242;   Kit- 
bum  V.  BenneU,  3  Id.  199;  Oraham  v.  Public  AdmW,  4  Bradf.  127.     The 
question  then  arises,  How  is  this  change  effected?    By  what  rules  is  it  to  be 
determined?    It  is  well  settled  tiiat  the  act  of  residence  does  not  alone  con- 
stitute the  domicile  of  a  party,  but  it  is  the  fact  of  residence,  coupled  with 
the  intention  of  remaining  permanently,  which  constitutes  it:  McKowen  v. 
McOuire,  15  La.  Ann.  637;  Leach  v.  PiU^bury,   15  N.  H.  137;   State  v. 
Daniels,  44  Id.  383;  Boardman  v.  House,  18  Wend.  512;  Ely  v.  Lyon,  18  Id. 
644;  FroiA  v.  Brisbin,  19  Id.  11;  Oraham  v.  Public  Adm'r,  4  Bradf.  127; 
Hegeman  v.  Fox,  31  Barb.  475;  Henrietta  v.  Oxford,  2  Ohio  St.  32;  Mcln^ 
tyre  v.  Chappel,  4  Tex.  187;  Smith  v.  Croom,  7  Fla.  81;  Brewer  v.  Linnaem, 
36  Me.  428;  Sears  v.  City  of  Boston,  1  Met.  250;  SackcWs  Com,  1  Mass. 
58;  AbingUm  v.    Boston,  4  Id.   312;   Commonwealth  v.    Walker,   Id.   556; 
Oranby  v.  Amherst,  7  Id.  1;  Lincoln  v.  Hapgood,  11  Id.  350;  WiUiams  v. 
WkUing,  Id.  424;  Lyman  v.  Fiske,  28  Am.  Dec.  293;  Lowry  v.  Bradley,  39 
Id.  142;  Harvard  College  v.  Gore,  5  Pick.  370;  Little/eld  y.  Brooks,  50  M«. 
Am.  I>ao.  Vol..  UX— 8 
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475;  QramOtm  ▼.  Ridkarda^  33  Am.  Dee.  563;  Hari  ▼.  LimUe^,  43  Id.  597; 
Ortene  t.  WmtUkam,  13  Me.  225;  WhUe  t.  WkUe^  3  Head,  404;  PhiUipe  ▼. 
KmgfiM,  36  Am.  Dee.  761;  Lapte  v.  Pardee^  2  Swan,  232;  Dioey  on  Domi- 
cile, 76,  citing  Bdl  ▼.  Kennedy,  L.  B.,  1  Sc  App.,  307;  AUomey  General 
▼.  Kenty  31  L.  J.  Eq.  391;  WliarL  Oonfl.  L.,  aec.  58;  Hart  v.  Hom^  4 
Kan.  232;  HaUoweU  t.  ^SToco,  5  Me.  143;  Richmond  v.  VaasaBxirough,  Id. 
396w 

With  regard  to  the  character  of  the  residence,  which,  aa  we  have  seen 
above,  is  one  of  the  necenary  factors  in  the  aoqnirition  of  a  domicile,  Dioey 
■ays:  '*Tbe  residence  which  goes  to  oonstitoto  domicile  certainly  need  not 
be  long  in  point  of  time.  'If  the  intention  of  permanently  residing  in  a  plaoo 
exists,  a  residence  in  parsnance  of  that  intention,  however  short,  will  estab- 
lish a  domicile:'**  Domicile,  76,  citing  Beil  v.  Kennedy,  L.  R.,  1  Sc.  App., 
907;  and  farther:  "The  residence  most  be  in  parsnance  of  or  inflnenoed  by 
the  intention.  This  characteristic,  however,  in  common  with  other  qoalitiea 
wbich  are  generally  ascribed  to  residence,  oonoems  not  the  physical  fact  of 
residence*,  bat  the  mental  fact  of  the  choice,  purpose,  or  intention  to  reside 
(anmu8  manendi)'.^  Id.  The  same  author,  in  speaking  of  the  intention 
(which  is  the  second  requisite  of  a  perfect  change  of  domicile),  says:  "  There 
ezista  no  authoritative  definition  of  the  animus  manendi  necessary  to  the 
acquisition  of  a  domicile  of  choice,  but  there  are  four  points  as  to  its  char- 
acter which  deserve  notice:'*  Id.  77.  And  he  then  (on  pp.  77  et  seq.)  pro- 
ceeds to  lay  them  down  as  follows:  "1.  The  intention  must  amount  to  a 
purpose  or  choice;  2.  The  intention  must  be  an  intention  to  reside  perma- 
nently, or  for  an  indefinite  period;  3.  The  intention  must  be  an  intention  of 
abandoning,  t.  €.,  of  ceasing  to  reside  permanently  in  the  former  domicile; 
4.  The  intention  need  not  be  an  intention  to  change  allegiance.'*  See  also 
Whart.  Confl.  L.,  sec.  66;  Home  v.  Home,  9  Ired.  L.  99. 

An  inhabitant  of  one  state  does  not  acquire  a  domicile  in  another  by  go- 
ing there  to  seek  employment  with  the  intention  of  only  remaining  there  in 
case  he  should  be  successful:  Ross  v.  Ross,  103  Mass.  575.  So  in  Smith  v. 
The  People,  44  111.  23,  it  appeared  that  the  defendant,  who  was  an  attorney, 
left  Illinois,  where  he  waa  domiciled,  with  his  family,  in  August,  1865,  and 
moved  into  Tennessee.  Before  going  to  Tennessee  he  repeatedly  declared 
that  he  was  going  as  an  experiment;  if  the  people  were  such  that  he  could 
remain  with  satisfaction,  then  he  would  not  return.  He  also  refused  to  sell 
his  Illinois  reports,  saying  that  if  he  should  return  he  would  need  them.  He 
returned  to  Illinois  in  March,  1866,  and  it  was  held  that  he  had  not  lost  his 
domicile  there.  Where  a  person,  about  two  months  before  an  election,  sells 
out  his  property  and  starts  with  his  family  for  Texas,  with  the  intention  of 
remaining  there  if  he  can  find  a  place  to  suit  him,  but  upon  arriving  there  he 
returns,  without  unloading  his  f^^X)ds,  to  his  former  election  precinct,  he  will 
not  thereby  lose  his  residence  and  right  to  vote:  City  of  Beardstotcn  v.  City 
of  Virginia,  81  Id.  541.  The  domicile  of  origin  is  not  lost  by  very  long  ab- 
sence, and  mere  doubt,  even  very  strong  doubt,  of  a  real  intention  to  return: 
WhiU  V.  Brmm,  1  Wall.  jun.  217;  StaU  v.  Judge,  13  AU.  805;  Re  Fight,  39  Id. 
452;  Love  v.  Cherry,  24  Iowa,  204;  Riseicick  v.  Davis,  19  Md.  82;  Williams 
V.  Roxhury,  12  Gray,  21;  Clarh  v.  Territory,  1  Wash.  T.  82;  Oravillon  v. 
Richards,  33  Am.  Dec  563.  If  a  person  leave  the  place  of  his  domicile 
temporarily,  or  for  a  particular  purpose,  and  does  not  take  up  a  permanent 
residence  elsewhere,  he  does  not  change  his  domicile:  Craaqford  v.  WHaon,  A 
Barb.  505. 

But  in  order  to  acquire  a  new  domicile,  it  is  not  necessaiy  that  tha  person 
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•boald  reaide  in  the  place  in  qneation,  with  the  poxpoae  of  making  it  Us 
permanent  home  and  reeidenoe,  hat  it  ia  aafficient  if  he  reaide  there  with 
the  iatention  to  remain  for  an  indefinite  period  of  time,  and  without  anj 
fizerl  and  certain  purpose  to  return  to  his  former  place  of  abode:  WkUwey  t. 
IiikabUants  qf  Sherbam,  12  Alien,  ill;  Dioey  on  Domicile,  80;  Jmmuom  t. 
Jlapgood,  10  Pick.  77.  "  If  a  peraon  has  actually  removed  to  another  place 
with  an  intention  of  remaining  there  for  an  indefinite  time,  and  as  a  place  of 
fixed  present  domicile,  it  is  to  be  deemed  his  place  of  domicile,  notwithstand- 
ing he  may  entertain  a  floating  intention  to  return  at  some  future  period:** 
Stoiy's  Confl.  L.,  sec.  46.  The  above  rule,  as  laid  down  by  Story,  was 
quoted  and  followed  in  the  principal  case,  and  has  been  so  reaffirmed  in 
a  number  of  cases:  See  Sue  Highf  Appdlanl,  2  DougL  524;  Siaie  v.  fVesI,  4 
Harr.  (Del.)  559;  Siate  v.  De  Carifuyva,  1  Tez.  407;  SUUe  v.  (Troom,  10  Iowa, 
S09;  Froti  ▼.  Brisbm,  32  Am.  Dec.  423. 

If  a  man  having  a  family  be  domiciled  in  any  town  within  the  common' 
wealth,  he  will  not  be  considered  as  having  changed  his  domicile  by  remov- 
ing into  another  town,  until  he  removes  his  family:  WiUianu  v.  WhUingt 
11  Mass.  424;  Walerbarough  v.  Newjield,  8  Qreenl.  203.  So  the  residenoe 
of  the  wife  is  evidence  of  the  domicile  of  her  husband,  but  it  is  not 
condnsive;  if  he  has  abandoned  her,  or  she  has  abandoned  him,  he  may 
establish  his  domicile  elsewhere:  Greene  v.  Wiiulham^  13  Me.  225.  While  a 
person  is  in  transit  from  one  place  of  residence  to  another,  the  former  con- 
tinues his  domicile:  Bulkley  v.  InhabitajUa  of  WiUianuiown,  8  Gray,  496f 
lAUJUJidd  V.  Brw>h»^  50  Me.  476;  CUxrh  v.  lAheM,  2  Dutch.  207;  Idmm  r. 
QMonM^  1  BradL  69. 


AbMSTRONG  V.  RlSTEAU. 

[5  Mabtlavd,  206.] 

AiyYSBSX  Po6BB98ioir  POB  TWENTY  Years  Will  enable  a  plaintiff  to  malntala 
ejectment  against  a  defendant  having  the  paper  title  who  has  ousted 
him. 

Un>ER  Statute  or  James  I.,  c.  16,  UNiNTBBRurrED  Possbsbioh  ov  Lakd  for 
twenty  years  is  like  a  descent  at  common  law,  and  tolls  the  entry  of  the 
person  having  right. 

Ga8I  or  Doe  v.  Reade,  8  East,  353,  does  not  sustain  the  proposition  to 
which  it  is  cited  in  2  Arch.  N.  P.  318. 

GoiocoN  Ofikion  among  EMiinurr  Jmusrs  may  be  appealed  to  as  evidence 
of  what  the  law  was  considered  to  be,  on  a  point  to  which  there  are  no 
cases  to  the  contrary. 

To  AoQUTBB  Title  bt  Possession,  all  cases  unite  that  it  should  be  adverse, 
exclusive,  and  continuous,  but  differ  as  to  the  tests  by  which  its  char- 
acter is  to  be  determined. 

Ix  Case  ov  Mixed  Possession,  actual  inclosure  is  necessary  in  order  to 
defeat  the  title  of  the  real  owner  by  adverse  possession. 

Pabtt  being  Entitled  to  Possession  or  Tbact  or  Land  in  possession  of 
part  thereof  is  in  possession  of  all,  and  his  possession  can  not  be  barred  by 
adding  together  the  different  possessions  of  the  defendant  at  long  hiter- 
vals,  BO  as  to  make  out  twenty  years.  So  where  several  persons  without 
title  enter  upon  land  in  succession,  the  last  can  not  tack  the 
d  his  predeceaaors  to  his  own  in  order  to  make  out  said  term. 
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AuoanovB  bt  JHwesdast^  Gjlastor  tbat  Pekmisb  in  Contbovkrst  Bs* 
LONOXD  TO  Plaotitf,  and  tbat  pUintiffand  said  grantor  had  agreed  upon 
a  boondaiy  as  now  daimed  by  plaintifi^  may  be  evidenoe  of  boundary 
and  poaaeasioo,  bat  they  can  not  prore  title  in  plaintiff  by  possession, 
when  he  has  admitted  that  defendant's  deed  covers  said  disputed 
premises. 

Fekcis  ox  Tmus  Btdb  or  Osu>ko  on  Sqcabx  Pucb  ov  Land  is  not 
each  an  incloenre  as  would  constitute  adrerse  possession,  where  such  iii- 
cloeuro  is  necessary. 

ADVEB9E  Possession,  in  Ordxb  to  Constitute  Title,  must  be  a  hostile  in- 
vasion of  another's  rights.  If  the  acts  of  ownership  relied  upon  were 
committed  with  the  consent  of  the  real  owner,  no  title  by  possession  can 
be  founded  upon  them. 

Ih  Ordek  to  Raise  Presumption  or  Deed  ntOM  Possession,  such  poasea- 
sion  should  be  adverse,  exclusive,  and  continuous,  and  under  claim  of 
title.    The  finding  of  these  facts  should  be  left  to  the  jury. 

Where  Ant  Object,  as  Fence,  is  Located  on  the  Plats,  and  known 
to  the  witness,  he  may  give  evidence  of  any  cnttiiig  on,  or  user  or  cul- 
tivation of,  the  land  in  any  particular  direction  from  the  fence  or  other 
object  located;  so  a  witness  sworn  at  the  survey  may  give  evidence  of 
the  general  possession  of  the  land,  etc,  without  any  particular  location 
of  the  places. 

Action  of  ejectment,  brought  by  the  appellee  against  the  ap- 
pellant for  part  of  a  tract  of  land  known  as  ''  DamaUsjlvania." 
Defendants  pleaded  the  general  issue,  and  defense  on  warrant. 
Both  parties  claimed  under  Hercules  Courtenaj,  who  owned  the 
land  many  years  ago.  The  following  is  a  copy  of  the  plat  used 
at  the  trial,  and  referred  to  in  the  opinion  of  the  court  and  in 
the  instructions.  F  O  D  H  is  the  outer  line  of  Darnallsylyania. 
The  disputed  premises  are  bounded  as  follows:  Commencing  at 
B,  called  **  black  B,"  near  which  a  cherry  tree  is  located;  run« 
ning  thence  to  E;  thence  to  c,  called  "red  G;"  thence  to  b, 
called  "  red  B;"  thence  to  9,  to  10,  to  place  of  beginning.  The 
first  line  of  Darnallsylvania  is  admitted  to  begin  at  D.  The 
second  line  is  admitted  to  begin  at  G,  called  ''black  Ot"  at 
which  is  placed  a  "  stone  and  hickory."  a,  called  "red  A,"  is 
the  end  of  the  second  line  of  Armstrong's  title  deed,  and  the 
beginning  of  the  third.  A,  called  "  black  A,"  is  the  point  at 
which,  as  is  alleged,  Bisteau  and  Chambers  planted  a  stone  and 
agreed  upon  as  the  beginning  of  the  division  line  between  them. 
There  is  a  fence  from  A  to  B,  from  B  to  C,  and  from  9  to  10,  at 
which  latter  place  is  situated  "Armstrong's  gate,"  through  which 
a  road  passes  into  Armstrong's  land.  Kisteau's  land  is  not  en- 
tirely inclosed,  being  open  from  F  to  c,  where  it  adjoins  the 
land  of  Bidgely's  heirs.  There  is  no  fence  from  9  to  6,  where 
the  disputed  premises  joins  other  woodland  in  the  possession  of 
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Biflteau.  Plaintiff  asked  three  instructions,  to  the  following  ef- 
fect: 1.  If  they  (the  jury)  believe  that  the  plaintiff  and  hia 
grantors  have  had  exclusive  possession  of  the  land  for  twenty 
years;  that  he  exercised  rights  of  property  over  the  land  openly, 
with  the  knowledge  and  consent  of  those  under  whom  defend- 
ant claims;  that  defendant  always  recognized  the  fence  corner- 
ing at  the  cheny  tree  as  the  division  between  them;  that 
Chambers,  under  whom  defendant  claims,  together  with  plainir 
iff,  planted  a  stone  at  "  black  A,"  on  the  second  line  of  Dar- 
nallsjlvania,  as  the  commencement  of  their  boundary  line — ^then 
plaintiff  should  recover.  2.  If  plaintiff  had  been  in  adverse 
possession  for  twenty  years  prior  to  the  commencement  of  thia 
suit,  then  he  is  entitled  to  recover.  8.  If  they  find  the  facts  aa 
stated  in  the  first  instruction,  then  they  should  presume  the 
existence  of  a  deed.  On  the  part  of  defendant,  the  following 
instructions  were  asked:  1.  If  the  jury  find,  from  the  deeds, 
wills,  etc.,  introduced  in  evidence  by  the  defendant,  that  the 
second  line  of  defendant's  land  begins  at  "black  G,"  runs 
thence  to  '*red  A,"  thence  to  "red  B,"  thence  to  "red  C," 
plaintiff  is  not  entitled  to  recover.  2.  This  is  an  objection  to 
the  admission  of  evidence  of  cutting,  etc.,  as  the  places  where 
the  cutting  is  alleged  to  have  been  done  is  not  pointed  out 
upon  the  plats,  nor  were  they  pointed  out  to  the  surveyor  at 
the  time  of  the  survey.  3.  This,  in  substance,  charges  that 
unless  the  disputed  premises  were  inclosed,  no  acts  of  sparsim^ 
cutting,  etc. ,  amounts  to  such  exclusive  possession  as  will  en- 
title plaintiff  to  recover.  The  prayers  of  plaintiff  were  all  given, 
and  those  of  defendant  refused,  to  which  he  excepted.  Verdict 
for  plaintiff,  and  defendant  appealed. 

Mayer  and  Didany,  for  the  appellant. 

Campbell  and  Nelson^  for  the  appellee. 

By  Court,  Tuck,  J.  The  appellee  sued  the  appellant  for 
the  recovery  of  part  of  a  tract  of  land  called  "  Damallsylvania." 
At  one  time  this  whole  tract  belonged  to  Hercules  Courtenay, 
who  was  the  father  of  the  appellee's  wife,  and  who,  in  the  year 
1807,  sold  three  hundred  and  thirty-one  acres  thereof  to  Daniel 
Chambers,  under  whom  the  appellant  claims,  by  a  devise  to  hia 
son,  Harry  W.  Chambers,  and  subsequent  conveyances. 

At  the  trial  below,  the  appellee  offered  the  will  of  Herculea 
Courtenay  and  other  documentary  evidence,  from  which  it 
appears  that  he  devised  his  "  dwelling  plantation,  consisting  of 
{Murts  of  Gk>od  Hope,  Oray^s  Inspection,  and  Damallfiylvania,** 
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to  his  wife  for  life,  and  at  her  death  to  his  son,  John  S.  Courtc- 
oaj.  In  1820  the  latter  conveyed  his  interest  to  his  mother, 
who,  bj  her  will,  dated  in  1824  and  proved  in  1826,  directed 
the  lands  to  be  sold  and  the  proceeds  to  be  divided  between  her 
said  son  and  Mrs.  Bisteau.  It  does  not  appear  that  any  sale 
was  made  under  the  will,  nor  in  what  manner  J.  S.  Courtenay 
became  sole  owner  of  the  dwelling  plantation  of  his  father;  but 
in  1827  he  devised  it  to  Mrs.  Bisteau  and  her  infant  son,  and  to 
the  survivor,  and  the  heirs  and  assigns  of  such  survivor.  The 
land  in  controversy  is  not  mentioned  in  any  of  these  instruments 
offered  on  the  part  of  the  appellee.  It  does  not  appear  that 
Mrs.  Bisteau  was  the  owner  of  the  whole  of  her  father's  estate 
at  the  time  this  action  was  commenced. 

The  plaintiff  proved  various  acts  of  ownership  on  the  part  of 
H.  Courtenay,  his  widow  and  himself,  by  cutting  wood,  timber, 
and  rails  for  thirty  or  forty  years  before  the  trial;  and  that  cer- 
tain fences  on  the  north  and  east  of  the  land  in  dispute  were 
standing  at  the  time  of  the  trial  where  they  were  forty  years  be- 
fore, which  were  considered  the  division  fences  between  these 
fanns;  that  Chambers,  the  elder,  had  several  times  said  that  the 
land  in  dispute  belonged  to  Mr.  Courtenay,  and  that  about  the 
year  1832,  H.  W.  Chambers,  from  whom  the  defendant  pur- 
chased, and  the  appellee  had  planted  a  stone  at  the  beginning 
of  one  of  the  lines,  located  by  the  appellee,  as  a  dividing  line 
between  them.     There  is  no  proof  of  possession  by  John  S. 
Courtenay,  nor  of  the  circumstaKces  and  manner  of  the  appel- 
lee's taking  possession  of  the  disputed  land.     It  is  woodland, 
and  has  fences  on  three  sides,  but  has  none  on  the  south ;  on 
that  side  it  adjoins  woodland  of  the  Courtenay  estate  in  posses- 
sion of  the  appellee,  but  this  is  not  entii-ely  inclosed,  being 
open  on  the  line  between  it  and  the  lands  of  Bidgely's  heirs. 
The  locus  in  quo,  part  of  the  Courtenay  estate,  and  Bidgely's 
land,  constitute  a  considerable  body  of  land,  uncultivated  and 
not  inclosed,  and  have  so  remained  for  many  years.     A  road 
passes  through  the  land  from  the  south  to  the  north,  leading 
into  Armstrong's  possessions  through  a  gate  in  the  fence,  laid 
down  by  the  appellee  as  the  dividing  line  between  the  parties. 
By  whom  this  gate  was  put  there  does  not  appear,  but  the  wit- 
nesses speak  of  it  as  Armstrong's  gate. 

On  the  part  of  the  defendant  below  it  was  proved  that  Cour- 
tenay sold  and  conveyed  to  Chambers,  the  elder,  in  1807,  three 
hundred  and  thirty-one  acres,  which  are  included  in  the  deed  to 
the  appellant,  the  lines  of  which  embrace  the  lot  in  contro 
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versy,  if  located  according  to  his  pretensions.  He  also  proved 
that  he  and  those  under  whom  he  claims  have,  from  the  time  of 
Daniel  Chambers,  the  grantee  of  Courtenaj,  resided  on,  occu- 
pied, used,  and  cultivated  all  the  land  within  the  limits  of  the 
defendant's  deed,  except  that  portion  thereof  which  is  claimed 
by  the  plaintiff. 

After  having  been  in  the  possession  of  the  appellee,  and  of 
those  under  whom  he  claims,  adversely  for  more  than  twenty 
years,  as  he  alleges,  the  appellant  obtained  possession  by  ex- 
tending his  fences  according  to  the  lines  of  his  deed,  as  he 
claims  they  should  be  located.  Various  locations  were  made, 
most  of  which  are  disputed  by  counter-locations,  but  the  ex- 
planations of  the  surveyor  show  that  the  parties  agree  as  to 
the  beginning,  and  first  and  second  lines  of  the  whole  tract  of 
Damallsylvania. 

No  question  arises  on  paper  title.  The  prayers  of  the  appel- 
lee rest  his  right  to  recover  on  adverse  possession  by  himself 
and  those  under  whom  he  claims.  And  two  propositions  have 
been  relied  on  by  the  appellee's  counsel  which  are  supposed  to 
embrace  the  points  chiefly  in  controversy.  These  are:  1  That 
twenty  years  adverse  possession  will  enable  a  plaintiff  to  main- 
tain ejectment  against  a  defendant  having  the  paper  title,  who 
has  ousted  the  plaintiff;  2.  That  the  plaintiff  below  has  proved 
Buch  a  possession  as  entitles  him  to  recover  in  this  action. 

If  the  first  of  these  propositions  were  to  be  settled  according 
to  the  English  authorities  alone,  we  suppose  that  its  correctness 
could  scarcely  be  questioned.  More  than  a  century  and  a  half 
ago  it  was  decided  by  Lord  Holt  that  ''if  A.  has  possession  of 
land  for  more  than  twenty  years  uninterrupted,  and  then  B. 
gains  possession,  upon  which  A.  brings  ejectment,  though  A.  is 
plaintiff,  yet  his  possession  for  twenty  years  will  be  a  good  title 
for  him  as  well  as  if  A.  had  then  been  in  possession,  because 
possession  for  twenty  years,  by  virtue  of  the  statute  of  James  I., 
c.  16,  is  like  a  descent  at  conmion  law,  which  tolls  the  entry: " 
Stocker  v.  Bemy,  1  Ld.  Eaym.  741,  reported  in  2  Salk.  421,  aa 
Stokes  V.  Berry,  The  same  principle  is  stated  in  Bull.  N.  P. 
103,  and  the  reason  assigned,  '*  that  by  the  statute,  twenty 
years  possession  tolls  the  entry  of  the  person  having  right,  and 
consequently,  though  the  very  right  be  in  the  defendant,  yet  he 
can  not  justify  his  ejecting  the  plaintiff." 

In  Taylor  v.  Horde,  1  Burr.  60,  Lord  Mansfield,  in  speaking 
of  adverse  possession  by  a  defendant  in  ejectment,  said : '  *  Twenty 
years  adverse  possession  is  a  positive  title  in  the  defendant;  itia 
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not  a  bar  to  the  action  or  remedy  of  the  plaintiff  only,  but  it 
takes  away  his  right  of  possession."  And  subsequently,  in  the 
case  of  Denn  y.  Barnard,  2  Gowp.  697,  this  eminent  jurist  ap- 
plied the  same  doctrine  where  the  pUintiff  in  ejectment  was  re- 
lying on  a  title  by  possession  alone.  See  also  Bamnck  v. 
Thompson,  7  T.  R.  492. 

The  counsel  for  the  appellant,  however,  contend  that  this 
doctrine^oes  not  prevail  against  a  defendant  holding  the  legal 
title,  and  tbey  rely  on  2  Arch.  N.  P.  318,  50  Law  Lib.  308, 
where  it  is  said:  ''If  a  party  against  whom  the  twenty  years 
ha^e  run  obtain  quiet  possession  of  the  land,  he  is  then  in  as  of 
his  old  right,  and  may  set  up  his  right  and  title  as  a  defense  to 
any  ejectment  that  may  be  brought  against  him,  in  the  same 
manner  as  if  he  had  never  been  out  of  possession;"  for  which 
the  author  cites  Doe  v.  Reade,  8  East,  353.  That  case  does  not 
sustain  this  position.  There  the  plaintiff  never  had  hud  any 
possession  of  the  premises.  She  set  up  a  claim  under  a  former 
possessor,  between  whom  and  herself  there  was  no  privity.  The 
defendant,  with  title,  had  entered  into  a  vacant  possession  on 
the  death  of  the  last  occupant.  "  The  court  all  agreed  that  the 
defendant,  being  lawfully  in  possession,  might  defend  himself 
upon  his  title,  though  twenty  years  had  run  against  him  before 
he  took  possession,  such  possession  not  being  the  possession  of 
the  lessor  of  the  plaintiff."  The  words  last  quoted,  but  omitted 
by  Archbold,  clearly  show  that  the  defendant  could  not  have 
resisted  the  title  of  the  plaintiff  if  she  had  had  twenty  years 
adverse  possession  before  the  entry  of  the  defendant.  There 
are  other  cases  in  England  in  which  the  decision  of  Lord  Holt 
is  referred  to  as  authority  on  this  point. 

We  have  not  been  referred  to  any  decision  in  Maryland  in 
which  a  plaintiff  has  recovered  on  such  a  title,  but  there  are 
Geveral  cases  in  which  the  court,  in  stating  the  general  doctrines 
of  the  law  of  ejectment,  has  assumed  that  an  adversary  posses- 
sion for  more  than  twenty  years  is  a  positive  title  on  which  a 
plaintiff  may  recover.  And  in  the  arguments  of  counsel  in  the 
numerous  land  cases  to  be  found  in  our  reports,  there  are  fre- 
quent recognitions  of  the  validity  of  such  titles  when  relied  on 
by  plaintiffs.  We  mention  this  as  pertinent  to  the  present  in- 
quiry,  because,  in  the  absence  of  adjudged  cases,  the  common 
opioion  among  eminent  jurists,  whose  learning  and  experience 
were  so  often  employed  in  ejectment  causes  under  the  provincial 
and  state  governments,  may,  we  think,  be  appealed  to  as  evi- 
dence of  what  the  law  was  then  considered  to  be  on  a  point 
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upon  which  there  axe  no  cases  to  the  contrary:  Ram  on  Legal 
Judgments,  12;  Cfranl  v.  Gunner,  1  Taunt.  448;  Casey  v.  hUoes, 
1  Gill,  500  [39  Am.  Dec.  658]. 

In  the  case  of  Plummer  v.  Lane,  4  Har.  &  M.  72  [1  Am.  Dec. 
395],  the  court  said:  "  The  plaintiff  in  ejectment  must  show  a 
grant  of  the  land  for  which  the  action  is  brought,  and  a  regular 
title  from  the  grantee;  or  seisin  of  the  land,  and  a  dying  seised 
of  the  person  under  whom  the  lessor  derives  his  tilllle,  and  a 
regular  title  from  the  person  dying  seised,  or  twenty  years  un- 
interrupted and  exclusive  possession  of  the  land."  And  in  the 
case  of  Wood  v.  Grundy,  3  Har.  &  J.  19,  the  court  were  of  opin- 
ion that  the  plaintiff  was  not  entitled  to  recover,  ''  there  being 
no  title  deduced  from  the  patentee,  etc.,  and  there  being  no 
possession  proved  sufficient  to  entitle  the  plaintiff  to  recover  in 
ejectment  without  showing  title."  See  also  Hutchins  v.  Erick- 
son,  1  Har.  &  M.  339;  Helms  v.  Howard,  2  Id.  88,  89;  Davidson 
v.  Beaily,  3  Id.  621.  This  view  of  the  question  is  also  taken 
by  the  late  Judge  Dorsey,  in  his  Lectures  on  Ejectment,  p.  43, 
where  he  says:  "Twenty  years  adversary  possession  not  only 
tolls  the  right  of  entry,  but  enables  the  party  in  possession  to 
maintain  ejectment;"  and  '*  where  the  claimant  does  not  come 
within  the  exceptions  of  the  statute  of  James,  it  [the  adverse 
possession]  is  a  bar  against  all  the  world;"  for  which  he  refers 
to  the  case  above  cited  from  Lord  Raymond,  showing  that  Lord 
Holt's  construction  of  the  statute  was  understood  by  him  to  be 
the  law  in  this  state.     See  same  book,  pagen  56,  57. 

With  these  opinions  before  us,  we  might  rest  the  decision  of 
the  proposition  under  consideration  upon  the  authority  of  those 
by  whom  the  law  has  been  thus  expounded,  more  especially  as 
the  labor  and  research  of  counsel  (and  of  the  court)  have  not 
produced  a  single  case  in  which  the  opposite  doctrine  has  been 
maintained:  2  Gill,  201  [miscited].  But  as  the  counsel  for  the 
appellant  contend  that  the  statute  was  designed  for  the  protec- 
tion of  defendants  and  to  quiet  possession  so  long  only  as  they 
are  held;  and  as  this  is  the  first  case  in  this  court  in  which  the 
point  has  been  directly  presented,  its  importance  is  a  sufficient 
reason  for  briefly  alluding  to  what  has  been  ruled  elsewhere  in 
courts  of  high  authority.  Looking  to  the  i*eason  on  which  ths 
law  of  limitations  is  applied,  we  can  not  give  to  the  statute  the 
restricted  operation  suggested  by  the  counsel.  It  is  true  that 
it  does  protect  possessions  against  plaintiffs  showing  title,  but 
this  effect  is  produced  because  what  the  law  deems  a  perfect 
possession  has  continued  duiing  the  whole  time  prescribed  bj 
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the  statute,  and  thus  given  the  title  to  the  party  who  is  so  pos* 
eessed.  A  presumption  arises  that  the  rights  of  the  real  owners 
have  been  extinguished  or  surrendered,  else  they  would  nol 
have  acquiesced  so  long  in  the  possession  and  use  of  the  prop* 
ertj.  The  right  of  entiy  is  thereby  taken  away,  and  the  right  to 
the  possession  attaches  to  the  possession  itself,  making  a  complete 
title  in  the  occupant:  Abell  v.  Harris,  11  Qill  &  J.  371;  Casey  v. 
Inloes,  1  Gill,  497  [39  Am.  Dec.  658];  Angell  on  Limitations, 
396.  The  argument  of  the  appellant  is  fully  met  by  the  follow- 
ing cases  in  which  the  question  was  expressly  before  the  court. 

In  Pennsylvania,  whose  statute  of  limitations,  according  to 
Judge  Washington,  PoUs  v.  Oilberi,  3  Wash.  478,  is  substan- 
tially the  same  as  that  of  21  James,  Tilghman,  C.  J.,  held 
that  the  right  of  possession  is  acquired  by  twenty-one  years 
possession,  and  that  this  right  is  not  only  sufficient  to  support 
a  defense,  but  is  a  positive  title  under  which  one  may  recover 
as  plaintiff  in  ejectment.**  ''  This,"  he  said,  ''  was  the  very  point 
decided  in  Stokes  v.  Berry,  2  Salk.  421."  So  in  New  Tork  it  is 
said  to  be  "  unquestionably  the  true  rule,  and  every  legal  pre- 
sumption, every  consideration  of  policy,  requires  that  such  evi- 
dence of  right  should  be  taken  to  be  conclusive:"  Jackson  v. 
Deiffendurf,  3  Johns.  267.  In  that  case  a  party  who  had  held 
possession  for  thirty-eight  years  was  turned  out  by  a  writ  of 
possession  under  a  judgment  by  default  at  suit  of  the  defend- 
ants, who  were  plaintiffs  in  a  former  action.  The  questions 
were,  whether  that  possession  gave  title  to  recover  in  ejectment, 
and  whether  the  judgment  by  default  in  the  former  suit  was  a 
bar  to  the  action.  Both  points  were  ruled  Avith  the  plaintiff. 
The  same  doctrine  was  affirmed  in  Jackson  v.  OUz,  8  Wend.  440, 
where  it  was  held  that  a  possession  for  more  than  twenty  years, 
by  the  plaintiff,  had  ripened  into  a  title,  and  that  he  might  re- 
cover, although  the  paper  title  was  not  in  him.  See  also  Day  v. 
Alverson,  9  Wend.  223. 

There  are  cases  to  the  same  effect  in  some  of  the  other  state 
courts,  to  which  we  deem  it  unnecessary  to  refer,  concluding  our 
views  in  affirmance  of  the  first  proposition,  by  referring  to  the 
opinion  of  Mr.  Justice  Washington,  iu  Iloltzapple  v.  PhiUi- 
baum,  4  Wash.  367,  368,  who  held  it  to  be  unquestionable 
law  that  an  adverse  possession  in  the  defendant  for  a  length  of 
lime,  which  will  prevent  a  plaintiff  from  recovering  in  ejectment, 
will  also  give  to  the  plaintiff  who  has  had  such  a  possession  a 
right  upon  which  he  may  recover;  and  that  to  defeat  this  right 
vhen  asserted  and  proved,  the  adverse  party  must  show  either  a 
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Buit  brought,  or  an  entiy  made  within  the  time  which  the  lain 
prescribes.     To  the  same  effect,  see  the  opinion  of  Thompson. 
•J.,  in  Jackson  v.  Porter,  1  Paine,  457;  Angell  on  Limitations, 
c.  31. 

We  are  next  to  consider  whether  the  plaintiff  had  had  sucb 
possession  of  the  premises  in  dispute  as  entitled  him  to  main- 
tain this  ejectment.  There  is  great  diversity  among  the  cases 
on  the  subject  of  adverse  possession.  While  they  agree  that  ii 
must  be  adversaiy,  exclusive,  and  continuous,  they  differ  as  to 
the  tests  by  which  its  character  is  to  be  determined.  In  most 
of  the  cases  actual  inclosure  has  been  held  to  be  indispensable; 
but  iu  some  this  has  not  been  considered  important  where  the 
nature  and  position  of  the  property  and  the  mode  of  using  it 
were  such  as  to  afford  manifest  evidence  to  all  persons  of  an 
intent  to  claim  the  land  by  adversary  possession.  Ewing  v. 
Ijurnel,  11  Pet.  41,  is  a  case  of  this  kind.  See  also  2  Smith's 
Lead.  Cas.  413-415.  This  absence  oT  uniformity  is  to  be 
observed,  generally  if  not  always,  where  the  possession  has 
been  held  by  one  party  only,  and  not  by  both  as  a  mixed  pos- 
session. In  the  latter  case,  whatever  the  law  may  be  elsewhere, 
there  can  be  no  doubt  that  it  has  been  long  settled  in  Maryland 
that  actual  inclosure  is  necessary  to  defeat  the  title  of  the  real 
owner.  In  a  recent  case  in  the  late  court  of  appeals,  in  which 
the  subject  is  discussed,  it  is  said:  *'The  general  principle 
is  now  too  well  settled  to  require  authorities  iu  its  support  that 
a  possessio  j)edis  of  part  of  a  tract  of  land  by  him  who  is  legally 
entitled  to  the  entirety  carries  with  it  the  possession  to  the  ex- 
tent of  his  legal  lights;  and  no  wrong-doer  can,  in  contem- 
plation of  law,  by  entry  or  the  exercise  of  acts  of  ownership 
thereon,  acquire  the  possession  of  any  part  thereof  without 
actual  inclosure,  or  ouster,  actual  or  presumptive:"  Casey  v.  /;i- 
loes,  1  Gill,  496  [39  Am.  Dec.  658].  And  at  page  503 :  '*  That  the 
title  of  the  rightful  owner,  in  a  case  of  mixed  possession,  can 
not  be  barred  by  adding  together  the  different  possessions  and 
acts  of  the  defendant,  at  long  intervals  in  point  of  time,  so  as 
to  make  out  twenty  years,  is  a  principle  also  well  settled.  Upon 
every  discontinuance  of  the  possession  of  the  wrong-doer,  by 
operation  of  law  the  possession  of  the  rightful  owner  is  re- 
stored, and  nothing  short  of  actual,  adverse,  and  continuous 
possession  for  twenty  years  can  destroy  his  rights  or  vest  a  title 
ip  the  wrong-doer:"  Cheney  v.  Ringgold,  2  Har.  &  J.  87;  Eali 
V.  OiUingi,  Id.  112;  Uammond  v.  liidgely,  5  Id.  264  [9  Am. 
Dec.  522].    And  where  different  persons  enter  upon  land,  in 
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saocesaioii,  without  title,  the  last  poEtsessor  can  not  tack  tha 
possession  of  his  predecessors  to  his  own  so  as  to  make  out 
continuity  of  possession  sufScient  to  har  the  entry  of  the  owner. 
The  possession  of  one  can  not  be  the  possession  of  the  other, 
because  the  moment  the  first  occupant  quits  the  possession,  the 
legij  possession  of  the  owner  is  restored  and  the  entry  of  the 
next  occupant  constitutes  him  a  new  disseisor.  There  is  no 
privity  between  them:  PoUs  v.  Gilbert,  3  Wash.  479.  There 
is  a  diversity  among  the  cases  on  this  last  point,  but  we 
think  that  the  correct  rule  is  laid  down  by  Judge  Washington, 
and  that  it  is  within  the  reason  of  the  doctrine  stated  by  the 
court  of  appeals,  Casey  v.  Irdoes,  1  Gill,  603  [39  Am.  Dec.  658], 
above  quoted. 

That  the  lot  in  controversy  is  within  the  lines  of  Armstrong's 
deed  according  to  this  record,  can  not  be  controverted.     The 
beginning  and  the  first  and  second  lines  of  the  whole  tract  of 
Darnallsylvania  are  admitted  to  be  correctly  located  on  the 
plats.     The  appellant's  title  pai)ers  call  for  and  are  located  pre- 
cisely as  are  the  first  and  second  lines  of  the  whole  tract,  as  far 
as  they  profess  to  run  together.     The  effect  of  this  admission, 
then,  is  to  estabhsh  the  beginning  of  Armstrong's  third  line  so 
far  south  on  the  second  line  of  Darnallsylvania  as  to  locate 
the  land  in  dispute  north  of  his  third  line;  because,  assuming, 
as  the  locations  admit,  that  the  beginning  of  the  appellant's  sec- 
ond course  is  at  the  stone  and  hickory  ("  black  G  "),  it  is  impossi- 
ble to  run  his  second  line  according  to  his  title  papers  without 
arriving  at  "  red  A,"  which  is  south  of  the  woods  claimed  by  tlie 
plaintiff,  and  consequently  within  the  lines  of  defendant's  deed. 
It  is  said,  however,  and  the  evidence  shows,  that  some  of  those 
under  whom  the  appellant  claims  admitted  that  this  lot  belonged 
to  Ck>urtenay,  and  that  Risteau  and  Chambers  had  planted  a 
boundaiy  and  agreed  upon  the  line  as  now  claimed  by  the  appel- 
lee.    These  admissions  may  be  evidence  of  boundary,  and  of  the 
true  location  of  the  third  line  of  appellant's  deed  and  of  posses- 
sion, but  they  certainly  can  not  be  relied  on  to  prove  title  in  the 
appellee  by  possession ,  so  long  as  the  admissions  above  men- 
tioned  are  on  the  record:  1  Greenl.  Ev.,  sec.  203.     If  these  loca- 
tions had  been  disputed,  and  a  question  submitted  to  the  jury 
as  to  the  correct  running  of  those  lines  of  the  whole  tract  for 
which  the  appellant's  deeds  call,  the  fact  of  planting  the  bound- 
ary, and  the  admissions  of  Chambers,  might  have  been  of  im- 
portance, as  tending  to  show  that  the  land  in  controversy  was 
not  within  the  lines  of  his  deeds,  and  that  the  doctrines  of  mixed 
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possession  did  not  apply.  But  we  do  no  perceive  how  the  jury 
could  have  found  for  the  plaintiff,  on  any  such  question,  on  the 
evidence  before  them,  inasmuch  as  they  were  concluded  by  the 
admissions  of  the  parties,  and  must  have  found  the  beginnings 
and  first  and  second  lines  of  the  whole  tract,  and  consequently, 
the  defendant's  third  line  as  located  by  him:  Hughes y.  Houmrd, 
3  Har.  &  J.  9;  WUaon  v.  Inloes,  6  Gill,  160,  164.  By  the 
prajers  as  submitted  by  the  plaintiff,  the  jury  were  at  liberty 
to  have  found  for  him,  although  they  might  have  been  satisfied 
from  all  the  evidence  that  the  land  was  embraced  within  the 
lines  of  the  appellant's  deed,  and  was  a  case  of  mixed  pos^ 
session. 

It  was  insisted  on  the  part  of  the  appellee  that  the  nature  and 
location  of  the  property  and  of  the  fences,  and  the  conduct  of 
the  claimants,  were  such  as  to  have  given  to  the  plaintiff  and  to 
those  under  whom  he  claims  the  exclusive  and  adversary  pos- 
session, although  there  was  no  fence  on  the  south  side,  on  the 
principle  that  whatever  necessarily  excluded  the  defendant  and 
his  predecessors  from  the  use  and  enjoyment  of  the  locus  in  quo 
would  have  the  same  effect  in  law  in  vesting  title  in  the  pos- 
sessor as  if  it  had  been  entirely  inclosed.  Without  saying  how 
far  such  a  state  of  things  would  avail  the  appellee  if  the  appel- 
lant had  not  shown  title  to  the  land,  we  think  that  the  argument 
contravenes  the  Maryland  authorities  on  such  questions  as  that 
liefore  us,  and  that  these  must  prevail.  It  is  true,  as  suggested 
by  the  counsel,  that  at  page  504  of  1  Gill,  Casey  v.  Inloes,  the 
court  used  the  words  "  actual,  adverse,  and  continuous,"  with- 
out mentioning  in  closures;  but  we  can  not  suppose  that  they 
meant  to  decide  that  possession  without  inclosure  was  sufficient, 
when  they  had  employed  that  expression  on  page  600,  and  re- 
ferred to  the  cases  in  which  it  had  been  held  to  be  indispensable 
to  give  title  to  a  wrong-doer.  Some  of  these  cases  were  nearly 
if  not  quite  as  favorable  in  circumstances  for  the  party  claiming  , 
by  possession  as  the  present  is  to  the  plaintiff.  -  If  the  position 
of  these  parties  were  reversed  on  the  docket,  the  case  would  be 
not  very  dissimilar  from  that  of  Cheney  v.  Ringgold,  2  Har.  & 
J.  87.  The  plaintiff  there,  as  Armstrong  here,  was  in  posses- 
sion by  inclosure  of  a  part  of  his  land.  The  defendant  there 
was  in  possession  of  a  part  of  the  plaintiff's  land  by  inclosure, 
as  Bisteau  is  of  the  lot  M,  lying  west  of  the  land  in  dispute. 
The  defendant  proved  that  he  and  those  under  whom  he  claimed 
by  descent  (but  the  appellee  here  shows  no  title  or  privity  be- 
tween himself  and  the  former  occupants  pf  the  land)  had  lived 
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on  the  land,  using  the  parts  exterior  to  his  indoBoreB  ever  since 
1762,  by  catting  wood,  rails,  and  other  timber  thereon,  for  the 
use  and  purposes  of  the  farm;  and  for  more  than  twenty-scTen 
years  had  been  in  the  actual  possession,  by  cultivation  and  in- 
dosnre,  of  a  part  of  the  land,  claiming  title  to  the  whole.  Yet 
the  court  said  that  the  plaintiff  was  not  barred,  because  it  was 
a  case  of  mixed  possession  as  to  all  the  land  not  within  the  de- 
fendant's inelosures,  though  he  was  barred  as  to  the  land 
inclosed  and  cultivated  for  more  than  twenty  years. 

It  does-not  appear  by  whom  these  fences  were  erected;  it  is 
certain  that  the  appellee  did  not  put  them  there.     Their  erec- 
tion was  no  act  on  his  part  showing  an  intention  to  claim  the 
property.     He  used  the  property  as  he  found  it,  in  the  manner 
spoken  of  by  the  witnesses.    If  this  was  a  fence  of  the  former 
owners  of  Armstrong's  land,  it  can  not  be  called  an  adverse 
possession  by  any  person  outside  of  the  fence,  because  that 
would  be  to  make  a  man  turn  himself  out  of  possession  of  his 
own  land,  when  he  may  place  his  fences  on  any  part  of  his  prop- 
erty without  thereby  abandoning  his  title  to  what  may  be  left 
out.     In  Casey  v.  Inloes,  supra,  the  court  said  that  a  single  line  of 
fence  did  not  make  an  adverse  possession,  it  was  an  inclosure 
or  occupation  only  of  what  the  fence  covered.     And  in  TUton  v. 
Hunter,  24  Me.  29,  it  was  held  that  a  single  line  of  fence  that 
did  not  appear  to  complete  an  inclosure,  although  it  ran  across 
the  land  of  the  real  owner,  and  cut  off  one  part  from  the  other 
(one  part  being  the  disputed  land),  did  not  amount  to  a  disseisin 
at  common  law.     Why,  then,  should  fences  on  three  sides  of  a 
square  or  oblong  piece  of  land  have  a  more  conclusive  effect, 
more  especially  when  in  one  of  them  there  is  a  gate  through 
which  the  owner  has  access  to  the  land,  and  consequently,  is 
not  necessarily  "  excluded  from  enjoying  or  participating  in  the 
advantages  derivable  from  the  possession  ?^'  Davidson  v.  Beatly, 
3  Ear.  &  M.  622.     If  this  had  been  a  possession  fence  sur- 
rounding the  land,  such  as  that  mentioned  in  Casey  v.  Inloes,  1 
Gill,  600  [39  Am.  Dec.  658],  it  would  not  have  been  sufficient, 
and  we  think  that  such  a  mode  of  taking  possession  would  have 
been  more  definite  and  notorious,  as  evincive  of  a  hostile  inva- 
sion of  the  ovmer's  rights,  than  were  all  the  facts  on  which  the 
appellee  founded  his  prayers. 

The  appellee's  counsel  relied  in  argument  upon  the  case  of 
SmUk  Y.  McAllister,  14  Barb.  434,  which  does  in  its  general  doc- 
trines sustain  his  views;  but  it  is  to  be  observed  that  the  facts 
of  that  case  come  within  the  principle  of  mixed  possessions  as 
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recognized  in  this  state.  The  statement  shows  that ''  the  land 
in  dispute  had  for  over  twentj-five  years  been  inclosed  within, 
the  defendant's  inclosure,  and  occupied  and  used  by  him  and 
those  under  whom  he  claimed,  and  tilled  and  cultivated  in  com- 
mon with  their  other  lands."  But  if  this  had  not  been  so  wo 
should  not  upon  this  one  authority  of  a  sister  state  overrule  the 
decisions  of  our  own  highest  tribunal,  requiiing  actual  inclosuro 
to  vest  title  in  a  party  claiming  by  possession  alone  in  cases  of 
mixed  possession.  The  case  of  Brooke  v.  Neale,  Dorsey*8  Eject- 
ment, 40,  also  relied  upon  by  the  appellee,  we  think  does  not 
apply  to  the  one  before  us.  We  have  shown  in  Hoye  v.  Swan, 
5  Md.  237  (at  the  present  term),  that  the  defendant  in  that  case 
was  in  possession,  claiming  under  deeds  for  the  very  land  in 
dispute,  when  the  right  of  the  plaintiff  accrued,  and  then^ore 
he  occupied  a  very  different  attitude  from  that  of  the  appellee 
here. 

For  these  reasons,  we  think  that  the  prayers  of  the  appellee 
should  have  been  rejected,  and  that  the  third  of  the  appellant 
should  have  been  granted.  The  first  and  third  of  the  plaintiff 
also  claimed  a  verdict  for  him  if  the  jury  should  find  that  the 
acts  mentioned  were  exercised  openly  and  with  the  knowledge 
and  consent  of  the  adjoining  proprietors,  under  whom  the  de- 
fendant claims,  and  that  they  had  recognized  the  fence  corner- 
ing at  the  cherry  tree  as  a  division  fence  between  them  and  those 
under  whom  the  plaintiff  claims.  If  the  acts  of  ownership  relied 
upon  were  committed  with  the  consent  of  the  real  owners  of  the 
land,  no  title  by  possession  could  be  founded  on  them,  as  as- 
sumed by  the  first  prayer,  no  matter  how  openly  they  were  done. 
One  of  the  elements  of  such  a  title  is,  that  the  possession  must 
be  a  hostile  invasion  of  another's  rights:  Kirk  v.  Smith,  9  Wheat. 
241,  288.  If  there  was  consent  on  the  part  of  the  owner,  the 
entry  for  the  purpose  of  doing  the  act  was  not  tortious:  Owynn 
V.  Jones,  2  Gill  &  J.  173.  And  as  to  the  presumption  of  a  deed, 
insisted  upon  by  the  third  prayer,  the  law  requires  that  the  pos- 
session should  be  actual,  adverse,  exclusive,  and  continuous,  and 
under  claim  of  title,  the  finding  of  which  facts  are  not  left  td 
the  jury:  Casey  v.  Inloes,  1  Gill,  505  [39  Am.  Dec.  658],  These 
prayers  also  authorized  the  jury  to  find  for  the  plaintiff  upon 
being  satisfied  that  the  fence  cornering  at  the  cherry  tree  had 
been  recognized  as  the  division  line,  not  noticing  the  fences  on 
the  east  and  west  of  the  lot,  without  which  they  had  no  guide, 
but  were  left  to  conjecture  as  to  the  extent  of  the  plaintiff's 
claim  and  right  to  recover. 
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The  first  praj  ht  on  the  part  of  the  appellant  presents  a  differ* 
ent  question.  It  claims  a  verdict  for  the  defendant  below,  upon 
the  hypothesis  that  the  real  owner  of  land,  though  not  in  actual 
Ix>ssession  of  any  part,  may  maintain  his  title,  as  against  a  wrong- 
doer, claiming  by  a  possession  commenced,  continued,  and  ac- 
coxupanied  by  acts  of  ownership,  as  proved  in  this  cause, 
pro\ided  the  land  in  dispute  be  not  inclosed.  It  is  not  neces- 
sary here  to  discuss  this  question,  because  it  was  as  directly  pre- 
sented in  the  case  of  Hoye  v.  Swan,  supra,  in  ^hich  we  decided 
that  as  between  the  real  owner  and  one  claiming  by  possession 
alone,  and  showing  no  title,  there  is  no  difference  in  law  upon 
the  question  of  title  by  adversary  possession,  whether  the  owner 
be  in  possession  of  any  pai't  of  his  land  or  not.  In  both,  the 
title  by  possession  prevails  only  to  the  extent  of  actual  inclos- 
urcs.  The  prayer,  we  think,  should  have  been  granted,  for  the 
reasons  assigned  in  that  case. 

The  appellant's  second  prayer,  as  to  the  admissibility  of  evi- 
dence of  sparsim  cuttings,  was  properly  rejected.  "Where  an 
object,  as  a  fence,  is  located  on  the  plats  and  known  to  the  wit- 
ness, he  may  give  evidence  of  any  cutting  on,  or  user  or  culti- 
vation of,  the  land,  in  any  particular  direction  from  the  fence  or 
other  object  located.  And  a  witness  sworn  on  the  survey  innj 
give  evidence  at  the  trial  of  the  general  possession  of  the  land 
located  on  the  plat,  and  of  acts  of  ownership  generally  over  the 
same,  without  any  particular  location  of  the  places  where  the 
acts  of  ownership  were  performed:  Ridgely  v.  Ogle,  4  Har.  & 
M.  128,  note;  Bowley  v.  Deady,  December  term,  1829,  cited 
in  Doi-sey's  Ejectment,  62. 

Reference  was  made  in  argument  to  a  supposed  mistake  in  lo- 
cating some  of  the  lines  of  the  whole  tract,  under  a  commission 
to  mark  and  bound;  but  this  commission  is  not  in  evidence,  and 
the  testimony  of  the  witnesses  is  not  sufi&ciently  definite  to  en- 
able us  to  determine  in  what  the  mistake,  if  any,  consisted.  AVo 
decline  expressing  any  opinion  on  this  part  of  the  case. 

Judgment  reversed,  and  procedendo  awarded. 

The  appellant  subsequently  moved  the  court  to  refuse  a  pro^ 
cedendo  in  this  case,  which  motion  was  overruled. 


Advebsx  Possession. — ^The  entry  of  the  owner  of  land  is  barred  only  by  an 
•ctoal,  continoed,  visible,  notoriouB,  distinct,  and  hostile  poaseasion  for  twenty • 
ooe  years:  Union  Canal  Co,  v.  Yowig,  30  Am.  Dec.  212,  and  note  collecting 
prior  cases;  Wright  v.  Guier,  36  Id.  103,  and  note;  Wafer  v.  Pratt,  36  Id.  681; 
Bailey  v.  Carletan,  37  Id.  191;  Overton's  J/eira  v.  Datnamm,  42  Id.  544;  Holh 
erUon  t.  Rebertaon^  38  Id.  148;  WiUiama  v.  Buchanan^  35  Id.  760;  Iloey  v. 
▲m.  Dso.  Vox*.  1JX~9 
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Furman,  44  Id.  129;  and  notes  to  thoM  oaaea.  SoTeral  sacceadve 
■ions  can  not  be  "  tacked  "  to  make  a  oontinnooa  adrene  posMaaion,  wheris 
there  is  no  privity  of  estate,  or  connection  of  title  between  the  parties  socoaa- 
sively  entering  on  the  land:  Melvm  v.  Proprieion  etc^  38  Id.  384,  and  note; 
Casey'8  Leuee  v.  IrdoeSj  39  Id.  658;  KUbum  v.  AdamB^  39  Id.  754. 

Possession  of  Part  is  Possession  of  Whole,  where  there  are  con- 
flicting grants,  and  the  adverse  ckimant  is  not  in  possession  of  any  portionr 
Overton's  Hein  ▼.  Davitaont  42  Am.  Deo.  544. 

The  pbinoipal  oase  is  cited  in  Langley*s  Heirs  v.  t/bnes,  26  Md.  474,  to 
the  point  that  where  the  same  title  paper  is  located  by  both  parties  in  the 
same  manner,  covering  the  same  ground,  the  location  is  binding  upon  both» 
and  neither  is  allowed  to  dispute  its  correctness.  In  Morriaon  v.  Hammand^ 
27  Id.  618,  it  is  cited  to  the  general  proposition  that  the  law  npon  the  ques- 
tion of  adverse  possession  is  well  settled  by  the  previous  decisions  of  the 
Maryland  court  of  appeals.  The  court  then  proceed  to  say  that  "twenty  years 
continuous,  exclusive,  adverse  possession  by  actual  indosure,  by  the  defend- 
ants or  one  of  them,  and  those  under  whom  they  claim,  will  bar  the  action" 
(ejectment).  See  also  BeaUy  v.  Meuon,  30  Md.  414,  where  it  is  cited  to  much 
the  same  point;  in  Campbell  v.  FUUher,  87  Id.  434,  it  is  cited  to  tiie  point 
that  twenty  yean  adverse  possession  will  enable  plaintiff  to  maintain  eject- 
it. 
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Rand  v.  Mather. 

[11  CDSBOro,  ].] 
AOKBEMKNT  VoiD  19   PaRT  UNDER   STATtTTE  OP  FRAUDS  ll   DOt   DeOMBMlIy 

▼oid  tnfoto. 
Ip  Part  of  Agresmznt  is  Contrary  to  Statute,  this  does  not  avoid  or 

umul  other  parts  of  the  agreement  which  are  separable  from  the  bad 

port,  and  not  founded  upon  it,  unless  the  statute  expressly  or  by  neoes* 

sary  implication  declares  the  whole  void. 
Award  Bad  in  Part  mat  also  be  Good  in  Part.    LoomU  ▼.  KewheUl^ 

15  Pick.  159,  oTermlod. 
Pbomise  to  Contractor  bt  Stranger  to  Contract  that  if  the  former 

will  proceed  to  complete  certain  work  the  latter  will  pay  him  for  tha 

whole,  is  void  as  to  the  work  done  before  such  promise  was  made,  but 

valid  with  respect  to  the  work  done  afterwards. 

AssuicpsiT  for  one  hundred  and  Beyenty-nine  dollars  for  work 
and  materials.  The  writ  embraced  the  common  counts,  and  an 
account  was  annexed,  showing  the  work  done  and  the  materials 
furnished.  The  general  issue  was  pleaded.  The  work  had 
been  commenced  on  a  contract  between  plaintiffs  and  John 
Whistan,  under  which  the  former  was  to  paint  certain  houses 
which  the  latter  was  building  on  the  lands  of  the  defendant, 
Dr.  Mather.  After  painting  to  the  extent  of  about  forty-five 
dollars  had  been  done  the  plaintiffs  became  alarmed  about  their 
pay,  as  Whistan  had  taken  the  poor  debtors'  oath.  There  was 
evidence  tending  to  prove  that  at  this  stage  of  the  work  the  de- 
fendant told  the  plaintiffs  to  go  on  and  he  (defendant)  would 
see  them  paid;  that  they,  relying  on  this,  proceeded  to  complete 
the  work.     The  court  instructed  the  jury  to  find  for  defendanii 

which  ihej  did. 

in 
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JR.  JST.  Dana,jun,,  for  the  plaintiffs. 

A.  Wheeler  and  H.  C.  Hulchins,  for  the  defendant. 

By  Court,  Metoalf,  J.  The  instruction  given  to  the  jury, 
that  the  evidence  offered  by  the  plaintiffs  would  not  authorize  the 
finding  of  a  verdict  for  them,  must  have  proceeded  upon  the 
ground  that  an  agreement  which  is  void  in  part  by  the  statute 
of  frauds  is  void  in  tolo.  And  so  it  was  decided  in  Loomis  v. 
NewhaUy  15  Pick.  159,  on  the  authority  of  Lexington  v.  Clarke^ 
2  Vent.  223,  and  Ghaier  v.  BeckeU,  7  T.  R.  201.  The  question, 
therefore,  is,  whether  that  decision  was  right.  And  we  are  all 
of  opinion  that  it  was  wrong,  and  must  be  overruled.  The 
grounds  of  this  opinion  are  briefly  stated  in  Irvine  v.  Stone,  6 
Cush.  508.  And  though  what  was  there  said  on  this  point  was 
not  essential  to  the  decision  of  that  case,  and  would  have  been 
omitted  or  modified  if  Loomis  v.  NewhaUy  supra  ^  had  been  then 
remembered,  yet  it  was  the  result  of  a  considerate  examination 
of  the  principles  which  are  uniformly  applied  in  analogous  cases^ 
and  of  the  latest  adjudications  on  the  precise  point  now  in 
judgment.  A  renewed  examination  of  those  principles  and  ad- 
judications has  confirmed  the  opinion  then  expressed. 

It  is  unnecessary  to  refer  to  any  adjudged  case  besides  that 
of  Wood  V.  Benson,  2  Cromp.  &  J.  94,  and  S.  C,  2  Tyrw.  93, 
which  is  not  distinguishable  from  the  case  before  us.  In  that 
•case,  the  previous  decisions  in  Lexington  v.  Clarke  and  ChcUer 
T.  Beckett,  supra,  and  Thomas  v.  Williams,  10  Bam.  &  Cress.  664, 
were  all  considered  by  the  court  of  exchequer,  and  were  held  to 
have  been  rightly  decided  upon  the  ground  of  a  variance  between 
the  declaration  and  the  proof.  In  the  first  and  third  of  those 
oases  there  was  only  a  single  count  in  the  declaration,  namely,  a 
special  count  setting  forth  the  whole  agreement  alleged  to  have 
been  made  by  the  defendant.  In  the  language  of  Bayley,  B.,  in 
Wood  V.  Benson,  supra,  '*  the  declaration  in  each  of  those  cases 
stated  the  entire  promise,  as  well  that  part  which  was  void  as 
that  which  was  good.  I  think,  therefore,  that  these  cases  are 
to  be  supported  on  the  principle  of  failure  of  proof  of  the  con- 
tract stated  in  the  declaration;  but  that  they  do  not  establish 
that  if  you  can  separate  the  good  part  from  the  bad,  you  may  not 
enforce  such  part  of  the  contract  as  is  good.''  In  the  case  of 
Chater  v.  Beckett,  supra,  there  was,  in  addition  to  the  special 
count  on  the  entire  promise,  a  count  for  money  paid  by  the 
plaintiff  to  the  use  of  the  defendant.  But  it  was  held,  vnthout 
reference  to  the  statute  of  frauds,  that  the  evidence  did  not  sup* 
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port  that  connt.  liord  Lyndhurst  said,  in  Wood  t.  Benson^ 
supra:  "The  case  of  Thomas  y.  WiUiams  may,  as  it  appears 
to  me,  be  supported.  Part  of  the  contract  in  that  case 
vas  void  by  the  statute  of  frauds.  The  dechumtion  stated  the 
entire  confaract,  including  that  part  of  it  which  was  Yoid;  and 
therefore  the  contract,  as  stated  in  the  declaration,  was  not 
proved.  The  same  observation  applies  to  Lexington  v.  Clarke 
and  Chater  v.  BeckeU;  and  I  have  no  disposition  to  complain  of 
these  decisions,  hecause  in  none  of  those  cases  does  there  ap- 
pear to  have  been  any  count  upon  which  the  plaintiff  could 
recover." 

In  Wood  V.  Benson,  supra,  there  was  not  only  a  special  count 
on  the  entire  agreement,  hut  also  a  count  for  goods  sold  and 
delivered.     And  it  was  decided  that,  on  this  last  count,  the 
plaintiff  was  entitled  to  recover  for  the  goods  sold  and  delivered 
after  the  defendant's  promise  to  pay  for  them.     In  the  case  at 
har  there  is  no  special  count  on  the  defendant's  agreement,  but 
the  general  indebUaius  counts  only  are  inserted  in  the  declara- 
tion.    And  a  plaintiff  may  recover  on  such  counts  after  the 
terms  of  a  special  agreement  are  performed  hy  him.     This  has 
been  the  settled  law  ever  since  the  decision  in  Gordon  v.  MoLrtin, 
Fitz.-a.  302. 

If  there  had  not  been  a  general  as  well  as  a  special  count  in 
Loofmis  V.  Newhall,  supra,  the  decision  in  that  case  might  have 
been  sustained  by  the  authorities  on  which  it  was  made.  There 
would  have  been  a  variance  or  failure  of  proof.  But  as  there 
was  a  general  count,  the  case  was  erroneously  decided. 

The  analogies  of  the  law  confirm  our  views  of  this  case,  and 
the  decision  in  Wood  v.  Benson,  supra. 

In  early  times  it  was  held  that  an  award  if  bad  in  part  was 
wholly  bad.  But  it  has  long  been  settled,  on  satisfactory 
grounds,  that  the  general  validity  of  an  award  is  not  impaired, 
though  some  things  which  the  arbitrator  appoints  to  be  done 
are  impossible,  unreasonable,  or  unlawful,  unless,  '*  by  the 
particular  defect,  a  mutuality  of  interest  and  advantage,  appear- 
ing evidently  to  have  been  intended  by  the  arbitrator  to  be 
given,  is  destroyed;  or  where  the  general  substance  of  the  award 
and  the  real  justice  of  the  case  are  affected:"  Caldwell  on  Arbi- 
tration, 1st  Am.  ed.,  120;  HartneU  v.  HUl,  For.  79,  80. 

In  contracts  which  are  not  affected  by  statute  provisions,  the 
doctrine  always  has  been,  as  it  was  announced  by  Hutton,  J. , 
in  Bishop  of  Chester  v.  Freeland,  Ley,  79,  to  wit,  ''  at  the  com- 
mon law,  when  a  good  thing  and  a  void  thing  are  put  together 
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in  one  self-same  grant,  the  same  law  shall  make  such  constmo- 
tion  that  the  grant  shall  be  good  for  that  which  is  good  and 
Yoid  for  that  which  is  void:  See  Newman  v.  Newman,  4  Man.  & 
Sel.  66 i  Bank  o/Auatrala^  v.  Breillat,  6  Moo.  P.  C.  0.  152. 

It  is  said  in  many  books  that  if  any  part  of  an  agreement  is 
contrary  to  a  statute  the  whole  is  void,  though  it  is  otherwise 
where  part  only  is  contraiy  to  the  rules  of  the  common  law; 
that ''  a  statute  is  like  a  tyrant;  where  he  comes  he  makes  all 
void."  But  this  never  was  true  of  statutes  generally.  Twisden, 
J.,  in  Maleverer  v.  Eedshaw,  1  Mod.  35,  stated  that  he  had  heard 
Lord  Hobart  say  that  the  statute  of  23  Hen.  YI.  was  ''like  a 
tyrant,"  etc.  That  statute  prescribed  the  form  of  a  bail  bond, 
and  made  in  express  terms  '*  any  obligation  in  other  form  void." 
And  in  Norton  v.  Simmes,  Hob.  14  (to  which  case  Twisden,  J., 
doubtless  referred),  it  was  resolved  by  Lord  Hobart  and  his 
associates  that  '*  if  a  sheriff  will  take  a  bond  for  a  point  against 
that  law,"  23  Hen.  VI.,  "and  also  for  a  due  debt,  the  whole 
bond  is  void;  for  the  letter  of  the  statute  is  so;  for  a  statute  is 
a  strict  law.  But  the  common  law  doth  divide  according  to 
common  reason,  and  having  made  that  void  that  is  against  law» 
lets  the  rest  stand: "  See  Kerrison  v.  Cole,  8  East,  236,  237. 

On  principle,  and  according  to  numerous  modem  adjudica- 
tions, the  true  doctrine  is  this :  If  any  part  of  an  agreement  is 
valid,  it  will  avail  pro  tanto,  though  another  part  of  it  may  be 
prohibited  by  statute;  provided  the  statute  does  not,  either  ex- 
pressly or  by  necessary  implication,  render  the  whole  void;  and 
provided  furthermore,  that  the  sound  part  can  be  separated 
from  the  unsound,  and  be  enforced  without  injustice  to  the  de« 
fendant.  See  opinion  of  Gibbs,  C.  J.,  in  Doe  v.  Pitcher,  6 
Taunt.  369;  Mouys  v.  Leake,  8  T.  R.  411;  OaakeU  v.  King,  11 
East,  165;  Wigg  v.  ShuUleworih,  13  Id.  87;  Howe  v.  Synge,  15 
Id.  440;  Greenwood  v.  Bishop  of  London,  5  Taunt.  727.  In  the 
application  of  this  doctrine.  Chancellor  Kent  says:  ''  If  the  part 
which  is  good  depends  upon  that  which  is  bad,  the  whole  is 
void;  and  so  I  take  the  rule  to  be,  if  any  part  of  the  considera- 
tion be  malum  in  se^  or  the  good  and  the  void  consideration  be 
BO  mixed  or  the  contract  so  entire  that  there  can  be  no  appor- 
tionment:" 2  Kent's  Com.,  6th  ed.,  467.  The  application  of 
this  doctrine  to  cases  affected  by  the  statute  of  frauds  will  be 
found  in  Mayfield  v.  Waddey,  3  Bam.  &  Cress.  357;  Ex  parte 
LitUejohn,  3  Mont.  D.  &  De  G.  182;  Wood  v.  Benson,  before 
cited — where  one  part  of  the  agreement  was  held  to  be  separable 
from  the  other;  and  in  Cooke  v.  Toombs,  2  Anst.  420;  Lea  v. 
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Barber,  Id.  42S«  note;   Mechelen  v.  Wallace,  7  Ad.  &  El.  49; 
Vaughan  y.  Hojwock,  3  0.  B.  766;   Irvins  y.  Slcne,  6  Cush. 
60&— where  it  was  held  that  the  different  parts  of  the  agreement 
could  not  be  separated. 
New  trial  ordered. 


BocTRncK  OF  PanrciPAL  Cask,  that  Coimucr  or  Wamiro  Void  in 
Part  is  not  Nrcsssarilt  Void  in  Toto  on  That  Aooount,  is  now  well 
cstabtished  in  MassachuBetts.    Thus  in  Page  v.  Monks,  5  Gray,  405,  the  ooort 
ny:  '*A  contract  is  not  neoeasarily  void,  or  wholly  inoperative,  because  it 
consists  in  part  of  promises  and  engagements  for  the  breach  or  disregarding  of 
which  the  statute  neither  affords  nor  allows  any  action  at  law.     In  sach  cases, 
whether  any  of  those  promises  or  engagements  can  be  enforced  most  depend 
npon  the  manner  and  extent  of  their  connection  and  combination  with  the 
rest.     If  the  contract  la  In  its  natare  entire,  and  its  parts  are  incapable  of 
separation  or  division,  then,  though  some  of  its  stipulations  are  not  if  others 
of  them  are  affected  by  the  statute,  no  action  can  be  brought  or  maintained 
upon  it.     Bat  it  is  otherwise  if  the  parts  are  severable."    The  principal  case 
is  cited  and  followed  in  Page  v.  Monks,  supra;  and  in  Eeutem  R,  R,  Co.  v. 
Benedict,  15  Gray,  292;  AUen  v.  Leonard,  16  Id.  203;  //aynet  v.  Nice,  100 
Mass.  329;  friend  v.  PeUmgill,  116  Id.  517;  and  mAmesbufyy.  Bowdiich 
Mutual  Fire  Ins.  Co.,  6  Gray,  607,  it  was  said  that  "the  same  principles  are 
applicable  to  a  by-law.    Where  a  by-law  is  entire,  each  part  havinfi{  a  general 
influence  OTor  the  rest,  if  one  part  is  void  the  whole  is  void;  but  where  a 
by-law  consists  of  several  distinct  and  independent  parts,  though  one  or  more 
of  them  is  void,  the  rest  are  valid.     And  this  rule  is  applicable  to  the  differ- 
ent clauses  of  the  same  by-law;  for  where  it  consists  of  several  particulars,  it 
is,  to  all  purpoees,  as  several  by-laws,  though  the  provisions  are  thrown  to- 
gether under  the  form  of  one." 

Entire  contract  is  void  when  it  is  founded  upon  an  indivisible  coosidera- 
tion,  part  of  which  is  illegal:  Filson  v.  Ilimes,  47  Am.  Deo.  422,  in  note  to 
which  other  oases  in  this  series  on  this  point  are  cited. 


Wood  v.  Gamblsl 

[11  OVBHOie,  8.] 

AonoN  IS  not  Aratid  bt  Subsbquknt  Ck)MifSNOKMBNT  and  prosecntiofi  to 
judgment  in  the  courts  of  a  foreign  nation  of  another  action  based  on  the 
same  cause. 

AssuHFSiT  commenced  in  November,  1849.  Afterwards  the 
plaintiffs  sued  the  defendants  on  the  same  cause  of  action  in 
Canada,  where  they  resided,  and  there  recovered  judgment. 
This  judgment,  though  unsatisfied,  was  relied  upon  as  a  defense 
to  this  action. 

J7.  Jewell,  for  the  plaintiff. 

C.  F,  OurHSfjun.,  for  the  defendants. 
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By  Court,  Dewet,  J.  At  the  time  of  the  institution  of  this 
suit  the  plaintiffs  had  a  good  cause  of  action.  The  only  groun  J 
of  defense  is  that  the  plaintiffs  have,  by  their  subsequent  acts 
in  instituting  suits  in  the  court  of  queen's  bench  in  Canada, 
and  entering  up  judgment  thereon,  abated  their  suits  here.  The 
counsel  for  the  plaintiffs  has  fully  presented  the  cases  bearing 
on  the  question  of  merger  of  a  simple  contract  by  force  of  a 
foreign  judgment.  These  cases  have  generally  arisen  in  suits 
instituted  after  the  judgment  was  obtained.  The  English  doc- 
trine seems  formerly  to  have  been  that  such  foreign  judgments 
did  not  merge  the  original  cause  of  action;  latterly,  and  espe- 
cially in  reference  to  the  English  colonial  courts,  they  seem  to 
have  been  treated  as  conclusiye  as  domestic  judgments.  In  our 
own  court  a  strictly  foreign  judgment,  as  distinguished  from 
the  judgment  of  a  court  of  a  sister  state,  is  treated  as  not  con- 
clusive, but  as  only  prima  facie  evidence.  But  the  present  case 
is  not  an  action  brought  upon  a  foreign  judgment,  or  after  such 
judgment  had  been  recovered.  This  is  the  primary  suit  brought 
upon  the  original  contract,  and  prior  to  the  suit  which  is  here 
set  up  in  defense.  The  causes  of  action  are  certain  promissory 
notes  of  hand.  The  only  ground  of  defense  is  that  of  an 
abatement  of  the  action  by  the  proceedings  subsequently  insti- 
tuted in  the  court  in  Canada. 

Does  such  judgment  in  the  second  action  have  the  effect  to 
bar  the  plaintiff  from  further  maintaining  his  action  here  ?  The 
case  is  one  of  a  mere  judgment  in  the  subsequent  suit  without  sat- 
isfaction. Had  the  same  been  paid  to  the  plaintiffs,  their  receipt 
thereof  would  of  course  operate  to  defeat  the  present  action,  for 
payment  would  discharge  the  notes.  But  a  mere  foreign  judg- 
ment, without  satisfaction,  has  no  such  effect.  Whether  the 
pendency  of  the  present  action  might  have  been  successfully 
pleaded  in  abatement  to  the  suit  in  the  queen's  bench  in  Canada, 
where  the  second  action  was  brought,  would  be  for  that  court 
to  decide.  However  that  may  be,  such  second  suit  was  no  bar  to 
the  present,  which  had  been  previously  commenced.  Judgment 
may  properly  be  entered  here.  This  will  not  entitle  the  plaint- 
iff to  receive  payment  or  satisfaction  of  both  judgments.  The 
payment  of  either  will  furnish  a  ground  for  an  audita  querela, 
or  other  proper  process  to  stay  all  further  proceedings  in  the 
other. 

The  case  of  two  judgments  on  the  same  note  is  not  without 
precedent.  It  is  so  in  the  case  of  joint  and  several  promisors 
when  they  are  sued  severally.     So  also  in  the  case  of  a  maker 
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and  indoiser  of  soch  note.    They  only  authorize  the  creditor  to 
enforce  one  payment  of  the  demand.    Until  the  debt  is  paid  by 
some  one,  the  creditor  may  enforce  all  hia  remedies  and  obtain 
judgment  thereon. 
Judgment  for  the  p]ainti£b. 

FoRUGir  Judgment  as  Mjcroer  of  Cause  of  AonoM. — ^In  Beetion 
220  of  Freeman  on  JudgmentB,  the  principal  case  it  cited  to  auatain 
the  propoeitioD  that  a  foreign  judgment  is  not  such  a  merger  of  the 
original  caoae  of  action  aa  to  preclude  the  plaintiff  from  again  recovering 
thereoii;  but  it  is  clear  that  the  principal  case  doei  not  necessarily  maintain 
this  proposition.  In  fact,  the  court  seem,  by  design,  to  avoid  expressing  any 
opinion  on  tbis  question,  except,  perhaps,  to  intimate  that  the  most  recent 
English  adjadications  had  enhanced  the  effect  of  foreign  judgments.  The 
decision  in  tbe  principal  case  is  based  solely  on  the  fact  that  the  foreign  judg- 
ment broQgbt  forward  as  a  merger  of  the  canse  of  action  was  rendered  in  an 
action  commenced  subsequently  to  the  action  in  which  such  judgment  was 
pleaded.  In  our  opinion,  this  circumstance  was  wholly  immaterial,  for  where 
two  or  more  actions  are  pending  between  the  same  parties,  based  upon  the 
same  canse,  a  judgment  in  either  generally  precludes  a  recovery  in  the  others, 
because  by  snch  judgment  the  original  cause  of  action  is  drowned  or  merged* 
It  no  longer  has  any  life  or  vitality.  If  there  exist  any  exception  to  this 
rule,  it  mnst  be  in  those  jurisdictions  where  foreign  judgments  are  not  re- 
garded aa  of  any  greater  dignity  than  the  causes  of  action  out  of  which  they 

arose,  and  therefore  as  incapable  of  drowning  or  merging  snch  causes. 


Wteb  v.  Dobohesteb  Aio)  MiLTOK  Bank. 

[11  Cmnnro,  61.] 

Bdbdeiv  of  Proof  in  Achon  on  Bank  Bill  Shown  to  have  been 
Stolen  is  not  on  the  plaintiff  to  show  that  he  obtained  it  fairly  and 
under  such  circumstances  as  entitle  him  to  maintain  an  action  on  it. 
The  burden  is  on  the  defendant  to  show  that  plaintiff  did  not  so  re- 
ceive it. 

AasfjisMJT  on  a  bank  bill  issued  by  defendant.  It  hod  been 
presented,  and  payment  refused  on  the  ground  that  it  had  been 
stolen  from  defendant.  The  bill  had  been  given  plaintiff  by 
Umnford  &  Cannon  of  Philadelphia,  for  whose  benefit  the 
action  was  brought.  There  was  no  evidence  to  show  how  or 
for  what  consideration  they  had  obtained  the  biU.  The  conrt 
directed  a  verdict  for  defendant. 

JET.  0.  Hutchins,  for  the  plaintiff. 

J,  L.  English,  for  the  defendant. 

By  Court,  Metoalf,  J.  As  these  exceptions  are  framed,  the 
■ingle  qoestion  in  the  case  is,  whether  the  burden  is  on  the 
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plaintiff  to  prove  that  he  or  that  Mumford  &  Cannon  paid  a 
good  and  sufficient  conBideration  for  the  bank  bill  in  suit.  But 
the  decision  of  this  narrtw  question  would  not  necessarily  de- 
cide the  merits  of  the  case;  inasmuch  as  the  plaintiff,  or  those 
for  whom  he  brings  this  suit,  may  have  paid  a  good  and  suffi- 
cient consideration  for  the  bill,  and  yet  have  taken  it  from  the 
thief,  knowing  that  it  had  been  stolen;  in  which  case  they  would 
not  be  entitled  to  recover.  The  counsel  have,  therefore,  argued 
a  broader  question,  namely,  whether  the  burden  is  on  the  holder 
of  a  bank  bill  which  is  shown  to  have  been  stolen  to  prove  that 
he  obtained  it  fairly  and  under  such  circumstances  as  enable  him 
to  maintain  an  action  on  it.  And  we  are  now  to  decide  whether 
the  rule  of  evidence  which  is  applied  to  promissory  notes  and 
bills  of  exchange  that  are  stolen  or  otherwise  fraudulently  put 
into  circulation  is  applicable  to  bank  bills  that  are  circulated 
after  they  have  been  stolen.  In  the  case  of  such  bills  of  ex- 
change and  promissory  notes,  the  burden  is  on  the  holder  to 
prove  that  he  took  them  in  good  faith:  Mwnroe  v.  Cooper,  5 
Pick.  412;  Bailey  v.  Bidwell,  13  Mee.  &  W.  76;  MUls  v.  Barbery 
2  Gale,  5,  7.  According  to  recent  decisions,  that  burden  is  very 
light:  See  Worcester  Courtly  Bank  v.  Dorchester  &  MUion  Bank, 
10  Gush.  491  [57  Am.  Dec.  120].  But  we  are  of  opinion  that 
the  rule  of  evidence  is  different  in  the  case  of  a  bank  bill. 

In  Miller  v.  RacCy  1  Burr.  452,  the  plaintiff  took  a  stolen  bank 
note  in  the  usual  course  of  his  business,  for  a  full  and  valuable 
consideration,  and  without  any  notice  that  it  had  been  stolen, 
and  presented  it  at  the  bank  for  payment.  A  clerk  of  the  bank 
refused  to  pay  it  or  to  redeliver  it;  and  the  holder  brought  an 
action  of  trover  against  him.  No  question  was  raised  about  the 
burden  of  proof,  or  about  the  necessity  of  the  plaintiff's  proving 
how  he  obtained  the  note.  But  the  case  was  decided  in  his 
favor,  on  grounds  which,  in  our  judgment,  are  nearly  deci- 
sive of  the  question  of  burden  of  proof.  Lord  Mansfield  said 
the  action  was  well  brought,  and  would  lie  against  the  defend- 
ant upon  the  general  course  of  business,  and  from  the  conse- 
quences to  trade  and  commerce,  which  would  be  much  incom- 
moded by  a  contrary  determination.  And  he  said  bank  notes 
''are  not  goods,  nor  securities,  nor  documents  for  debts,  nor 
are  so  esteemed;  but  are  treated  as  money,  as  cash,  in  the  ordi- 
nary course  and  transaction  of  business,  by  the  general  consent 
of  mankind,  which  gives  them  the  credit  and  currency  of  money 
to  all  intents  and  purposes."  ''A  bank  note  is  constantly  and 
universally,  both  at  home  and  abroad,  treated  as  money,  aa 
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cash,  and  paid  and  received  as  such;  and  it  is  necessary,  for  the 
purposes  of  commerce,  that  their  currency  should  be  established 
and  secured." 

All  this  is  as  true  of  bank  notes  in  Massachusetts  as  in  Eng- 
land. They  are  passed  from  hand  to  hand  as  money,  in  all 
the  business,  small  and  great,  of  every-day  life,  and  can  not  or- 
dinarily be  identified  by  any  one  who  receives  or  passes  them. 
Whereas  bills  of  exchange  and  promissory  notes  that  are  nego- 
tiated, and  given  or  received,  whether  in  payment  or  as  collateral 
security,  can  always  be  identified,  and  can  ordinarily  be  traced 
through  their  whole  course  of  circulation .  And  the  receiving  and 
the  disposing  of  them  are  as  much  a  subject  of  entry  in  the 
books  of  traders  and  of  banks  as  any  other  of  their  transactions. 
It  is  therefore  no  hardship  on  the  holders  of  such  paper  to  re- 
quire of  them,  in  a  case  where  dishonesty  has  been  practiced  on 
him  who  is  called  on  for  payment,  to  show  how  they  obtained  it; 
because,  from  the  nature  of  the  case,  they  can  readily  do  it,  if 
they  have  conformed  to  the  usual  course  of  business.  But  it  ia 
totally  different  in  the  case  of  bank  bills,  which  pass  as  money. 
For,  as  before  stated,  they  can  not  in  most  cases  be  identified. 
In  entering  receipts  and  payments  on  account-books,  neither  the 
number  nor  denomination  of  bank  bills,  nor  the  bank  that  is- 
sued them,  would  be  noted,  unless  for  some  special  reason  in  a 
special  case. 

We  are  therefore  of  opinion  that  the  burden  is  not  on  the 
plaintiff  in  this  case  to  show  how  he  acquired  the  bill  in  suit, 
but  that  the  burden  is  on  the  defendant  to  show  that  he  or 
Mumford  &  Cannon  received  it  under  such  circumstances  aa 
to  prevent  the  maintenance  of  this  action.  As  it  is  admitted 
that  the  plaintiff  has  no  personal  interest  in  the  bill,  but  acta 
merely  as  agent  for  Mumford  &  Cannon,  there  can  be  no  doubt 
that  this  action  might  be  defeated  by  proof  that  they  received 
the  bill  dishonestly. 

Our  views  of  the  law  of  this  case  are  supported  by  the  opinions 
of  distinguished  judges  expressed  in  several  cases.  In  Solomona 
V.  The  Bank  of  tJnglund,  13  East,  135,  note,  which  was  an  action 
of  trover  for  a  bank  note  that  had  been  obtained  by  means  of  a 
forged  draft, Buller,  J.,  said:  ''It  is  certainly  enough,  in  the 
case  of  a  banknote,  to  show  possession,  until  the  title  is  affected 
by  evidence  on  the  other  side."  Qrose,  J.,  said:  **  Banknotes 
are  to  be  considered  as  cash;  and  the  holder  has  a  right,  in  the 
first  instance,  to  say  that  he  will  not  tell  how  he  came  by  it; 
but  on  the  other  hand,  the  bank  may  take  upon  them  the  onvM 
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of  fixing  fraud  upon  the  holder/'    In  King  t.  Mlsom,  2  Camp. 
5,  Lord  EUenborough  86ud  he  must  presume  that  the  holder  ot 
a  bank  note  which  had  been  lost  was  a  bona  Jide  holder  for  a 
valuable  consideration,  and  that  it  lay  on  the  loser  to  impeach 
the  holder's  title.    And  in  De  la  Chaumetle  v.  The  Bank  of  Eng- 
land, 2  Bam.  &  Adol.  385,  which  was  an  action  of  trover  by  the 
holder  of  a  bank  note  that  had  been  stolen,  Parke,  J.,  said: 
''Whoever  was  the  bearer  of  the  note  may  sue,   unless  it  be 
shown  that  the  note  was  not  obtained  bona  fide  and  for  valuable 
consideration."    The  supreme  court  of  Louisiana  expressed  a 
decided  opinion,  if  they  did  not  authoritatively  adjudge,  that 
the  rule  of  evidence  which  holds  in  cases  of  bills  of  exchange 
and  promissory  notes  is  not  to  be  applied  to  the  case  of  a  bank 
note:  Loui8iana  Bank  v.  Bank  of  the  United  States,  9  Mart.  398. 

In  the  present  case,  there  was  no  evidence  as  to  the  circum- 
stances under  which  Mumford  &  Gannon  obtained  the  bank 
bill;  and  if  the  suit  had  been  in  their  names,  they  would  not 
have  been  bound  to  give  any  evidence  on  that  point,  unless  the 
defendants  had  first  shown  some  reasonable  ground  for  doubt- 
ing their  honesty.  As  the  plaintiff  sues  for  them,  and  not  for 
his  own  benefit,  he  was  not  bound  to  show,  in  the  first  instance, 
how  they  acquired  the  bill. 

New  trial  ordered. 


TuK  PRINCIPAL  CASB  IS  CITED  AND  70LL0WED  in  AUontiC  Bank  y.  Met' 
chants*  Bank,  10  Gray,  560;  Spooner  v.  Holmes,  102  Mass.  608;  CfUark  v. 
Tliayer,  105  Id.  218. 


Hunt  v.  Rotlanoe.  Badnall  v.   Rotlanob. 

[11  CUBRINO,  117.] 

Party's  Declarations  are  not  Admissible  in  his  Favor,  though  ac- 
companied by  acts  in  harmony  therewith,  to  rebut  or  axmal  the  effect 
of  contrary  declarations  made  by  him  at  other  times. 

Bboondary  Evidence  op  Contents  of  Books  of  Aooount  is  not  admissi- 
ble, unless  the  absence  of  the  books  is  accounted  for. 

Actions  against  Roylance,  Briggs,  and  Strobridge,  as  partners. 
The  latter  denied  his  liability,  and  claimed  not  to  be  a  partner 
with  the  others.  To  prove  the  case  against  him,  his  declarations 
to  two  clerks  of  the  firm,  and  to  others,  were  given  in  evidence, 
lo  rebut  this,  the  defendant,  against  the  objections  of  plaintiffs, 
was  allowed  to  show  that  on  one  occasion  he  refused  to  sign  a 
lease,  and  stated  as  his  reason  for  the  refusal  that  he  was  not  a 
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pirtner;  and  at  another  time,  wlien  asked  whetber  he  was  a 
meiuber  of  the  firm,  he  said  he  was  not.  Keither  of  these  ex- 
culpatory declarations  was  made  in  the  presence  of  plaintiffs, 
cor  of  either  of  their  witnesses.  The  defendant  was  also  al- 
lowed, against  objection,  to  prove  the  entries  on  certain  books, 
the  books  not  being  present  nor  accounted  for.  Verdicts  for 
defendant  in  both  cases. 

A.  H.  Fl^ke^  for  the  plaintiffs. 

t/.  AtkinsoTiy  for  the  defendant. 

By  Court,  Bioelow,  J.     The  single  question  at  issue  between 
the  pckrties  in  these  actions  was,  whether  one  B.  H.  Strobridge, 
one  of  the  defendants,  was  a  copartner  with  the  two  other  de- 
fendants, Briggs  and  Eojlance,  at  the  time  the  notes  dechircd 
on  were  given  and  signed  with  the  names  of  Roylance,  Briggs 
h  Company.     To  maintain  this  issue  on  their  part,  the  plaint- 
iffs offered  in  evidence  the  declarations  of  said  Strobridge,  made 
on  several  different  occasions  to  two  clerks  in  the  eraployraeut 
of  the  firm.     For  the  purpose  of  rebutting  and  controlling  this 
evidence,  the  defendant  Strobridge  offered  evidence  to  prove  his 
own  declarations  on  the  subject  of  the  partnership  and  his  con- 
nection therewith,  made  on  other  occasions  than  those  testified 
to  in  behalf  of  the  plaintiffs,  and  when  neither  the  plaintiffs  nor 
their  witnesses  were  present.     These  statements  were  objected 
to  by  the  plaintiffs,  but  were  admitted,  and  this  forms  one  of 
the  principal  grounds  of  the  exceptions  in  the  present  case.     It 
seems  to  us  that  this  evidence  was  incompetent,  on  the  familiar 
principle  that  a  party  can  not  be  allowed  to  prove  his  own 
declarations  in  support  of  his  own  case.     The  defendant  had  a 
right  to  prove  any  statements  of  his  own,  which  made  part  of 
those  offered  in  evidence  by  the  plaintiffs.     He  could  explain 
and  contradict  any  conversation  or  declaration  which  had  been 
first  proved  against  him  by  the  plaintiffs,  because  such  evidence 
tended  directly  and  legitimately  to  control  the  case  made  out 
against  him  by  the  plaintiffs.     But  beyond  this  he  could  not  go. 
His  own  admissions,  not  offered  in  evidence  against  him,  had 
no  legal  tendency  to  control  the  case  proved  on  the  other  side. 
To  show  that  a  man  denied  being  a  member  of  a  copartnership 
to  A.  to-day  does  not  prove  or  in  any  way  tend  to  show  that 
he  did  not  admit  that  he  was  a  member  of  the  firm  to  B.  yester- 
day.    It  id  siaiply  an  admission  in  his  own  fa^or,  having  no 
bearing  on  the  admission  proved  against  him.     Nor  does  it  make 
vocb  testimony  any  the  more  competent  or  relevant  because  a 
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party  seeks  to  couple  it  with  independent  acts  and  circumstances 
not  proved  on  the  other  side,  and  which  of  themselves,  unac- 
companied by  the  declarations  of  a  party,  would  not  tend  to 
prove  the  matter  in  issue.  This  would  be  a  mere  evasion  of  the 
rule.  The  fact  or  circumstance,  being  of  itself  immaterial,  can 
not  be  made  important  or  relevant  by  adding  to  it  the  declara- 
tion of  a  party  in  his  own  favor.  These  familiar  principles  dis- 
pose of  several  of  the  exceptions  taken  at  the  trial  to  the  admis- 
sion of  evidence.  The  declarations  of  the  defendant  at  the  time 
a  lease  of  the  store  was  brought  to  him  to  be  signed,  the  con- 
versation relative  to  the  parties  to  a  writ  made  in  the  name  of 
the  firm,  and  the  conversation  with  the  witness  concerning  the 
insolvency  of  the  firm  were  all  incompetent,  and  should  have 
been  excluded. 

The  testimony  relative  to  the  manner  of  keeping  the  accounts 
between  Strobridge  and  the  firm,  in  the  books,  and  the  fact  that 
a  credit  of  a  certain  sum,  as  a  salary  to  said  Strobridge,  was 
entered  on  said  books,  were  also  incompetent,  because  they  were 
attempted  to  be  proved  by  secondary  evidence.  The  defendant 
should  either  have  produced  the  books  or  accounted  for  their 
absence. 

The  remaining  objections  taken  to  the  admission  of  evidence 
are  not  tenable.  They  had  a  legitimate  tendency  to  disprove 
and  control  the  facts  and  declarations  relied  on  by  the  plaintiffs, 
and  were  rightly  admitted. 

Exceptions  sustained. 

The  principal  cask  is  appboved  in  IIcUl  v.  Iloldeny  116  Mass.  176, 
where  it  was  held  that  evidence  showing  that  a  town  at  one  time  voted  to 
repay  certain  money  oonld  not  be  rebutted  by  proving  that  it  subsequently 
rescinded  that  vote. 


Dickinson  v,  Williams. 

[11  OUBHDTO.  358.) 

05B  Tbnamt  in  Common  may  Maintain  Action  at  Law  against  his 
Co-tenant  to  recover  the  latter's  proportion  of  moneys  paid  by  the 
former  to  remove  an  incumbrance  on  their  common  property  which  they 
had  assumed  on  their  purchase  thereof. 

Opkn  and  Mutual  Account  Current  Exists  between  Co-tenants 
when  there  are  various  items  of  payments  and  receipts  respecting  thoir 
common  estate,  and  hence  the  statute  of  limitations  against  either  must 
be  computed  from  the  last  cliarge  in  such  account. 

Action  of  contract.     The  parties  were  tenants  in  common. 
Plaintiff  sought  to  recover  one  half  of  certain  moneys  paid  out 
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bj  him,  and  also  one  half  of  certain  snms  received  by  defend- 
ant from  rents,  profits,  and  sales  of  the  common  property.  In 
1839  they  had  purchased  a  farm  on  which  was  a  mortgage,  which 
they  agreed  to  pay.  They  afterwards  agreed  to  sell  off  enough 
land  to  pay  the  mortgage.  Sales  were  accordingly  made,  the 
greater  part  of  the  proceeds  of  which  were  received  by  de- 
fendant. The  plaintiff  was  compelled  to  pay  three  thousand 
dollars  and  upwards  in  discharge  of  the  mortgage,  and  in  set- 
tling for  some  covenants  of  warranty  contained  in  the  joint 
deeds  of  plaintiff  and  defendant.  It  appeared  that  the  defend- 
ant had  from  rents  and  sales  received  several  thousand  dollars 
more  than  he  had  paid  out;  that  the  incumbrances  and  other 
debts  of  the  co-tenants  had  all  been  discharged,  and  they  r^ 
mained  the  owners  of  about  one  hundred  and  seventy  acres  of 
land.  The  first  item  of  payment  by  plaintiff  was  of  October 
13,  1845;  this  action  was  begun  Februaiy  20, 1852. 

O.  T.  DainSy  for  the  plaintiff. 

O,  D.  WeUSy  for  the  defendant. 

By  Court,  Dewbt,  J.  It  is  objected  to  the  maintenance  of  the 
present  action  that  the  plaintiff's  only  remedy  is  by  a  bill  in 
equity.  This  point  is  urged  as  one  necessarily  resulting  from 
the  i-elation  of  these  parties  as  tenants  in  common  of  the  real 
estate,  in  reference  to  which  the  plaintiff  claims  that  the  de- 
fendant is  indebted  to  him  for  money  paid  out  and  expended 
for  the  common  benefit,  and  also  for  his  proportionate  share  of 
money  received  from  sales  of  the  common  property.  As  be- 
tween such  parties,  it  is  contended  that  assumpsil  will  not  lie  to 
recover  a  proportional  part  of  any  money  that  one  party  has  re- 
ceived beyond  his  share  from  the  sale  or  use  of  the  common 
property,  or  for  a  proportional  share  of  money  advanced  by  one 
party  to  relieve  the  estate  from  a  common  burden  which  both 
were  equally  bound  to  remove.  But  this  position,  we  think,  can 
not  be  maintained.  Numerous  cases  in  our  own  reports  hold 
the  contrary  doctrine.  The  cases  of  Brigham  v.  Eveleth,  9  Mass. 
538,  and  Jones  v.  Sarraden,  Id.  540,  note,  cited  in  a  note  to  the 
former  case,  are  decisions  ihBXindebiialuB  asmmpsU  will  lie  by  one 
tenant  in  common  against  another  who  has  received  more  than 
his  share  of  the  profits  of  the  common  property.  This  form  of 
fiction  was  allowed  in  AfUler  v.  MUler,  7  Pick.  133  [19  Am.  Dec. 
264],  and  S.  C,  9  Id.  84,  to  recover  money  due  for  the  share  of 
one  tenant  in  common  in  a  sale  of  trees  standing  on  the  common 
land.    It  was  allowed  in  Fanning  v.  Chadivick,  3  Id.  426  [16 
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Am.  Dec.  233],  where  Wilde,  J.,  says:  **  When  a  plain,  conven- 
ient, and  adequate  remedy  may  be  had  at  law,  a  party  ought  not 
to  be  turned  over  to  a  court  of  equity.*'  The  revised  statutes, 
c.  118,  sec.  43,  abolishing  the  action  of  account,  gives  a  bill  in 
equity  only  in  cases  "  where  it  can  not  be  conveniently  and 
properly  adjusted  in  an  action  of  assumpsit."  In  Miinroe  v. 
Luke,  1  Met.  459,  which  was  assumpsit  by  one  tenant  in  com- 
mon against  his  co-tenant  to  recover  his  share  of  rents,  it  was 
held  that  where  it  was  a  claim  for  money  actually  received  by 
defendant,  to  which  in  some  form  the  plaintiff  has  title,  it  can 
be  conveniently  settled  in  an  action  of  assumpsit. 

Money  expended  by  the  plaintiff  to  pay  off  a  common  incum- 
brance, necessary  to  be  removed  to  discharge  their  joint  cove- 
nants, must  equally  be  the  proper  subject  of  an  action  of  as- 
sumpsU  by  one  tenant  in  common  against  his  co-tenant.  Even 
in  the  case  of  copartners,  assumpsit  has  been  held  to  lie  if  there 
are  no  outstanding  demands  against  the  partners  or  outstanding 
debts  to  be  collected,  so  that  the  judgment  to  be  rendered  will 
be  a  final  settlement  between  the  parties:  BockweU  v.  Wilder,  4 
Met.  556;  Bromley  y.  Kupfer,  6  Pick.  179;  Williams  v.  Henshaw, 
11  Id.  79  [22  Am.  Dec.  366].  The  present  case,  if  tested  even 
by  this  rule,  would  be  maintainable.  This  judgment,  when  ren- 
dered, will  be  a  final  settlement  between  the  parties.  The  judg- 
ment will  adjust  all  their  former  liabilities  for  moneys  received 
and  money  advanced  for  the  common  benefit,  and  leaves  each 
the  holder  of  his  interest  in  the  land  remaining  unsold. 

The  claim  of  the  plaintiff  is  not  barred  by  the  statute  of  limi- 
tations, the  accounts  existing  between  the  parties  being  such  as 
show  *'  a  mutual  and  open  account  current"  within  the  decision 
of  Penniman  v.  Botch,  3  Met.  216. 

Judgment  for  the  plaintiff. 


TiiAT  Assumpsit  mat  bb  Maintained  bt  One  Tenant  in  Common 
AGAINST  Another,  whenever  an  action  of  acooont  is  authorized,  has  been 
repeatedly  held  in  the  courts  of  Massachusetts  and  in  those  of  some  of  the 
other  states:  Freeman  on  Cotenancy  and  Partition,  sees.  280-283,  citing 
Jones  V.  Ilarraden,  9  Mass.  540;  Brigham  v.  Eveleth,  Id.  541;  Fanning  v. 
Chadvjick,  15  Am.  Dec.  233;  Miller  v.  ^faler,  19  Id.  264;  Moms  v.  Boss,  41 
Me.  360;  Munroe  v.  Luke,  1  Met.  464;  Shephard  v.  Bichards,  2  Gray,  424; 
j?tlc^*  V.  Spoffbrd,  40  Me.  328;  Ootoen  v.  Shaw,  Id.  58;  Dyer  v.  Willmr,  48 
Id.  287;  Fiquet  ▼.  Allison,  12  Mich.  329;  Oillis  v.  McKinney,  G  Watts  ^ 
S.  78;  BorreWs  Adm'r  v.  Borrell,  33  Pa.  St  494.  In  New  York  the  action 
is  maintainable  in  some  but  not  in  all  cases  where  plaintiff  is  entitled  to  an 
aocount:  Freeman  on  Cotenancy  and  Partition,  sec  284;  Coles  ▼.  Coles,  8 
Am.  Dea  231.     While  in  England  and  in  some  of  the  United  States  th« 


Oct  1853.]  Worcester  Bk.  u  Hartford  F.  1  Oa  145 

remedy  of  one  oo- tenant  against  another  for  moneys  received  by  the  latter  or 
paid  oot  for  the  benefit  of  their  common  property  seems  to  be  limited  to  aa 
•etioQ  of  account:  Freeman  on  Cotenancy  and  Partition,  sec  285. 


WoBOESTEB  Bank  t;.  Habtfobd  Fibb  Ins.  Go. 

[11  Cusanro,  986.] 
Whkeb  Polict  or  Insubahce  Deglakes  that  ir  Assitrkd  "  shall  Maui 
Ant  Othk&  Insu&aiscs  on  the  same  property,  and  shall  not  with  all 
reasonable  diligence  give  notice  thereof  to  this  company,  and  have  the 
same  indorsed  in  writing  on  this  instrument  or  otherwise  acknowledged 
by  them  in  writing,  this  policy  shall  cease  and  have  no  further  effect;** 
if  the  aeaored  obtains  farther  insurance,  and  does  not  have  it  indorsed  on 
the  policy  or  otherwise  acknowledged  in  writing,  the  policy  becomes 
void,  though  a  memorandum  of  such  additional  insurance  was  exhibited  / 

to  an  agent  of  the  company,  who  said  he  had  entered  it  and  would  have 
it  indorsed  on  the  policy. 

Aonoir  on  insurance  policy.  The  defendants  relied  on  a  con- 
dition in  the  policy,  the  substance  of  which  is  stated  in  the 
above  syllabus.  The  plaintiffs  showed  that  James  Y.  Smith  was 
an  agent  of  the  defendants;  that  plaintiffs  showed  Smith  a  mem- 
orandum of  the  additional  insurance;  that  the  policy  not  being 
then  present,  no  indorsement  could  be  made  upon  it;  that 
Smith  assured  plaintiffs  that  this  would  make  no  difference;  that 
he  would  make  a  memorandum  on  the  books,  and  this  would 
answer  every  purpose.  The  judge  instructed  the  jury  that  if 
notice  of  the  additional  insurance  was  given  to  an  agent  of  the 
insurers  authorized  to  receive  such  notice  and  make  a  record  of 
it  on  the  books,  and  if  such  agent  informed  the  assured  that 
his  record  of  it  on  such  books  had  the  same  effect  as  if  entered 
on  the  policy,  then  plaintiffs  had  sufficiently  complied  with  the 
conditions  of  the  policy.     Verdict  for  plaintifb. 

B.  Newton,  for  the  plaintiffs. 

N.  Woods,  for  the  defendants. 

By  Court,  Metcalf,  J.  It  is  provided  in  the  policy  on  which 
this  action  is  brought  that  if  the  assured  or  his  assigns  ''  shall 
hereafter  make  any  other  insurance  on  the  same  property,  and 
shall  not  with  all  reasonable  diligence  give  notice  thereof  to  this 
company,  and  have  the  same  indorsed  on  this  instrument  or 
otherwise  acknowledged  by  them  in  writing,  this  policy  shall 
oease  and  be  of  no  further  effect."  After  the  making  of  this 
policy,  the  assured  obtained  other  insurance  on  the  same  prop- 
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ertj,  but  did  not  have  the  same  indorsed  on  the  policy  or  other- 
wise acknowledged  by  the  defendants  in  writing.  Yet  tho 
judge  before  whom  the  trial  was  had  instructed  the  jury  that 
if  the  facts  were  as  testified  by  Holbrook  and  Smith,  the  assured 
had  sufficiently  complied  with  the  foregoing  provision  in  the 
policy.  We  are  of  opinion  that  this  instruction  was  wrong,  and 
that  for  this  cause  the  verdict  must  be  set  aside:  See  Forbes  v. 
Agawam  Mutual  Fire  Ins,  Co,,  9  Cush.  470. 

A  new  trial  in  this  court  must  be  ordered,  unless  the  plaintiffs  ~ 
elect  to  discontinue  or  to  become  nonsuit. 


The  Principal  Case  may  be  Regarded  as  an  Extreme  One.  In  no 
other,  80  far  as  we  are  aware,  has  an  assured  been  held  to  bo  literal  a  compliance 
with  the  conditions  of  his  policy.  For  this  was  not  an  instance  where  the 
claim  of  the  assured  rested  on  mere  knowledge  of  the  agent  of  the  additional 
insurance.  This  knowledge  had  reached  the  agent  not  incidentally  or  cas- 
ually, but  had  been  imparted  in  an  attempt  of  the  assured  to  comply  with  bis 
polify,  and  he  had  not  rested  content  until  the  agent  had  assured  him  that 
what  had  been  done  would  answer  every  purpose. 

With  Resfect  to  Proposition  that  Insurer  may  Exact  Written 
Notice  of  Additional  Insurance,  and  may  stipulate  that  the  policy  shall 
be  void  unless  assent  to  such  further  insurance  is  given  in  writing,  the  princi- 
pal case  has  been  frequently  cited  and  followed  in  the  court  wherein  it  was  de- 
cided: Haley.  M,  M.  R  L  Co.,  6  Gray,  173;  KimbaU  v.  //.  F.  I.  Co.,  8  Id.  37; 
JSvans  y.  T,  M.  F.  I.  Co.,  9  Allen,  351.  And  there  are  other  decisions  in  har- 
mony with  it:  Cotich  v.  City  F.  I.  Co.,  38  Conn.  181 ;  Deitz  v.  M.  C.  M.  F,  JL-  L. 
1.  Co.,  38  Mo.  85;  llxUchinson  v.  W.  I.  Co,,  21  Id.  97.  But  courts  have  taken 
judicial  notice  of  the  fact  that  policies  of  insurance  are  generally  so  impaired 
in  their  beneficial  effects  by  manifold  conditions,  usually  printed  in  the  finest 
typo,  that  they  have  generally  sought  to  neutralize  those  conditions  if  possi- 
ble. Especially  is  this  true  with  conditions  similar  to  that  relied  upon  in  the 
principal  case.  Notwithstanding  this  and  similar  conditions  in  policies,  tiie 
courts  have,  in  the  main,  enforced  tlie  legal  maxiin  that  notice  to  the  a^ent 
is  notice  to  tho  principal;  and  that  the  latter  can  not,  where  the  former  had 
notice,  avoid  a  policy  on  the  ground  of  additional  insurance:  Fishbeck  v.  T?ie 
Phoenix  Ins.  Co.,  54  CSal.  422;  Carrur/i  y.  A.  F.  I.  Co.,  40  Ga.  135;  S.  C,  40 
Am.  Rep.  667;  Iiis.  Co.  v.  McDowell,  50  111.  120;  Cobby.  Ins.  Co.  o/ A'.  A., 
11  Kan.  93;  National  F.  I.  Co.  v.  Crane,  16  Md.  260;  Hadley  v.  Ins.  Co.,  55 
N.  H.  110;/«.  M.  F,  Ins.  Co.  v.  MaUoy,5^l]X.  420;  VanDoriesy.  U.  L.  F.  d-M. 
I.  Co.,  8  Bush,  133;  Hayward  v.  N.  I.  Co.,  52 Mo.  181;  Pechnery.Phctnix  In^. 
Co.,  65  N.  Y.  196;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345;  PloftUrs*  M.  Ins. 
Co.  V.  Ly<m8,  38  Tex.  253;  Webster  v.  Phcenix  Ins.  Co.,  36  Wis.  67;  Farmers* 
Ins.  Co.  V.  Taylor,  73  Pa.  St.  342;  ConUnental  Ins.  Co.  v.  Morton,  28  Mich. 
173;  American  Central  Ins.  Co.  v.  McCrea,  8  Lea,  513;  S.  C,  41  Am  Rep. 
•47. 

The  stipulation  in  the  policy  with  respect  to  notice  of  other  insurance 
usually  includt^s  both  prior  and  subsequent  insurance.  When  an  insurance 
has  already  been  effected,  and  this  fact  is  known  to  the  agent  obtaining  the 
second  insurance  at  the  time  when  he  delivers  the  policy  or  collects  the  pre- 
mium, there  seems  now  to  be  almost  a  unanimity  of  judicial  opinion  that  ths 
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■econd  policy  can  not  be  avoided  because  of  Bach  prior  insaraiiee,  thoagh  the 
policy,  on  its  face,  declares  that  it  shall  be  void  unless  the  fact  of  sach  prior 
iosanmca  ia  indorsed  on  each  policy;  for,  having  the  requisite  information, 
it  ia  the  duty  of  the  insurer,  or  his  agent,  to  make  the  indorsement,  and  he 
can  not  urge  the  omission  of  his  own  duty  as  a  release  from  his  obligatioD 
otherviso  valid. 

The  other  or  additional  insurance  may  be,  and  generally  is,  prbenred  sub- 
sequently to  the  policy  sought  to  be  avoided  thereby.    In  this  event  the  cii^ 
comstances  constituting  a  waiver  or  an  equitable  estoppel  are  not  always  so 
dear  or  persnaaive  as  when  premium  is  received  with  notice  of  other  insur> 
anoe.    But  even  in  this  contingency  notice  to  the  agent  is  notice  to  the  prin- 
cipal, and  the  latter  will  continue  bound  if  the  circumstances  indicate  that 
the  condition  of  the  policy  was  waived,  and  especially  if  it  appear  that  the 
ssBured  has  acted  upon  the  notice  given  by  him  to  the  insurer  or  his  agent, 
and  has  effected  the  additional  insurance  in  the  honest  belief  that  it  had  been 
Assented  to.     We  believe  the  spirit  of  the  more  recent  adjudications  warrants 
the  assertion  that  where  an  insurer  or  his  agent  is  by  the  assured  notified  of 
a  subsequent  insurance,  whether  orally  or  in  writing,  the  prior  policy  will 
eontinue  in  force  unless  the  insurer  thinks  proper  to  cancel  it  on  receiving 
such  notice:  Carrugi  v.  A,  F,  /.  Co.,  40  Ga.  135;  S.  C,  40  Am.  Rep.  567; 
Co66  V.  I'M.  Co.  of  N,  A.,  11  Kan.  93;  IladUy  v.  Ins.  Co.,  55  N.  H.  110; 
National  F.  I.  Co.  v.  Crane,  16  Md.  260;  III  M.  F.  Inn.  Co.  v.  Malloy,  60 
lU.  4*20;  Voft  Bories  v.  U.  L.  F.  «t-  M.  I.  Co.,  8  Bush,  133;  Hayward  v.  N. 
I-  Co.^  52  Mo.  181;  Pechnerr.  Phcenix  Ins.  Co.,  65  N.  Y.  196;  Webster  v. 
Phoenix  Ins.  Co.,  36  Wis.  67;  American  Central  Ins.  Co.  v.  AfcCrea,  8  Lea, 
W3;  S.  C,  41  Am.  Rep.  647. 

The  insurer  must  be  charged  with  knowledge  that  the  object  of  effecting 
the  second  insurance  la  to  obtain  additional  indemnity,  not  to  destroy  that 
which  already  existed.  It  ia  his  privilege  to  object  to  such  further  insurance, 
snd  on  acoount  thereof  to  cancel  his  policy.  If  he  does  this,  the  assured  is 
injured  only  by  the  loss  of  the  unearned  premium,  and  perhaps  even  this 
must  be  returned  on  canceling  the  policy.  The  assured,  knowing  that  the 
first  policy  has  been  canceled,  may  seek  and  probably  obtain  other  insuranos 
in  its  stead,  and  be  indemnified  in  case  of  loss.  But  if  the  original  insurer 
makes  no  objection  until  after  a  loss  occurs,  it  is  clear  that  his  silence  or 
apparent  acquiescence  has  caused  the  assured  to  rest  in  the  conviction  that  hs 
was  indemnified  from  loss  to  the  extent  of  both  insurances;  and  having  thus 
mfluenced  the  conduct  and  expectations  of  the  assured,  he  is  estopped  from 
relying  on  the  condition  in  his  policy  which  his  silence  or  acquiescence  has 
•eemed  to  waive. 


Heald  v.  Dayib. 

[11  CusBnio,  318.] 
VoBuaaov  ov  Pbomibbobt  Note  by  Onb  ov  Two  ob  Mobb  Ck>-PBOMi80B8 
does  not  raise  the  presumption  as  against  his  oo-promisora  that  he  paid 
the  whole  of  it. 

Absumpbtt.  Defendant  claimed  a  set-off  of  one  hundred  and 
fifty  dollars,  and  to  support  it  offered  in  eyidenoe  a  note  for 
three  hundred  dollars  made  by  himself  and  plaintiff,  and  pay* 
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able  to  a  person  not  a  party  to  this  action.  There  was  no  other 
evidence  respecting  the  payment  of  the  note.  The  court  in- 
structed the  jury  that  the  production  of  this  note  by  deiendant 

■ 

was  not  evidence  that  he  had  paid  the  whole  of  it.  Verdict  for 
plaintiff. 

O.  M.  Brooks^  for  the  plaintiff. 

J.  O,  Abbott,  for  the  defendant. 

By  Court,  Dewet,  J.  We  do  not  question  the  correctness  of 
the  rule  as  stated  in  the  cases  of  McOee  v.  Prouty,  9  Met.  547 
[43  Am.  Dec.  409],  and  BaHng  v.  Clark,  19  Pick.  220,  that  when 
a  promissoiy  note  or  bill  of  exchange  has  been  negotiated,  and 
afterward  comes  into  possession  of  one  of  the  parties  liable  to 
pay  it,  such  possession  is  prima  facie  evidence  of  payment  by 
him.  But  this  rule  of  law  does  not  apply  to  a  possession  by 
one  of  two  joint  promisors  in  an  action  by  him  to  recover  of  the 
other  one  half  the  amount  thereof.  In  the  former  case  the  pos- 
session is  only  to  be  accounted  for,  in  the  absence  of  evidence 
in  relation  to  it,  by  the  fact  of  payment  by  the  partj  holding 
it.  Not  so  as  between  co-promisors.  The  possession  by  one  of 
them  is  prima  facie  evidence  of  payment  of  the  note  by  them  or 
one  of  them ;  but  inasmuch  as  the  possession  could  not  be  by 
each  individually,  it  would  be  found  with  one,  although  both 
had  contributed  equally  to  the  payment.  In  other  words,  the 
possession  by  one  does  not,  as  against  his  co-promisor,  raise 
that  inference  of  exclusive  payment  by  the  holder  that  would 
arise  where  the  note  was  held  by  an  indorser  or  a  surety  or  a 
sole  promisor. 

Exceptions  overruled. 


Walker  v.  Furbush. 

[11  CutHZNO,  866.] 

AonoN  FOR  Use  and  Occupation  may  bb  Maintained  by  landlord  Against 
a  tenant  who  leaves  the  premises  without  giving  due  notice  of  his  inten- 
tion to  quit. 

Action  for  use  and  occupation  of  certain  premises  from  Octo- 
ber 1, 1851,  to  January  1,  1852.  Defendant  had  been  a  tenant 
at  will  for  several  years,  paying  rent  quarterly.  He  abandoned 
tlie  property  in  September,  1851,  without  giving  any  notice  of 
bis  intention  to  quit,  and  never  occupied  it  afterwards.    In  Ooto« 
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ber  plaintiff  went  to  the  house  and  ahut  an  open  door.    Judg* 
ment  for  plaintiff. 

U.  C,  Huichin8y  for  plaintiff. 
M.  O,  Cobb,  for  defendant. 

Bj  Court,  Metgalf,  J.  As  the  defendant  was  tenant  at  will 
of  the  plaintiff,  and  the  rent  reserved  was  payable  quarterly,  it 
was  necessary  for  him,  if  he  woidd  determine  the  tenancy  at 
will  by  notice,  to  give  the  plaintiff  three  months'  notice  in 
writing:  E.  S.,  c.  GO,  sec.  26.  But  he  quitted  the  demised 
premises  at  the  end  of  a  quarter  without  giving  the  plaintiff 
any  previous  notice,  and  she  has  brought  an  action  for  use  and 
occupation  of  those  premises  for  the  next  quarter  after  they 
were  so  quitted.  The  single  question  before  us  is,  whether 
such  action  can  be  maintained  in  such  case. 

There  is  some  confusion  in  the  books  on  the  question  whether 
by  the  English  common  law  this  action  would  lie.  But  by  an 
act  of  parliament,  statute  of  11  Geo.  II.,  c.  19,  sec.  14,  it  wa» 
made  "lawful  to  and  for  any  landlord  or  landlords,  where  the 
agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction 
for  the  lands,  tenements,  or  hereditaments,  held  or  occupied  by 
the  defendant  or  defendants,  in  an  action  on  the  case  for  the 
use  and  occupation  of  what  was  so  held  or  enjoyed."  Mr. 
Dane  says  that  though  it  is  not  understood  that  this  statute 
was  adopted  in  Massachusetts,  yet  that  ''we  have  practiced  on 
the  principles  of  it  from  the  first  settlement  of  the  country:" 
2  Dane's  Abr.  442.  See  also  Orecn  v.  Harrington^  Hob.,  Am. 
ed. ,  284  a,  note.  And  it  is  the  established  construction  of  this 
statute  in  the  English  courts,  that  if  a  tenant  takes  possession 
under  the  demise,  actual  occupation  by  him  till  the  teuancy  is 
regularly  determined  is  not  necessary  in  order  to  render  him 
liable  to  the  action  for  use  and  occupation.  In  that  action  the 
landlord  does  not  recover  rent,  but  an  equivalent  for  rent, 
namely,  "a  reasonable  satisfaction  for  the  lands,  etc.,  held  or 
enjoyed."  If  the  defendant  actually  holds,  though  he  does  not 
actually  occupy  or  enjoy,  the  action  may  be  maintained  against 
him:  Pinero  v.  Judson,  G  Bing.  211;  S.  C,  3  Moo.  k  P.  504; 
hon  V.  Oorton,  7  Scott,  547;  S.  C,  5  Bing.  N.  R.  507;  Aikim 
V.  Humphrey^  2  C.  B.  G57.  Therefore,  the  landlord  may 
recover  for  use  and  occupation  after  the  tenant  quits,  if  he 
quits  without  giving  the  notice  required  by  law  to  terminate 
the  teuancy.  In  such  case  he  holds  the  demised  premises, 
within  the  meaning  of  the  statute:  Eedpath  v.  Roberta^  3  Esp. 
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226;  Harland  v.  Bromley,  1  Stark.  455;  Oibscm  v.  Caurlhope,  1 
Dow.  &  Ry.  206;  2  Selw.  N.  P.,  11th  ed.,  1399, 1402;  Comyn  on 
Land.  &  Ten.  389,  390;  1  Ch.  PI.,  6th  Am.  ed.,  377,  378. 

In  Whitney  v.  Oordon,  1  Gush.  266,  it  was  distinctly  an- 
nounced by  Shaw,  G.  J.,  that  a  tenant  who,  like  the  present  de- 
fendant, quitted  at  the  end  of  a  .quarter  without  giving  legal 
notice  was  prima  facie  liable  in  an  action  for  use  and  occupa- 
tion for  the  amount  of  another  quarter's  rent.  And  there  is 
nothing  in  the  case  now  before  us  to  rebut  the  prima  fade  lia- 
bility of  the  defendant  to  this  action.  The  plaintiff's  going 
into  the  house  and  shutting  a  door  that  had  been  left  open 
when  the  defendant  quitted  was  not  a  taking  of  possession  which 
deprived  him  of  a  right  to  maintain  this  action;  nor  had  it 
any  legal  tendency  to  show  a  waiver  by  him  of  the  required 
notice  of  the  defendant's  intention  to  quit:  OriffUh  v.  Hodges,  1 
Car.  &  P.  419;  Eedpalh  v.  Roberts  and  Harland  v.  Bromley, 
mipra. 

The  cases  cited  by  the  defendant's  counsel  from  the  New 
York  reports,  to  show  that  in  an  action  for  use  and  occupation 
a  recovery  can  not  be  had  beyond  the  period  of  actual  occupa- 
tion, were  decided  upon  the  terms  of  the  revised  statutes  of  that 
state,  which  are  more  restricted  than  those  of  the  English  stat- 
ute of  11  Geo.  n.,  c.  19. 

Exceptions  overruled. 


Thb  fkivcipal  case  is  cited  and  followed  in  Batchdder  v.  Baichelder, 
S  Allen,  106,  to  the  effect  that  a  tenant  at  will  is  liable  for  rant  until  Im 
fives  the  atatatory  notice  to  qait. 


Commonwealth  v.  Gaset. 

[11  OTOHnro,  417.1 

Obduiabt  Rules  ov  Evidsnob  must  Neoessabilt  be  Depabtbd  vbom 
when  a  person  has  been  so  injured  that  he  can  not  give  his  testimony  in 
the  ordinary  way. 

DrxNG  Declarations  mat  be  Made  bt  Signs  as  Well  as  by  Words; 
and  if  a  person  in  a  dying  condition,  and  so  injured  as  to  be  unable  to 
speak,  is  asked  to  squeeze  the  hand  of  the  questioner  if  it  was  G.  who 
inflicted  the  injury,  and  thereupon  does  squeeze  such  hand,  this  is  proper 
evidence  for  the  consideration  of  the  jury  on  the  trial  of  0.  for  murder. 

Indiothent  against  Thomas  Casey  for  the  murder  of  Angelina 
ISaylor,  alleged  to  have  been  committed  by  the  blow  of  an  ax. 
Evidence  was  offered  of  her  dying  deolarations,  to  the  eflfoot 
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that  while  slie  was  conscious  and  aware  of  her  dying  situatiou, 
and  unable  to  articulate  owing  to  her  injury,  she  was  asked  to 
squeeze  tho  band  of  her  interrogator  if  it  was  Casey  who  injured 
her;  that  she  thereupon  took  her  h&nd  from  under  the  bed- 
clothing,  seized  the  hand  of  her  questioner,  and  squeezed  it  for 
about  half  a  minute.  At  two  other  times  she  was  questioned  iu 
the  same  way  and  responded  in  like  manner.  This  eyidenco 
was  admitted  against  the  objections  of  the  defendant. 

R.  Choale  and  G.  R.  Trains  for  the  state. 

B.  F.  Butler  and  O,  A,  Somerby,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  We  appreciate  the  importance  of  the 
question  offered  for  our  decision.  Where  a  person  has  been  in- 
jured in  such  a  way  that  his  testimony  can  not  be  had  in  the 
customary  way,  the  usual  and  ordinary  rules  of  evidence  must 
from  the  necessity  of  the  case  be  departed  from.  The  point 
first  to  be  established  is,  that  the  person  whose  dying  declara- 
tions are  sought  to  be  admitted  was  conscious  that  he  was  near 
his  end  at  the  time  of  making  them;  for  this  is  supposed  to  cre- 
ate a  solemnity  equivalent  to  an  oath.  If  this  fact  be  satisfacto« 
rily  established,  and  if  the  declarations  are  made  freely  and 
▼oluntarily,  and  without  coercion,  they  may  be  admitted  as  com- 
petent evidence  to  go  to  the  jury.  But  after  they  are  admitted, 
the  facts  of  the  declarations  and  their  credibility  are  still  for  tho 
judgment  of  the  jury. 

In  regard  to  the  matter  before  the  court,  and  the  admissibility 
of  the  signs  by  Mrs.  Taylor,  in  reply  to  the  questions  put  to  her, 
it  is  to  be  observed  that  all  words  are  signs;  some  are  made  by  the 
mouth  and  others  bv  the  hands.  There  was  a  civil  case  tried  iu 
Berkshire  county,  where  a  suit  was  brought  against  a  railroad 
company,  and  the  question  was  whether  a  female  who  was  run 
over  survived  the  accident  for  any  length  of  time.  She  was  un- 
able to  speak,  but  wao  csked  if  she  had  consciousness  to  press 
their  hands,  and  the  testimony  was  admitted.  If  tho  injured 
party  had  but  the  action  of  a  single  finger,  and  with  that  finger 
pointed  to  the  words  "yes"  and  **  no,"  in  answer  to  questions,  iu 
such  a  manner  as  to  render  it  probable  that  she  understood,  and 
was  at  the  same  time  conscious  that  she  could  not  recover,  then 
it  is  admissible  evidence.  It  is  therefore  the  opinion  of  the 
court  that  the  circumstances  under  which  the  responses  were 
given  by  Mrs.  Taylor  to  the  questions  which  were  put  her 
warrant  that  the  evidence  shall  be  admitted,  but  it  is  for  the 
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jury  to  judge  of  its  credibility  and  of  the  effect  which  shall  be 
giren  to  it. 

Dtino  Dbclarationb:  See  JftDonid  ▼.  StaUt  47  Am.  Deo.  88;  Anihonf  t. 
Btate,  33  Id.  143;  Dmm  v.  /9tate,  35  Id.  64. 


Poster  v.  Pierce, 

[11  OusBfiffO,  487.J 

Witness  can  mot  Befusb,  on  Cross-examination,  to  Answxb  Question^ 
on  the  ground  that  it  will  criminate  him,  if,  with  knowledge  of  his  priv- 
ilege, he  testified  in  his  examination  in  chief  concerning  the  same  matter; 
he  can  not  voluntarily  state  a  part  of  a  transaction  and  refose  to  answer 
as  to  the  residue. 

Proseoution  under  the  bastardy  act.  A  witness  called  by  de- 
fendant stated  that  he  (witness)  knew  of  complainant's  having 
sexual  intercourse  with  a  person  other  than  defendant  in  the 
month  in  which  complainant's  child  was  alleged  to  have  been 
begotten.  Complainant's  counsel  then  asked  witness  to  state 
with  whom  such  intercourse  had  been.  Against  the  defendant's 
objection,  the  witness  was  compelled  to  answer.  The  answer 
was  to  the  effect  that  such  intercourse  was  with  witness.  The 
complainant  denied  having  had  sexual  intercourse  with  any  per- 
son other  than  the  defendant.     He  was  convioted. 

G.  B,  Famsworth,  for  the  complainant. 

N.  Morion,  for  the  defendant. 

By  Court,  Dewet,  J.  The  general  principle  of  law  that  a 
witness  is  not  bound  to  criminate  himself  is  not  controverted. 
But  the  question  is,  At  what  stage  of  the  case  is  he  to  claim  his 
privilege?  Can  the  witness  proceed  to  state  material  facts  bear- 
ing upon  the  case,  and  favorable  to  one  party,  and  when  cross- 
examined  by  the  opposite  party  in  reference  to  the  same  subject 
decline  answering  by  reason  of  his  privilege  not  to  criminate 
himself? 

In  the  case  of  Dixon  v.  Vale,  1  Car.  &  P.  278,  it  was  ruled 
by  Best,  C.  J. ,  that  if  a  witness,  being  cautioned  that  he  is  not 
obliged  to  answer  a  question  which  may  criminate  him,  still  does 
answer  such  question,  he  can  not  afterwards  take  the  objection  to 
any  further  question  relative  to  the  whole  transaction.  In  East 
V.  Chapman,  2  Id.  570,  Abbott,  C.  J.,  says,  upon  a  similar  objec- 
tion taken  to  answering  further  questions:  "  You  might  have  ob- 
jected to  giving  any  evidence,  but  having  given  a  long  history  of 
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vhat  passed,  you  must  go  on,  otherwise  the  jury  will  only  know 
half  of  the  matter."  It  is  said  in  1  Greenl.  Ev.,  sec.  451,  where 
the  witness  after  being  advertised  of  his  privilege  chooses  to  an- 
swer, he  is  bound  to  answer  everything  relating  to  the  trans- 
action. 

The  latter  proposition  woidd  fully  embrace  the  present  case, 
as  the  presiding  judge  in  the  bill  of  exceptions  states  that  from 
the  beginning  of  his  evidence  the  witness  had  fully  understood 
his  privilege,  as  was  apparent  to  the  court.  This  being  so,  it 
was  unnecessa^v  for  the  court  further  to  state  the  same  to  him. 
With  this  knowledge  of  his  rights,  having  chosen  to  answer  in 
part,  he  must  answer  fully.  In  the  case  of  Brown  v.  Brown,  5 
Mass.  320,  a  libel  for  divorce,  the  counsel  proposed  that  a  wit- 
ness should  be  allowed  to  testify  that  he  knew  the  party  to  have 
committed  the  crime  of  adultery,  but  without  naming  the  person 
with  whom  the  adultery  was  committed,  but  the  court  said  they 
should  inquire  of  the  witness  with  whom  it  was  committed. 

It  would  seem  quite  reasonable  to  go  somewhat  further  than 
the  present  case  requires,  and  adopt  the  broad  principle  that 
the  witness  must  claim  his  privilege  in  the  outset,  when  the 
testimony  he  is  about  to  give  will,  if  he  answers  fully  all  that 
appertains  to  it,  expose  him  to  a  criminal  charge,  and  if  he  does 
not,  he  waives  it  altogether.  In  Chamberlain  v.  WUlson,  12  Vt. 
491  [36  Am.  Dec.  356],  the  principle  is  directly  held  that  if  a 
witness  submit  himself  to  testify  about  the  very  matter  tendiug 
to  criminate  himself  without  claiming  his  privilege,  he  must 
submit  to  a  full  cross-examination.  If  he  states  a  particular 
fact  in  favor  of  the  policy  calling  him,  he  will  be  bound  on  his 
cross-examination  to  state  all  the  circumstances  relating  to  that 
fact,  although  in  so  doing  he  may  expose  himself  to  a  criminal 
charge;  Slate  v.  K ,  4  N.  H.  562. 

We  are  satisfied  that  the  ruling  of  the  presiding  judge  was 
correct,  and  the  exceptions  are  overruled. 


Casks  Which  Treat  op  Pbtvilegb  of  Witnesses  to  refuse  to  anawer 
questions  tending  to  criminate  them  are  very  numerous,  and  many  of 
them  have  been  re-reported  in  this  series:  Commonwealth  v.  Shaw,  50  Am. 
Dec.  813;  Lohman  v.  People,  49  Id.  340,  and  note  346,  where  the  other  cases 
in  this  series  on  the  subject  are  cited.  This  toxjic  is  fuUy  discussed  in  note 
to  Fries  v.  Brugler,  21  Id.  55-62.  Upon  the  particular  point  involved  in  the 
principal  case  there  is  a  conflict  between  the  English  and  the  American  au- 
thorities.  The  former  maintain  that  a  witness  may  claim  his  privilege  at  any 
stage  of  his  examination,  notwithstanding  he  has  detailed  part  of  the  trans- 
action or  answered  some  question  tending  to  criminate  him.  The  lattei 
teqnire  the  witness  to  claim  his  privilege  whenever  questioned  upon  a  sabjed 
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concerning  which  he  can  not  answer  fully  without  criminating  himaelf.  If 
he  does  not  make  this  claim  ho  is  regarded  as  having  irrevocably  waived  his 
privilege,  and  he  must  make  a  full  disclosure:  Fries  v.  Br^igler^  21  Id.  61; 
SUUe  v.  Foster,  55  Id.  191;  Commonwealth  v.  Nichols,  114  Mass.  286;  Com- 
monwealth V.  Price,  10  Gray,  476.  In  Massachusetts  the  practice  of  the  court 
with  respect  to  warning  the  witness  is  quite  liberal,  and  the  rule  with  respect 
to  waiving  his  privilege  is  not  enforced  unless  it  is  manifest  that  the  witness 
in  the  criminatory  answers  which  he  has  made  has  not  acted  ignorantly  nor 
inadvertently.  Thus  in  the  case  of  MaJ/o  v.  Mayo,  119  Mass.  290,  which 
was  an  action  for  divorce  on  the  ground  of  adultery,  the  defendant  sought  to 
prove  that  complainant  and  a  detective  and  one  Mrs.  French  had  conspired 
to  entice  him  into  an  equivocal  position  with  Mrs.  French  in  order  to  furnish 
evidence  of  the  offense  charged.  He  called  Mrs.  French  as  a  witness,  and 
her  answers  tended  to  show  either  that  she  was  guilty  of  conspiracy  against 
or  of  adultery  with  defendant.  She  refused  to  answer  further,  claiming  that 
she  had  not  at  first  fully  understood  her  rights.  The  court  then  struck  out 
her  answers  and  declined  to  compel  her  to  submit  to  further  examination. 
In  sustaining  this  action  of  the  trial  court  the  supreme  court  said:  *'It  is  within 
the  discretion  of  the  court,  and  the  usual  practice,  to  advise  a  witness  that 
he  is  not  bound  to  criminate  himself,  where  it  appears  necessary  to  protect 
the  rights  of  the  witness.  If,  after  being  advised  generally,  it  appears  to 
the  presiding  justice  that  the  witness  intends  to  insist  upon  his  privilege,  but 
does  not  fully  understand  Iiis  rights,  it  is  competent  for  him  to  instruct  the 
witness  fully  as  to  them,  otherwise  the  witness  might  be  entrapped  into  a 
position  where  his  privilege  as  a  witness  would  be  entirely  defeated  through 
his  ignorance,  and  he  would  be  obliged  to  criminate  himself.  In  the  case  at 
bar,  therefore,  it  was  competent  for  the  presiding  justice,  after  the  witness 
'had  made  some  answers  tending  to  criminate  her,  if  he  was  satisfied  that  she 
had  answered  ignorantly  in  misapprehension  of  her  rights  and  duty  to  the 
court,  to  instruct  her  more  fully,  and  to  advise  her  that  she  was  not  obliged 
to  answer  further.  And  it  necessarily  followed  that  such  answers  already 
given  should  be  stricken  out.  The  libelant  could  have  no  right  to  cross- 
examine  the  witness  in  regard  to  them,  and  the  only  way  to  preserve  the 
rights  of  all  parties  was  to  strike  them  from  the  case,  as  inadvertently  and 
Improperly  admitted." 


Commonwealth  v.  Stephenson. 

[11  OUSHIMO,  481.] 

AcciTSED  MAY  BE  GuiLTT  OF  FoKOERY  although  the  check  drawn  by  him 
bad  so  little  resemblance  to  the  genuine  check  of  the  person  whose  name 
was  forged  that  it  was  not  likely  to  deceive  the  officers  of  the  bank  on 
which  it  was  drawn. 

Indictment  for  forgery  of  a  check  on  the  Marine  Bank,  pur- 
porting to  be  signed  by  F.  B.  Whitwell,  and  which  Was  passed 
by  defendant  to  Henry  Britton  as  genuine.  Defendant  asked 
the  court  to  instruct  the  jury  that  there  was  no  forgery  unless 
the  check  so  much  resembled  the  genuine  check  of  Whitwell 
that  it  would  be  likely  to  deceive  the  officers  of  the  bank«  if  men 
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of  ordinary  obserraidon.  This  instruction  was  refused,  and 
another  given  to  the  efifect  that  it  was  forgery  if  the  check 
would  be  likely  to  deceive  a  person  of  ordinary  understanding, 
who  was  not  familiar  with  the  handwriting  of  the  person  whose 
name  was  forged.     The  defendant  was  convicted. 

li.  ChoatCy  aUomey  general^  for  the  commonwealth. 

N.  Morion  and  B,  San/ord,  for  the  defendant. 

By  Court,  Dewet,  J.  The  instructions  asked  on  the  part  of 
the  defendant  were  properly  refused.  It  is  not  necessary  that 
there  should  be  so  perfect  a  resemblance  to  the  genuine  hand- 
writing of  the  party  whose  name  is  forged  as  would  impose  on 
persons  having  particular  knowledge  of  the  handwriting  of 
such  party,  nor  is  it  necessary  that  the  officers  of  the  bank  upon 
which  a  check  purported  to  be  drawn  would  have  probably 
been  misled  and  deceived  by  it.  The  intent  to  defraud  the 
bank  may  exist,  and  may  be  found  by  the  jury,  though  the  offi- 
cers of  the  bank,  from  their  better  acquaintance  with  the  gen- 
uine handwriting  of  the  drawer,  would  readily  have  detected 
the  check  as  a  counterfeit  one.  The  authorities  to  this  point 
may  be  found  in  2  Hale  P.  0.  950;  Bex  v.  Mazagora,  Buss.  & 
Ry.  291;  Bex  v.  Sheppard,  Id.  169;  8  Greenl.  Ev.,  sec.  103. 

Exceptions  overruled. 

Crime  ot  Forokbt  is  Fully  Defined  and  Cok«ii>erei>  in  a  note  to  Ar* 
wM  ▼.  Cott,  22  Am.  Dec.  306-321. 


OsBOBN  V.  Cook. 

[11  OUBHIKO,  633.] 

Testatok  Kebd  not  Declabe  to  Witnesses,  nob  Need  They  Know, 
that  the  instrument  which  they  attest  at  bis  request  is  his  will.     It  is 
sufficient  that  he  knows  whst  the  instrument  is.     No  formal  publication 
(         or  declaration  that  it  is  his  will  is  required. 

Appeal  from  an  order  denying  probate  of  the  alleged  will  of 
Nathan  Cook.  The  will  had  been  wholly  written  by  the  tes- 
tator. There  was  no  clause  of  attestation  for  the  witnesses  to 
sign,  but  their  signatures  were  preceded  by  the  word  "  witness." 
The  testator  signed  in  the  presence  of  two  of  the  witnesses,  and 
pointed  out  his  signature  to  the  third  witness.  Each  witness 
figned  at  the  request  of  the  testator  and  in  his  presence,  but 
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neither  of  the  witnesses  knew  or  suspected  the  character  of  the 
instrument  he  was  witnessing. 

S.  n,  Phillips,  for  the  appellants. 

N,  f/.  Lord,  for  the  appellees. 

By  Court,  Thomas,  J.  The  only  question  raised  upon  the  ap- 
peal and  the  agreed  statement  of  facts  is,  whether  the  instru- 
ment was  duly  executed. 

This  question  must  be  determined  by  a  just  construction  of 
the  provision  of  the  revised  statutes,  c.  G2,  sec.  G,  which  is: 
**  No  will,  excepting  nuncupative  wills,  shall  be  effectual,  unless 
it  be  in  writing  and  signed  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  express  direction,  and  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  three  or  more  compe- 
tent witnesses." 

This  will  was  in  writing,  signed  by  the  testator,  and  attested 
and  subscribed  in  his  presence  by  three  competent  witnesses. 
It  was  written  by  the  testator.  He  knew,  therefore,  if  of  sound 
mind,  what  he  signed,  and  what  he  asked  the  witnesses  to 
attest.  The  calling  upon  witnesses  to  attest  his  execution  of  an 
instrument  whose  character  and  contents  he  well  knew  was  in 
effect  a  declaration  that  the  instrument  he  had  signed  and  his  sig- 
nature to  which  he  desired  them  to  attest  was  his  act,  though 
the  character  and  contents  of  the  instrument  were  not  disclosed 
to  them.  It  was  as  if  the  testator  had  said:  **  This  instrument 
is  my  act;  it  expresses  my  wishes  and  pui-poses;  and  though  I 
do  not  tell  you  what  it  is,  I  desire  you  to  attest  that  it  is  my  act, 
and  that  I  have  executed  and  recognized  it  as  such  in  your  pres- 
,ence."  We  think  all  the  requirements  of  the  statute  are  met 
and  satisfied.  No  formal  publication  of  the  instrument,  no 
declaration  of  its  contents  or  of  its  nature,  is  in  terms  required. 
The  legislature  have  prescribed  certain  solemnities  to  be  ob- 
served in  the  execution  of  a  will,  that  it  may  be  seen  that  it  is 
the  free,  conscious,  intelligent  act  of  the  maker;  but  they  have 
not  prescribed  that  he  should  publish  to  the  world  or  to  the 
witnesses  what  is  in  the  will,  or  even  that  it  is  a  will. 

A  usage  has  doubtless  existed  to  some  extent  in  the  probate 
courts,  to  inquire  of  the  subscribing  witnesses  whether  the  tes- 
tator declared  the  instrument  he  had  signed  to  be  his  will;  and 
isJioh  a  declaration  frequently  makes  part  of  the  clause  of  attesta- 
tion; but  such  declaration  is  not  necessary.  There  may  exist 
vei'y  excellent  reasons  why  the  testator  may  not  wish  to  disclose, 
and  why  the  law  should  not  require  him  to  disclose,  the  fact 
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that  he  has  made  a  will  at  all;  either,  as  Swinbum  says,  "  be- 
cause the  testator  is  afraid  to  offend  such  persons  as  do  gape  for 
greater  bequests  than  either  they  have  deserved  or  the  testator 
is  willing  to  bestow  upon  them  (lest  they,  peradventure,  under- 
standing thereof 9  would  not  suffer  him  to  live  in  quiet);  or  else 
ho  should  overmuch  encourage  others  to  whom  he  meant  to  be 
more  beneficial  than  they  expected  (and  so  give  them  occasion 
to  be  more  negligent  husbands  or  stewards  about  their  own 
affairs  than  otherwise  they  would  have  been  if  they  had  not  ex- 
pected such  a  benefit  at  the  testator's  hands);  or  for  some  other 
considerations:"  Swinburn  on  Wills,  27. 

It  is  not  easy  to  trace  the  origin  of  the  belief,  which  we  are 
aware  is  quite  prevalent,  of  the  necessity  of  some  formal  publi- 
cation of  a  will,  or  declaration  by  the  testator  that  the  instru- 
ment is  his  last  will  and  testament;  but  as  a  question  of  princi- 
ple or  of  authority,  it  is  now  settled  that  such  publication  or 
declaration  is  unnecessary. 

In  the  case  of  Wyndham  v.  Cheiioynd,  1  Burr.  421,  Lord 
Mansfield  says:  "  Suppose  the  witnesses  honest,  how  little  need 
they  know;  they  do  not  know  the  contents;  they  need  not  be 
together;  they  need  not  see  the  testator  sign  (if  he  acknowledges 
his  hand,  it  is  sufficient);  they  need  not  know  it  is  a  will  (if  he 
delivers  it  as  a  deed,  it  is  sufficient)."  In  Bond  v.  SeaweU,  3  Id. 
1775,  Lord  Mansfield  says:  "  It  is  not  necessary  that  the  testator 
should  declare  the  instrument  he  executed  to  be  his  will."  Aud 
Triinmer  v.  Jackson,  in  the  king's  bench,  cited  in  4  Burn's  Ecc. 
Law,  9th  ed.,  102  [6th  ed.  129],  was  a  case  where  the  witnesses 
were  deceived  by  the  execution,  being  led  to  believe,  from  the 
words  used  by  the  testator,  that  it  was  a  deed,  and  not  a  will; 
and  it  was  adjudged  a  sufficient  execution :  See  also  Wallis  v. 
Wallis,  Id.  100  [6th  ed.  127].  In  Moodie  v.  Reid,  7  Taunt.  361, 
Chief  Justice  Gibbs  says:  "A  will,  as  such,  requires  no  publica- 
tion; be  publication  what  it  may,  a  will  may  be  good  without  it." 

In  the  more  recent  case  of  White  v.  Trustees  of  the  British  Mu- 
seum, 6  Bing.  310,  it  was  held  that  a  will  was  sufficiently  at- 
tested when  subscribed  by  three  witnesses,  in  the  presence  and 
at  the  request  of  the  testator,  although  none  of  the  witnesses 
saw  the  testator's  signature,  and  only  one  of  them  knew  what 
the  instrument  was.  Chief  Justice  Tindal  treats  the  law  as 
fully  settled,  that  a  bare  acknowledgment  by  the  testator  of  his 
handwriting  is  sufficient  to  make  the  attestation  and  subscrip- 
tion of  the  witnesses  good  within  the  statute,  although  such  ac- 
knowledgment conveys  no  intimation  whatever,  or  means  of 
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knowledge,  either  of  the  nature  of  the  instrument  or  the  object 
of  signing:  See  also  Wright  v.  Wright^  7  Id.  467;  Johnson  v. 
Johnson,  1  Gromp.  &  M.  140. 

In  IloU  V.  Oenge,  3  Curt.  181,  Sir  Herbert  Jenner  Fust,  re- 
ferring to  the  case  of  While  v.  Dmstees  of  British  Museum,  supra. 
Bays:  "This  is  a  determination,  that  where  a  testator  had  writ- 
ten a  will  himself  and  signed  it,  and  produces  that  will  so 
signed  (for  that  is  a  point  never  to  be  lost  sight  of)  to  witnesses, 
and  desires  them  to  sign  their  names,  that  amounts  to  an  ac- 
knowledgment that  the  paper  signed  by  them  is  his  will,  and 
the  instrument  is  complete  for  its  purpose;  it  is  acknowledged 
by  the  testator  to  be  his  will."  It  would  be  more  exact  to  say 
the  instrument  is  acknowledged  to  be  his  act,  which,  upon  pro- 
duction, is  found  to  be  his  will. 

In  our  own  commonwealth  the  decisions  lead  to  the  same 
conclusion.    In  the  case  of  Sioetl  ▼.  Boardman,  1  Mass.  268 
[2  Am.  Dec.  16],  relied  upon  by  the  appellees,  the  marginal 
note  of  the  reporter  is  calculated  to  mislead.    The  case  was 
decided,  and  rightly,  upon  the  ground  that  the  testator  did  not 
know  he  was  executing  his  will.     Sewall,  J.,  says:  "I  do  not 
find  any  cases  which  have  been  decided  expressly  determining 
what  amounts  to  a  publication.    But  there  must  be  proof  that 
the  person  knew  the  instrument  to  be  his  will;  that  he  intended 
it  as  such.     In  the  case  now  under  consideration  there  is  no 
evidence,  except  the  signature  of  the  deceased,  of  these  facts. 
I  do  not  think  that  any  particular  ceremony  of  publication  is 
necessary  or  material;  but  the  deceased  ought  at  least  to  have 
known  and  imderstood  that  he  was  executing  his  will."     Sedg- 
wick, J.,  places  the  decision  upon  the  same  groimd;  but  says: 
*'  It  ought  at  least  to  appear  Uiat  the  person  knew  he  was  exe- 
cuting his  will,  and  that  he  communicated  that  fact  to  those 
who  were  called  to  attest  the  same  as  witnesses;  and  this  is 
necessary  to  prevent  imposition,  from  the  situation  in  which 
persons  frequently  are  at  the  time  of  executing  these  instru- 
ments."   This  point  does  not  seem  necessary  to  a  determina- 
tion of  the  case,  or  to  be  in  harmony  with  the  authorities;  and 
the  reason  of  it  would  not  apply  to  the  case  of  a  will  written  by 
the  testator  himself.     Dana,  C.  J.,  puts  the  decision  upon  the 
same  ground — that  there  was  not  a  particle  of  evidence  that  the 
testator  knew  he  was  making  a  will. 

The  more  recent  cases,  Dewey  v.  Dewey,  1  Met.  849  [36  Am. 
Dec.  867],  and  Hogan  v.  Grosvenor,  10  Id.  64  [48  Am.  Deo.  414]» 
recognize  and  adopt  the  principles  stated  in  the  case  of  WhUe  t. 
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Thuiees  of  British  Mu»eum,  supra.  In  Eagan  t.  Orotvenor^  supra, 
Habbard^  J.,  said:  ''We  consider  the  law  as  settled,  that  the 
testator  need  not  execute  the  instrament  in  the  presence  of  the 
^tnesses;  that  thej  need  not  sign  in  the  presence  of  each  other; 
and  that  all  which  is  required  is,  that  the  testator  shall  see  their 
attestation,  or  be  in  a  situation  where  he  can  see  it.  His  ac- 
knowledgment that  the  instrament  is  his,  with  a  request  thai 
they  attest  it,  is  sufficient.'' 

The  doctaine  of  these  cases  covers  the  ground  of  this.  If  any 
declaration  is  necessary,  it  requires  no  set  form  of  speech,  in- 
deed, no  words;  it  may  be  done  by  acts  as  well  as  words.  Nan 
quod  dictum  y  sed  quod  factum  est,  inspicilur.  And  the  presenta- 
tion of  the  instrument,  written  by  the  testator  himself  and 
bearing  his  signature,  to  the  witnesses,  with  a  request  for  them 
to  attest  it,  was  sufficient. 

Decree  of  court  of  probate  reversed. 

WiTKESSEs  TO  WiLL  Keed  NOT  Ejiow  FBOM  Tbstatob,  noT  otherwiM, 
tfa»t  the  instrument  which  they  are  called  to  attest  is  a  will:  Eta  v.  Ed- 
wards, 16  Gray,  92;  TUden  r.  Tilden,  13  Gray,  114;  nor  need  there  be  any 
formal  claose  of  attestation:  Ela  v.  Edwards,  16  Gray,  96.  With  respect  to 
the  ezecntionand  attestation  of  wills,  see  Wright  v.  Lewis,  55  Am.  Dec  714; 
Qrttnough  v.  Ortenough,  51  Id.  567,  and  note;  Bosser  v.  Franklin,  52  Id.  97, 
and  note;  Jaamuy  v.  Thome,  45  Id.  424,  and  note;  Nelson  v.  McOifferl^  49 
Id.  170;  Rigg  y.  WUUm,  54  Id.  419;  Reynolds  v.  Reynolds^  40  Id.  599;  Ilogam 
▼.  Gromenor,  43  Id.  414,  and  note;  Dewey  v.  Dewey,  35  Id.  367;  ChUhrie  ▼. 
Owen,  35  Id.  311,  and  note. 


Lund  et  XJx.  v.  Inhabitants  of  Ttngsbobough. 

[11  CUSBINOt  683.] 

On  Who  Voluntarily  Leaps  from  Waoon  to  Escapk  from  an  appar- 
ently greater  peril  occasioned  by  a  defect  in  a  highway  may  recover 
damages  for  injuries  suffered  by  him,  under  a  statute  making  a  town 
liable  for  injuries  caused  "  by  reason  of  any  defect  or  want  of  repair  in 
soy  highway/'  although  neither  he  nor  the  wagon  oome  in  contact  with 
the  defect,  provided  the  circumstances  were  such  as  to  justify  liis  con- 
dact  in  leaping  from  the  wagon. 

Ukdib  Complaint  fob  Damaoks  Sustained  et  beino  Thrown  from 
Waoon  by  reason  of  its  being  brought  into  contact  with  a  defect  in  a 
highway,  the  plaintiff  is  not  entitled  to  prove  damages  arising  from  his 
voluntarily  leaping  from  such  wagon  to  avoid  injuries  rendered  imminent 
by  such  defect. 

EivusAL  mat  bb  Had  for  Instructions  Correct  in  Abstract,  but  not 
adapted  to  the  case  stated  in  the  pleadings,  such  instructions  being  given 
to  the  jury  in  response  to  an  inquiry  made  by  them,  and  after  the  case  had 
been  tried  on  the  theory  stated  in  the  complaint. 
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AonoN  to  recover  for  injuries  to  Mrs.  Lund,  alleged  to  hare 
been  occasioned  by  a  defect  in  the  highway.  The  plaintiffs  were 
traveling  along  the  highway  between  eight  and  nine  o'clock  in 
the  evening.  Across  the  road  ran  a  culvert,  in  one  end  of  which 
was  a  hole.  The  plaintiffs'  horse  became  frightened  at  the  play- 
ing of  a  band  of  music.  Mrs.  Lund  was  found  on  the  ground 
near  the  culvert  seriously  hurt.  The  evidence  was  conflicting  as 
to  whether  she  jumped  from  the  wagon  or  was  thrown  from  it, 
and  as  to  whether  the  wagon  came  into  actual  contact  with  the 
hole  or  culvert.  The  wagon  was  not  shown  to  have  been  upset. 
After  the  jury  had  received  their  instructions  and  retired  for 
consultation  they  returned  and  inquired  whether  the  defendants 
were  liable  if  the  wheel  of  the  wagon  did  not  go  into  the  hole, 
but  Mrs.  Lund  jumped  for  fear  she  would  be  injured  if  it  did  go 
into  the  hole.  The  court  replied,  in  substance,  that  the  defend- 
ants would  be  liable  in  such  contingency,  if  the  jumping  were 
not  done  rashly,  but,  under  the  circumstances,  was  a  prudent 
precaution  to  escape  from  imminent  danger.  Verdict  for 
plaintiffs.    Defendants  excepted. 

O.  F.  Farley,  for  the  plaintiffs. 

J,  O.  Abbott,  for  the  defendants. 

By  Court,  Dewbt,  J.  It  is  contended  on  the  part  of  the  de- 
fendants that  the  rules  of  law  applicable  to  carriers  of  passengers 
in  stage-coaches  or  other  vehicles,  where,  by  reason  of  exposure 
to  great  bodily  harm  through  some  default  of  the  carrier,  the 
passenger  voluntarily  throws  himself  from  the  carriage  to  avoid 
a  greater  peril,  and  thereby  receives  a  bodily  injury,  do  not  ap- 
ply to  towns,  in  reference  to  travelers  upon  a  defective  highway, 
and  who,  by  reason  of  a  like  exposure  by  their  imminence  of 
contact  with  such  defect,  have  thrown  tiiemselves  from  their 
carriage  or  other  vehicle,  and  thus  received  a  serious  personal 
injury.  The  plaintiffs  not  having  come  in  actual  contact  with  the 
defect  in  the  highway,  it  is  said  that  the  liability  has  not  attached 
to  the  town.  But  this,  we  think,  is  too  limited  a  construction  of 
the  statute.  The  injury  to  be  compensated  for  by  the  town  is 
one  that  has  been  occasioned  '*  by  reason  of  any  defect  or  want 
of  repair  in  any  highway,"  etc.  Such  injury  to  the  person  may 
be  occasioned  by  reason  of  the  defect  of  the  highway,  when  the 
traveler,  being  brought  suddenly  into  imminent  peril  by  his  near 
approach  to  it,  in  the  exercise  of  ordinary  care  and  prudence, 
voluntarily  leaps  from  his  carriage  and  suffers  an  injury  thereby. 
The  circumstances  must  be  such  as  to  justify  his  conduct,  and 
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tLe  defect  in  the  highway  most  have  been  the  cause  of  his  Yolun* 
tarj  act  of  throwing  himself  from  the  carriage. 

It  is  farther  insisted,  however,  that  the  instractions  given  to 
the  juiy  on  tbeir  coming  into  court  and  asking  further  instruc* 
tions  after  the  case  had  been  committed  to  them,  although  cor- 
rect as  abstract  propositions,  or  in  reference  to  other  cases  that 
might  have  called  for  such  a  ruling,  yet  were  imauthorized  in 
this  particular  case,  and  upon  the  cause  of  action  as  set  forth 
in  the  declaration.  The  declaration,  after  setting  forth  the 
defect  in  the  highway,  alleges,  as  the  ground  for  recovering 
damages,  **  that  by  reason  of  said  defect  in  said  highway  the 
said  Maiy  was  violently  thrown  from  said  wagon  upon  the 
ground,"  whereby,  etc. ,  she  was  injured  in  her  limb. 

The  plaintiffs'  case,  as  set  forth  in  the  declaration,  obviously 
points  to  the  case  of  being  involuntarily  thrown  from  the  wagon 
by  reason  of  the  same  coming  in  contact  with  the  alleged  defect 
and  obstruction  in  the  highway.  It  was  this  case  which  was  on 
trial  before  the  jury,  and  evidence  of  an  accident  occasioned  by 
a  voluntary  leaping  from  the  wagon  to  avoid  a  peril  tob^which 
the  female  plaintiff  was  exposed  by  remaining  in  the  same,  that 
of  the  wagon  being  upset  by  actual  contact  with  the  hole  in  the 
highway,  would  have  been  liable  to  the  objection  of  a  variance 
between  the  declaration  and  the  proof. 

The  instructions  given,  therefore,  although  entirely  proper 
under  a  declaration  adapted  to  the  state  of  facts  supposed,  were 
not  applicable  to  the  case  as  presented  on  the  pleadings.  They 
were  such  as  authorized  the  jury  to  find  that  the  plaintiffs  had 
maintained  the  action  by  proof  of  a  voluntary  leaping  from  the 
wagon  under  justifiable  circumstances,  to  avoid  danger  from  the 
defect  in  the  highway,  although  the  wagon  did  not  go  into 
the  hole,  and  the  party  was  not  thrown  out. 

The  further  inquiry  then  arises,  whether  the  defendants  can, 
at  this  stage  of  the  case,  avail  themselves  of  this  variance  be- 
tween the  declaration  an^  the  evidence  relied  upon  to  sustain 
the  verdict. 

Dealing  with  this  case  as  the  ordinary  one  of  a  case  tried  be- 
fore a  jury  upon  questions  of  fact  contested  by  the  parties,  and 
where  the  case  opened  by  the  plaintiff,  and  the  case  as  argued 
and  submitted  to  the  jury,  directly  presented  the  question  upon 
which  their  verdict  was  found,  we  should  hold  the  defendants 
estopped  from  taking  the  objection,  after  verdict,  to  a  variance 
between  the  declaration  and  the  proof.  Not  having  taken  this 
objection  at  the  proper  stage  of  the  case,  they  should  not  be 
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allowed  to  raise  it  afterwards  for  the  first  time  on  a  bill  of  ex- 
ceptions, or  report  of  the  case  by  the  presiding  jnstioe.  If  taken 
at  the  trial,  the  plaintiff  might  ask  leave  to  amend,  and  thus  at 
an  early  period  obviate  the  objection  before  the  case  was  sub- 
mitted  to  the  jury,  while  the  other  party  would  also  be  fully 
protected  in  all  his  legal  rights,  oompeUing  the  parly  to  amend 
or  discontinue  his  action. 

This  case  does  not  thus  present  itself,  as  we  understand  from 
the  report  and  the  argument  at  the  bar.  The  instructions  com- 
plained of,  that  the  defendants  were  liable  in  this  action  al- 
though the  wheel  of  the  wagon  did  not  go  into  the  hole,  and 
Mrs.  Lund  was  not  thrown  out  of  the  wagon  but  voluntarily 
jumped  out  of  it,  under  such  circumstances  of  exposure  to  dan- 
ger as  would  justify  her  in  so  doing,  in  the  exercise  of  ordinary 
care  and  prudence,  were  not  given  in  the  ordinary  charge  of  the 
judge  in  summing  up  the  case  to  the  jury,  but  aftei^  the  jury  bad 
been  out  some  time,  and  had  come  into  court  and  asked  certain 
further  instructions  or  directions  in  matters  of  law  upon  a  ques- 
tion propounded  by  them  to  the  court.  Communications  from 
the  court  at  this  stage  of  the  trial  are  usually  deemed  a  matter 
in  which  the  counsel  are  not  to  interfere,  and  their  silence,  if 
present,  which  might  or  might  not  be  the  case,  should  not  estop 
them  from  raising  any  question  upon  the  correctness  in  matters 
of  law  of  any  new  instructions  thus  given  as  to  the  right  of  the 
plaintiff  to  maintain  his  action.  The  instructions  being  giv^n 
under  these  circumstances,  the  court  are  of  opinion  that  it  is 
open  to  the  defendants  to  question  their  correctness  as  applied 
to  the  case  stated  in  the  plaintiffs'  declaration.  As  already 
stated,  the  case  upon  which  the  instructions  were  given,  in  an- 
swer to  the  inquiry  of  the  jury,  was  not  the  case  stated  in  the 
plaintiffs'  declaration. 

The  verdict  must  be  set  aside,  and  a  new  trial  had. 


ThB  PBI5CIFAL  GASB  HAS  BEEN  OITBD  AND  piBTINOUIBSED  in  ■everal  mib> 

sequent  cases  in  Massachusetts.  In  some  instances,  in  that  state,  horses  be- 
coming frightened  by  obstructions  in  the  highway,  became  unmanageable 
and  ran  away,  causing  damage  by  their  flight,  but  not  coming  in  contact 
with  the  obstruction.  It  was  held  that  these  cases  were  not  analogous  to  the 
principal  case;  that  the  damage  was  neither  directly  produced  by  the  obstruc- 
tion or  defect  nor  by  a  reasonable  attempt  to  avoid  it,  but  by  the  running 
away  of  a  frightened  horse;  and  therefore,  that  the  town  was  not  liable  un- 
der the  statute:  Cook  v.  CharUstoum,  98  Mass.  82;  Kingabury  v.  Dedham,  13 
Allen,  189.  The  rule  of  the  principal  case  was  reasserted  in  Sean  v.  Dennis, 
105  Mass.  812,  in  the  following  language:  "  The  liability  of  towns  for  defeota 
bi  a  highway  is  not  limited  to  injuries  suffered  by  reason  of  a  ta»veler,  or  hit 
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hunt  cr  carriage,  coming  into  immediate  contact  with  tbe  defect,  biiYextcndf 
to  injuries  to  the  hone  while  nnder  the  immediate  impulse  or  impetus  receiTed 
fnHn  the  defect,  or  during  reasonable  efforts  to  relieve  him  from  the  position  into 
which  he  has  been  thrown  by  coming  into  contact  with  the  defect,  or  to  the 
traveler  by  voluntarily  leaping  from  the  carriage,  in  the  exercise  of  ordinary 
care  and  prudence,  to  avoid  apparently  imminent  danger  from  being  brought 
into  contact  with  the  defect,  or  from  impending  consequences  immediately 
vesolting  therefrom." 


Upton  v.  Suffolk  County  Mills. 

[11  CimHXiio,  586.] 
GiNE&AL  Selling  Agent  has  No  Authority  to  depart  from  the  usual 

manner  of  accomplishing  wliat  he  is  employed  to  effect. 
General  Selling  Agent  has  No  Authoritt  to  Warrant  that  FLOim 

sold  by  him  will  keep  sweet  dnrirg  voyage  from  Massachusetts  to  Oali- 

fomia. 

Aflsuifpsrr  for  breach  of  warranty.  The  defendants'  general 
selling  agent,  W.  W.  Alleott,  sold  four  thousand  barrels  of  flour 
at  Boston,  to  plaintiff,  a  merchant  in  the  California  trade,  and 
w<trranted  it  "to  keep  sweet  during  voyage  to  California.'' 
Allcott  was  shown  to  be  superintendent  and  general  agent  of  th^ 
defendants.  His  duties  were  confined  to  manufacturing  and 
fleUing  on  commission.  The  other  facts  appear  from  the  opinion* 
The  plaintiff  was  to  be  nonsuited  if  the  court  should  find  that 
the  contiract  of  warranty  was  not  authorized  nor  ratified  by  de- 
fendants. 

Q.  T.  and  C.  P.  Curtis,  jun.,  for  the  plaintiff. 

(7.  O.  Laring  and  J.  W,  Thomlon,  for  the  defendants. 

By  Court,  Mbtoalf,  J.  The  court  have  not  found  it  neces- 
saiy  to  form  an  opinion  upon  a  question  which  was  ably  argued, 
namely,  whether  the  contract  declared  on  legally  purports  to  bo 
a  contract  between  the  plaintiff  and  the  defendants.  Assuming 
that  it  does,  yet  we  are  all  of  opinion  that  the  defendants  are 
not  bound  by  it,  because  Allcott  had  no  authority  to  bind  tbem 
by  such  a  contract.  It  appears  from  his  testimony  tbnt  he  was 
their  general  selling  agent,  and  had  no  special  instructions  in 
regard  to  making  sales;  that  no  authority  (by' which  he  doubt- 
less means  express  authority)  was  ever  given  to  him  by  the 
defendants  to  make  such  a  warranty  as  that  on  which  this  action 
is  brought;  that  no  extra  price  was  paid  for  the  flour  by  reason 
of  the  warranty;  that  though  the  sale  was  entered  on  tbe  defend- 
ants' books,  jet  that  the  warranty  was  not  entered  there;  and 
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that  the  defendants  had  no  notice  of  the  warranty  until  thej 
were  called  upon  by  the  plaintiff  to  answer  for  a  breach  of  it. 

The  single  question  which  we  have  examined  is.  What  is  the 
extent  of  the  implied  authority  of  a  general  selling  agent?  The 
answer  is,  It  is  the  same  as  that  of  other  general  agents.  And 
it  is  an  elementary  principle  that  an  agent  employed  generally 
to  do  any  act  is  authorized  to  do  it  only  in  the  usual  way  of 
business:  Smith's  Merc.  Law,  Am.  ed.  1847,  p.  105,6th  ed.,  129; 
Woolrych  on  Com.  &  Merc.  Law,  319;  t/ones  v.  Warner^  11  Conn. 
48.  A  general  agent  is  not  by  virtue  of  his  commission  per* 
mitted  to  depart  from  the  usual  manner  of  effecting  what  he  is 
employed  to  effect:  3  Chit.  Law  of  Com.  &  Man.  199.  When 
one  authorizes  another  to  sell  goods,  he  is  presumed  to  author* 
ize  him  to  sell  in  the  usual  manner,  and  only  in  the  usual  man- 
ner, in  which  goods  or  things  of  that  sort  are  sold:  Stoiy  on 
Agency,  sec.  60.  See  also  Shaw  t.  Stone,  1  Cush.  228.  The 
usage  of  the  business  in  which  a  general  agent  is  employed  fur- 
nishes the  rule  by  which  his  authority  is  measured.  Hence,  a 
general  selling  agent  has  authority  to  sell  on  credit,  and  to  war- 
rant the  soundness  of  the  article  sold,  when  such  is  the  usage: 
Ooodenaw  v.  Thaler,  7  Mass.  36;  Alexander  v.  Oibson,  2  Camp.  555; 
Nelson  y.  Cowing,  6  Hill,  336;  2  Kent's  Com.,  6th  ed.,  622; 
Bussell  on  Factors,  58;  Smith  on  Master  and  Servant,  128, 129. 
But  as  stocks  and  goods  sent  to  auction  are  not  usually  sold  on 
credit,  a  stock-broker  or  auctioneer  has  no  authority  so  to  sell 
them  unless  he  has  the  owner's  express  direction  or  consent: 
WUiehire  v.  Sims,  1  Camp.  258;  3  Chit.  Law  of  Com.  &  Man. 
205;  1  Bell's  Com.  388.  And  it  was  said  by  Mr.  Justice  Thomp- 
son, in  The  Monte  AUegre,  9  Wheat.  647,  that  auctioneers  hava 
only  authority  to  sell,  and  not  to  warrant,  unless  specially  in- 
structed so  to  do. 

As  there  is  no  evidence  or  suggestion  of  a  usage  to  sell  flour 
with  the  hazardous  warranty  that  it  shall  keep  sweet  during  a 
sea-voyage  in  which  it  must  twice  cross  the  equator,  we  deem  it 
quite  clear  that  nothing  short  of  an  express  authority  conferred 
on  Allcott  by  the  defendants  would  empower  him  to  bind  them 
by  such  a  warranty :  See  Cox  v.  MdLand  Oomdies  Bailway  Com* 
f  \any,  3  Exch.  278*. 

Plaintiff  nonsuit. 
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112  OUBBOIO,   19.] 

Tbotbb  cah  not  bs  Maintaiksd  AGAiifST  CoNsioKsi's  Plxdgkb  bt  Gok- 
noNOB  OF  Sfbcifio  Babbbls  of  Floub  where  the  oonsignor  drew  his 
draft  on  the  consignee  "  against  the  floor,''  which  the  former  discounted 
and  the  latter  accepted,  bnt  did  not  pay  at  maturity;  and  where  at- 
tached to  the  draft  was  a  warehouse  receipt  and  a  certificate  executed 
by  the  consiguor,  by  which  he  agreed  to  hold  the  flour  subject  to  the 
•ole  order  of  the  consignee  or  his  assigns,  and  to  ship  the  same  to  him  by 
the  first  opportunity,  and  certified  that  the  draft  had  been  drawn  as 
above,  and  that  the  receipt  and  certificate  should  remain  attached  there- 
to, and  be  evidence  of  a  lien  on  the  flour  in  favor  of  the  holders  of  the 
draft  until  payment,  but  reserved  to  the  consignee  the  right  to  sell  the 
flour,  holding  the  proceeds  instead  thereof  in  trust  for  the  holders  of  the 
draftb  The  consignor  has  so  far  parted  with  the  right  of  property  and 
of  possession,  which  are  so  far  vested  in  the  holders  of  the  draft  that  the 
consignor  can  not  maintain  the  action. 

Tboyeb  for  a  nnmber  of  barrels  of  floor.  It  appeared  upon 
the  trial  that  the  plaintiff,  who  resided  at  £>etroit,  purchased 
flour,  sometimes  on  his  own  account  and  sometimes  on  joint 
account  with  one  Gibson,  of  Boston.  In  October,  1847,  the 
plaintiff,  having  made  a  purchase  while  the  flour  was  in  his  store 
at  Detroit,  executed  a  certificate  and  a  duplicate  warehouse  re- 
ceipt of  five  hundred  barrels  specifically  marked  and  branded, 
drew  his  draft  on  Gibson  against  the  flour,  attached  the  re- 
ceipt and  certificate  to  the  draft,  and  discounted  the  draft  at 
the  Michigan  State  Bank.  The  draft,  accompanied  by  the  re- 
ceipt and  certificate,  was  sent  to  Gibson,  who  accepted  it  but 
never  paid  it.  While  the  flour  was  in  transitu,  consigned  to 
Gibson,  the  latter  pledged  it  to  the  defendants,  Gardner  &  Co., 
for  certain  advances,  and  the  defendants  received  the  same  and 
paid  the  charges  thereon.  The  substance  of  the  receipt  and 
certificate  appears  in  the  opinion.  It  was  contended  by  the  de- 
fendants that  the  plaintiff's  title  and  possession  were  transferred 
by  the  draft,  receipt,  and  certificate,  but  the  presiding  judge 
ruled  otherwise.  Verdict  for  the  plaintiff,  and  exceptions  by 
the  defendant  to  the  ruling. 

C.  P.  Curtis  and  E.  Menvin,  for  the  plaintiff. 
S.  BarUeti  and  O,  O.  Hubbard,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  This  case  presents  an  exceedingly  im« 
portant  and  interesting  question,  affecting  the  very  largo  and 
growing  trade  between  the  western  states  and  the  markets  and 
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Bhipping  ports  of  the  Atlantic  coast  in  the  great  staples  of 
grain,  pork,  and  other  country  produce.  The  facts  in  the  present 
case  are  as  follows: 

The  plaintiff  executed  in  his  own  name  a  duplicate  warehouse 
receipt,  dated  the  twenty-seventh  of  October,  1847,  acknowl« 
edging  that  he  had  received  in  store,  in  good  order,  etc.,  five 
hundred  barrels  superfine  flour,  branded  and  marked,  and  which 
ho  agreed  to  hold,  subject  to  the  sole  order  of  Charles  D.  Gibson 
or  his  assigns,  and  by  the  first  opportunity  to  ship  the  same 
consigned  to  him,  with  conditions  that  said  receipt  remained 
attached  to  the  following  certificate,  referring  to  the  property 
described  in  such  receipt:  **I  hereby  certify  that  I  have  drawn 
my  draft  for  two  thousand  two  hundred  and  fifty  dollars,  dated 
October  27, 1847,  payable  December  26-29,  and  numbered  twelve, 
on  said  Charles  D.  Gibson,  against  the  property  described  in 
receipt  herewith,  numbered  twelve,  by  F.  H.  De  Wolf.  This 
receipt  and  certificate  shall  remain  attached  to  said  draft,  and 
shall  be  evidence  of  a  lien  on  the  said  property  in  favor  of  the 
holders  of  said  draft  until  payment;  but  reserving  to  the  con- 
signee named  in  this  receipt  and  certificate  the  right  to  sell  the 
same  upon  receipt,  holding  the  proceeds,  instead  of  said  property, 
in  trust  for  the  holders  of  said  draft.  Fitz  Henry  De  Wolf." 
On  the  margin  of  this  certificate  was  written,  ''  Consignee, 
Charles  Dana  Gibson,  Boston."  A  draft  drawn  by  De  Wolf 
on  said  Gibson  was  also  annexed,  being  described  as  No.  12, 
corresponding  with  the  number  of  the  receipt  and  certificate 
above,  for  two  thousand  two  hundred  and  fifty  dollars,  and 
drawn  "  against  the  flour  in  the  warehouse  receipt."  This  draft 
was  discounted  by  the  Michigan  State  Bank,  and  with  the  ware- 
house receipt  and  certificate  accompanying  was  forwarded  by 
the  bank  to  Boston,  presented  to  Gibson,  and  by  him  accepted. 
The  draft  was  presented  at  maturity  for  payment,  but  has  never 
been  ])aid. 

These  documents  all  bear  one  and  the  same  date,  are  parts  of 
one  transaction,  refer  to  each  other,  and  must  be  construed 
together.  The  intent  is  clear  and  manifest  that  these  specific 
bcurels,  branded,  marked,  and  numbered,  and  so  capable  of 
being  identified  and  distinguished,  should  stand  as  collateral 
security  for  that  draft.  Notice  is  given  to  Gibson,  the  consignee. 
He  could  only  know  of  the  deposit,  pledge,  and  intended  con- 
signment to  himself  by  a  presentation  of  the  documents;  and 
his  acceptance  of  the  draft  was  an  assent  to  take  the  consign* 
ment  upon  the  terms  proposed. 
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It  is  an  old  rale  of  mercantile  law  that  when  goods  are  con* 
signed  to  a  person  with  notice  that  a  draft  is  drawn  against  it 
by  the  consignor  in  favor  of  a  third  person,  the  consignee  can 
not  accept  the  consignment  and  refuse  to  accept  the  draft.  But 
here  he  did,  in  terms,  accept  the  draft  as  drawn  against  that 
consignment.  It  is  not  necessary  to  determine  at  what  precise 
time  the  change  of  property  was  effected  by  discounting  the 
draft  upon  the  credit  of  this  peculiar  form  of  pledge;  it  is  suffi- 
cient that  he  who  had  the  jus  disponendi  agreed  that  the  person 
discounting  his  draft  should  have  the  property  as  security,  and 
consigned  it  to  Gibson,  stating  to  him  the  purpose  for  which  it 
was  placed  in  his  possession,  to  sell  it,  and  from  the  proceeds 
pay  to  the  plaintiff,  or  other  holder  of  the  draft,  the  amount  of 
it,  and  this  gave  a  special  property  in  the  flour  to  such  holder. 

When  the  notice  of  the  intended  consigimient  was  given  to 
the  consignee  Gibson,  and  he  assented  to  it,  he  assented  to  re- 
ceive it  on  account  of  the  bank  as  holder  of  his  acceptance;  he 
became  their  agent  to  receive,  hold,  sell,  and  account  for  the 
flour,  and  from  that  time  they  became  the  owners  of  the  prop- 
erty. It  is  not  necessary  to  hold  that  they  were  absolute  own- 
ers; it  is  enough  that  they  had  a  right  of  property  and  of  pos- 
session to  secure  the  payment  of  the  particular  draft,  and  the 
right  of  the  plaintiff  as  former  owner  of  the  specific  property 
had  become  divested,  and  his  right  remained  only  to  the  surplus 
money  which  might  remain  after  a  sale  of  the  flour  and  a  pay- 
ment of  the  draft  from  the  proceeds.  The  ground  of  defense  in 
the  present  case  is,  that  supposing  the  plaintiff  is  correct  in 
holding  that  the  defendants,  taking  a  pledge  of  these  goods  from 
a  factor  and  consignee,  for  sale,  derived  no  title  to  the  goods, 
but  on  the  contrary,  by  such  an  attempt  to  pledge  this  flour,  the 
consignee  forfeited  his  own  lien  on  it,  still  that  the  conversion 
was  not  a  conversion  of  the  property  of  De  Wolf,  and  that  he 
can  not  maintain  this  action.  The  court  are  of  opinion  that 
this  defense  is  well  maintained,  and  that  the  illegality  of  the 
transaction,  by  which  the  defendants  acquired  the  possession  of 
the  property  and  converted  it  to  their  own  use,  is  of  no  importance 
to  the  plaintiff;  because  whatever  of  wrong  there  may  be  in  this 
transaction  on  the  part  of  the  defendants,  the  plaintiif  is  not  the 
proper  party  to  obtain  redress  by  a  suit.  This  depends  upon 
the  question  whether  enough  was  done  in  the  present  case  to 
divest  the  ownership  of  the  plaintiff,  and  vest  the  special  prop* 
erty  in  the  barrels  of  flour  in  the  holder  of  this  draft. 

It  is  very  obvious  from  the  facts  proved  that  the  plaintiff  in* 
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tended  so  to  part  with  these  specific  barrels  of  flour  as  security 
for  this  specifio  draft;  aod  this  could  be  done  only  by  parting^ 
with  the  control  and  disposing  power  of  it  in  himself,  and  vest- 
ing it  in  such  holder  or  in  some  agent  for  his  use.     The  same 
person  may  be  agent  to  take  and  hold  possession  both  for  buyer 
and  seller.     If  goods  are  in  the  warehouse  of  a  third  person, 
the  owner  holding  the  receipt  of  the  warehouseman,  a  delivery 
of  such  receipt,  upon  a  contract  of  sale  or  hypothecation  by  the 
vendor  to  the  vendee  or  pledgee,  and  notice  of  it  to  the  ware- 
houseman, especially  if  he  assents,  makes  him  agent  for  the 
vendee  or  pledgee,  and  amounts  to  a  good  constructive  delivery, 
because  it  changes  the  possession  and  dominion.     In  this  case 
it  is  obvious  that  in  the  first  instance,  when  the  receipt  was 
given  as  security  for  this  draft,  it  was  the  vendor's  or  pledgor's 
own  receipt,  so  that  he  still  remained  in  possession.     Whether 
the  fact  of  giving  such  receipt  would  convert  the  vendor  into  a 
warehouseman,  and  whether  such  holding  of  possession  in  an- 
other capacity  would  be  a  good  delivery,  may  be  a  subject  of 
question;  but  it  was  recently  held,  upon  very  high  authority, 
that  such  a  receipt  given  by  the  seller  of  goods,  who  had  re- 
ceived his  pay  for  them,  with  an  agreement  to  forward  them 
upon  the  opening  of  the  canal,  would  amount  to  such  a  con- 
structive delivery  as  to  transfer  the  property  and  possession  to 
the  vendee.     This  was  placed  somewhat  upon  the  nature  of  the 
western  produce  trade,  and  the  customs  and  usages   which 
have  grown  up  respecting  it:  Gibson  v.  Stevens,  8  How.   384. 
Some  important  points  were  determined  in  this  case.     It  was 
considered,  under  the  circumstances,  that  such  warehouse  re- 
ceipt given  by  the  seller  to  the  purchaser  was  a  good  delivery; 
that  a  transfer  of  such  receipt  without  a  formal  assignment  upon 
a  contract  of  sale  absolutely,  or  as  security  for  money  advanced, 
was  a  good  transfer  of  the  property,  and  constructive  posses- 
sion thereof;  and  that  as  respects  the  legal  title  there  can  be  uo 
distinction  between  the  advance  of  money  made  on  the  credit 
of  this  documentary  evidence  of  property  and  the  case  of  an 
actual  purchase.     To  the  extent  of  such  advances,  the  party 
making  them  was  a  purchaser,  and  the  legal  title  was  conveyed 
to  him  to  protect  his  advances.     It  is  not  like  the  lien  of  a 
factor,  but  a  legal  title  and  right  of  property  passes  to  the  one 
who  thus  advances  the  money:  See  also  the  case  of  Orove  v. 
Brim,  Id.  429. 

Becent  English  authorities  lead  to  the  same  result.     ''If," 
wys  Parke,  B.,  in  Bryans  v.  Ma:,  4  Mee.  &  W.  791,  "the  in- 
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tention  of  the  partaeB  to  pass  the  property,  whether  aheolute  or 
special,  in  certain  ascertained  chattels  is  established,  and  they 
are  in  the  hands  of  a  depositaiy,  no  matter  whether  that  de- 
positaiy  be  a  common  carrier  or  shipmaster,  employed  by  the 
consignor  or  a  third  person,  and  the  chattels  are  so  placed  on 
account  of  the  person  who  is  to  have  that  property,  and  the 
depositary  assents,  it  is  enough;  and  it  matters  not  by  what 
documents  this  is  effected." 

In  the  present  case  it  is  manifest,  from  the  whole  tenor  of 
the  transaction,  that  the  property  should  stand  conditionaUy 
bound  to  the  holder  of  the  draft;  that  it  was  to  be  placed  in 
the  hands  of  Gibson,  as  consignee,  for  sale,  but  until  a  sale,  to 
hold  for  the  holder  of  the  draft.  To  this  Gibson  assented,  and 
thereupon  became  agent  for  such  holder.  The  terms  of  the 
certificate  are,  that  it  shall  remain  attached  to  said  draft,  as  eyi- 
dence  of  a  lien  on  the  property  in  favor  of  the  holder,  until 
payment.  This  gave  to  the  consignee  named,  Gibson,  the 
power  of  a  factor,  to  sell  the  same  upon  its  receipt,  holding  the 
proceeds  instead  of  said  property,  accountable  as  agent  to  the 
holders  of  the  draft,  and  to  the  consignor  for  the  balance.  It 
is  very  manifest  from  the  whole  language  of  these  documents, 
and  the  delivery  of  them  as  evidence  of  property,  that  until  a 
salt)  the  consignee  held  the  flour  as  the  property  of  the  holders 
of  the  draft,  and  his  possession  was  their  possession.  So  when 
goods  are  forwarded  by  a  debtor  to  his  creditor  to  meet  ad- 
vances, and  delivered  to  a  carrier,  it  is  a  transfer  of  the  prop- 
erty, though  the  goods  are  to  pass  through  the  hands  of  those 
who  have  claims  upon  the  consignor;  yet  they  are  considered 
80  far  the  property  of  the  consignee  that  he  may  maintain  tro- 
ver for  them:  Evans  v.  Nichol,  3  Man.  &  G.  614. 

On  the  whole,  this  court  are  of  opinion  that  the  plaintiff  had 
Bo  far  parted  with  the  right  of  property  and  the  right  of  pos- 
fiession  of  these  barrels  of  flour,  at  the  time  of  the  alleged  con- 
version of  them  by  the  defendants,  by  taking  them  as  security 
from  Gibson,  the  consignee,  who  as  factor  had  no  right  to 
pledge  them,  and  the  right  of  property  and  of  possession  had 
80  far  vested  in  the  holders  of  the  draft,  for  security  of  which 
the  plaintiff  had  pledged  them,  that  he  can  not  maintain  this 
action. 

Verdict  set  aside. 


SuBSiQUEMT  HiSTOBT  OF  THE  PRINCIPAL  Ca8B. — ^After  the  deoinon  given 
in  the  principal  caae,  the  Michigan  State  Bank  filed  a  bill  in  equity  against 
Gacdaer  &  0>.,  Be  Wolf,  and  Gibeon,  averring  that  the  plaintiff's  claim  oar. 
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ered  the  entire  property,  and  praying  for  an  account  of  the  sales  of  the  flour 
by  Gardner  &  Co.,  and  for  the  payment  out  of  the  proceeds  of  the  amount  of 
the  plaintiff's  lien,  with  interest.  The  bill  was  taken  for  confessed  agaipst 
all  the  defendants  except  Gardner,  who  demurred,  on  the  ground  that  De 
Wolf  should  have  been  made  a  party  plaintiff  instead  of  a  party  defendant. 
This  demurrer  was  overruled  in  Michigan  State  Bank  v.  Gardner,  3  Gray, 
305,  the  principal  case  being  cited  (p.  308)  as  settling  that  the  legal  title  to 
the  property  was  in  the  bank.  On  an  answer  being  subsequently  put  in,  the 
court,  in  Michigan  State  Bank  v.  Oardner,  15  Id.  362,  held  that  it  had  juris- 
diction of  the  bill  on  two  grounds:  1.  Because  there  were  more  than  two  per- 
sons having  distinct  rights  and  interests,  which  could  not  be  settled  by  one 
action  at  law;  2.  Because  the  liability  of  Gardner  to  the  plaintiffs  was  that 
of  a  trustee,  not  of  the  legal  estate,  but  the  qualified  property,  coupled  with 
possession  and  power  to  use.  The  court  further  held  that  by  the  acts  of  De 
Wolf  a  special  property  vested  in  the  plaintiffs,  who  had  a  right,  on  giving 
notice  to  Gibson  before  he  had  otherwise  disposed  of  the  goods  consigned, 
or  their  proceeds  if  sold  in  the  ordinary  course  of  business,  to  hold  him  lia- 
i>le  in  equity  for  the  amount  of  the  draft;  and  also,  that  at  common  law,  and 
under  the  statute  of  1845,  c.  193,  the  consignee,  Gibson,  had  no  power  to 
pledge  the  goods  consigned  to  him  for  sale;  and  the  lien  previously  created 
upon  such  goods  by  the  consignor,  with  Gibson's  knowledge,  would  follow 
them  into  the  hands  of  Gardner  &  Co.,  to  whom  Gibson  had  fraudulently 
pledged  them,  the  principal  case  being  referred  to  (p.  374)  on  this  latter 
point. 

CoKsiONEE  MUST  AcoEDE  TO  Tebms  OF  SHIPMENT  in  Order  to  acquire  any 
rights  over  the  consigned  goods:  Bank  of  Rochester  v.  Jonu^  55  Am.  Dec.  290, 
and  note;  Winter  v.  Coit,  57  Id.  522.  The  principal  case  is  cited  to  this  point  in 
F^st  National  Bank  v.  Crocker,  111  Mass.  167;  see  also  Michigan  State  Bank 
V.  Gardner,  15  Gray,  362,  referred  to  supra.  In  the  first  of  these  latter  cases 
the  principal  case  was  said  (p.  169)  to  have,  in  may  respects,  a  close  analogy 
to  a  case  where  the  indorsees  of  a  draft,  who  had  discounted  the  same  on  the 
faith  of  consigned  goods,  and  had  received  the  bill  of  lading,  were  permitted 
to  maintain  an  action  for  conversion  against  consignees  who  had  refused  to 
accept  the  draft,  but  took  possession  of  and  sold  the  goods. 

CoNSTBUcnvE  Delivery  of  Consigned  Goods  Oocubs  by  Transfer  of 
Bill  of  Lading,  warehouse  receipt,  etc. :  Bank  of  BocJtester  v.  Jones,  55  Am. 
Dec.  290,  and  notes  thereto.  The  indorsement  and  delivery  of  a  bill  of  lading 
to  one  who  advances  money  upon  a  draft  is  a  transfer  of  some  interest  in  the 
goods  shipped:  Haihaway  v.  Haynes,  124  Mass.  313,  citing  the  principal  case 
as  a  leading  one  on  this  subject;  see  also  the  principal  case  referred  to  on 
this  point  in  HaUgarten  v.  Oldham,  135  Id.  8.  In  First  National  Bank  v. 
Dearborn,  1 15  Id.  223,  the  principal  case  was  also  cited  in  holding  that  re- 
plevin may  be  maintained  by  a  bank  discounting  a  draft  drawn  on  the  con- 
signee and  receiving  the  bill  of  lading  of  the  consigned  goods,  against  an  ofiEi- 
cer  attaching  the  goods  upon  a  writ  against  the  general  owner,  to  the  point 
that  it  was  not  necessary  to  hold  that  the  plaintiff  was  absolute  owner  of  the 
property;  it  was  enough  that  he  had  the  right  of  property  and  of  possession 
to  secure  payment  of  the  draft,  and  the  right  of  the  former  owner  had  be- 
come divested,  leaving  him  only  a  right  in  the  surplus  money  which  might 
remain  after  a  sale  of  the  goods  and  a  payment  of  the  draft  from  the  pro- 
teeda. 
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Inhabitantb  of  Hanoook  v.  Hazzabd. 

[13  CmHaa,  112.] 
TowK  Trkasitker  and  Collector  is  not  Exoitsxd  fbom  Failttrb  to  Pat 
OYXB  Monet  Collected  by  him  by  its  loss  throngli  theft  without  hit 
fanlt. 

CoMTBACT  on  a  bond  against  the  principal  and  a  surety.  The 
principal,  Hazzard,  Lad  been  treasurer  and  collector  of  the  town 
of  Hancock,  and  had  given  a  bond  conditioned  that  he,  ^'  as  treas- 
urer and  collector  aforesaid,  shall  faithfully  collect,  account  for, 
and  pay  oyer  all  taxes  which  he  should  be  legally  required  to 
collect,  and  also  with  diligence  and  fidelity  discharge  all  the 
other  legal  duties  of  the  aforesaid  office."  The  breach  alleged 
was  that  Hazzard  had  failed  to  pay  over  to  the  county  treasurer 
the  tax  apportioned  to  the  town  of  Hancock.  The  defendants 
admitted  the  failure  to  pay,  but  offered  to  prove  that  after  the 
money  had  been  collected  by  Hazzard,  and  while  it  was  in  his 
possession  as  treasurer,  it  was  stolen  from  his  dwelling-house, 
without  any  default  on  his  part,  and  while  in  the  exercise  of 
due  care,  diligence,  prudence,  and  fidelity.  It  was  agreed  that 
if  the  court  was  of  the  opinion  that  these  facts,  if  proved,  consti- 
tuted a  defense,  the  case  should  be  set  down  for  trial;  but  if  not, 
judgment  was  to  be  rendered  for  the  plaintiffs.  The  plaintiffii 
accordingly  had  judgment,  and  the  defendants  appealed. 

J,  D.  CoU,  for  the  plaintiffs. 

H.  8.  Brigga,  for  the  defendants. 

By  CoTJBT.  A  collector  of  taxes,  by  accepting  the  office, 
takes  the  risk  of  the  safe  keeping  of  the  money  he  has  actually 
received.  His  obligation  is  not  regulated  by  the  law  of  bail- 
ments, and  the  cases  cited  to  that  effect  are  inapplicable.  He  is 
a  debtor,  an  accountant,  bound  to  account  for  and  pay  over  the 
money  he  has  collected.  The  loss  of  his  money,  therefore,  by 
thefl  or  otherwise,  is  no  excuse  for  non-performance;  this  is 
founded  on  the  nature  of  his  contract  and  considerations  of 
public  policy:  United  Slates  v.  Prescott,  3  How.  578,  it  being 
a  duty  of  the  collector  to  account  for  and  pay  over  to  the 
treasurer:  Inhabitants  of  Colerain  v.  Bell,  9  Met.  499;  and  the 
excuse  of  loss  bj  theft  being  unavailing,  the  sureties  in  the  bond 
are  liable  equally  with  the  principal. 

Judgment  on  the  agreed  facts  for  the  plaintifb. 
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Town  Treasureb's  Liability  fob  Mokets  Collbctsd.— The  legal  poB 
Bession  of  specifio  moneys  in  the  hands  of  a  treasurer  of  a  city  or  town,  from 
whatever  source,  is  in  such  treasurer:  BaUroad  Nalional  Bank  v.  City  oj 
Lowell,  109  Mass.  216.  He  is  not  a  bailee  of  moneys  received,  but  an 
accountant,  bound  to  pay  over  an  amount  equal  to  the  amount  coming  into 
his  hands:  Inhabitants  of  Egremont  v.  Benjamin,  125  Id.  19;  Agatoam  Na- 
tional Bank  V.  Inhabitants  qf  South  Hadley,  128  Id.  607;  therefore  the  fact 
that  such  money  was  stolen  from  him  without  his  fault  will  not  release  him 
from  his  obligation  to  make  such  payment:  HaJbert  v.  StaUi  22  Ind.  131; 
and  he  can  not  be  required  to  account  for  and  pay  over  amounts  collected  or 
received  by  him  as  interest  on  such  money  loaned  to  or  deposited  with  a 
bank:  Shelton  v.  State,  53  Id.  333.  The  principal  case  was  cited  to  all  the 
foregoing  points.  But  in  Slate  v.  McCarty,  1  Wil.  Sup.  Ct.  221,  it  is  held 
that  by  the  Indiana  embezzlement  act  of  1861,  the  officers  therein  named  are 
prohibited  from  using  public  funds  iu  their  hands  as  their  own,  or  in  any 
manner  not  authorized  by  law;  such  moneys,  therefore,  could  not  become  the 
property  of  the  officer  holding  them,  but  remained  the  moneys  of  the  partic* 
ular  fund  on  account  of  which  they  were  paid  to  the  officer,  holding  the 
principal  case,  Ilatbert  v.  State,  supra,  and  others,  inapplicable.  In  Perky 
V.  County  of  M'iViixgon,  32  Mich.  142,  the  principal  case  was  also  cited  to  the 
point  that  the  liability  of  the  treasurer  therein  was  rested  on  the  principle  of 
Inhabitants  qf  Colerain  v.  Bell,  9  Met.  499,  that  it  was  his  own  money  for 
which  he  had  become  a  debtor,  and  liable  at  all  events. 


Conway  Tool  Co.   v.  Hudson  Kiver  Ins.  Co. 

[12  OusmNo,  144,] 
PoucT  IS  Avoided  bt  Effectii^o  Subsequent  Insorakce,  of  which  no 
notice  was  given,  and  no  acknowledgment  thereof  made,  where  such 
policy  wsji  to  cease  if  the  assured  should  thereafter  make  any  other  in- 
surance on  the  property  without  notice  given  to  the  company,  and  the 
same  indorsed  on  the  policy  or  otherwise  acknowledged  in  writing,  and 
where  the  application  covenanted  that  the  property  was  at  the  time  in- 
sured for  certain  amounts  in  certain  companies,  but  in  fact  no  such 
insurance  existed,  and  the  subsequent  insurance  was  made  in  other  com- 
panies, although  for  an  amount  not  exceeding  the  amounts  specified  in 
the  application  as  existing.  The  stipulation  can  not  be  so  construed  as 
avoiding  the  policy  only  in  case  insurance  exceeding  the  amounts  stated 
in  the  application  be  thereafter  effected  without  notice  thereof  given. 

Contract  upon  a  fire  insurance  policy.  The  defendants 
claimed  the  policy  was  avoided.  It  appeared  by  the  bill  of  ex- 
ceptions that  the  defendants'  evidence  showed  that  the  plaintiffs 
in  their  application  represented  the  property  to  be  insured  for 
five  thousand  dollars  in  the  ^tna  office,  and  three  thousand 
dollars  in  the  Conway  Mutual  office,  when  in  fact  there  was  no 
such  insurance.  The  policy  contained  the  following  clause: 
"And  the  assured  hereby  covenants  and  engages  that  the  repre- 
tentation  in  the  application  contains  a  just,  full,  and  true  expo* 
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Bition  of  all  the  facts  and  circumstances  in  regard  to  the  condi- 
tion, situation,  value,  and  risk  of  the  property  insured,  so  far  as 
known  to  the  insured,  and  are  material  to  the  risk;  and  that  if 
any  material  fact  or  circumstance  shall  not  have  been  faii'ly 
represented,  or  if  the  assured  or  their  assigns  shall  hereafter 
make  any  other  insurance  on  the  same  property,  and  shall  not, 
with  all  reasonable  diligence,  give  notice  thereof  to  this  company, 
and  have  the  same  indorsed  on  this  instrument,  or  otheinnrise 
acknowledged  by  them  in  writing,  this  policy  shall  cease  and  be 
of  no  further  effect."  It  was  further  proved  by  the  defendants 
that  insurances  were  subsequently  effected  on  the  property  in 
the  Trenton  and  Lafayette  offices,  of  which  the  defendants  had 
no  notice;  and  this  was  conceded  by  the  plaintiffs.  But  the 
plaintiffs  offered  to  show  that  at  the  time  of  their  application 
the  defendants'  agent  inserted  therein  the  statement  as  to  the 
insurance  in  the  £tna  and  Conway  Mutual  offices,  with  full 
knowledge  of  the  facts,  which  were  that  there  was  only  an  ap* 
plication  at  the  MtnsL  office,  and  a  temporary  arrangement  at 
the  Conway  Mutual  office,  by  which  it  was  agreed  that  an  ex- 
pired policy  there  for  two  thousand  five  hundred  dollars  should 
remain  alive  and  operative;  and  that  the  plaintiffs  were  informed 
by  the  agent  that  if  insurance  was  subsequently  effected  at  these 
offices  or  elsewhere,  in  substantial  compliance  with  the  represen- 
tations as  to  the  amount,  it  would  be  sufficient?  The  plaintiffs 
contended  that  the  insurances  at  the  Trenton  and  Lafayette 
offices  were  made  in  consequence  of  the  agent's  asstirances,  and 
were  a  substantial  compliance  with  the  representation  as  to  the 
amount  of  insurance  on  the  property.  The  evidence  thus  offered 
was  objected  to  as  varying  the  written  contract,  and  was  rejected 
for  the  purposes  of  the  trial.  The  plaintiffs  further  claimed 
that  there  was  evidence  on  the  face  of  the  papers  from  which  a 
juiy  might  infer  that  the  subsequent  insurances  were  a  fulfill- 
ment of  the  representation,  and  that  the  policy  would  not  be 
avoided  by  such  insurances  unless  they  were  for  a  total  sum 
larger  than  that  stated  in  the  application;  but  the  presiding 
judge  ruled  otherwise.  A  verdict  was  thereupon  taken  for  the 
defendants.    Exceptions  by  the  plaintiffs  to  the  rulings. 

Z>.  Aiken  and  B.  Choale,  for  the  plaintiffs. 

D.  Foster,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  Two  grounds  of  defense  are  relied  on. 
The  first  is,  that  it  was  represented  in  the  application  that  the 
buildings  then  proposed  to  be  insured  were  at  the  time  under 
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iDSurance  at  the  Conway  and  ^tna  offices,  the  one  for  five 
thousand  dollars  and  the  other  for  three  thousand  dollars,  when 
in  fact  no  such  insurance  subsisted  at  the  time,  and  that  this 
misrepresentation  avoided  the  policy. 

The  other  ground  of  defense  was  founded  on  a  clause  in  the 
policy,  that  if  the  assured  should  thereafter  make  any  other  in* 
surance  on  the  same  property,  and  should  not,  with  all  reason- 
able diligence,  give  notice  thereof  to  this  company,  and  have 
the  same  indorsed  on  this  instrument,  or  otherwise  acknowl- 
edged by  them  in  writing,  this  policy  shall  cease  and  be  of  no 
further  effect.  It  was  conceded  that  policies  were  subsequently 
effected  on  the  property  at  the  Trenton  and  Lafayette  offices, 
of  which  no  notice  was  given  to  the  defendants. 

The  latter  is  prima  facie  a  good  defense.  This  being  a 
plain  and  explicit  stipulation  in  the  contract,  if  such  subse- 
quent insurance  was  effected,  and  no  notice  of  it  was  given  to 
the  company,  and  no  acknowledgment  thereof  made  by  them, 
the  policy,  by  its  own  terms,  was  at  an  end. 

But  the  plaintiffs  offer  to  excuse  this  by  showing  something 
equivalent,  and  forming  a  substantial  performance  of  this  stipu- 
lation, or  a  legal  substitute  for  it.  This  is  founded  in  the  theory 
that  the  object  and  purpose  of  this  stipulation,  in  connection 
with  the  representation  of  subsisting  former  assurances  to  the 
amount  of  eight  thousand  dollars,  was,  that  the  insurance 
was  intended  to  be  made  on  buildings  already  insured  for 
eight  thousand  dollars,  and  although  they  were  not  so  in- 
sured at  the  time,  they  were  intended  to  be,  and  in  fact 
Boon  after  were,  insured  for  the  like  amount,  at  offices  equally 
good  with  those  named,  and  therefore  the  first  representation 
was  substantially  true.  This  is  relied  on  as  an  answer  to  the 
alleged  misrepresentation. 

But  further:  in  answer  to  the  other  ground,  the  plaintiffs  in- 
sist that  the  only  purpose  of  a  stipulation  for  notice  to  the  com- 
pany, in  case  of  further  insurance,  is  to  inform  them  of  any 
insurance  beyond  the  eight  thousand  dollars,  of  which  notice 
was  given  in  the  application,  being  either  then  true  or  intended 
to  be,  and  in  fact  soon  after  was  made  true;  and  therefore,  if 
no  insurance  was  subsequently  made  beyond  that  of  eight  thou- 
sand dollars,  the  obligation  to  give  notice  of  it  did  not  apply. 

The  court  are  of  opinion  that  this  stipulation  will  not  bear 
this  construction.  The  two  stipulations  relate  to  distinct  sub- 
jects clearly  defined.  The  first  is  that  of  the  assxured  having 
already  any  other  insurance,  a  past  transaction,  a  subsisting 
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fiict,  true  or  otherwise.  Was  there  any  insurance  other  than 
thifl?  The  other  was  hypothetical,  to  take  e£fect  if  the  assured 
should  thereafter  make  any  other  insurance.  This,  Uke  the 
preceding  clause,  means  insurance  other  than  the  present.  But 
should  it  be  construed  to  mean  other  than  this  and  the  preced- 
ing insurance,  the  policies  made  subsequently  at  the  Trenton 
and  Lafayette  offices  must  be  other  than  either  of  these,  and 
therefore  the  stipulation  was  it  should  be  notified.  Besides, 
insurance  at  the  Trenton  and  Lafayette  offices,  though  for  the 
same  amount,  must  be  other  than  insurance  at  the  iEtna  and 
Conway  Mutual  offices.  The  construction  which  we  are  asked 
to  put  on  this  unqualified  stipulation,  that  any  insurance  here- 
after made  shall  avoid  the  policy  if  not  notified,  must  be  held  to 
mean  any  insurance  exceeding  eight  thousand  dollars;  thereby 
wholly  changing  its  character  and  legal  effect.  When  the  terms 
and  stipulations  in  a  contract  are  plain  and  clear,  we  are  bound 
to  follow  the  terms  as  the  only  authentic  expression  of  the  in- 
tentions of  the  parties;  anc^  in  such  case  there  is  no  room  for 
exposition.  It  maybe  that  the  main  purpose  of  such  notice  was 
intended  to  be  that  the  company  might  know  what  other  insur- 
ances would  be  contributory  in  case  of  loss.  But  this  may  not 
have  been  the  only  purpose.  Others  at  least  may  be  supposed; 
such  as  haying  the  best  and  most  satisfactory  eyidence  before 
them,  and  on  their  own  books  or  files,  of  the  whole  amount  at 
risk  on  the  same  subject  at  the  same  time.  There  is  a  provision 
in  the  policy  that  the  company  may,  on  certain  notice  given, 
return  a  proportion  of  the  premium  and  rescind  the  contract. 
Notice  of  all  insurances  may  be  necessary  to  enable  them  satis- 
factorily to  exercise  this  right.  But,  as  already  said,  whatever 
may  have  been  the  purpose,  here  was  the  express  stipulation; 
and  to  imagine  a  supposed  purpose,  and  qualify  the  stipulation 
so  as  to  give  it  effect  or  not,  as  it  would  subserve  that  purpose, 
^ould  be  to  ingraft  an  exception  on  the  contract  which  the  par- 
ties have  not  inserted,  and  make  that  conditional  which  they 
have  made  absolute.    Exceptions  overruled. 

MiSREFRESENTATiox,  WHEN  AvoiDS  PoucY:  See  DofueU  V.  IIwhonJHver 
Fire  Ins,  Co,,  pott,  p.  1^,  and  notes  thereto. 

The  paiNCiFAL  case  was  cited  in  Bthltr  v.  Mutual  F,  Im,  Co,,  68  Ind. 
354,  to  the  point  that  where  a  by-law  of  an  insurance  company  declared  that 
should  any  one  have  insured  property  in  this  and  another  company,  then  the 
policy  of  this  company  shall  be  void,  except  such  double  insurance  is  with 
the  knowledge  and  consent  of  the  directors,  and  is  indorsed  on  the  policy, 
the  agent  of  such  company  has  no  authority  to  consent  to  a  second  policy, 
and  thereby  bind  the  company,  and  his  neglect  to  indorse  it  upon  the  fini 
policy  will  not  ezouae  the  insured. 
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[12  OmBDio,  190.] 

Presxntmbut  ov  Note  to  Maker  or  Demand  at  Pbopkb  Placb  is  sat 
Excused,  bo  as  to  charge  the  indoraer,  by  the  fact  that  the  maker  haa 
absconded,  leaviDg  no  visible  property  subject  to  attachment,  although 
the  indorser  knew  of  such  absconding. 

Notice  to  Indorser  of  Maker's  Default  is  Premature  if  given  before 
the  close  of  business  hours  on  the  last  day  of  grace,  although  aftel*  bank 
hours,  when  no  presentment  to  or  demand  upon  the  maker  has  beea 
made,  and  the  note  is  not  payable  by  its  terms  or  by  usage  at  a  bank, 
nor  placed  in  a  bank  for  collection;  and  this  although  the  indorser  knew 
that  the  maker  had  absconded. 

Action  against  the  indorser  of  a  promissoxj  note.  The  plaint- 
iffs had  a  verdict,  and  the  defendant  excepted.  The  opinion 
states  the  facts. 

C,  P,  Jtidd,  for  the  plaintiffs. 

G.  Minotf  for  the  defendant.         « 

By  Court,  Shaw,  C.  J.  This  is  a  suit  by  the  plaintiffs,  as 
indorsees  of  a  promissory  note  made  by  one  Moses  A.  Brown, 
payable  to  the  defendant  or  his  order,  three  months  after  date, 
and  indorsed  by  the  defendant.  Before  the  maturity  of  the 
note  the  maker  absconded,  leaving  no  visible  property  subject 
to  attachment,  but  returned  after  the  note  became  due.  The 
maker  and  indorser  resided  in  the  same  town,  near  each  other. 
There  was  evidence  tending  to  show  that  on  the  last  day  of 
grace,  after  two  o'clock  (the  ordinary  close  of  bank  hours),  the 
plaintiffs  sent  a  letter  to  the  defendant  by  mail,  dated  on  that 
day,  to  this  effect:  "  M.  A.  Brown's  note,  three  months  from 
December  26,  1848,  indorsed  by  you,  is  due  this  day,  and  un- 
paid, and  we  shall  look  to  you  for  the  payment  of  the  same.'' 
The  note  was  not  at  any  bank  on  that  day,  and  no  demand  on 
or  inquiry  for  the  maker  was  proved. 

The  court  instructed  the  jiiry  that  if  the  maker  had  ab* 
sconded,  leaving  no  visible  property  subject  to  attachment,  no 
presentment  of  the  note  to  the  maker,  or  demand  at  his  dwell* 
ing-house,  or  other  inquiry  for  him,  was  necessary;  and  further, 
that  if  the  defendant,  the  indorser,  knew  that  the  maker  had 
absconded,  that  the  notice  sent  before  sunset  on  the  last  day  of 
grace  was  suficient  notice  of  dishonor  to  charge  the  indorser. 

The  court  are  of  opinion  that  these  directions  are  not  sus- 
tained by  the  rules  of  law,  and  that  they  were  incorrect  on  both 
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points.  We  are  aware  that  in  some  of  the  earlier  cases  in 
Maasachosetts  it  was  held  that  proof  that  the  maker  had  ab- 
sconded, or  failed  and  become  insolvent,  so  that  a  demand 
would  be  unavailing,  would  be  an  excuse  for  want  of  present- 
ment: Putnam  v.  SuUivan,  4  Mass.  45  [3  Am.  Dec.  20G].  But 
it  has  been  decided,  on  consideration  and  upon  principle,  that 
the  obligation  of  an  indorser  is  conditional;  that  is,  that  he  will 
be  answerable  if  at  the  maturity  of  the  note  the  holder  will  pre- 
sent it  to  the  maker  for  payment;  and  if  thereupon  the  maker 
shall  neglect  or  refuse  to  pay  it,  and  the  holder  will  give  sea- 
sonable notice  to  the  indorser,  he  will  pay  it  himself:  Sandford 
T.  DiUaway,  10  Id.  52  [6  Am.  Dec.  99];  Famum  v.  Ibwle,  12 
Id.  89  [7  Am.  Dec.  35].  These  are  the  conditions  of  his  liabil- 
ity. The  holder,  therefore,  to  charge  the  indorser,  must  show 
a  compliance  with  these  conditions,  or  that  proper  means  have 
been  taken  to  effect  a  compliance  with  them,  unless,  indeed,  he 
can  prove  a  waiver  of  them  by  the  indorser.  And  this,  we 
think,  is  the  rule  as  now  settled:  Oranile  Bank  v.  Ayers,  16 
Pick.  392  [28  Am.  Dec.  253];  Lee  Bank  v.  Spencer,  6  Met.  308 
(39  Am.  Dec.  734].  If  the  maker  has  left  the  state,  the  holder 
must  demand  payment  at  his  actual  or  last  place  of  abode  or 
of  business  within  the  state:  Wheeler  v.  Field,  Id.  290. 

But  upon  the  other  point  the  court  are  of  opinion  that  the 
notice  was  insufficient.  The  note  was  not,  by  its  terms,  made 
payable  at  any  bank,  nor  was  it  placed  in  any  bank  for  collec- 
tion. The  reference,  therefore,  to  usual  bank  hours  has  no 
effect.  When  a  note  is,  by  its  terms  or  by  established  usage, 
payable  at  a  bank,  it  is  payable  in  the  usual  course  of  business. 
All  parties  are  presumed  to  take  notice  of  the  usual  hours  at 
which  the  bank  is  open.  After  the  expiration  of  those  hours 
the  time  for  payment  has  expired,  and  the  maker  is  in  default. 
Thus,  if  a  notice  is  given  by  the  cashier,  or  if  by  the  tenor  of 
the  notice  it  appears  that  the  note  has  been  placed  in  the  bank 
for  collection  and  has  remained  there  unpaid  till  after  the  usual 
hours  of  business  have  passed,  this  is  notice  of  dishonor.  But 
this  role  has  no  application  to  a  note  not  payable  at  a  bank,  by 
its  terms  or  by  usage,  and  not  placed  in  any  bank  for  collection. 

The  rule  in  regard  to  notes  like  the  one  in  question  is,  that 
the  note  is  payable  at  any  time  on  actual  demand,  on  the  last 
^y  of  grace,  and  if  such  actual  presentment  and  demand  is  so 
made  and  payment  is  not  made,  the  maker  is  in  default,  and 
notice  of  dishonor  may  forthwith  be  given  to  the  indorser.  But 
if  no  presentment  or  demand  is  made  by  the  holder  upon  the 
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maker,  the  latter  is  not  in  default  till  the  end  of  the  business 
day.  Notice,  therefore,  from  the  holder  to  the  indorser,  at  two 
o'clock  of  that  day,  that  the  note  was  unpaid  and  that  the 
holder  looks  to  the  indorser  for  payment,  is  not  due  notice  that 
the  maker  is  in  default,  and  that  the  note  is  dishonored:  Pink- 
ham  T.  Macy^  9  Met.  174.  Similar  decisions  have  recently  been 
made  in  England:  Furze  y.  Sharwood^  2  Ad.  &  El.,  N.  S.,  888; 
King  v.  Bickley,  Id.  419;  Eobaon  v.  Curleuda,  Id.  421. 
Exceptions  sustained;  new  trial  in  this  court. 

Dkmakd  of  Patment,  whbther  Neoessabt  wherb  Maksb  Absoondb. — 
It  is  genenilly  held  that  no  demand  is  necessary  in  order  to  charge  the  in- 
dorser: PtUnam  v.  SuUivan,  3  Am.  Deo.  206;  Lehman  v.  Jones,  37  Id.  455; 
Taylor  ▼.  Snyder^  45  Id.  457;  bnt  see  Oranite  Bank  ▼.  Ayers,  28  Id.  253; 
Xee  Bank  ▼.  Spencer,  39  Id.  734,  735.  Some  of  these  decisions  are  discnssed 
in  the  principal  case.  As  to  a  mere  removal  excusing  a  demand,  see  Ander 
mm  V.  Drake,  7  Id.  442;  Qalpin  v.  Hard,  15  Id.  640;  Oist  v.  Lybrand,  17  Id. 
685;  Lehman  v.  Jones,  37  Id.  455;  Taylor  v.  Snyder,  45  Id.  457. 

KOTICX  OF  I{0N-PATMENT,  AT  WhAT  TiMX  TO  BB  QlTBN  InDOBSBR:    Whit- 

\oeU  y.  Johnson,  9  Am.  Dec.  165;  Shed  v.  Brett,  II  Id.  209,  and  note;  State 
Bank  qfUlizabeth  v.  Ayers,  Id.  535;  Bank  of  Columbia  v.  Magrtider,  14  Id. 
271;  Bank  of  the  United  States  v.  Merle,  38  Id.  201;  BechoUh  v.  Smiih,  Id. 
290;  Gilbert  v.  Dennis,  Id.  329;  Downs  v.  Planters  Bank,  40  Id.  92;  ChUik  v. 
PiUsbury,  41  Id.  394;  Euing  y.  Schuylkill  Bank,  44  Id.  205;  Mtidd  v.  Harper^ 
54  Id.  644.  The  holder  of  negotiable  paper  may  make  a  demand  at  any  rea- 
sonable time  and  place  on  the  last  day  of  grace,  and  if  the  paper  is  not  paid, 
the  holder  may  give  notice  to  the  indorser,  or  commence  suit  against  the 
maker  or  acceptor;  bntlf  no  such  demand  is  made,  the  maker  or  acceptor  has 
the  whole  day  in  which  to  make  payment:  Gordon  v.  Parmeke,  15  Gray,  419; 
Exchanffe  Bank  y.  Bank  of  North  America,  132  Mass.  148,  both  citing  the 
principcd 


ASHWOBTH  V.  KtETRIDOE. 

[12  CUtBIMO,  193.] 

Plaiktiff's  Eyidenob  in  Keflt  mat  BB  Beceived  ob  not,  in  the  discretion 

of  the  presiding  judge. 
Mbdigal  Books  can  not  be  Read  to  Juey  against  the  objection  of  the  other 

side,  even  if  it  be  said  that  only  such  works  of  good  and  established 

authority  should  be  read. 

Action  against  a  surgeon  for  negligence  in  the  treatment  of 
the  plaintiff.  If  the  rulings  of  the  presiding  judge  are  correct, 
judgment  is  to  be  entered  on  the  verdict  for  the  plaintiff ;  other- 
wise the  verdict  is  to  be  set  aside  and  a  new  trial  granted.  The 
facts  are  stated  in  the  opinion. 

B.  F.  BuUer,  for  the  plaintiff. 

J.  O.  AbboU,  for  the  defendant. 
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By  Court,  Shaw,  C.  J.  In  an  action  againat  a  anrgeon  for 
neglect  and  want  of  competent  skill  in  the  treatment  of  the 
plaintiff,  by  means  of  which  the  plaintiff  lost  his  arm,  the 
plaintiff  put  in  his  evidence  to  show  what  was  his  own  con- 
dition and  the  treatment  by  the  defendant,  and  both  parties 
offered  evidence  of  the  opinions  of  physicians  and  surgeons  as 
experts.  In  reply,  the  plaintiff  recalled  some  of  his  witnesses, 
and  offered  other  evidence,  which  was  objected  to  as  not  admis- 
sible at  that  stage.  It  is  not  always  easy  to  determine  in  sach 
cases  whether  the  evidence  is  strictly  original  or  rebutting;  but 
we  consider  that  it  is  for  the  judge  in  his  discretion  to  deter- 
mine whether  such  evidence  shall  be  received  or  not:  Gushing 
T.  BiUinga,  2  Cush.  158.  It  may  be  proper  to  remark,  that  the 
rule  of  practice  requiring  the  plaintiff  to  put  in  the  whole  of  the 
evidence  on  which  he  intends  to  rely  is  peculiarly  important  to 
be  adhered  to  in  a  case  like  the  present,  wherein  professional 
.witnesses  are  Called  to  give  opinions  upon  the  case  thus  made. 

But  upon  the  other  point  the  court  are  of  opinion  that  it  was 
not  competent  for  the  counsel  for  the  plaintiff,  against  the  ob- 
jection of  the  other  side,  to  read  medical  books  to  the  juiy.  It 
was  formerly  practiced  rather  by  general  indulgence  and  tacit 
consent  of  parties  than  in  pursuance  of  any  rule  of  law;  but  it 
has  been  frequently  decided  that  it  is  not  admissible,  and  we 
now  consider  the  law  to  this  effect  well  settled  both  upon  prin- 
ciple and  authority.  Where  books  are  thus  offered,  they  are  in 
effect  used  as  evidence,  and  the  substantial  objection  is,  that 
they  are  statements  wanting  the  sanction  of  an  oath;  and  the 
statement  thus  proposed  is  made  by  one  not  present  and  not 
liable  to  cross-examination.  If  the  same  author  were  cross- 
examined,  and  called  to  state  the  grounds  of  his  opinion,  he 
might  himself  alter  or  modify  it,  and  it  would  be  tested  by  a 
comparison  with  the  opinions  of  others.  Medical  authors,  like 
writers  in  other  departments  of  science,  have  their  various  and 
conflicting  theories,  and  often  sustain  and  defend  them  with 
ingenuity.  But  as  the  whole  range  of  medical  literature  is  not 
open  to  persons  of  common  experience,  a  passage  may  be  found 
in  one  book  favorable  to  a  particular  opinion,  when  perhaps  the 
same  opinion  may  have  been  vigorously  contested,  and  perhaps 
triumphantly  overthrown,  by  other  medical  authors,  but  authors 
whose  works  would  not  be  likely  to  be  known  to  counsel  oi 
client,  or  to  court  or  jury. 

Besides,  medical  science  has  its  own  nomenclature,  its  tech- 
nical terms  and  words  of  art,  and.  also  common  words  used  in 
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a  peculiar  manner,  distinct  from  their  received  meaning  in  the 
general  use  of  the  language.  From  these  and  other  causes,  a 
person  not  versed  in  medical  literature,  though  having  a  good 
knowledge  of  the  general  use  of  the  English  language,  would 
be  in  danger,  without  an  interpreter,  of  misapprehending  the 
true  meaning  of  the  author.  Whereas  a  medical  witness  would 
not  only  give  the  fact  of  his  opinion,  and  the  groimds  on  which 
it  is  formed,  with  the  sanction  of  his  oath,  but  would  also  state 
and  explain  it  in  language  intelligible  to  men  of  common  ex- 
perience. If  it  be  said  that  no  books  should  be  read  except 
works  of  good  and  established  authority,  the  difficulty  at  once 
arises  as  to  the  question  what  constitutes '* good  authority;" 
more  especially  whether  it  is  a  question  of  competency  to  be 
decided  by  the  court,  whether  any  particular  book  shall  be 
received  or  rejected;  or  a  question  of  weight  of  testimony,  so 
that  any  book  may  be  read,  leaving  its  weight,  force,  and  effect 
to  the  jury.  Either  of  the  alternatives  would  be' attended  with 
obvious,  if  not  insuperable,  objections. 
Exceptions  sustained. 


Medical  ash  Sgientifio  Works  as  Evidkkgb  and  AuTHoamr  iir 
OouBTS  or  Law. — The  rule  is  well  settled  that  a  scientifio  or  medical  ex- 
pert will  be  permitted  to  give  hia  opinions,  although  founded  alone  or  in  part 
upon  his  reading  and  study  of  books,  and  not  derived  entirely  or  at  all  from 
experience  or  observation:  Lawson  on  Expert  Ev.  176;  Rogers  on  Expert  Test., 
sees.  20,  21,  166;  1  Bish.  Cr.  Proc,  sec.  1180;  2  Id.,  sec.  686;  Collier  v.  Simp- 
$on,  5  Car.  k  P.  73;  StaJte  v.  Wood,  53  N.  H.  484;  Cenind  R,  R.  v.  Mitch^ 
63  6a.  173;  Stale  v.  Terrell,  12  Rich.  321,  328;  Carter  v.  State,  2  Ind.  617. 
But  it  by  no  means  follows  that  the  books  themselves  are  admissible  in  evi- 
dence. It  is  the  object  of  this  note  to  inquire  into  the  admissibility  of  such 
works. 

Medical  Works  as  Evidence  and  Authoritt. — The  prevailing  general 
doctrine  unquestionably  is  that  medical  Works,  or  works  on  medical  juris- 
prudence, even  of  standard  authority,  are  not  admissible  in  evidence  of  the 
facts  they  contain,  nor  for  the  purpose  of  corroborating  or  discrediting  the 
testimony  of  expert  witnesses:  1  Greenl.  Ev.,  sec.  440,  notes;  2  Bish.  Cr. 
Proc.,  sec.  686;  Whart.  Cr.  Ev.,  sec.  538;  1  Whart.  Ev.,  sec  665;  2  Tayl. 
Ev.  1279;  Lawson  on  Expert  Ev.  169;  Rogers  on  Expert  Test.,  sec.  166  et 
seq.;  Collier  v.  Simpson,  5  Car.  &  P.  73;  Regina  v.  Taylor,  13  Cox  C.  C.  77; 
Ware  v.  Ware,  8  Me.  42,  56;  JIarria  v.  Panama  R.  R,,  3  Bosw.  7,  18;  CarUr 
v.  State,  2  Ind.  617;  Barrich  v.  CUy  of  DHroU,  1  Mich.  N.  P.  134;  People  v. 
JIall,  48  Mich.  482;  S.  C,  42  Am.  Rep.  477;  Fowler  v.  Lewis,  25  Tex.  (Supp.) 
380;  State  v.  O'Brien,  7  R.  I.  336;  Knoll  v.  Stale,  55  Wis.  249;  Tnck^  v. 
Donald,  60  Misis.  460;  S.  C,  45  Am.  Rep.  416;  Robinson  v.  y.  7.  C.  dt  H 
R,  R,,  24  Alb.  L.  J.  357;  CommonweaU/i  v.  Wilson,  1  Gray,  337;  Common' 
wealth  v.  Brown,  121  Mass.  69,  81;  and  see  Dole  v.  Johnson,  60  N.  H.  452, 
456,  458;  Ordway  v.  Haynes,  Id.  159.  This  doctrine  is  also  laid  down,  and 
the  principal  case  cited  in  its  support,  in  the  following  cases:   Waahbum  v. 
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Cadday,  8  Gray,  430, 431;  Huffman  v.  Clkk,  Tt  N.  C.  55, 59;  Oale  v.  RecUfr, 
5  m.  App.  481,  484;  StUltng  v.  Town  of  Thorp,  54  Wis.  528,  535;  S.  C,  41 
Am.  Rep.  60.  The  reasona  generally  given  for  the  exclusion  of  such  evi- 
dence, aa  hdd  down  hy  the  principal  case,  are  that  the  aathora  do  not  write 
under  oath,  and  the  statements  are  made  by  one  not  present  and  sabjoct  to 
cross-examination. 

In  Ifuffman  v;  Click,  11  N.  C.  55,  Bynnm,  J.,  thus  argues:  ''But  if  medi- 
fdne  is  a  science  (and  it  claims  to  be  such),  it  belongs  to  that  class  called  'iu- 
ductire  sciences.'    Such  treatises  are  based  on  daia  constantly  shifting  with 
new  discoveries  and  moro  accurate  obsenration,  so  that  what  ia  considered  a 
toand  induction  to-day  becomes  an  unsound  one  to-morrow.     The  medical 
work  which  was  *a  standard'  last  year  becomes  obsolete  this  year.     Even  a 
■econd  edition  of  the  work  of  the  same  author  in  so  changed  by  the  subse- 
qaent  discovery  and  grouping  together  of  new  facts,  that  what  appeared  to 
lie  a  logical  deduction  in  the  first  edition  becomes  an  unsound  oue  in  the 
next     So  that  the  same  author  at  one  period  may  be  cited  against  himself  at 
another.     The  authors  of  such  works  do  not  write  under  oath;  the  hooka 
themselves  are  therefore  often  speculative,  sometimes  mere  compilations,  the 
lowest  form  of  secondary  evidence;  and  as  the  authors  can  not  be  examined 
under  oath,  the  authorities  on  which  they  rely  can  not  be  investigated,  nor 
their  process  of  reasoning  be  tested  by  cross-examination,  such  writings  are 
nothing  more  or  less  than  hearsay  proof  of  that  which  living  witnesses  could 
he  produced  to  prove; "  see  also,  to  the  same  effect,  Lawson  on  Expert  Ev.  170^ 
In  People  v.  HaU,  48  Mich.  482;  S.  C,  42  Am.  Rep.  577,  Campbell,  J.,  says: 
"Scientific  or  expert  testimony  must  be  given  by  living  witnesses,  who  can 
he  cross-examined  concerning  their  means  of  knowledge,  and  can  explain,  in 
language  open  to  general  comprehension,  what  is  necessary  for  the  jury  to 
know.     The  only  legal  reason  for  allowing  the  evidence  of  opinions  is  found 
in  the  presumption  that  an  ordinary  juryman  or  other  person  without  special 
knowledge  could  not  understand  the  bearing  of  facta  that  need  interpretation. 
Medical  books  are  not  addressed  to  common  readers,  but  require  particular 
knowledge  to  understand  them.     Every  one  knows  the  inability  of  ordinary 
persons  to  understand  or  discriminate  between  symptoms  and  groups  of  symp- 
toms, which  can  always  be  described  to  those  who  have  not  seen  them,  and 
which,  with  slight  changes  and  combinations,  mean  something  very  difTerent 
from  what  they  mean  in  other  cases.     The  cases  must  be  very  rare  in  which 
any  but  an  educated  physician  could  understand  detached  passages  at  all,  or 
know  how  much  credit  was  due  to  either  the  author  in  general  or  to  particu* 
lar  parts  of  his  book.     If  jurors  could  be  safely  trusted  witli  the  interpreta- 
tion of  such  books,  it  is  hard  to  see  upon  what  principle  living  witnesses 
voald  be  required.     Scientific  men  are  supposed  to  b  >  able,  from  their  study 
and  experience,  to  give  the  ^«»neral  results  accepted  by  the  scientific  world, 
and  the  extent  of  their  knowledge  is  tested  by  their  personal  examination. 
But  the  continued  changes  of  view  brought  about  hy  new  discoveries  in  most 
matters  of  science,  and  the  necessary  assumption  by  scientific  writers  of 
some  technical  knowledge  in  their  readers,  render  the  use  of  sucli  works  be- 
fore juries,  especially  in  detached  portions  and  selected  [jassagcs,  not  only 
misleading,  but  dangerous.    The  weight  of  authority,  as  of  reason,  is  against 
their  reception." 

The  reasoning  of  these  authorities  would  seem  to  be  conclusive  against  the 
admission  of  medical  works  in  evidence;  and  what  can  not  be  done  directly 
ought  not  to  be  done  indirectly,  by  permitting  counsel  to  read  from  such 
Wka  in  their  argument  to  the  jury.    Thus  in  Regina  v.  Crouch,  I  Cox  GL  GL 
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94,  Aldenon,  B.,  says:  "  Yoa  surely  can  not  oontend  that  yon  may  give  the 
book  in  evidence,  and  if  not,  what  right  have  you  to  quote  from  it  in  yonr 
address,  and  do  that  indirectly  which  yon  would  not  be  permitted  to  do  in 
the  ordinary  course t"  So  in  Hvffiman  v.  Click,  aupra,  it  is  said:  "  It  sounds 
plausible  to  say  you  do  not  read  it  as  evidence,  but  that  you  adopt  it  as  part 
of  your  argument.  But  in  so  doing  the  counsel  really  obtains  from  it  all  tho 
benefits  of  substantive  evidence,  fortified  by  its  'standard ''character.  Ho 
first  proves  by  the  medical  expert  that  the  work  is  one  of  high  character  and 
authority  in  the  profession,  and  then  he  says  to  the  jury,  '  Here  is  a  book  of 
high  standing,  written  by  one  who  has  devoted  his  talents  to  the  study  and 
explanation  of  this  special  subject  of  nervous  diseases.  He  expresses  my 
views  with  so  much  more  force  than  I  can,  that  I  will  read  an  extract  from 
his  work,  and  adopt  it  as  a  part  of  my  argument.'  It  is  evident  the  effect 
of  this  maneuver  is  to  corroborate  the  evidence  of  the  medical  expert,  or 
other  witnesses,  by  the  authority  of  a  great  name  testifying,  but  not  under 
oath,  to  the  same  thing  as  the  expert,  but  with  this  difference,  that  the 
author  has  not  heard  the  evidence  upon  which  the  expert  based  his  opin- 
ion." See  also,  as  sustaining  these  views,  Boyle  v.  State,  57  Wis.  472,  480; 
8.  C,  46  Am.  Rep.  41;  WaMum  v.  Cuddihy,  8  Gray,  430.  431,  both  citing 
the  principal  case;  Fraser  v.  Jenniaon,  42  Mich.  206,  214;  People  v.  Wheeler, 
60  Cal.  581,  685;  S.  C,  44  Am.  Rep.  70;  Robinson  v.  N.  T.  C.  «fe  H,  R.  R,, 
24  Alb.  L.  J.  357.  But  in  Toe  v.  Peoj^,  49  HI.  410,  412,  it  is  held  that  if 
the  attorney  for  the  state  in  his  argument  to  the  jury  read  from  a  medical 
book,  it  is  the  duty  of  the  court  to  charge  that  such  books  are  not  evi- 
dence, but  theories  simply  of  medical  men;  but  it  was  further  held  in  this 
case  that  it  was  error  for  the  court  to  permit  to  be  used  in  evidence  agaiiist 
the  prisoner  the  testimony  of  a  professor  of  chemistry  given  in  another  state 
and  trial,  and  reported  in  Parker's  Criminal  Reports,  as  no  opportunity  could 
be  had  to  cross-examine  the  witness,  or  to  meet  his  testimony  by  other 
evidence.  In  Peojple  v.  Wheeler,  60  Cal.  581;  S.  C,  44  Am.  Rep.  70,  Mo- 
Kinstry,  J.,  gives  the  reasoning  and  comments  upon  many  cases  to  show  that 
medical  works,  even  of  standard  authority,  are  not  admissible  in  evidence, 
and  can  not  be  read  by  counsel  to  the  jury,  quoting  extensively  from  the 
principal  caae  (p.  587)  to  this  effect;  but  he  afterwards  lays  great  stress  upon 
the  fact  that  no  evidence  was  introduced  below  to  show  that  the  work  read 
was  a  standard.  Thus  he  says:  ''Our  conclusion  is  that  the  court  below 
erred  in  permitting  the  district  attorney,  in  his  closing  argument  to  the  jury, 
in  the  absence  of  any  evidence  that  the  work  was  of  recognized  authority  in 
the  medical  profession,  and  against  the  objection  of  counsel  for  the  defend- 
ant, to  read  from  Browne's  Medical  Jurisprudence  of  Insanity  'various  sec- 
tions treating  of  the  subject  of  insanity,  and  sustaining  the  prosecution's  the- 
ory of  the  case.'"  McKee,  J.,  concurred,  on  the  ground  that  the  book  "was 
not  proved  to  be  a  recognized  or  scientific  work  or  standard  authority — was  not 
offered  in  evidence  in  the  case,  nor  made  part  of  the  testimony  of  any  of  the 
witnesses  examined."  The  court  here,  in  attaching  the  weight  it  did  to  the 
fact  that  the  work  was  not  shown  to  be  of  standard  authority,  seems  to  have 
overlooked  the  theory  which  rejects  such  works  entirely,  and  does  not  per- 
mit them  to  be  read  to  the  jury.  An  existing  statute  of  California,  however, 
which  seems  to  sustain  the  views  of  the  oourt,  will  be  hereafter  referred  to. 
The  courts  of  those  states  which  deny  the  right  to  introduce  medical  works 
in  evidence  as  the  opinions  of  experts,  either  to  prove  certain  facts  or  to 
oorroborate  or  discredit  the  testimony  of  expert  witnesses,  are  extremely 
Matioms  about  the  invasion  of  the  rule.    Thus  it  is  held  to  be  error  to  p6r« 
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mit  a  witneBS  to  testify  as  to  what  is  said  in  standard  medical  works:  ^oyle  v. 
Stale,  57  Wis.  472;  S.  C,  46  Am.  Rep.  41 ;  and  books  on  medical  jnrispnxdence 
can  not  be  read  by  a  witness  to  the  jury,  althoagh  the  witness  is  an  expert 
and  concurs  in  the  views  therein  expressed:  ComnumioedUh  v.  Stwrthant^ 
117  Mass.  122,  139;  S.  C,  19  Am.  Rep.  401,  citing  the  principal  case;  see  also 
Commonwealth  v.  Brovon^  121  Id.  69,  81.  So  also  counsel  will  not  be  per- 
mitted to  put  a  passage  from  a  medical  work  before  the  jury  in  an  indirect 
way  by  reading  it  to  an  expert  and  asking  him  whether  what  had  been  read 
stated  the  facts  therein  set  forth:  Marshall  v.  Browtiy  50  Mich.  148;  and  in 
Melvin  v.  Easly,  1  Jones  L.  386»  it  was  held  to  be  error  for  the  trial  judge, 
in  an  action  for  breach  of  warranty  of  a  horse,  to  give  medical  works  the 
effect  of  eTidence,  by  stating  in  his  charge  that  he  had  looked  into  a  book  on 
farriery  referred  to,  but  not  read,  by  counsel  in  his  argument,  and  hod  found 
there  under  a  certain  head  that  certain  symptoms  were  indicative  of  a  cer- 
tain disease.  But  it  is  held  that  if  experts  refer  to  particular  medical  works 
as  authority  for  certain  propositions,  such  books  may  be  read  in  evidence  for 
the  purpose  of  discre<litiDg  their  testimony:  City  of  Ripon  v.  Bittelf  30  Wis. 
614,  619;  Pinney  v.  CahUl,  48  Mich.  584.  This,  however,  is  denied  in  Doms 
V.  Stale,  38  Md.  15,  36. 

The  grounds  of  this  exception  are  thus  clearly  stated  by  Graves,  0.  J.,  in 
Pinney  v.  CaJiiU,  mpra :  '*  The  rule  is  acknowledged  in  this  state  that  medical 
books  are  not  admissible  as  a  substantive  medium  of  proof  of  the  facts  they 
set  forth.  But  the  matter  in  question  was  not  adduced  with  any  such  view. 
The  witness  assumed  to  be  a  person  versed  in  veterinary  science;  to  be  familiar 
with  the  best  books  wliich  treat  of  it,  and  among  others  with  the  work  of 
Dodd.  He  professed  himself  qualified  to  give  an  opinion  to  the  jury  from  the 
witness-stand  on  the  ailment  of  the  plaintiff's  horse  and  its  cause,  and  the  drift 
of  his  opinion  was  to  connect  the  defendant  with  that  ailment.  He  borrowed 
credit  for  the  accuracy  of  his  statement  by  referring  his  learning  to  the  books 
before  mentione<l,  and  by  implying  that  lie  echoed  the  standard  authorities 
like  Dodd.  Under  the  circumstances,  it  was  not  improper  to  resort  to  the 
book,  not  to  prove  the  facts  it  contained,  but  to  disprove  the  statement  of  the 
witness  and  enable  the  jury  to  see  that  the  book  did  not  contain  what  he  had 
ascribed  to  it.  The  final  purpose  was  to  disparage  the  opinion  of  the  witness 
and  hinder  the  jury  from  being  imposed  upon  by  a  false  light.  The  case  is 
a  clear  exception  to  the  rule  which  forbids  the  reading  of  books  of  inductive 
science  ap  affirmative  evidence  of  the  facts  treated  of."  In  Connecticut  Mut, 
L,  Ins.  Co,  T.  Ellis,  89  111.  516,  it  was  held  that  where  a  physician,  as  a  wit- 
ness, testified  to  the  symptoms  of  a  disease  of  which  a  person  whose  life  was 
insured  had  died,  and  pronounced  it  delirium  tremens,  paragraphs  from 
standard  authors,  treating  of  that  disease,  might  on  cross-examination  be 
read  to  the  witness,  and  the  question  asked  whether  he  agreed  with  the 
authors,  as  a  means  of  testing  his  knowledge;  and  this  was  held  to  be  in  no 
just  sense  reading  books  to  the  jury  as  evidence,  or  for  the  purpose  of  con- 
tradicting the  witness;  but  it  is  added,  "  Great  care  should  always  be  taken 
by  the  court  to  confine  such  cross-examination  within  reasonable  limits,  and 
to  see  that  the  quotations  read  to  the  witness  are  so  fairly  selected  as  to  pre- 
sent the  author's  views  on  the  subject  of  the  examination."  It  may  be  said 
of  this  case,  in  passing,  that  it  seems  to  carry  the  exception  to  its  extreme 
limits;  and  it  is  held  in  a  subsequent  Wisconsin  case,  that  if  the  witness  does 
not  refer  to  any  medical  work,  and  does  not  rely  upon  the  authority  of  medi- 
cal writers  to  support  his  views,  but  testifies  from  his  own  knowledge  and 
experience,  it  is  not  proper  to  read  from  medical  books  to  oontradict  himi 
\a  V.  StaUt  55  Wis.  249. 
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NotwithttandiDg  this  array  of  aathorities,  the  decisiona  are  not  nnanimoiia 
on  the  proposition  that  medical  works  are  not  admissible  in  evidence.  Thas 
the  courts  of  Iowa  and  Alabama  hold  that  standard  medical  works  may  be 
admitted,  with  proper  explanations,  when  necessary,  of  the  terms  used:  Bow- 
man V.  Woods,  1  G.  Greene,  441;  Stoudenmeier  v.  Williamson,  29  Ala.  558; 
Merl'le  v.  State,  37  Id.  139;  Bales  v.  State,  63  Id.  30.  In  Slovdenmeier  v. 
Williamson,  the  court  say,  in  following  Bowman  v.  Woods:  "We  think  that 
medical  authors,  whose  books  are  admitted  or  proven  to  be  standard  works 
with  that  profession,  ought  to  be  received  in  evidence.  Should  such  works 
be  obscure  to  the  uninitiated,  or  should  they  contain  technicalities  or  phrases 
not  understood  by  the  common  public,  proper  explanation  should  be  offered, 
lest  the  jury  should  be  thereby  misled.  That  was  done  in  this  case.  The 
opinions  of  physicians  as  experts,  touching  disease  and  the  science  of  med- 
icine, are,  under  all  authorities,  admissible  in  evidence.  If  we  lay  down  a 
rule  which  will  exclude  from  the  jury  all  evidence  on  questions  of  science  and 
art,  except  to  the  extent  that  the  witness  has  himself  discovered  or  demon- 
strated the  correctness  of  what  he  testifies  to,  we  certainly  restrict  the  in- 
quiry  to  very  narrow  limits.  The  brief  period  of  human  life  will  not  allow 
one  man,  from  actual  observation  and  experience,  to  acquire  a  complete 
knowledge  of  the  human  system  and  its  diseases.  Professional  knowledge 
is,  in  a  great  degree,  derived  from  the  books  of  the  particular  profession. 
In  every  step  the  practitioner  takes,  he  is,  perhaps,  somewhat  guided  by  the 
opinions  of  his  predecessors.  His  own  scientific  knowledge  is,  from  the 
necessities  of  the  case,  materially  formed  and  molded  by  the  experience 
and  learning  of  others.  Indeed,  much  of  the  knowledge  we  have  upon  all 
subjects,  except  objects  of  sense,  is  derived  from  books  and  our  association 
with  men.  It  is  the  boast  of  this  age  of  advancing  civilization  that»  aided 
and  facilitated  by.  the  printer*s  art,  the  collected  learning  of  past  ages  has 
been  transmitted  to  us.  Shall  we  withhold  the  benefits  of  this  heritage  from 
the  contests  of  the  court-room  ?  We  think  not.  Evidence  drawn  from  this 
source  being  admissible,  the  question  arises.  In  what  form  is  it  to  be  laid  be- 
fore the  jury  ?  Are  opinions  derived  from  the  perusal  of  books,  and  deposed 
to  by  witnesses,  safer  guides  for  that  body  than  the  books  themselves  are?*' 
So  in  Ckmnecticut  a  long-established  practice  is  held  to  have  fixed  the  rule 
that  counsel  may  read  to  the  jury  as  a  part  of  their  argument  extracts  from 
authoritative  medical  and  other  treatises:  Sta^  v.  Iloyt,  46  Conn.  330,  337; 
but  Loomis,  J.,  dissented  from  this  proposition,  quoting  extensively  (page 
34 1)  from  the  principal  case  in  support  of  the  opposite  view. 

In  Indiana  it  was  held  not  error  for  the  court  to  permit  counsel  during  his 
argument  to  read  extracts  from  Wharton's  Medical  Jurisprudence,  when  the 
court  informs  the  jury  "'  that  the  extract  was  to  be  regarded  not  in  any  wise 
as  evidence,  that  counsel  was  ^rmitted  to  read  it  as  part  of  his  argument,  and 
they  were  to  consider  it  only  as  such: "  Harvey  v.  State,  40  lud.  516.  This 
case  was  disapproved  in  People  v.  Wfieeler,  supra,  and  it  may  be  well  to  notice 
in  this  connection  the  earlier  case  of  Carter  v.  State,  2  Ind.  617»  in  which  it  was 
held  that  medical  books  are  not  admissible  in  evidence.  The  Iowa  code  ( 1860)» 
sec.  3653,  contains  the  following,  passed  since  the  decision  of  Botoman  v. 
Woods,  supra:  **  Historical  works,  books  of  science  or  art,  and  published 
maps  or  charts,  when  made  by  persons  indifierent  between  the  paurties,  are 
presumptive  evidence  of  facts  of  general  notoriety  or  interest; "  and  a  simi- 
lar provision  is  found  in  the  Califomia  code  of  civil  procedure,  sec.  1936. 
Cole,  J.,  in  Broadhetid  v.  Wiltse,  35  Iowa,  429,  in  answering  an  objection 
that  vnder  this  section  the  works,  rather  than  the  testimony  of  experts  as  t» 
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That  sach  works  approve,  are  the  best  evidence,  says:  ' '  Witliont  now  deciding 
what  may  be  tbe  proper  constrnction  of  this  section,  as  applied  to  the  respect- 
ive topics  named  in  it,  we  have  no  hesitation  in  holding  that  it  is  not  restrictive 
in  its  effect,  but  rather  to  extend.  It  does  not  make  inadmissible  any  evidence 
vhich  before  was  admissible,  and  therefore  it  does  not  affect  the  question  in- 
volved in  tbe  raling  of  the  district  court  excepted  to  as  above.  Before  the  enact- 
ment of  the  above  statate,  books  of  science  were  not  generally  (if  they  ever 
▼ere)  regarded  as  competent  evidence.  The  fact  that  they  are,  by  force  of 
■tatute,  now  made  competent,  would  not  render  other  competent  testimony 
now  incompetent.  Ilencc,  standard  surgical  authorities  are  not  the  best  evi- 
dence as  to  what  they  teach  or  whether  they  differ."  The  section  of  the  Cali- 
fornia code  was  not  referred  to,  in  terms,  by  the  court  in  People  v.  Wheeler, 
npra,  and  whether  the  judges  had  it  in  mind  in  deciding  that  case  it  is  im- 
possible to  say,  although  Mr.  Justice  McKee  observes:  "  Books  of  science  or 
art  are  prima /ade  evidence  of  facts  of  general  notoriety  and  interest;"  and  his 
entire  concurring  opinion  seems  to  be  also  otherwise  consistent  with  the  idea 
of  the  provision.  Even,  however,  under  the  statute,  the  Iowa  courts  hold 
that  scientific  works  offered  in  evidence  in  the  trial  of  a  criminal  action  can 
not  be  taken  by  the  jury  to  their  room  when  they  retire  to  agree  upon  their 
verdict:  StcUe  v.  GiUick,  10  Iowa,  98. 

In  addition  to  the  foregoing  views,  certain  early  cases  regarded  the  matter 
of  reading  medical  works  to  the  jury,  either  as  evidence  or  in  the  argument 
of  counsel,  as  resting  in  the  discretion  of  the  court,  and  therefore,  a  refusal 
was  not  the  subject  of  error,  or  a  ground  for  reversal:  LuiUng  v.  Stale,  2  Finn. 
215;  S.  a,  1  Chand.  270;  52  Am.  Dec.  163;  Legg  v.  Drahe,  \  Ohio  St.  287; 
Wade  V.  De  WiU,  20  Tex.  398.  The  recent  Wisconsin  cases  seem  to  be  en- 
tirely inconsistent  with  snch  a  holding:  See  Stilling  v.  7'own  of  Thorp,  54 
Wis.  528;  S.  C,  41  Am.  Rep.  60;  Knoll  v.  State,  55  Id.  249;  Boyle  v.  State, 
57  Id.  472;  S.  C,  46  Am.  Bep.  41,  referred  to  wpra;  as  does  the  Texas  case 
of  Fender  v.  Lewis,  25  Tex.  (Supp.)  380,  in  which  no  reference  was  made  to 
Wade  V.  Dt  Witt, 

MiSCEIXAKEOUS  SCIENTIFIO  WoBKS  AS  EVIDENCE  AND  AUTHORITT.  — The 

foregoing  rules  as  to  the  admissibility  of  medical  works  in  evidence  apply 
to  similar  scientific  works  in  general:  1  Greenl.  Ev.,  sec.  440,  notes;  1  Bish. 
Cr.  Proc,  sec.  1180;  2  Id.,  sec.  686;  Whart.  Cr.  Ev.,  sec  538;  1  Whart.  Ev., 
■ec  665;  Lawson  on  Expert  Ev.  169.  Thus  Mr.  Wharton,  in  his  work  on 
criminal  evidence,  sec.  538,  says:  "Treatises  on  such  of  the  inductive  sci- 
ences as  are  based  on  daia  which  each  successive  year  corrects  and  expands, 
must  be  refused  admission  when  offered  to  prove  the  truth  of  facts  contained 
in  such  treatises."  But  works  of  exact  science  are  admissible:  Lawson  on 
Kxpert  Ev.  174;  Kogers  on  Expert  Test.,  sec.  167.  This  distinction  is 
thus  stated  by  Chalmers,  J.,  in  I'ucker  v.  Donald,  60  Miss.  460,  470;  S.  C, 
45  Am.  Rep.  416:  "  There  is  a  class  of  books  which  are  admitted  before  the 
jury  as  primary  evidence;  but  these  are  such  as  relate  to  sciences  deemed 
exact,  or  such  as  by  long  use  in  the  practical  affairs  of  life  have  come  to  be 
accepted  as  standard  and  unvarying  authority  in  determining  the  action  of 
those  who  used  them.  To  the  first  class  belong  almanacs,  astronomical  cal- 
culations, tables  of  logarithms,  and  the  like;  to  the  second,  tables  of  life  ex- 
pectations in  matters  of  insurance."  The  following  are  cases  under  these 
rales:  Almanacs  are  admissible  to  show  the  time  when  the  sun  or  moon  rose 
or  set  on  a  certain  day:  State  v.  Morris,  47  Conn.  179;  Munshower  v.  Statt^ 
65  Md.  11;  but  see  TutUn  v.  Darke,  5  H.  &  N.  647,  as  to  how  far  almanaos 
srs  admissible  in  England.    In  PeopU  ▼.  Chee  Kee,  61  CaL  404,  where  it 
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WM  sought  to  prove  the  time  when  the  sun  rose  on  a  certain  day  by  reading 
from  an  almanac,  it  was  held  that  the  fact  was  one  of  those  of  which  a  court 
may  take  judicial  notice,  and  formal  proof  of  it  was  therefore  unnecessary. 
It  would  have  been  sufficient  to  have  called  it  to  the  knowledge  of  the  judge 
at  the  trial,  and  if  his  memory  was  at  fault,  or  his  information  not  sufficiently 
full  and  precise  to  induce  him  to  act  upon  it,  he  had  the  right  to  resort  to  an 
almanac  or  any  other  book  of  reference  to  satisfy  himself  about  it.  A  record 
of  the  weather,  kept  for  a  number  of  years  at  a  stato  insane  asylum,  is  com- 
petent evidence  to  prove  the  temperature  on  a  given  day  included  in  such 
record:  De  Armand  v.  Necumith,  32  Mich.  231. 

To  prove  the  stato  of  the  tide,  Blunt*s  Coast  Pilot  and  Bowditeh's  Naviga- 
tion are  admissible  in  evidence,  and  are  of  equal  validity  with  the  almanac: 
Oreen  v.  Gomtoall,  1  City  H.  Bee.  11,  14.  The  Northampton  tables  are 
competent  evidence  upon  the  question  of  the  probable  duration  of  human 
life:  Scliell  v.  Plumb,  55  N.  Y.  698;  SatUer  v.  New  York  Cent.  etc.  i?.  /?.,  66 
Id.  60;  Georgia  R,  H,  etc.  Co.  v.  Oaks,  52  Ga.  410;  and  see  Wager  v.  Schuyler^ 

1  Wend.  653;  Jackson  v.  Edwards,  7  Paige,  386;  S.  C,  22  Wend.  498;  as  are 
Dr.  Wigglesworth's  tables:  Mills  v.  CaUin,  22  Vt.  98;  and  see  Eastabrooh  v. 
Hapgood,  10  Mass.  313;  Alexander's  Ex'x  v.  Bradley,  3  Bush,  667;  so  are  the 
Carlisle  tables:  Rowley  v.  London  tLN,  W.  R*y,  L.  B.,  8  Ex.,  221,  226;  Donald- 
son V.  Mississippi  etc.  R.  R.,  18  Iowa,  280,  291;  and  see  Oreer  v.  Mayor  etc.  oj 
New  York,  1  Abb.  Pr.  206;  S.  C,  4  Robt.  675.  But  the  Carlisle  tables  will 
not  be  used  where  the  rules  will  work  manifest  injustice:  SHpfterCs  Appeal^ 

2  Week.  Not.  Cas.  468;  and  in  an  action  for  injuries  not  resulting  in  death,  they 
are  immaterial,  and  should  be  excluded:  Nelson  v.  C.  R,  /.  <C*  P.  R.  R.,  38  Iowa, 
664.     But  a  book  entitled  '*  The  Principles  and  Practice  of  Life  Insurance,*' 
containing  rules  and  modes  of  calculating  and  adjusting  life  insurance,  is  inad- 
missible: Mutual  Life  Ins.  Co.  v.  Bi-aJt,  65  Md.  200.     So  where  the  matter  is 
not  pertinent  to  the  subject  of  inquiry,  counsel  can  not  read,  in  an  action 
against  a  life  insurance  company,  *'  in  illustration  of  his  argument,"  a  pamph- 
let entitled  '*  Qualities  of  a  Good  Agent:"    Union  Central  Life  Ins.  Co.  v. 
Cheevei',  36  Ohio  St.  201;  S.  C,  38  Am.  Rep.  573,  in  which  the  court  approved 
of  the  early  case  of  Legg  v.  Drake,  1  Ohio  St.  286.    To  prove  the  worthlessness 
of  a  bank  bill,  pamphlets  commonly  known  as  **  Bank-note  Detectors"  are  in- 
admissible: Payson  v.  Everett,  12  Minn.  216,  219;  the  court  saying  that  such 
pamphlets  stood  "upon  no  better  footing  than  the  opinions  or  statements  of 
medical  writers,  even  of  standard  reputation,  which  are  not  allowed  to  be 
read  to  a  jury,"  citing  the  principal  case  to  this  point     Where  a  policy  of 
marine  insurance  prohibited  a  vessel  from  visiting  *' guano  islands,"  and  the 
question  was,  whether  a  certain  island  at  which  the  vessel  stopped  was  a 
**  guano  island,"  on  article  in  Appleton's  American  Cyclopaedia  cannot  be 
read  to  the  jury  on  this  point:   Whiton  v.  Albany  City  Ins.  Co.,  109  Mass.  24. 
In  Iowa  it  was  held,  in  an  action  for  damages  by  the  owner  of  a  thorough- 
bred cow  against  the  owner  of  an  unpedigreed  bull,  which  being  allowed  to 
run  at  large  had  got  the  plaintiff's  cow  witli  calf,  a  book  known  as  the 
'* American  Herd-book"  was  inadmissible  to  show  the  registiy  of  the  cow 
therein,  without  proof  that  the  book  was  recognized  by  cattle-breeders,  and 
that  the  plaintiff's  cow  was  the  one  registered  therein  under  the  same  name: 
Cratqford  v.  WiUiams,  48  Iowa,  249.     See,  in  this  connection,  the  Iowa  cases 
and  People  v.  yVheeler,  commented  upon  supra.    In  Cory  v.  SileoXf  6  Ind. 
39,  counsel,  in  an  action  for  backing  water  by  a  dam  and  injuring  the  plaint^ 
iff's  mill,  was  allowed  in  his  closing  argument  to  the  jury  to  read  from 
*'£van'B  Millwriji;ht  Guide,"  the  court  charging  that  "extracts  read  from 
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ft  adentifio  work  are  not  of  aathority  coDclusiTely  or  prima  foieie.  Lik« 
trgameot  of  counael,  or  any  other  thing  adduced  to  illuatrate,  they  may  be 
tttulactory  to  the  jary,  or  they  may  not;"  and  this  waa  approved  on  appeaL 
As  to  the  right  of  coonael  to  read  law  to  the  jury,  there  i«  some  difference  of 
opinion:  See  Cocka  v.  Purday,  2  Car.  &  Kir.  260;  PtopU  ▼.  AiuUrmm,  44  Cal. 
65;  McMatk  v.  8taU^  55  Ga.  303;  Curtis  y.  State,  36  Ark.  284. 

Tnx  PRINCIPAL  CASE  WAS  ALSO  ciTXD  in  Corey  v.  Jant»,  15  Gray,  545,  to 
the  point  that  the  refusal  of  a  judge  to  allow  a  party  to  Introduce  evidence 
in  oorroboFation  of  other  evidence  previously  introdaoed  by  him,  after  the 
other  party  haa  given  evidence  tending  to  rebut  it,  is  within  his 
and  not  a  l^gal  ground  of  exception. 


Rat  t;.  Thompson. 

[la  CosHnio,  281.] 
Sale  oir  Cokdition  that  Vsndeb  may  Return  Chattel  in  Spbcipibo 
Tims  Bboombs  Absolute,  and  the  obligation  to  pay  the  price  becomes 
anooiiditi<mal,  if  during  that  time  the  vendee  diBables  himself  from  per. 
forming  the  condition  by  substantially  injuring  the  chatteL 

Aflsuvpsrr  for  the  price  of  a  horse.  The  defendant  set  up 
that  the  sale  was  on  condition  that  he  might  return  the  horse 
within  a  specified  time  if  not  satisfactory,  and  that  the  horse 
was  so  returned.  The  plaintiff  at  the  trial  offered  to  prove  that 
during  ihe  time  limited  for  the  return  the  defendant  so  abused 
the  horse  that  he  was  materially  injured  and  lessened  in  value, 
and  thikt  therefore  the  plaintiff  refused  to  accept  him  in  return; 
but  this  evidence  was  rejected.  Verdict  for  the  defendant,  and 
exceptions  by  the  plaintiff  to  the  ruling. 

J.  W,  Bacon,  for  the  plaintiff. 

0.  A.  Samerby,  for  the  defendant. 

By  CouBT.  The  evidence  offered  by  the  plaintiff  ought  to 
have  been  admitted  to  prove,  if  he  could,  that  the  horse  had 
been  abused  and  injured  by  the  defendant,  and  so  to  show  that 
the  defendant  had  put  it  out  of  his  power  to  comply  with  the 
condition  by  returning  the  horse.  The  sale  was  on  a  condition 
subsequent;  that  is,  on  condition  he  did  not  elect  to  keep  the 
horse,  to  return  him  within  the  time  limited.  Being  on  a  con- 
dition subsequent,  the  properiy  vested  presently  in  the  vendee, 
defeasible  only  on  the  performance  of  the  condition.  If  the 
defendant  in  the  mean  time  disabled  himself  from  performing 
the  condition — and  if  the  horse  was  substantially  injured  by  the 
defendant  by  such  abuse,  he  would  be  so  disabled — then  the  sale 
became  absolute,  the  obligation  to  pay  the  price  became  oncon- 
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ditional,  and  the  plaintiff  might  declare  as  upon  an  indebitatus 
assumpsit  without  setting  out  the  conditional  contract:  Moss  v. 
Sweet,  3  Eng.  L.  &  Eq.  311;  S.  C,  16  Ad.  &  El.,  N.  S.,  493. 
New  trial  ordered. 


Conditional  Sale  Becomes  Absolute  on  vendee's  or  vendor's  failure  to 
comply  with  conditions  of  sale:  See  Munjierlin  v.  Birmingham^  34  Am.  Dec 
402;  Dewey  v.  Erie  Borough,  53  Id.  533. 


Wilson  v.  General  Mutual  Insurance  Company. 

IiaCasHXifo,  360.] 

Barratry  is  Fraudulent  and  Injurious  Conduct  by  Master,  acting  in 
the  relation  of  master  to  the  owners,  contrary  to  the  orders  and  instruc- 
tions, against  the  interest  and  rights  of  the  owners,  and  without  their 
consent. 

Insurance  against  Barratry  of  Master  does  not  Cover  Loss  through 
the  fraud  and  misconduct  of  such  master,  where  he  is  himself  part  owner 
of  the  vessel.  Barratry  can  not  be  committed  by  a  master  who  is  him- 
self a  part  owner. 

AssuMPsrr  on  a  policy  of  insurance.  A  nonsuit  was  directed, 
subject  to  the  opinion  of  the  whole  court.  The  facts  are  stated 
in  the  opinion. 

T.  O.  Coffin  and  T.  D.  Eliot,  for  the  plaintiff. 

«/.  H.  Clifford,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  Assumpsit  on  a  policy  of  insurance  by 
Wilson,  for  himself  and  whom  it  may  concern,  on  the  bark 
Harriet  and  outfits,  on  a  whaling  voyage  from  Freetown,  during 
her  cruising,  etc.,  until  her  return  to  Freetown.  The  ground 
of  loss  relied  on  was  the  barratry  of  the  master. 

On  opening  the  cause,  it  appeared  that  Joseph  Durfee,  the 
master  for  the  voyage,  was  part  owner  of  the  vessel,  and  indeed, 
his  name  appears  upon  the  policy  as  one  of  the  persons  for  whom 
the  insurance  was  made.  No  other  loss  being  charged  within 
the  perils  insured  against,  except  barratry  of  the  master,  a  non- 
suit was  directed,  subject  to  the  opinion  of  the  court,  on  the 
ground  that  barratry  could  not  be  committed  by  the  master  so 
as  to  charge  the  underwriters  with  the  loss,  if  the  master  was 
himself  part  owner  of  the  vessel.  A  motion  is  now  made  to  set 
aside  the  nonsuit,  because  such  direction  was  incorrect  in  point 
of  law,  and  this  motion  has  been  argued  by  counsel. 

Had  this  been  a  Boston  policy  the  question  could  hardly  have 
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arisen,  because  we  belieye  these  policies  have  long  contained  a 
clause  by  which  barratry  of  the  master  is  included  amongst  the 
perils  insured  against,  but  qualified  with  this  limitation,  "  un- 
less the  assured  are  owners  of  the  vessel."  But  this  is  said  to 
be  a  policy  in  the  New  York  form,  in  which  barratry  of  the  mas- 
ter is  insured  against  in  general  terms,  without  any  such  excep* 
iion  or  qualification. 

This  being  a  policy  in  which  loss  by  barratry  of  the  master  is 
oDe  of  the  perils  insured  against,  the  only  question  is  whether  a 
master,  who  is  himself  part  owner,  can  commit  barratry.  It  is 
conceded  that  if  he  were  sole  owner  he  could  not  commit  barra- 
try, and  although  he  may  commit  various  wrongful,  fraudulent, 
illegal,  and  injurious  acts  affecting  the  rights  of  shippers  of 
goods,  consignees,  and  others,  still  it  would  not  be  barratry; 
because  barratry,  ex  vi  terminiy  as  used  in  English  and  American 
policies,  means  fraudulent  and  injurious  conduct  by  the  master, 
acting  in  the  relation  of  master  to  the  owner,  contrary  to  the 
orders  and  instructions,  against  the  interest  and  rights  of  the 
owners,  and  without  their  consent;  which  can  not  be  done  if  he 
is  owner  as  well  as  master.  He  can  not  commit  a  fraud  upon 
himself,  he  can  not  act  without  his  own  knowledge  and  consent, 
and  therefore  can  not  commit  barratry;  but  it  is  contended 
that  the  same  reasons  do  not  exist  where  the  master  is  part 
owner  only. 

No  case  has  been  cited,  English  or  American,  it  is  believed^ 
which  warrants  this  distinction,  nor  do  we  think  it  warranted 
by  the  principles  which  govern  the  rights  of  parties  in  regard 
to  barratry,  as  a  peril  insured  against.  Perhaps  there  is  no  rea- 
son, a  priori,  why  those  who  have  policies  on  cargo  or  on  goods, 
and  who  have  no  voice  in  the  appointment  or  removal  of  the 
master,  or  giving  him  authoritative  instructions  respecting  the 
navigation  of  the  ship  and  the  conduct  of  the  voyage,  should 
not  be  insured  as  well  against  the  fraud  and  misconduct  of  the 
master  in  all  cases  as  against  the  like  conduct  of  the  master 
where  he  does  not  happen  to  be  owner;  but  the  distinction  has 
been  long  established,  is  well  understood,  and  therefore  con- 
stitutes a  part  of  the  contract  of  insurance.  In  the  last  case  it 
is  barratry,  and  therefore  it  is  insured  against  by  the  words  of 
the  policy;  in  the  former  it  is  not  barratry,  and  consequently 
the  underwriter  is  not  liable  for  it. 

The  subject  of  loss  by  barratry  of  the  master,  as  a  peril  in« 
^!Oied  against,  was  recently  considered  in  the  case  of  Lawton  v. 
Sun  Uutual  Ins.  Co.,  2  Cush.  500,  in  which  most  of  the  authori- 
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ties  on  tlie  subject  were  cited  in  the  arguments  of  counsel, 
except  the  recent  work  of  Amould,  since  published.  It  is 
therefore  unnecessary  to  cite  the  familiar  definitions  of  barratry 
at  length:  one  or  two  only  will  be  sufficient.  In  NuU  y.  Bour- 
dieu,  1  T.  B.  323,  it  is  defined:  '*  Something  criminal,  commit- 
ted against  the  owner  by  the  master  or  mariners."  In  Earle  v. 
Rowcrqfiy  8  East,  126,  it  is  said  that  in  marine  insurance,  barra- 
try is  founded  "  in  the  particular  relation  which  subsists  be- 
tween master,  mariners,  and  owners,  by  which  a  loss  may  hap- 
pen to  the  subject-matter."  In  Vallejo  v.  Wheeler,  1  Cowp.  143, 
the  act  of  the  master  was  held  to  be  barratry,  because  he  was 
acting  for  his  own  benefit,  without  the  consent  and  priyity  of 
the  owner.  Acting  for  his  own  interest  and  against  the  interest 
of  his  owner  may  be  a  strong  circumstance  tending  to  prove 
barratry,  but  is  not  an  essential  ingredient  in  that  fraud  or  mis- 
conduct towards  the  owner  which  constitutes  barratry,  but  it 
must  be  without  his  consent  or  priyity. 

All  the  cases  of  barratry  presuppose  two  distinct  parties, 
that  of  owner  and  master  of  a  vessel,  between  whom  certain 
relations  subsist;  and  that  out  of  this  relation  grow  certain 
mutual  rights,  duties,  and  obligations;  and  barratry  is  a  viola- 
tion on  the  part  of  the  master  of  some  of  these  duties  and 
obligations,  by  fraud  or  misconduct,  from  which  a  loss  ensues, 
either  of  vessel  or  goods.  Against  these  losses,  by  the  terms  of 
the  policy,  the  underwriter  insures;  but  against  similar  wrongs, 
even  if  tiiey  go  to  the  extent  of  running  away  with  vessel  and 
cargo,  if  the  master  be  owner,  the  underwriters  are  not  respon- 
sible; or  if  the  acts  are  done  with  the  authority  or  under  the 
express  directions  of  the  owners,  the  underwriters  are  not  re- 
sponsible simply  because  they  are  not  barratry,  though  equally 
injurious  to  third  parties.  The  violation  of  their  relative  duties 
being  of  the  essence  of  barratry,  we  think  it  can  not  be  com- 
mitted by  a  master  who  is  part  owner.  Both  relations  of  master 
and  owner  uniting  in  him,  he  can  not  commit  barratry,  because 
he  can  not  commit  any  act  without  his  own  consent  and  privity. 

It  was  urged  in  the  argument,  as  a  reason  why  the  paxt 
owner  and  not  the  master  should  be  allowed  to  recover  in  this 
case,  that  the  interests  of  part  owners  in  a  vessel  are  not  joint 
but  several,  that  there  is  no  legal  privity  between  them,  and 
they  are  to  stand  as  if  they  owned  by  separate  titles.  But  we 
apprehend  this  is  mistaking  the  principle  on  which  the  rule  is 
founded.  Separate  owners  of  goods  have  no  joint  interest  with 
each  other  or  with  the  vessel;  tliey  have  no  voice  in  the  appoint- 
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ment  or  removal  of  the  master,  and  yet,  being  msored  against 
barratry,  their  rights  are  govemed  by  the  same  rules  as  those 
of  ship-owners  insured  against  the  same  peril.  If  the  malyersa- 
tion  amounts  to  barratry,  they  may  recover,  otherwise  not;  and 
the  question  whether  it  is  barratry  or  not  depends  on  the  same 
consideration,  viz.,  whether  there  is  a  violation  of  duty  in  rela- 
tion of  master  to  owners. 

We  have  said  that  we  are  not  aware  of  any  decided  case 
directly  in  point;  we  believe  that  the  precise  point  has  not  been 
discussed  or  drawn  in  question  in  any  case.  But  the  fact  can 
hardly  be  said  to  be  without  authority.  In  the  leading  case, 
2fuU  V.  Bourdieu,  1  T.  B.  823,  it  is  pointedly  stated  by  Lord 
Mansfield  that  an  owner  can  not  commit  barratry.  He  may 
make  himself  liable  for  his  fraudulent  conduct  to  the  owner  of 
the  goods,  but  not  as  for  barratry.  Mr.  Arnould,  in  his  excellent 
treatise  on  insurance,  says,  after  stating  by  and  against  whom 
barratry  may  be  committed :  * '  Upon  the  same  principle,  it  is  clear 
that  barratiy  can  not  be  committed  by  a  master  who  is  owner  or 
part  owner  of  the  vessel:"  2  Arnould  on  Ins.  837;  and  he  cites 
Boss  y.  EurUer,  4  T.  B.  33,  and  Marcardier  v.  Chesapeake  Ins. 
Co.,  8  Cranch,  39;  1  Phill.  Ins.,  sec.  1082. 

It  was  said  in  the  argument  that  the  authorities  cited  do  not 
warrant  the  conclusion  stated  in  the  text,  because  they  were 
not  the  case  of  a  part  owner  and  master,  in  a  case  charging 
barratiy.  We  are  incliDed  to  think  that  this  is  correct;  the 
passages,  therefore,  can  only  be  regarded  as  an  application  of 
the  principle  to  this  particular  case  by  writers  who  have  de- 
voted much  learning  and  time  to  the  investigation  of  principles, 
and  who  have  stated  these  as  their  results. 

The  court  are  therefore  of  opinion  that  the  nonsuit  was 
rightly  ordered;  the  plaintiff,  on  his  own  showing,  has  no  legal 
ground  of  action,  and  judgment  must  entered  for  the  defend- 
itots. 


Babbatbt,  What  is:  See  the  definitions  given  in  Wikock»  v.  Union  Im. 
Co.,  4  Am.  Deo.  480,  and  note;  AliUandon  v.  New  Orleano  Ins.  Co.,  13  Id. 
358.  The  act  must  be  either  fraudulent  or  criminal:  Wiggin  ▼.  Amory^  7  Id. 
175;  and  the  resiBtance  by  the  master  and  seamen  of  a  neutral  vessel  to  the 
nearch  of  a  belligerent  is  barratry:  Brown  v.  Union  In;  Co.,  5  Id.  123;  so 
also  barratry  includes  losses  by  larceny  or  embezzlement  committed  by  the 
n&aster  or  crew:  Amtrkan  Ins.  Co.  v.  Bryan,  37  Id.  278. 

Babbatbt,  whsthxr  OAJsr  be  Committed  bt  Masteb  Who  is  Owxbr  ob 
Pa&t  Ownkk  or  Vesbel. — The  owner  of  a  vessel  can  not  commit  barratry: 
See  Tagfford  v.  Loring,  8  Am.  Dec.  140;  MiUandon  v.  New  Orleans  Ins.  Co., 
18  Id.  358;  and  see  Parkhurat  v.  Oloucester  MtUutd  Fishing  Ins.  Co.,  100  Mass. 


192  Daniels  v,  Hudson  R  F.  I.  Co.  [Masa^ 

305,  citing  tho  principal  case;  but  in  Cook  v.  Commercial  Ins,  Co.,  6  Am.  Deo. 
353,  it  13  held  that  barratry  may  be  committed  by  the  master  of  a  ship  in 
respect  to  the  cargo,  although  the  owner  of  the  cargo  is  at  the  same  timo 
owner  of  the  ship,  and  although  the  master  is  supercargo  or  consignee  of  the 
voyage.  In  England  a  different  doctrine  from  that  laid  down  in  the  principal 
case  is  maintained,  and  it  is  held  that  barratry  may  be  committed  by  a  mas- 
ter who  is  also  pari  owner  of  the  ship:  Jonea  ▼.  NichoUon^  10  Exch.  28. 


Daniels  v.  Hudson  River  Fire  Insubanob  Co. 

[12  CnSHZKO,  416.] 
CONTRAOT  OF   IkSUBANOE  IS  TO  BE   INTERPRETED  AOCORDIKO  TO  LaWS  and 

with  reference  to  the  usages  and  practice  of  the  state  in  which  it  is  to 
take  effect,  by  the  counter-signature  of  the  agent  of  the  insurance  oom- 
pany  and  the  delivery  of  the  policy  by  him,  although  the  policy  was 
dated  in  another  state  and  signed  by  tho  president  and  secretary  there. 

Wabbanty  in  Contbact  of  Insurance  mctst  be  Embraced  in  Policy 
Itself,  or  be  made  in  legal  effect  a  part  of  the  policy,  by  words  of  refe]> 
ence  where  the  stipulation  is  contained  in  another  instrument. 

Difference  between  Effect  of  Warranty  and  Repbesentation  in  In- 
surance IS,  that  if  the  statement  of  any  fact,  however  unimportant,  is 
a  warranty,  it  avoids  the  policy  if  it  happens  to  be  untrue;  but  if  it  is  a 
representation,  and  is  untrue,  the  policy  will  not  be  avoided  if  it  is  not 
willful  or  if  not  material. 

Stipulations  in  Applications  for  Insurance  abb  to  be  Considesisd 
Hefbesentations  rather  than  warranties,  in  all  cases  where  there  is  any 
room  for  construction. 

Misrepresentation  in  Insurance  is  Statement  of  Something  as  Fact 
which  is  untrue,  and  which  the  assured  states,  knowing  it  to  be  untrue, 
with  an  intent  to  deceive,  or  which  he  states  positively  as  true  without 
knowing  it  to  be  true,  and  which  has  a  tendency  to  mislead,  such  fact 
in  either  case  being  material  to  the  risk. 

€k)NO£ALMENT    IN   INSURANCE   IS  DESIGNED    AND   INTENTIONAL   WITHHOLD* 

ING  OF  Faci'  Material  to  Risk,  which  the  assured  in  honesty  and 
good  faith  ought  to  communicate. 

FAcr  MUST  be  Regarded  as  Material  to  Risk  in  insurance  when  knowl- 
edge  or  ignorance  of  it  would  naturally  influence  the  judgment  of  the 
underwriter  in  making  tho  contract  at  all,  or  in  estimating  the  degree 
and  character  of  the  risk,  or  in  fixing  the  rate  of  the  premium. 

Burden  of  Proof  is  on  Insurance  Company  to  Show  Falsity  of  Rep- 
resentation, or  the  failure  to  comply  with  an  executory  stipulation,  as 
well  as  the  materiality  of  the  representation  or  stipulation  to  the  risk; 
and  it  is  a  question  for  the  jury  in  either  aspect. 

Negligence  of  Servants,  whereby  Representation  or  Stipulation  is 
not  Complied  with,  will  not  Avoid  Policy  of  fire  insurance,  unless, 
indeed,  the  habitual  or  frequent  carelessness  of  such  servants  in  perform- 
ing their  duties  may  become  the  negligence  of  the  employers,  whose 
duty  it  is  to  have  a  reasonable  vigilance  over  and  employ  faithful  ser- 
vants. 
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BriDENCB  07  Usage  of  Words  in  Pecuuab  Sknsb  in  Application  for 
LrsuRAKCK  IS  Admissible,  where,  although  such  words  severally  and 
as  first  read  seem  plain,  an  amhignity  becomes  apparent  when  they  are 
applied  to  the  subject-matter;  and  it  is  for  the  jury  to  decide  whether, 
aocordiDg  to  the  true  meaning  of  the  language  used,  a  representation 
therein  contained  was  substantially  true  when  made,  and  subataut!ally 
complied  with  afterwards. 

OiXEKAL  Use  of  Wokds  among  Manufacturebs  Need  not  be  Known 
TO  Insctrebs  to  effect  a  contract  of  insurance  on  manufacturing  prop- 
erty in  which  they  are  contained.  The  legal  presumption  is  that  the 
words  were  understood  by  the  insurers. 

biCRANCB  Expert  mat  be  Asked  whetheb  Risk  was  Incbeasbd  by  a 
partition  in  the  basement  of  the  insured  building,  and  the  necessity  for 
another  cask  of  water  was  thereby  created,  if  there  were  openings  in 
the  partition  of  sufficient  size  to  permit  a  cask  to  be  easily  rolled  through, 
where  water-casks  were  represented  to  be  in  each  room,  but  were  in  fact 
only  in  each  story. 

Iesurance  £xpbbt  mat  be  Q(7b.stioned  bt  Plaintiff  ooncebning  hm 
Examination  of  Insured  Building  for  the  insurance  company  and  the 
objects  the  building  then  contained,  in  an  action  on  a  policy,  for  the 
purpose  of  proving  the  existence  of  the  objects  described  in  the  applica* 
tioD,  and  of  showing  his  relation  to  the  parties,  and  his  means  of  obser* 
vation  and  recollection.  * 

AcnoN  on  a  policy  of  fire  mBunmce.  The  defendants  relied 
upon  a  violation  of  tbe  statements  in  the  application,  ivhich 
they  contended  were  warranties.  These  statements  were  in 
response  to  certain  interrogatories,  numbered  22  and  24,  and 
are:  ''Is  there  a  good  forcing-pump  in  the  factory,  designed 
expressly  for  putting  out  fire,  and  at  all  times  in  condition 
for  use?"  Answer:  "A  small  force-pump  for  filling  barrels, 
and  with  hose  to  reach  each  room."  Question:  ''Are  there 
casks  in  each  loft  constantly  supplied  with  water?  If  there 
are,  what  is  their  capacity,  and  how  many  buckets  are  kept 
to  each  cask  for  use  in  case  of  fire?"  Answer:  "There  is  in 
each  room  casks  of  forty-two  gallons  each,  kept  full  con- 
stantlj;  also  twenty-four  buckets  in  mill."  Certain  evidence, 
appearing  fully  in  the  opinion,  having  been  introduced  by  the 
defendants  for  the  purpose  of  falsifying  the  statement  in  regard 
to  there  being  a  water-cask  in  each  room,  the  plaintiffs  were 
permitted,  against  the  defendants'  objection,  to  introduce  evi- 
dence to  show  that  an  entire  loft  or  story,  devoted  to  a  particular 
branch,  although  divided  by  partitions  with  doors,  was  known 
as  one  room,  in  the  general  use  of  language  among  manufact« 
Qiers.  The  plaintiffs  were  also  permitted  to  ask  an  expert,  one 
Adams,  whether  a  partition  in  the  basement  of  the  factory  in* 
creased  the  risk,  or  created  the  necessity  for  another  cask  of 
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"water,  if  there  were  openings  in  the  partition  of  sufficient  size 
to  permit  a  cask  to  be  easily  rolled  through;  and  he  answered 
in  the  negative.  The  expert  was  further  allowed  to  be  asked 
by  the  plaintiffs  if  he  had  examined  the  factory  when  be 
received  the  application;  if  any  part  of  the  application  was  in 
his  handwriting;  if  the  objects  described  in  the  application 
were  in  the  building  when  he  examined  it;  if  the  force-pump 
was  pointed  out  to  him  and  its  object  stated;  and  if  he  was 
paid  by  the  defendants'  agent  for  making  the  examination  and 
receiving  the  application;  and  this  evidence  was  admitted  for 
the  purpose  only  of  proving  the  existence  in  the  factory  of  the 
objects  described  in  the  application,  and  of  showing  the  rela- 
tion of  the  witness  to  the  parties  to  the  action,  and  his  means 
of  observation  and  recollection;  and  not  for  the  purpose  of 
limiting  or  controlling  the  written  application.  The  instruc- 
tions given  by  the  presiding  judge,  and  certain  portions  of  the 
policy  material  to  the  case,  appear  in  the  opinion.  The  plaint- 
iffs had  a  verdict,  and  the  defendants  excepted. 

B.  ChoaU  and  J,  J.  Clarke,  for  the  plaintiffs. 

P.  C.  Bacon  and  D,  Foster,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  contract  to  re- 
cover on  a  policy  of  insurance  made  by  the  defendant  company^ 
for  a  loss  by  fire.  The  insurance  was  upon  the  plaintiffs'  fac- 
tory building  in  Medway,  and  the  machinery  and  stock.  The 
defendant  company  have  their  office  and  principal  place  of  busi- 
ness at  Waterford,  New  York.  The  policy,  for  one  year,  purports 
to  be  dated  there,  and  signed  by  the  president  and  secretary;  but 
the  negotiation  was  had  by  an  agent  of  the  company  in  Massa- 
chusetts, and  by  the  terms  of  the  policy  it  was  not  to  be  valid 
unless  countersigned  by  their  agent  at  Worcester,  and  it  was 
BO  countersigned  and  delivered  by  him.  There  can  be  no  doubt 
that  this  is  a  contract  made  in  Massachusetts,  and  to  be  gov- 
erned and  consti*ued  by  the  laws  of  this  state;  for  though  it  was 
dated  in  New  York  and  signed  by  the  president  and  secretary 
there,  yet  it  took  effect  as  a  contract  from  the  counter-signature 
and  delivery  of  the  policy  in  Massachusetts.  It  is  to  be  inter- 
preted according  to  the  laws  and  with  reference  to  the  usages 
and  the  practice  of  this  state,  in  the  same  manner  with  any  other 
Massachusetts  policy  of  insurance  against  fire. 

It  came  to  trial  before  one  of  the  justices  of  this  court;  several 
exceptions  were  taken  by  the  defendants  to  the  directions  and 
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dedfiions  of  the  judge.    These  are  now  brought  before  tb* 
whole  court  by  bill  of  exceptions. 

1.  The  defendants,  relying  upon  a  violation  of  the  statements 
in  the  application,  contended  that  these  statements  were  war- 
ranti^  or  conditions,  and  if  they  were  not  strictly  and  literally 
true  at  the  time  of  the  application,  that  the  policy  was  void;  and 
ihai  if  they  were  then  true,  and  the  plaintiffs  afterwards  ceased 
to  comply  with  them,  the  policy  thereupon  became  void,  whether 
the  same  were  or  were  not  material  to  the  risk.  But  the  presid- 
ing judge  instructed  the  jury  that  the  statements  of  the  appli- 
cation were  not  warranties  requiring  an  exact  and  literal  com- 
pliance, but  that  they  were  representations;  and  as  such  must 
have  been  substantially  true  and  correct  as  to  things  done  or 
existing  at  the  time  the  policy  was  issued,  and  that  so  far  as 
they  related  to  the  future — to  things  to  be  done,  and  rules  and 
precautions  to  be  observed — they  were  stipulations  to  be  fairly 
and  substantially  complied  with. 

The  court  are  of  opinion  that,  looking  at  the  policy  and  the 
application,  this  instruction  was  correct.  There  is  undoubtedly 
some  difficulty  in  determining  by  any  simple  and  certain  test 
what  propositions  in  a  contract  of  insurance  constitute  warran* 
ties,  and  what  representations.  One  general  rule  is,  that  a  war- 
ranty must  be  embraced  in  the  policy  itself.  If  by  any  words 
of  reference  the  stipulation  in  another  instrument,  such  as  the 
propoBal  or  application,  can  be  construed  a  warranty,  it  must 
be  such  as  make  it  in  legal  effect  a  part  of  the  policy.  In  a 
recent  case,  it  was  said  that  ''the  proposal  or  declaration  for 
insurance,  when  forming  a  part  of  the  policy,  has  been  held  to 
amount  to  a  condition  or  warranty,  which  must  be  strictly  true 
or  complied  with,  and  upon  the  truth  of  which,  whether  a  mis- 
statement be  intentional  or  not,  the  whole  instrument  depends:" 
Vose  V.  The  Eagle  Life  and  Health  Ins.  Co.,  6  Cush.  47.  But 
no  rule  is  laid  down  in  that  case  for  determining  how  or  in  what 
mode  such  statements,  contained  in  the  application  or  in  answer 
to  interrogatories,  shall  be  embraced  or  incorporated  into  the 
policy  so  as  to  form  part  thereof. 

The  difference  is  most  essential,  as  indicated  in  the  definition 
of  a  warranty  in  the  case  last  cited,  and  as  stated  by  the  coun- 
sel for  the  defendants  in  the  prayer  for  instruction.  If  any 
statement  of  fact,  however  unimportant  it  may  have  been  re- 
garded by  both  parties  to  the  contract,  is  a  warranty,  and  it 
happens  to  be  untrue,  it  avoids  the  policy;  if  it  be  construed  a  , 
representation,  and  is  untrue,  it  does  not  avoid  the  contract  il^ 
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not  willful  or  if  not  material.  To  illustrate  this:  the  applica- 
tion, in  answer  to  an  interrogatory,  is  this:  "Ashes  are  taken  up 
and  removed  in  iron  hods;"  whereas,  it  should  turn  out  in  evi- 
dence that  ashes  were  taken  up  and  removed  in  copper  hods — 
perhaps  a  set  recently  obtained,  and  unknown  to  the  owner.  If 
this  was  a  warranty,  the  policy  is  gone;  but  if  a  representation, 
it  would  not,  we  presume,  affect  the  policy,  because  not  willful 
or  designed  to  deceive;  but  more  especially  because  it  would  be 
utterly  immaterial,  and  would  not  have  influenced  the  mind  of 
either  party  in  making  the  contract  or  in  fixing  its  terms. 
Hence  it  is,  we  suppose,  that  the  leaning  of  all  courts  is  to  hold 
such  a  stipulation  to  be  a  representation  rather  than  a  warranty, 
in  all  cases  where  there  is  any  room  for  construction;  because 
such  construction  will,  in  general,  best  carry  into  efifect  the  real 
intent  and  purpose  which  the  parties  have  in  view  in  making 
their  contract. 

In  the  present  case,  the  only  clause  in  the  policy  having  any 
bearing  upon  this  question  is  this:  "And  this  policy  is  made 
and  accepted  in  reference  to  the  terms  and  conditions  hereto 
annexed,  which  are  to  be  used  and  resorted  to  in  order  to  ex- 
plain the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  otherwise  specially  provided  for."  Here  is  no 
reference  whatever  to  the  application  or  the  answers  accompany- 
ing it;  the  only  reference  is  to  the  conditions  annexed  to  the 
policy.  In  looking  at  these  conditions,  second  clause  of  article 
1,  the  provision  is,  that  "if  any  person  insuring  any  building 
or  goods  in  this  office  shall  make  any  misrepresentation  or  con- 
cealment, or,  etc.  [mentioning  several  other  cases,  all  of  which 
would  tend  to  increase  the  risk],  such  insurance  shall  be  void 
and  of  no  effect." 

The  terms  "misrepresentation"  and  "concealment"  have  a 
known  and  definite  meaning  in  the  law  of  insurance;  and  it  is 
that  meaning  and  sense  in  which  we  are  to  presume  the  parties 
intended  to  use  them  in  their  contract  of  insurance,  unless  there 
is  something  to  indicate  a  different  intent.  "Misrepresenta- 
tion" is  the  statement  of  something  as  fact  which  is  untrue  in 
fact,  and  which  the  assured  states,  knowing  it  to  be  not  true, 
with  an  intent  to  deceive  the  underwriter,  or  which  he  states 
positively  as  true  without  knowing  it  to  be  true,  and  which  has 
a  tendency  to  mislead,  such  fact  in  either  case  being  material  to 
the  risk.  "  Concealment"  is  the  designed  and  intentional  with- 
holding of  any  fact  material  to  the  risk  which  the  assured,  in 
honesty  and  good  faith,  ought  to  communicate  to  the  under* 
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writer;  mere  silence  on  the  part  of  the  assured,  especially  as  to 
Bome  matter  of  fact  which  he  does  not  consider  it  important  for 
the  underwriter  to  know,  is  not  to  be  considered  as  such  conceal- 
ment. Aliud  est  celare,  aliud  iacere.  And  every  such  fact  un- 
truly asserted  or  wrongfully  suppressed  must  be  regarded  as 
material,  the  knowledge  or  ignorance  of  which  would  naturally 
influence  the  judgment  of  the  underwriter  in  making  the  con- 
tract at  all,  or  in  estimating  the  degree  and  character  of  the 
risk,  or  in  fixing  the  rate  of  the  premium.  If  the  fact  so  untruly 
stated  or  purposely  suppressed  is  not  of  this  character,  it  is  not 
a  **  misrepresentation"  or  ** concealment,"  within  this  clause  of 
the  conditions  annexed  to  the  policy. 

But  further:  the  clause  in  this  policy  has  none  of  the  char^ 
acteristies  of  a  warranty,  because  it  is  not,  in  its  own  terms  or 
by  reference  to  the  terms  and  conditions  annexed,  an  absolute 
stipulation  for  the  truth  of  any  existing  fact,  or  for  the  adoption 
of  any  precise  cource  of  conduct  for  the  future,  making  the 
truth  of  such  fact  or  a  compliance  with  such  stipulation  a 
condition  precedent  to  the  validity  of  the  contract,  or  the  right 
of  the  assured  to  recover  on  it.  The  policy  is  made  in  refer- 
ence to  the  terms  and  conditions  annexed;  but  these  are  re- 
ferred to,  not  as  conditions  precedent,  but ''to  be  used  and 
resorted  to  in  order  to  explain  the  rights  and  obligations  of  the 
parties  hereto,  in  cases  not  herein  otherwise  specially  provided 
for."  They  are  not  to  control  or  alter  any  express  provision  in 
the  contract,  or  become  parts  of  the  policy;  but  they  are  state- 
ments in  a  collateral  document,  which  both  parties  agree  to  as 
an  authoritative  exposition  of  what  they  both  understand  as  to 
the  facts,  on  the  assumption  and  truth  of  which  they  contract, 
and  the  relations  in  which  they  stand  to  each  other. 

The  court  are  of  opinion,  therefore,  that  the  statements  in 
this  application  were  not  warranties,  and  could  have  no  greater 
effect  than  that  of  representations,  and  that  the  judge  was  right 
in  giving  such  instruction  to  the  jury. 

2.  Another  exception  was  taken  to  the  direction  of  the  judge 
in  regard  to  the  force-pump,  which  is,  that  the  judge  eiTone- 
ously  ruled  that  the  burden  of  proof  was  on  the  defendants  to 
prove  its  materiality  to  the  risk,  and  also  whother  it  had  been 
complied  with  or  not.  This  was  correct.  Whether  the  answer 
was  responsive  to  the  question  or  not,  it  could  have  only  the 
character  of  a  representation;  and  therefore,  if  the  defendants 
rely  either  upon  the  falsity  of  the  representation  or  the  failure 
to  comply  with  an  executory  stipulation,  it  is  upon  them  to 
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prove  it;  and  it  is  a  question  of  fact  for  the  jtuy  in  either 
aspect. 

8.  With  respect  to  the  representation  and  stipulation  that  a 
water-cask  should  be  kept  in  each  room,  the  presiding  judge  in- 
structed the  juiy  that  if  the  plaintiffs  established  a  rule  that 
such  water-casks  should  be  kept  full,  and  employed  servants  to 
execute  such  rule,  and  if,  through  their  negligence  at  any  time, 
they  were  not  full,  such  negligence  of  servants  would  not  avoid 
the  policy. 

We  understand  it  to  be  a  well-settled  principle  in  the  law  of 
fire  insurance,  and  indeed,  the  strong  tendency  of  modem  ju- 
dicial decisions  in  cases  of  marine  insurance  is  in  the  same 
direction,  that  the  negligence  of  subordinates,  many  of  whom 
must  often  be  employed  without  much  knowledge  of  them  by 
employers,  is  one  of  the  perils  insured  against.  In  Chandler  v. 
Worcester  Mutual  Fire  Jns.  Co,,  3  Cush.  328,  the  rule  is  laid 
down  thus:  *'  The  general  rule  unquestionably  is,  in  case  of  in^ 
surance  against  fire,  that  the  carelessness  and  negligence  of  the 
agents  and  servants  of  the  assured  constitutes  no  defense." 
The  question  there  was,  whether  gross  negligence  on  the  part 
of  the  assured  himself,  gross  carelessness,  equivalent  in  legal 
estimation  to  a  willful  intent  to  bum  the  building,  would  be  a 
^ood  defense.  It  seems  difficult  to  see  how  an  incorporated 
company,  who  must  act  by  agents  and  servants,  could  otherwise 
comply  with  their  representations.  If,  indeed,  such  servants 
and  agents  are  habitually  or  frequently  careless  in  performing 
:their  duties,  it  may  become  negligence  on  the  part  of  the  em- 
ployers, whose  duty  it  is  to  have  a  reasonable  vigilance  over 
them,  and  employ  faithful  servants. 

4.  The  next  exception  turns  on  the  representation  that  a  water- 
cask  was  kept  in  each  room,  and  the  admission  of  evidence 
tending  to  show  in  what  sense  the  parties  understood  the  word 
^'room."  This  is  a  point  which  seemed  most  doubtful,  and 
which  has  had  the  particular  attention  of  the  court. 

The  question  arises  upon  the  representation  made  in  answer 
to  the  twenty-fourth  interrogatory.  It  may  be  remarked  in 
passing  that  there  is  some  discrepancy  between  the  question 
and  answer.  Whether  designed  or  not  does  not  appear.  The 
question  is,  "Are  there  casks  in  each  loft  constantly  supplied 
with  water?"  The  answer  is,  **  There  is  in  each  room  casks  of 
forty-two  gallons  each  kept  constantly  full."  If  the  plaintifia 
intended  to  conform  their  answer  to  the  question  proposed, 
then  it  is  manifest  that  in  their  view  the  word  '*  loft "  in  the 
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question  and  "room"  in  the  answer  would  mean   the  same 
thing,  and  the  effect  of  the  answer  would  be  that  a  cask  was 
kept  in  each  loft.     Thia  would  raise  another  question,  whether 
the  term  "  loft"  would  include  the  basement  story,  or  only  the 
chambers  over  the  Lasement,  the  "rooms  aloft."     Or  did  it 
mean  each  stor}-?    These  considerations  are  perhaps  not  ma- 
terial, except  that  they  have  some  tendency  to  show  that  the 
word  "  room  "  was  used  without  any  very  precise  or  definite 
meaning.     The  evidence  offered  for  the  purpose  of  falsifying 
this  representation  was,  that  there  was  in  the  basement  story  a 
partition,  setting  off  a  part  for  a  particular  purpose,  in  which 
no  water-cask  was  kept — that  in  the  next  story  above  there  was 
a  small  apartment  partitioned  off,  in  which  there  was  no  water- 
cask;  and  in  the  two  stories  above,  the  water- casks  stood  in  the 
entiy-wajs  by  the  doors  of  the  main  rooms,  and  not  in  the  main 
rooms.    If  the  plaintiffs,  in  answering  the  interrogatory  as  put, 
intended  to  say  that  there  is  a '  cask  of  water  kept  for  each  loft 
or  each  story,  the  jury  might  well  find  that  the  representation 
■was  true;  if  they  intended  to  use  the  word  "room"  in  a  nar- 
rower sense,  so  as  to  mean  more  than  one  apartment  in  each 
loft  or  story,  then  it  becomes  necessary  to  inquire  what  was  the 
extent  of  the  word  "  room  "  as  used  in  this  answer.     The  word 
is  certainly  a  familiar  one  in  the  English  language,  and  as  or- 
dinarily used  and  construed,  as  all  words  must  be,  by  the  sub- 
ject-matter and  the  context,  is  not  likely  to  be  misunderstood, 
ret  it  is  not  without  some  considerable  varieties  of  meaning. 
Apply  it  to  a  dwelling-house,  and  suppose  one  in  offering  a 
house  to  be  sold  or  let  should  represent  that  there  is  a  fire- 
place in  every  room.     Suppose  there  is  a  cellar  or  an  attic,  with 
or  without  windows:   are  they  rooms?    Or  suppose  a  large 
apartment  into  which   the   front   door   opens,   used   for  the 
double  purpose  of  an  entry  and  for  a  sitting-room  in  warm 
weather,  and  furnished  for  that  purpose:  is  it  a  room  within  the 
representation  that  there  is  a  fireplace  in  it  ?    Or  suppose  above 
stairs  one  or  more  small  apartments  capable  of  being  used  as  a 
closet  or  clothes-press  or  for  a  bedroom :  would  the  representa- 
tion be  falsified  by  showing  that  either  of  these  divisions  of 
the  house  had  no  fireplace  in  it?    The  language  might  be  some- 
what ambiguous,  and  require  aid  to  ascertain  its  meaning. 

The  interpretation  of  written  contracts — indeed,  of  all  written 
documents— is  a  question  of  law  for  the  court;  and  it  is  of  great 
importance  that  the  meaning  of  written  evidence  should  not  be 
altered  or  varied  by  parol  evidence.     But  this  presupposes  that 
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the  words  are  used  in  their  ordinary  and  normal  sense,  accord- 
ing to  the  established  rules  of  the  language;  but  if  they  are 
foreign  words,  or  words  used  in  a  peculiar,  unusual,  or  tech- 
nical sense,  evidence  may  be  proper  to  show  their  meaning,  and 
then  it  is  the  province  of  the  court  to  declare  and  apply  the  law 
according  to  the  true  meaning  of  the  language  as  thus  ascer- 
tained. The  rule  is  laid  down. in  the  case  of  Ealon  v.  Smithy  20 
Pick.  156,  thus:  **  When  a  new  and  unusual  word  is  used  in  a 
contract,  or  when  a  word  is  used  in  a  technical  or  peculiar  sense, 
as  applicable  to  any  trade  or  branch  of  business,  or  to  any  par- 
ticular class  of  people,  it  is  proper  to  receive  evidence  of  usage 
to  explain  and  illustrate  it,  and  that  evidence  is  to  be  considered 
by  the  jury;  and  the  province  of  the  court  will  be  to  instruct 
the  jury  what  will  be  the  legal  eflfect  of  the  contract  or  instru- 
ment, as  they  shall  find  the  meaning  of  the  word  modified  or 
explained  by  the  usage." 

This  principle  seems  to  be  intelligible  enough,  but  the  diffi- 
culty in  applying  it  as  a  practical  rule  is  this:  the  words  sever- 
ally and  as  first  read  seem  plain,  but  like  other  matters  of  latent 
ambiguity,  it  is  when  they  come  to  be  applied  to  the  subject- 
matter  that  the  ambiguity  becomes  apparent.  Then  it  is  that 
evidence  of  usage  or  other  evidence  aliunde  becomes  competent 
and  admissible  to  show  the  sense  in  which  the  words  were  used 
in  the  particular  written  paper.  It  must  depend,  therefore, 
much  upon  the  circumstances  of  each  case,  and  the  posture  of 
the  evidence  already  admitted  in  the  trial,  whether  such  evidence 
aliunde  ought  to  be  admitted.  In  the  present  case,  we  are  of 
opinion  that  there  was  sufficient  uncertainty  and  ambiguity  in 
the  representation  in  question  to  warrant  the  introduction  of 
evidence  of  usage,  and  it  was  a  question  of  fact  for  the  jury  to 
decide  whether,  according  to  the  true  meaning  of  the  language 
used,  the  representation  was  substantially  true  when  made,  and 
substantially  complied  with  afterwards. 

One  other  ground  was  taken  by  the  defendants  in  this  branch 
of  the  case,  thus:  The  defendants  contended  not  only  that  the 
meaning  of  the  word  *'  room"  in  the  application  was  a  question 
of  law  for  the  court  to  decide,  and  also  whether  there  was  such 
a  general  use  of  language,  but  also  that  if  there  were  such  use 
of  language  it  was  insufficient,  unless  it  was  known  and  general 
among  insurers  as  well  as  manufacturers.  Such  a  direction  we 
think  would  not  have  been  conformable  to  the  rules  of  law. 
The  general  rule  on  that  subject  is,  that  if  any  person  or  any 
company,  foreign  or  domestic,  shall  engage  in  any  branch  or 
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department  of  buBinesSy  they  mnst  be  presumed  to  be  acquainted 
vith  tbe  rules  and  usages  of  sucb  business,  to  be  conversant 
with  the  language  employed  in  it,  whether  strictly  technical  or 
not.  When,  therefore^,  the  defendant  company  undertook  to 
insure  a  manufactory  in  Matoachusetts,  with  the  machinery  and 
stock  therein,  they  must  be  presumed  to  be  acquainted  with  the 
structure  and  arrangement  of  such  building  and  the  distribu- 
tion of  the  departments  within  it,  with  a  view  to  its  adaptation 
to  the  business  to  be  therein  carried  on,  and  with  the  use  of  the 
language  employed  by  the  owners,  superintendents,  and  per- 
sons employed  therein.  If,  therefore,  the  language  of  this 
representation  was  understood  in  a  particular  manner  by  manu- 
facturers, according  to  which  understanding  the  representation 
vras  true,  the  legal  presumption  is  that  it  was  so  understood  by 
the  insurers  in  their  contract. 

5.  Exception  was  taken  to  the  admission  of  the  witness  Adams 
as  an  expert;  but  no  sufficient  ground  has  been  shown  that  his 
admission  was  erroneous;  nor  does  it  appear  to  us  that  the 
questions  permitted  to  be  put  to  him  and  the  answers  he  gave 
to  them,  for  the  limited  purpose  to  which  they  were  confined  by 
the  instructions  given  thereon  to  the  jury,  are  open  to  exception. 

Exceptions  overruled. 

Ck>ltTBACT   OF   ImSUBAITOE   TO   BB    iNTKBFBVrKD    ACOOKDUrO  TO    IiAWB  OF 

State  whkbb  It  is  to  Takb  Effect.  Thus  a  policy  of  insanmoe  signed  by 
the  officers  of  the  company  in  Missouri,  but  upon  condition  that  it  should  not 
be  valid  unless  countersigned  by  the  company's  agent  in  New  York,  and 
there  delivered  to  the  insured  upon  payment  of  the  premium,  is  a  contract 
to  be  governed  by  the  laws  of  the  latter  state:  Todd  Y,St€Ue  Ins.  Co,,  11 
PhiLa.  357,  following  the  principal  case. 

Applications,  Sitbvets,  ob  Proposals,  when  Pakt  of  Pouot  so  as  to 
Make  Statements  thebein  Wakranties:  See  note  to  FoioUr  v.  ^tna  K 
In*,  Co,,  16  Am.  Dec.  465;  Jefftrson  Ins.  Co.  v.  Cotheal,  22  Id.  567;  Farmers* 
Ins.  df  Loan  Co.  y.  Snyder,  30  Id.  118;  Wood  v.  HaHfcrrd  F.  Ins.  Co.,  35  Id. 
92;  BurriU  y.  Saratoga  Co,  Mut.  F.  Ins.  Co.,  40  Id.  345,  and  note;  Ilolfnes 
Y,  Charlestown  M.  F.  Ins.  Co.,  43  Id.  428;  and  see  Frosi  v.  Saraloga  Afut.  Ins. 
Co.,  49  Id.  234;  Jones  Mfg.  Co.  v.  Manufacturers*  Mut.  F.  Ins.  Co.,  54  Id. 
742.  Warranties  are  not  to  be  created  nor  extended  by  construction;  they 
must  arise,  if  at  all,  from  the  fair  interpretation  and  clear  intendment  of  the 
words  used  by  the  parties:  Campbell  y.  New  England  Mut.  Life  Ins.  Co.,  08 
Hass.  391,  citing  the  principal  case;  and  if  by  any  words  of  reference  the 
stipulatioiis  in  another  instrument  can  be  construed  a  warranty,  they  must 
1«  such  as  make  them  in  legal  effect  a  part  of  the  policy:  Id.  392,  quoting 
the  principal  case. 

Distinction  between  Effbot  of  Warranties  and  BEPBESSNTATiom: 
See  note  to  IbwUr  v.  JStna  F.  Ins.  Co.,  16  Am.  Deo.  463;  Dunoas^  v.  Sum  F, 
Ins,  Co.^  22  Id.  539;  Farmers*  Ins.  ds  Loan  Co.  v.  Snyder^  80  Id.  118;  Ote- 
daXe  Woolen  Co.  ▼.  Protection  Ins.  Co.,  54  Id.  309. 
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Misrepresentation  Defined. — The  defSnition  of  misrepresentation  given 
by  Shaw,  C.  J.,  in  the  principal  case,  is  quoted  and  approved  in  BridgeivcUfr 
Iron  Co.  V.  Enterprise  Ins.  Co.,  134  Mass.  438;  MtUval  Benejit  Life  Ins.  Co. 
V.  Robertson,  69  111.  128. 

Misrepresentation,  when  Avoids  Policy:  See  note  to  Fowler  v.  JStna 
F.  Ins.  Co.,  16  Am.  Dec.  432;  Strong  v.  Man.  Ins.  Co.,  20  Id.  607;  Jefferson 
Ins.  Co.  V.  Cotheal,  22  Id.  567;  Curell  v.  Mississippi  M.  dr  F.  Ins.  Co.,  29  Id. 
439;  jEtn^  F.  Ins.  Co.  v.  Tyler,  30  Id.  90;  Farmn^  Ins.  ds  Loan  Co.  v.  Snyder, 
Id.  118;  Martin  v.  Fishing  Ins.  Co.,  32  Id.  220;  Bell  v.  WesUrn  Marine  A 
F.  his.  Co.,  39  Id.  642;  IlouglUon  v.  Manvfacturtrs'  Mui.  F.  Ins.  Co.,  41  Id. 
489;  Clark  v.  New  England  Mut.  F.  Ins.  Co.,  53  Id.  44.  Where  in  an  action 
on  a  contract  of  insurance  the  defendant  contended  that  the  contract  was 
made  under  a  mutual  mistake  of  fact  as  to  whether  a  previous  risk  had  ex- 
pired when  the  new  contract  was  made,  it  is  a  question  of  fact  for  the  jury 
whether  this  mutual  mistake  was  a  material  mistake  which  would  influenoo 
the  parties  in  making  the  contract,  and  upon  this  question  the  burden  of 
proof  rests  on  the  defendant:  Dodd  v.  Glottcester  Ins.  Co.,  127  Mass.  152;  and 
in  an  action  on  a  policy,  an  instruction  asked  by  the  defendant  to  the  effect 
that  ''if  the  plaintiff  in  any  paper  offered  by  him  as  a  proof  of  loss  stated 
that  the  property  described  in  the  policy  in  suit  belonged  exclusively  to  him- 
self, and  that  no  other  person  had  any  interest  therein,  when  in  fact  he  was 
only  a  pledgee  or  mortgagee  thereof,  and  not  in  possession,  such  false  swear- 
ing would  avoid  the  policy,"  is  improper:  Little  v.  Phoenix  Ins.  Co.,  123  Id. 
386;  both  citing  the  principal  case. 

Conceaiment,  when  Avoids  Poucfy:  See  Burritt  v.  Saratoga  Co.  Mut.  F, 
Ins.  Co.,  40  Am.  Dec.  345;  Gates  v.  Madison  Co.  MuL  F.  Ins.  Co.,  55  Id.  360, 
and  notes  thereto. 

Wtiat  Facts  are  Material:  See  Himely  v.  South  Carolina  Ins.  Co.,  12 
Am.  Dec.  623;  Smith  v.  Columbia  Ifis.  Co.,  55  Id.  546. 

Burden  of  Proof  is  on  Insureils  to  prove  falsity  of  representations  set 
up  as  a  defense  to  an  action  on  the  policy:  Jones  Mfg.  Co.  v.  MantJ'actuTerff 
Mut.  F.  Ins.  Co.,  54  Am.  Dec.  742;  or  their  materiality:  Dodd  v.  Gloucester 
Ins*  Co.,  127  Mass.  152;  so  the  burden  of  proving  the  breach  of  an  executory 
stipulation  by  which  a  policy  was  to  determine  upon  the  failure  of  the  assured 
to  pay  when  due  a  premium  note  given  by  him  to  the  insurers,  and  the  avoid- 
ance of  the  policy  by  such  non-payment,  is  upon  the  insurers:  Hodsdon  v. 
Guardian  Lift  Ins.  Co.,  97  Id.  148;  both  citing  the  principal  case. 

Neoijgbncb  of  Insured  No  Defense  to  Action  on  Policy:  Gales  v. 
Madison  Co.  Mut.  Ins.  Co.,  55  Am.  Dec.  360,  and  note. 

Miscellaneous  Citations  of  the  Principal  Case. — The  rule  laid  down  by 
Shaw,  C.  J.,  in  the  principal  case,  to  the  effect  that  a  person  or  company  en- 
gaging in  any  business  must  be  presumed  to  be  acquainted  with  the  niles  and 
usages  of  such  business,  and  to  be  conversant  with  the  language  employed  in 
it,  whether  strictly  technical  or  not,  is  quoted  with  approval  in  Houghton  v. 
Watertown  Ins.  Co.,  131  Mass.  303.  In  Palmer  v.  Clark,  106  Id.  388,  the 
principal  case  was  cited,  in  construiug  a  contract,  to  the  effect  that  the  words 
"  each  room,"  used  in  an  application  for  insurance,  might  mean  each  whole 
story  in  a  mill,  although  there  might  be  more  than  one  room  in  each  story; 
in  Poor  v.  Humboldt  Ins.  Co.,  125  Id.  277,  it  is  an  authority  to  the  effect 
that  a  stipulation  that  a  family  should  live  in  the  house  insured  "throughout 
the  year  *'  was  an  express  warranty,  aud  without  its  literal  and  exact  fulfill- 
ment the  policy  would  cease  to  be  binding  upon  the  company:  in  Insurwnc€ 
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Co.  of  North  America  v.  McDowell^  50  111.  131,  it  ia  cited  to  the  point  that 
where  a  policy  of  insurance  on  a  mill  prohibited  smoking  in  or  upon  the 
premises  under  penalty  of  forfeiture  of  the  policy,  the  insured  undertook 
only  that  this  violation  should  not  occur  with  his  consent,  and  that  he  would 
use  reasonable  diligence  to  prevent  it;  and  in  Peoria  Marine  A  F,  Ins,  Co.  v. 
WcUmtt,  22  Ind.  83,  it  is  referred  to  upon  the  question  of  what  is  a  sufficient 
execution  of  a  policy. 


Payne  v.  Snow. 

[12  CunmiG,  443.] 

MlMBKIW  OF  LODOI  OF  OdO  FsLLOWS  ARB  NOT  LlABLB  TO  ACTION  AT  LaW 

FOB  Recotxbt  of  FaNERAL  BENEFIT  by  the  next  of  kin  of  a  deceased 
member,  under  their  constitution  and  by-laws,  which  provide  that  "in 
case  of  the  death  of  a  brother,  •  •  •  there  shall  be  paid  to  the  near- 
est of  kin  of  such  brother  a  sum  of  not  less  than  thirty  dollars  to  defray 
the  expense  of  hia  burial,  which  shall  be  paid  over  without  delay.'* 

GoNTBAGT  to  recover  a  funeral  benefit  of  thirty  dollars  of  the 
defendants  as  members  of  a  lodge  of  the  Independent  Order  of 
Odd  Fellows.  The  action  was  brought  by  the  father,  as  next 
of  kin,  of  a  deceased  member  of  the  lodge,  and  was  sought  to 
be  maintained  under  its  constitution  and  by-laws,  which  pro- 
vided that  ''in  case  of  the  death  of  a  brother  who  shall  have 
paid  bis  initiation  fee,  assessments,  fines,  and  weekly  dues,  and 
shall  be  in  good  and  regular  standing,  there  shall  be  paid  to 
the  nearest  of  kin  of  such  brother  a  sum  of  not  less  than  thirty 
dollars  to  defray  the  expense  of  his  burial,  which  shall  be  paid 
over  without  delay."  The  widow  of  the  deceased  had  been 
paid  twenty  dollars  of  the  funeral  benefit  by  one  of  the  defend  • 
ants,  on  behalf  of  the  lodge,  and  on  her  death  shortly  after- 
wards, without  issue,  the  remaining  ten  dollars  were  paid  to  her 
mother.  It  was  considered  by  the  lodge  and  the  parties  acting 
at  the  time  that  the  thirty  dollars  were  paid  to  the  widow  ac- 
cording to  the  provision  of  the  constitution  and  by-laws,  and  in 
accordance  with  the  usage  of  the  order  and  the  custom  of  the 
lodge.  By  the  authoritative  construction  of  the  grand  lodge 
and  its  officers,  and  by  the  usage  and  custom  of  the  order,  the 
term  "nearest  of  kin,"  as  used  in  the  clause  above  given,  was 
understood  to  mean  the  widow  of  any  deceased  brother,  when 
the  deceased  left  a  widow;  and  it  was  the  usage  and  custom  to 
pay  the  funeral  benefit  to  such  widow.  If  under  the  foregoing 
agreed  statement  of  facts  the  plaintiff  can  maintain  this  action, 
he  is  to  be  allowed  to  summon  the  parties  named  in  the  answet 
as  members,  without  prejudice  through  delay,  and  to  have  jttdg« 
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ment  against  them  for  such  sums  as  the  court  shall  determine; 
but  if  the  action  can  not  be  sustained  on  the  facts,  judgment  is 
to  be  given  for  the  defendants. 

N,  C,  Berry,  for  the  plaintiff. 

A.  B.  Elf/,  for  the  defendants. 

Bj  Court,  Shaw,  C.  J.  This  is  certainly  a  case  of  entirely 
new  impression,  and  it  is  one  grave  objection  to  the  plaintiff's 
recovery  that  no  similar  action  has  ever  been  sustained  in  this 
commonwealth.  It  is  a  suit  against  ten  or  twelve  persons;  and 
it  is  conceded  that  if  they  are  liable,  forty  or  fifty  more  are 
jointly  liable  with  them,  composing  a  lodge  of  the  Independent 
Order  of  Odd  Fellows.  So  many  considerations  seem  to  be 
opened  by  the  discussion  that  we  have  neither  time  nor  dispo- 
sition to  go  at  large  into  the  details.  It  is  conceded  that  the 
lodge  is  a  voluntary  association,  not  incorporated,  and  that  if 
liable  at  all,  the  members  of  it  are  liable  in  their  individual 
capacities,  as  joint  promisors.  But  this  lodge  itself,  this  aggi'e- 
gation  of  individuals,  is  but  the  component  part  of  another 
aggregation  of  individuals  denominated  the  "grand  lodge,"  to 
whom,  by  the  same  voluntary  agreement,  the  whole  of  the  funds 
of  the  particular  and  subordinate  lodge  may  at  any  moment, 
upon  various  contingencies,  be  forfeited  and  appropriated. 

But  supposing  the  particular  lodge  stood  alone,  still  the  diffi- 
culty presents  itself  of  a  suit  for  thirt}'  dollars,  upon  the  joint 
promise  of  say  sixty  persons,  constituting  a  voluntary  associa- 
tion of  individuals,  perpetually  changing  by  the  retirement  of 
members  and  the  admission  of  others.  Shall  the  same  sixty  in- 
dividuals who  constituted  the  lodge  when  the  implied  promise 
took  effect  be  sued,  though  they  have  ceased  to  be  members  ? 
If  not,  how  can  the  residue  be  held  upon  a  joint  promise  ?  Or, 
shall  those  be  sued  who  were  not  members  when  the  implied 
promise  took  effect  but  who  have  become  such  when  the  action 
is  brought?  If  so,  what  joint  promise  of  those  who  have  since 
come  in  can  be  proved  by  the  evidence  ? 

But  without  encountering  these  difficulties,  we  think  there 
are  two  plain  legal  grounds  upon  which  it  must  be  held  that 
this  action  can  not  be  maintained. 

1.  The  constitution  and  by-laws  of  the  lodge,  treating  them 
as  articles  of  a  voluntary  association,  do  not  amount  to  a  promise 
to  each  member  by  all  the  rest  to  pay  him  anything.  The  stip- 
ulation in  the  by-laws  is,  that  on  the  death  of  each  member 
there  shall  be  allowed  from  the  lodge  a  sum  not  less  than  thirty 
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dollai;^  to  defray  the  expense  of  burial,  to  be  paid  without 
delay  to  the  deceased's  nearest  of  kin.  The  payment  is  for  that 
purpose.  It  is,  if  any  promise  at  all,  a  promise  by  each  mem- 
ber to  contribute,  by  periodical  and  other  payments,  towards  a 
certain  fund  for  all  the  purposes  contemplated  by  the  associa- 
tion, including  money  to  be  paid  promptly  for  the  expenses  of 
burial,  to  be  done  usually  before  letters  testamentary  in  case 
of  a  will,  or  letters  of  administration  in  case  of  intestacy,  can 
be  regularly  issued.  In  other  words,  the  promise  of  each  mem- 
ber is  toj)ay  money  to  the  lodge;  and  the  lodge,  not  being  in- 
corporated, can  maintain  no  suit.  If  it  creates  any  right  which 
can  be  recognized  by  law,  it  is  an  equitable  right  only  to  a 
share  in  a  common  fund,  raised  either  for  purposes  purely  char- 
itable, or  for  their  joint  benefit,  and  can  only  be  enforced  in 
equity.  And  if  there  were  any  ground  for  such  equitable  relief, 
as  in  case  of  partners  in  a  joint  fund,  raised  for  a  special  pur- 
pose, of  which  we  give  no  intimation,  such  equitable  relief  could 
be  sought  only  by  a  member  or  his  legal  representatiye. 

2.  But  supposing  this  stipulation  in  the  constitution  and  by- 
laws of  the  lodge  to  amount  to  an  express  promise  to  pay  thirty 
dollars  upon  a  certain  contingency,  there  is  no  consideration 
for  such  promise  moving  from  the  plaintiff  to  the  defendants, 
or  from  any  person  acting  in  privity  with  him  or  acting  for  his 
use  or  benefit,  or  with  an  intent  and  purpose  to  obtain  a  benefit 
to  the  plaintiff.  There  is  no  ground  to  infer,  from  the  facts 
agreed,  that  the  son,  who  was  a  member  of  the  lodge,  in  paying 
his  contributions  thereto  had  any  purpose  of  obtaining  money 
from  the  lodge,  in  case  of  his  death,  for  the  use  of  his  father,  or 
other  next  of  kin,  for  his  own  benefit;  to  whomsoever  it  might 
be  paid,  under  these  provisions,  it  was  a  naked  trust  for  defray- 
ing the  charges  of  his  burial.  It  is,  therefore,  not  at  all  analo- 
gous to  the  case  where  A.  owes  B.  and  B.  owes  C,  and  in  con- 
sideration that  B.  will  release  A.  he  promises  ^o  pay  C.  Such 
promise  is  valid,  and  C.  may  sue  A.  upon  it.  The  reason  is, 
that  although  the  consideration  for  A.'s  promise  to  C.  does  not 
move  from  C,  it  moves  from  A.  for  C.'s  use  and  benefit. 

Where  a  father,  desirous  of  making  a  provision  for  his  daugh- 
ter, conveys  property  to  A.  B.,  in  consideration  of  which  A.  B. 
promises  to  give  a  certain  sum  to  the  daughter,  she  has  a  right 
of  action,  because  the  consideration  moved  from  one  acting  for 
her  use,  and  benefit.  The  cases,  therefore,  of  HcUl  v.  Marsion, 
17  Mass.  575,  Carnegie  v.  Morrison,  2  Met.  381,  and  others  of 
that  class  are  not  applicable. 
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Without  considering  various  other  qnestions  suggested  by 
the  case,  the  court  are  of  opinion  that  upon  the  facts  agreed 
this  action  can  not  be  maintained. 

Plaintiff  nonsuit. 


LiABiLiTT  OF  Mkhbebs  OF  FRATERNITIES:  See  ffiiBoU  OD  Fraternities 
and  Societies,  see.  6,  where  the  principal  case  is  cited. 

Funds  of  Masonio  Lodge,  whether  can  be  Divided  among  MEintiiM» 
See  Duhe  v.  Fuller,  32  Am.  Dec  392. 


Dexteb  v.  Snow. 

[12  CuBBnra,  694.] 
Contract  is  Void  as  in  Contravention  of  Insolvent  Laws,  by  which 
debtors  agree  to  pay  certain  creditors  a  portion  of  their  claim,  in  con- 
sideration  that  the  creditors  would  not  trouble  or  oppose  the  debtors' 
discharge  in  their  insolvency  proceedings,  and  would  say  a  good  word  to 
other  creditors  to  induce  them  not  to  oppose  a  discharge. 

AssuHPsrr  upon  the  following  agreement:  "We,  the  under- 
signed, the  late  &rm  of  Snow,  Durant  &  Jenkins,  severally  agree 
to  make  up  to  our  creditors.  Dexter,  Harrington  &  Co. ,  the  defi- 
cit of  assets  in  the  hands  of  T.  G.  Kendall,  assignee,  so  that 
they  shall  receive  thirty-seven  and  one  half  cents  per  cent  on 
their  claim  of  one  thousand  one  hundred  and  thirty-three  dollars 
against  us."  The  agreed  statement  of  facts  admitted  that  the 
consideration  of  this  agreement  was  the  plaintiffs'  undertaking 
"  not  to  trouble  or  oppose  the  defendants  obtaining  a  discharge 
in  their  insolvency  proceedings,  and  to  say  a  good  word  to  other 
creditors  to  induce  them  not  to  oppose  a  discharge."  No  such 
an  agreement  was  made  with  or  known  to  any  of  the  defendants' 
other  creditors,  with  the  exception  of  two,  who  did  not  with  the 
plaintiffs  constitute  a  majority  of  the  creditors  in  number  or 
value;  and  it  was  not  contended  that  the  defendants  had  failed 
to  conform  in  any  respect  with  the  insolvent  law.  The  defend- 
ants had  obtained  their  discharge. 

8.  E.  OuUd  and  O.  S.  Hole,  for  the  plaintifis. 

B.  F,  Fuller,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  agreement  on  which  this  action 
is  founded  contravenes  the  policy  of  the  insolvent  laws.  The 
insolvent  laws  have  a  twofold  object:  1.  To  secure  a  full 
and  equal  distribution  of  the  debtor's  effects  among  the  cred- 
itors;  and  2.   To  discharge  the  honest  debtor  from  all 
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liabiHties.  Agreemenia  like  the  one  in  suit  offer  to  ilie  debtor 
II  temptation  to  set  apart  and  withhold  a  portion  of  the  fnnda 
for  the  purpose  of  purchasing  the  assent  of  creditors  to  his  dis- 
charge. Again,  such  agreements  tend  to  prevent  that  scrutiny 
on  the  part  of  the  creditors  of  the  acts  of  the  debtor,  which  is 
requisite  to  secure  a  full  disclosure  and  equal  distribution  of  the 
insolvent's  effects.  Besides,  the  mere  inaction  of  one  creditor 
tends  to  influence  the  conduct  of  the  others.  Frequently  great 
confidence  is  put  in  the  judgment  of  one  creditor;  and  others, 
not  knowing  that  his  interests  are  not  identical  with  their  own,  are 
led  to  follow  his  example.  If  he  makes  no  investigatioh  into 
the  affiEdrs  of  the  insolvent,  they  suppose  it  is  because  he  has 
confidence  that  the  conduct  of  the  debtor  is  beyond  exception; 
and  if  the  creditor  does  not  oppose  the  discharge,  it  is  inferred 
that  he  considers  the  debtor  a  person  fairly  entitled  to  it.  Fre- 
quently the  course  of  one  creditor  will  determine  the  course  of  all 
the  rest. 

It  ia  to  be  observed  in  the  next  place  that  the  policy  of  the 
insolvent  law  is  to  discharge  the  debtor  who  complies  with  all 
its  requisitions.  The  creditors  have  the  power  to  prevent  the 
discharge  by  their  dissent;  but  they  are  morally  bound  not  to 
oppose  it  where  the  insolvent  has  complied  with  all  the  require- 
ments of  the  insolvent  law.  The  law,  in  clothing  the  creditors 
with  this  power,  places  a  confidence  in  them  that  they  will  exe- 
cute the  power  in  such  manner  as  to  discharge  an  honest  debtor. 
If,  then,  in  this  case,  the  debtors  have  fully  complied  with  the 
law  according  to  the  facts  agreed,  the  plaintiffs  were  morally 
bound  to  do  what,  in  consideration  of  the  agreement -in  suit, 
they  undertook  to  do,  namely,  not  to  oppose  the  discharge.  In 
such  case  the  undertaking  to  do  what  they  were  morally  bound 
to  do,  independently  of  the  promise,  would  be  no  consideration, 
and  the  agreement  in  suit  would  be  a  nude  pact. 

But  it  is  not  merely  nudum  pactum,  a  promise  without  con- 
sideration; but  its  direct  design  is  to  promote  an  unlawful  pur- 
pose. In  the  language  of  a  late  decision  of  this  court,  it  was 
tainted  with  illegality:  Downs  v.  Lewis,  11  Cush.  76.  In  case 
of  debtors  who  have  not  complied  with  the  requirements 
of  law,  the  law  intends  that  they  shall  not  be  discharged; 
and  agreements  securing  their  discharge  notwithstanding  are 
against  the  policy  of  the  law.  On  both  grounds,  therefore, 
the  contract  is  void. 

Judgment  for  the  defendants. 
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Agreement  is  Void  under  Insolvent  Laws  by  which  the  debtor 
agrees  to  pay  to  certain  creditors  certain  sums  of  money,  or  to  pay  their 
claims  in  full  in  consideration  that  they  will  not  oppose  his  dischai^e:  Sfiarp 
V.  Teese,  17  Am.  Dec.  479;  Jiice  v.  MaxtoeU,  53  Id.  85;  and  see  YeofMuu  v. 
C7iatterton,  6  Id.  277.  The  principal  case  was  cited  to  this  proposition  in 
Blasdel  v.  FowU,  120  Mass.  448;  San/ord  v.  Hua/ord,  32  Mich.  322. 

Tee  principal  case  was  also  referred  to  in  Magmre  v.  Smock,  42 
Ind.  5,  as  bearing  on  the  question  that  any  agreement  or  combination  among 
parties  petitioning  for  the  improTement  of  a  street,  by  which  a  few  individa- 
als,  desirous  of  causing  the  improvement  to  be  made,  procure  the  signatures 
of  others  to  the  petition  by  paying  or  agreeing  to  pay  a  consideration  there- 
for, either  directly  or  indix«otly,  was  a  fraad  on  the  law  and  oontraiy  to  pab- 
lic  poDcy. 


OASES 


IN  THX 


SUPREME  COURT 


MICHIGAN. 


MooBE  V.  Sanbobne. 

[2  UiOHxaAM,  S19.] 

Uvnnrx  of  EInolish  Common  Law  in  Relation  to  Natioabli  Waters 
can  aid  oar  American  courts  very  little  io  the  consideration  of  this  queiw 
UoD,  as  we  have  no  navigable  streams  within  the  common-law  significa- 
tion of  that  term.  Nor  can  the  common-law  doctrine  as  to  rivers  not 
navigable,  yet  public  highways  from  their  adaptation  to  public  use,  be 
folly  and  liberally  adopted  by  us. 

At  Common  Law  Those  Eivxrs  Only  are  Scbjectt  to  Servititdes  of 
PuBUC* Interests  which  are  of  common  or  public  use  for  carriage  of 
boats  and  lighters  and  for  transportation  of  property,  and  which  were 
susceptible  of  use  by  the  public  generally  for  navigation.  Their  adapta* 
tion  to  a  particular  use  by  individuals  in  the  course  of  their  trade,  bal 
not  to  general  use,  would  not  constitute  tiiem  publio  highways. 

Iff  United  States,  Publio  Right  to  Use  of  Rivers  for  Transporta- 
tion Purposes  does  not  depend  npon  custom  or  general  use,  but  this 
right  exists  npon  all  streams  upon  which,  in  their  natural  state,  there  Is 
capacity  for  valuable  floatage,  irrespective  of  the  fact  of  actual  publio 
use  or  the  extent  of  such  use. 

Fact  that  Floatable  Stream  has  not  been  Used  bt  Public,  or  lias 
been  used  only  by  persons  following  a  particular  occupation,  can  not  de- 
prive it  of  its  public  character.  In  the  new  states  of  the  Union,  from 
necessity  and  the  very  nature  of  things,  usage  and  custom  can  not  be  the 
foundation  of  the  public  right. 

KAsmxKT  Exists  in  Favor  of  Public  upon  Fresh-water  River  ob 
SxKKAMy  if  such  stream  is  inherently  and  in  its  nature  capable  of  being 
used  for  the  purposes  of  commerce,  for  the  floating  of  vessels,  boats, 
nits,  or  logs.  This  leaves  to  the  owners  of  the  beds  of  such  streams  all 
modes  of  use  not  inconsistent  with  said  easement. 

Qafacitt  of  Stream  to  Float  Boats  is  No  Criterion  of  the  existence 
of  a  public  easement  upon  it  for  the  purposes  of  transportation.  The 
Am.  ]>ms.  Tol.  LIZ— U  909 
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servitude  of  the  public  depends  rather  upon  the  purpoee  for  which  the 
public  requires  the  use  of  its  streams  than  upon  any  particular  mode  of 
use;  hence,  in  a  region  where  the  principal  business  is  lumbering,  or  the 
pursuit  of  any  particular  branch  of  manufacture  or  trade,  the  public 
claim  to  a  right  of  passage  along  its  streams  must  depend  upon  their 
capacity  for  the  use  to  which  they  can  be  made  subserrient. 

Easement  of  Public  fob  Tbansfortation  Purposes  over  a  stream  is  not 
destroyed  because  such  stream  can  not  be  used  for  that  purpose  at  an 
ordinaiy  stage  of  the  water  at  all  seasons  of  the  year.  It  is  a  capacity 
to  meet  the  public  necessity  which  furnishes  the  true  test.  It  is  a  valu- 
able  rather  than  a  continual  use  which  determines  the  public  right. 

Pebson  Employed  to  Cut  Loos  off  of  Certain  Premises  Belonging  to 
SIS  Employer,  and  who  agrees  to  deliver  them  to  his  said  employer  at 
a  certain  place,  is  alone  responsible  for  any  damage  caused  by  floating 
sud  logs  down  to  said  point  of  delivery,  as  the  relation  of  master  and 
servant  does  not  exist  between  them. 

Employer,  when  Responsible  for  Act  of  Employee. — An  injury  must 
arise  in  course  of  the  execution  of  some  service,  lawful  in  itself  but 
negligently  or  unskillfully  performed,  in  order  to  render  the  employer 
liable  {or  the  act  of  his  employee;  as  for  a  wanton  violation  of  law  by  a 
servant,  although  occupied  about  the  business  of  his  employer,  the  bpt' 
vant  alone  Lb  liable. 

Ebbob  to  St.  Clair  circuit.  The  facts  are  stated  in  the  opin- 
ion. 

R,  P.  Eldredge,  for  the  plaintiff  in  error. 

9.  V,  N.  Lofhrop^  for  the  defendants  in  error. 

By  Court,  Mabtin,  J.  This  was  action  on  th^  case,  to  recoTer 
damages  for  an  alleged  obstruction  of  Pine  river,  claimed  to  be 
a  public  highway.  From  the  case  presented,  we  gather  that  Pine 
river  is  a  small  stream  emptying  into  the  St.  Clair.  That  from 
its  mouth  to  a  place  called  the  '*  deer  licks,"  a  distance  of  about 
six  miles,  it  is  navigable  at  all  seasons  for  boats,  rafts,  logs,  etc., 
while  above  the  ''  deer  licks,"  and  to  a  point  above  where  the 
parties  used  the  same,  the  river  was  only  capable  of  being  used 
for  floatage  during  the  periodical  freshets,  or  at  least  '*  not  at 
ordinary  times  in  summer; "  and  that  the  usual  length  of  the 
freshets  is  from  two  to  three  weeks.  It  appears,  also,  that  the 
river  has  been  used  for  running  logs  and  lumber  for  some  fifteen 
or  sixteen  years;  and  from  the  ''  deer  licks"  down,  over  twenty 
years. 

The  purpose  for  which  it  is  alleged  the  parties  to  this  suit 
were  occupying  the  river  at  the  time  of  the  injury  complained 
of,  was  floating  logs  from  points  above  the ''  deer  licks  "  (but  how 
far  the  case  does  not  disclose)  to  its  mouth,  and  it  appears  that 
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other  indiyidualB  Lad  at  the  same  time  logs  in  the  river,  float- 
ing upon  the  current  and  driven  in  connection  with  those  in 
question,  and  that  the  logs  of  all  combined,  amounting  to  some 
ten  or  fifteen  thousand,  formed  the  jams  which  occasioned  the 
delay  and  injury  complained  of. 

Among  the  several  questions  presented  by  the  bill  of  excep- 
tions, two  of  considerable  interest  are  embraced.  The  first  is, 
Is  Pine  river  a  public  highway  ? 

Upon  the  trial  below,  as  appears  from  the  bill  of  exceptions, 
the  court  charged  the  jury  that  '*  if  they  should  find  Pine  river 
to  have  been  used  as  a  highway  for  the  purpose  of  floating  mill 
logs,  even  though  at  times,  at  low  water,  it  was  not  so  capable 
of  floating  them,  they  would  find  it  a  public  highway,  to  the  use 
of  which  the  public  had  a  right; "  and  from  the  charge,  which  is 
made  a  part  of  the  bill,  it  appears  that  the  court  also  instructed 
the  jury  as  follows:  '*  It  is  asserted,  and  I  have  no  doubt  with 
truth,  that  this  suit  is  not  brought  principally  to  recover  dollars 
and  cents,  but  to  obtain  a  judicial  settlement  of  the  important 
questions  to  which  I  have  alluded.  Now,  for  the  purpose  of 
presenting  and  having  determined  the  whole  question,  as  to  how 
far  the  public  have  a  right  to  use  our  inland  rivers,  and  for  the 
government  of  your  action,  I  shall  rule  that  Pine  river,  up  to 
that  point  where  you  may  find  that  the  parties  cut  and  put  into 
it,  and  from  which  point  logs  are  run  to  market  or  to  the  mouth 
of  the  river,  is  a  public  highway  on  which  the  whole  public  have 
an  easement;  that  although  the  soil  over  which  the  river  runs 
may  be  owned  by  the  adjacent  proprietors,  the  riparian  owners, 
the  public  have  a  right  to  the  use  of  the  river  in  floating  to  a 
market  logs,  rafts,  etc.,  found  or  produced  upon  its  banks."  It 
further  appears  that  the  court  refused  the  request  of  the  plaintiff 
in  error  to  charge  "  that  if  the  jurj'  should  find  that  Pine  river 
and  its  branches  above  the  point  on  the  river  known  as  the  "  deer 
licks  "  are  not  of  sufficient  depth  to  float  mill  logs  in  an  ordinary 
stage  of  the  water,  that  said  river  and  its  branches  above  said 
point  is  not  a  public  highway  or  navigable  stream;  '*  and  also  re- 
fused the  further  request  to  charge  that  if  they  "should  find 
that  Pine  river  above  the  *  deer  licks'  is  not  of  sufficient  depth 
to  float  logs  in  an  ordinary  stage  of  water,  and  has  not  been  used 
for  floating  logs  for  a  period  of  twenty  years  or  upwards,  it  is 
not  a  public  highway,  and  defendant  is  not  liable  in  this  action." 

As  Uie  river  in  question  is  a  small  stream,  and  but  of  limited 
capacity  for  floatage,  the  question  is  fairly  and  distinctly  pre« 
aented  as  to  what  streams  are  to  be  regarded  as  public  high- 
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ways  in  this  state,  so  as  to  be  under  the  servitade  of  the  publio 
interests. 

The  doctrine  of  the  English  common  law  in  relation  to  navi- 
gable waters  can  aid  us  Tcrj  little  in  the  consideration  of  ibis 
question,  as  we  have  no  navigable  streams  within  the  common- 
law  signification  of  that  term.  Nor  can  its  doctrine  as  to  rivers 
not  navigable,  yet  public  highways  from  their  adaptation  to  pub- 
lic use,  be  fully  and  literally  adopted  by  us.  The  length  and 
magnitude  of  many  of  our  rivers,  the  occasions  and  necessities 
for  their  use,  and  the  nature  and  character  of  our  internal  com- 
merce, all  require  a  liberal  adaptation  of  those  doctrines  to  our 
circumstances  and  wants,  and  to  a  condition  of  things,  both  as 
to  capability  of  our  streams  for  publio  use  and  the  occasions 
for  such  use,  entirely  different  from  and  in  many  respects  alto- 
gether new  to  those  which  concurred  to  establish  the  common- 
law  rule;  and  we  accordingly  find  that  in  all  the  states  that  rule 
has  been  enlarged  so  as  to  meet  the  condition  and  wants  of  the 
public,  and  the  necessities  of  trade  and  commerce:  See  Angell 
on  Watercourses,  sees.  546,  550,  and  cases  cited;  Spooner  v. 
McConnell,  1  McLean,  350;  Bowman  v.  Waihen^  2  Id.  376;  Shaw 
▼.  Crawford,  10  Johns.  237;  WadswoHh  v.  SmUh,  11  Me.  278 
{26  Am.  Dec.  525];  ScoU  v.  WUlson,  3  N.  H.  321;  Brovm  v.  Chad- 
bourne,  31  Me.  9  [50  Am.  Dec.  641]. 

Most  of  the  cases  which  are  to  be  found  in  the  books  involve 
the  rights  of  riparian  owners,  and  concern  private  interests,  as 
fisheries,  etc.;  and  I  have  been  unable  to  find  any  case  where 
ihe  distinct  question  of  the  right  to  a  passage  along  a  river  has 
•been  raised  and  litigated  between  individuals  claiming  no  ripa- 
rian right,  and  depending  alone  upon  the  public  easement,  as  is 
the  present.  Hence  the  danger  of  adhering  too  closely  to  the 
authority  of  those  cases,  or  of  attempting  to  deduce  from  tliem 
a  rule  which  shall  determine  the  question  here  raised — ^for  not 
unfrequently  the  rights  of  the  public  are  loosely  or  only  inci- 
dentally mentioned,  and  generally  those  of  the  litigants  are 
determined  by  altogether  different  rules,  and  upon  altogether 
different  principles  from  those  of  persons  claiming  only  a  right 
of  passage  as  between  themselves. 

Yet  even  in  those  cases  where  the  rights  of  riparian  owners 
have  been  litigated,  it  will  be  found  that  the  right  of  the  publio 
to  a  common  passage  has  been  liberally  supported  and  applied: 
See  cases  above  cited;  also  Hogg  v.  ZdnesviUe  Can.  A  Man.  Co,^ 
5  Ohio,  410;  PeopU  v.  PlaU,  17  Johns.  195  [8  Am.  Dec.  382]. 

Strictly,  at  the  common  law,  those  rivers  only  are  subject  to 
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the  servitude  of  the  public  interests  which  are  of  common  or 
public  use  for  carriage  of  boats  and  lighters,  and  for  transporta- 
tion of  property.    ''  There  be  some  streams  or  rivers,"  says  Lord 
Hale,  in  his  treatise  De  Jure,  etc.,  **  that  are  private,  not  only 
in  propriety  or  ownership,  but  also  in  use,  as  little  streams  or 
rivers  that  are  not  a  common  passage  for  the  king's  people. 
Again,  there  be  other  rivers,  as  well  fresh  as  salt,  that  are  of 
common  or  public  use  for  carriage  of  boats  and  lighters — and 
these  "whether  they  are  fresh  or  salt — whether  they  flow  and  reflow 
or  not,  are  prima  fade,  puJblici  juris,  common  highways  for  man 
or  goods,  or  both,  from  one  inland  town  to  another."    Like 
eveiy  other  rule  of  the  common  law,  this  sprang  from  usage  and 
immemorial  custom;  and  giving  to  it  its  broadest  signification,  it 
could  only  have  had  application  to  those  rivers  which  were  sus- 
ceptible  of  use  by  the  public  generally  for  navigation,  and  their 
adaptation  to  a  particular  use  by  individuals  in  the  course  of 
their  trade,  but  not  to  general  use,  would  not  constitute  them 
public  highways.     But  in  this  country  the  public  right  can  not 
depend  upon  custom  or  upon  general  use;  and  we  accordingly 
find  in  nearly  all  the  states  this  rule  has  been  extended  so  as  to 
be  adapted  to  the  necessities  of  our  trade  and  commerce,  and  .to 
embrace  all  streams  upon  which,  in  their  natural  state,  there  is 
capacity  for  valuable  floatage,  irrespective  of  the  fact  of  actual 
public  use,  or  the  extent  of  such  use.     A  stream  which  can  only 
be  made  floatable  by  artificial  means  can  in  no  sense  be  deemed 
a  public  highway;  nor,  on  the  other  hand,  can  the  fact  that  a 
floatable  stream  has  not  been  used  by  the  public,  or  has  only 
been  used  by  persons  following  a  particular  occupation,  deprive 
such  stream  of  its  public  character.     This  principle  is  one  of 
vast  importance  to  the  interests  of  this  and  all  new  states.    We 
have  a  large  territory  yet  undeveloped,  rich  in  forest  and  in 
mineral  wealth — ^washed  by  vast  bodies  of  water  upon  three 
sides,  and  threaded  by  innumerable  streams  which  are  capable 
of  navigation,  many  of  which  are,  and  many  others  of  which  may 
he,  made  serviceable  in  developing  its  resources — and  with  a 
commerce  already  established,  rivaling  in  extent  that  of  some  of 
the  Atlantic  states,  and  rapidly  growing  under  the  influence  of 
increasing  population,  settlements,  and  wealth,  it  is  of  the  flrst 
importance  that  the  rights  of  the  public  be  recognized  to  the 
free  use  of  all  streams  susceptible  of  any  valuable  floatage.     In 
this  commerce  our  lumbering  interests  sustain,  and  will  con- 
tinue to  sustain,  an  important  part,  and  their  success  depends 
to  a  vast  if  not  entire  extent  upon  this  principle.     Indeed,  a 
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moment's  reflection  will  convince  us  that  a  liberal  application 
and  retention  of  the  common-law  rule,  and  its  adaptation  to 
our  condition  and  wants,  lies  at  the  bottom  of  this  branch  of 
our  trade.  Although  in  some  of  the  states  usage  and  custom 
have  been  regarded  as  the  foundation  of  this  public  right  in 
fresh  rivers,  yet  in  others  the  application  of  this  doctrine  has 
been  denied.  In  the  new  states,  from  necessity  and  the  very 
nature  of  things,  such  can  not  be  the  foundation  of  the  public 
right. 

In  Brown  v.  Chadboume,  31  Me.  9  [50  Am.  Dec.  641],  the 
court j  after  an  examination  of  the  authorities,  nearly  every  one  of 
which  was  cited  by  counsel  in  the  argument  of  this  cause,  deny  the 
application  of  the  doctrine  of  prescription  to  this  class  of  cases. 
*'  If,"  say  the  court,  "  a  stream  could  be  subject  to  public  serv- 
itude by  long  use  only,  many  large  rivers  in  newly  settled 
states,  and  some  in  the  interior  of  this  state,  would  be  altogether 
under  the  control  and  dominion  of  the  owners  of  their  beds, 
and  the  community  would  be  deprived  of  the  use  of  those  rivers 
which  nature  has  plainly  declared  to  be  public  highways.  The 
true  test,  therefore,  to  be  applied  in  such  cases  is,  whether  a 
stream  is  inherently  and  in  its  nature  capable  of  being  used  for 
the  purposes  of  commerce  for  the  floating  of  vessels,  boats, 
rafts,  or  logs.  Where  a  stream  possesses  such  a  character, 
then  the  easement  exists,  leaving  to  the  owners  of  the  bed  all 
other  modes  of  use  not  inconsistent  with  it." 

The  ordinance  of  1787  would  supersede  this  doctrine  of  the  ne- 
cessity of  usage  or  custom  to  establish  a  public  right  over  our 
rivers,  even  were  such  the  established  rule  of  the  common  law. 
It  declares  that  the  navigable  waters  flowing  into  the  Missis- 
sippi and  St.  Lawreuee  shall  be  common  highways  and  forever 
free.  It  was  framed  without  regard  to  the  common-law  rule  as 
to  what  constituted  navigable  watcra,  and  was  designed  to  ex- 
tend over  all  streams  which  were  capable  of  being  used  for  any 
purposes  of  public  utility.  This  ordinance,  it  will  be  remem- 
bered, was  established  long  before  any  considerable  settlement 
of  the  territory  over  which  its  provisions  were  to  extend,  and  it 
was  intended  to  provide  for  future  contingencies,  rather  than  for 
immediate  application — was,  in  fact,  the  declaration  of  a  per- 
petual reservation  of  rights  to  the  public,  subordinate  to  which 
individual  rights  should  be  acquired.  Hence,  of  necessity,  it 
must  supersede  such  doctrine  of  user,  if  indeed  it  were  ever 
applicable  to  such  cases,  for  it  was  designed  to  extend  over 
streams  and  waters  then  lying  in  the  unbroken  wilderness,  un« 
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narigated  except  bj  the  Indian's  canoe;  and  as  that  wilderness 
should  be  opened  and  settled,  and  its  streams  be  required  for 
commercial  use,  the  public  right  attached  immediately,  and  of 
necessity. 

It  was  contended  in  argument,  in  behalf  of  the  plaintiff  in 
error,  that  the  capacity  of  a  stream  to  float  logs  and  rafts  was 
no  criterion  of  the  public  right  of  servitude;  but  that  to  render 
a  river  a  public  highway,  it  must  be  susceptible  of  navigation 
by  boats.     But  this,  we  apprehend,  is  too  narrow  a  rule  upon 
which,  in  this  country,  to  establish  the  rights  of  the  public,  and 
as  already  intimated,  such  is  not  the  rule  in  any  of  the  states. 
The  servitude  of  the  public  interest  depends  rather  upon  the 
purpose  for  which  the  public  requires  the  use  of  its  streams 
than  upon  any  particular  mode  of  use;  and  hence,  in  a  region 
where  the  principal  business  is  lumbering,  or  the  pursuit  of  any 
particular  branch  of  manufacturing  or  trade,  the  public  claim  to 
a  right  of  passage  along  its  streams  must  depend  upon  their 
capacity  for  the  use  to  which  they  can  be  made  subservient.     In 
one  instance,  perhaps,  boats  can  only  be  used  profitably  from  the 
nature  of  the  product  to  be  transported;  whilst  in  another  they 
would  be  utterly  useless.     Upon  many  of  our  streams,  although 
of  sufficient  capacity  for  navigation  by  boats,  they  are  never 
seen;  whilst  rafts  of  lumber  of  immense  value,  and  mill  logs 
which  are  counted  by  thousands,  are  annually  floated  along 
them  to  market.     Accordingly,  we  find  that  a  capacity  to  float 
rafts  and  logs  in  those  states  where  the  manufacture  of  lumber 
is  prosecuted  as  a  branch  of  trade  is  recognized  as  a  criterion 
of  the  public  right  of  passage  and  of  use,  upon  the  principle 
already  adverted  to,  that  such  right  is  to  be  ascertained  from 
the  public  necessity  and  occasion  for  such  use.     See  ScoU  v. 
WiOson,  3  N.  H.  321;  Wadsworih  v.  SmUh,  19  Me.  278  [26  Am. 
Dec.  525];  Brown  v.  Chadboume,  31  Id.  9  [50  Am.  Dec.  G41]. 
The  case  of  Mumon  v.  Hunger/ordy  6  Barb.  2G8,  does  not  nega- 
tive this  idea,  nor  does  it  furnish  any  principle  for  our  guidance; 
for  the  facts  upon  which  it  depended  repelled  the  presumption 
that  the  public  could  have  had  any  valuable  right  of  passage  or 
floatage  upon  Black  river,  by  reason  of  its  rapid  and  broken 
current.     In  Wadaworth  v.  Smilh,  supra,  it  was  expressly  held 
that  if  a  stream  be  naturally  of  sufficient  size  to  float  boats  or 
mill  logs,  the  public  have  a  right  to  its  free  use  for  that  purpose. 
But  it  is  urged  that,  conceding  such  to  be  the  rule,  if  a  stream 
be  not  capable  of  being  used  to  float  mill  logs  in  an  ordinary 
ttage  of  water,  it  is  not  subject  to  the  servitude  of  the  public 
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interests.  But  we  have  already  attempted  to  show  that  a  ca- 
pacity for  use  to  meet  the  public  necessities  furnishes  the  true 
test  in  such  cases.  It  is  a  valuable  rather  than  a  continual 
use  which  determines  the  public  right.  Any  other  rule,  as  re- 
marked by  counsel  upon  the  argument,  would  deprive  many  of 
our  large  rivers  of  their  public  character.  "  The  law  nowhere 
defines  the  character  of  a  stream  by  admeasurement  of  its  vol- 
ume." An  ordinary  stage  can  not  be  construed  as  meaning  a 
continual  stage  nor  an  average  stage.  Such  stage,  common 
experience  teaches  us,  varies  with  the  seasons.  An  ordinaiy 
stage  in  the  summer  months  is  very  different  from  an  ordinary 
stage  in  the  spring  and  autumn  months.  The  term  has  relation 
rather  to  the  susceptibility  of  a  stream  for  use,  in  a  natural  con- 
dition, without  the  application  of  artificial  means,  as  dams  for  the 
purpose  of  flooding,  than  to  a  continuous  capacity  for  floatage, 
and  is  used  in  contradistinction  from  an  extraordinary  and  un- 
natural stage.  That  which  occurs  periodically  can  hardly  be 
said  to  be  unusual,  much  less  extraoriinary.  But  the  case  of 
Brown  v.  Chadboume,  supra,  is  so  directly  apposite  to  the  case 
at  bar,  and  establishes  principles  so  perfectly  adapted  to  our 
condition  and  interests,  that  it  appears  almost  unnecessary  to  do 
more  than  to  refer  to  and  adopt  it,  as  meeting  with  our  entire 
approval. 

That  was  an  action  in  case  for  maintaining  a  dam  across  Little 
river,  and  thereby  obstructing  plaintiff  *s  logs.  That  was  a  fresh- 
water river  three  miles  long,  flowing  from  Boyden's  lake  to 
tide-water.  Its  width  varied  from  seven  or  eight  feet  to 
three  or  four  rods.  The  defendant  owned  lands  on  both  sides 
of  this  river,  at  the  point  where  the  dam  was  built  and  the  ob- 
struction was  occasioned.  Upon  the  trial  many  of  the  questions 
which  are  found  in  this  case  arose,  and  the  court  was  requested 
to  charge  the  jury,  amongst  other  things,  that  **  to  constitute  Lit- 
tle river  a  navigable  or  floatable  stream,  it  must  be  shown  to  be 
capable,  in  its  ordinary  and  natural  state,  of  floating  logs,  boats, 
and  rafts — ^and  it  is  not  enough  to  prove  that  logs  may  be  car- 
ried down  at  certain  seasons  of  the  year,  when  the  stream  is 
raised  by  a  freshet,"  which  was  refused;  and  the  court  held 
that  it  was  not  necessary,  in  order  to  determine  a  stream  a  pub- 
lic highway,  that  it  should  have  a  capacity  for  floatage,  in  its 
natural  and  ordinary  stage  at  all  seasons  of  the  year,  and  that 
none  of  the  authorities  required  this  test.  ''A  distinguishing 
eriierion,"  says  the  court,  ''consists  in  its  fitness  to  answer  the 
wants  of  those  whose  business  requires  its  use.    Its  perfect 
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adaptation  to  such  use  may  not  exist  at  all  tunes,  althougH  the 
right  to  it  may  continue  to  be  exercised  whenever  an  opportu- 
nity occurs."  And  in  further  discussion  of  this  question,  the 
court  further  says:  "  Most  of  the  great  rivers  of  this  state  in 
some  portions  of  their  passage  are  so  much  impeded  by  rocks, 
falls,  or  other  obstructions  that  logs  can  not  be  floated  in  them 
any  great  distance  at  what  may  be  called  an  ordinary  state  of 
the  water.  They  generally  remain  in  this  condition  a  sufficient 
length  of  time  to  answer  the  purposes  of  a  common  highway,  and 
their  fitness  and  character  as  such  can  not  be  destroyed  because 
they  can  not  be  used  in  their  ordinary  state.  A  test  so  rigid 
and  severe  as  that  required  by  the  instruction  requested  would 
annihilate  the  public  character  of  all  our  fresh- water  rivers  for 
many  miles  in  their  course  from  their  sources  toward  the  ocean* 
The  timber  floated  upon  our  waters  to  market  is  of  great  value, 
and  neither  the  law  nor  public  policy  requires  the  adoption  of  a 
rule  which  would  so  greatly  limit  their  use  fcr  that  purpose." 
It  may  be  difficult  in  some  cases  to  draw  the  line  between  pub- 
lic and  private  streams.  This  must  be  determined  by  the  jury 
from  the  facts  presented  in  the  case,  and  the  rules  of  law  as  ap- 
plicable to  such  facts. 

The  next  question  which  arises  in  this  case  is,  whether  the 
plaintiff  in  error  was  liable  in  any  event  to  the  defendants  in  this 
action.  It  appears  that  one  Stewart  was  the  person  employed  in 
getting  out  and  running  the  logs  in  question.  Upon  the  trial 
he  was  produced  as  a  witness  in  behalf  of  the  plaintiff  in  error, 
who  offered  to  prove  by  him,  in  defense  of  the  action,  "  that  the 
plaintiff  in  error  made  a  bargain  with  him,  Stewart,  previous  to 
1850,  to  cut  all  the  logs  that  such  plaintiff  in  error  had  upon  a 
certain  quarter-section  of  land — ^north-east  quarter  of  section 
7,  township  6  north,  raoge  16  east,  in  St.  Clair  county — ^and 
deliver  them  to  the  said  plaintiff  in  error  at  the  mouth  of 
Pine  river,  in  the  village  of  St.  Clair,  at  twelve  shillings  per 
thousand  feet,  and  that  the  logs  spoken  of  by  defendants  in 
error's  witnesses,  as  marked  '  B.  M. ,'  were  cut  under  that  con- 
tract;" and  further,  to  show  that  at  the  time  he  cut  and  inin  the 
logs  in  question  he  was  not  the  servant  or  agent  of  the  plaintiff 
in  error,  and  that  plaintiff  had  no  interest  in  the  running  of  the 
logs  until  they  reached  the  mouth  of  Pine  river,  nor  was  be  to 
render  any  assistance,  pecuniary  or  otherwise,  in  the  cutting  or 
running  of  said  logs.  This  proposition  was  made  in  several 
forms  and  objected  to  by  the  defendants  in  error,  and  the  testi- 
mony excluded.    But  it  appears  from  the  minutes  of  the  trial 
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that  the  court  did  offer  to  permit  the  plaintiff  in  error  to  sho^ 
that  the  logs  cut  and  marked  "R.  M."  were  not  cut  for  him, 
and  that  he  had  no  interest  in  them  until  they  reached  the  mouth 
of  Pine  river. 

The  much  vexed  and  yet  unsettled  question  of  the  application 
of  the  maxim  respondeat  superior  is  here  raised.  Perhaps  no 
fixed  rule  can  be  established  respecting  its  application,  for  it 
must  always  depend  more  or  less  upon  the  character  of  the  em- 
ployment and  the  nature  of  the  contract  which  may  be  under 
consideration,  and  which  will  be  as  various  as  the  occasions 
which  give  rise  to  them.  From  a  careful  examination  of  all  the 
cases  which  have  been  brought  to  my  notice,  I  think  it  may  be 
safely  said  that  the  doctrine  of  respondeat  superior  applies  to  all 
cases — 1.  Where  the  relation  of  master  and  servant  in  its  most 
familiar  signification  exists;  2.  Where  the  superior  is  in  pos- 
session of  fixed  property  (as  real  estate)  upon  which  some  ser- 
vice is  to  be  performed;  for  in  such  cases  the  use  of  the  property 
is  confined  by  law  to  himself,  and  he  should  take  care  that  that 
use  and  management  works  no  injury  to  others,  and  of  conse- 
quence, that  he  brings  no  persons  there  who  do  any  mischief  to 
others;  and  3.  Where,  although  a  special  contract  be  entered 
into  respecting  personal  property  or  services  which  does  not 
create  the  relation  of  master  and  servant  as  more  familiarly 
understood,  yet  the  principal  retains  a  supervisory  power  over 
the  execution  of  the  contract,  and  the  actual  or  constructive 
possession  of  the  property  remains  in  him :  and  that  it  does  not 
apply  to  those*  cases  where — 1.  Property  is  intrusted  to  the 
care  and  management  of  those  who  are  not  the  servants  of  the 
owner,  but  who  exercise  employments  on  their  own  account 
with  respect  to  the  care  and  management  of  the  goods  and  prop* 
erty  of  any  person  who  may  choose  to  intrust  them  to  them,  to 
be  dealt  with  according  to  that  employment;  2.  Where  a  con- 
tract is  made  with  another  in  respect  of  services  upon  property, 
when  no  power  of  direction  or  supervision  is  reserved  by  the 
principal,  but  the  entire  discretion  as  to  the  mode  of  execution 
of  the  contract,  together  with  control  of  the  property,  is  confided 
to  the  employee;  3.  In  case  of  a  like  contract,  the  contract 
prescribing  the  mode  of  its  execution,  when  possession  of  the 
property  is  surrendered  to  the  employee  to  enable  him  to  exe- 
cute such  contract;  4.  Where  the  relation  of  principal  con- 
tractor and  subcontractor  exists  in  relation  to  works  of  publio 
improvement,  conducted  under  a  public  grant,  where,  from  con- 
siderations of  public  policy  and  the  very  nature  of  the  employ* 
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ment,  each  subcontractor  is  regarded  as  a  principal,  pursuing 
an  independent  calling,  and  responsible  for  the  acts  of  those  iu 
his  immediate  employment. 

The  injury  complained  of  in  the  present  case  was  in  the 
nature  of  a  nuisance,  and  was  not  the  necessary  consequence  of 
Stewart's  employment.  To  render  the  doctrine  of  respondeat 
superior  applicable,  the  injury  must  arise  in  course  of  the  exe- 
cution of  some  seryice  lawful  in  itself,  but  negligently  or  unskill- 
fully  performed;  for  a  wanton  violation  of  law  by  a  servant, 
although  occupied  about  the  business  of  his  employer,  such 
6ervant  is  alone  answerable.  The  general  proposition  that  a 
person  shall  be  answerable  for  any  injury  which  arises  in  carry- 
ing into  execution  that  which  he  has  employed  another  to  do, 
seems  to  be  too  large.  His  liability  depends  upon  the  nature 
of  the  employment,  the  occupation  of  the  person  employed,  and 
the  control  or  authority  of  the  employer  over  the  person  em- 
ployed, as  well  as  over  the  manner  of  the  execution  of  the  em- 
ployment, and  also  upon  the  occasion  and  nature  of  the  injury. 

In  examining  this  question,  the  testimony  offered  to  be  given 
through  the  witness  Stewart  must  be  regarded  as  having  been 
given,  and  as  fully  establishing  the  facts  which  it  was  o£fered  to 
prove;  for  it  was  clearly  competent  for  the  plaintiff  in  error  to 
show,  if  within  his  power,  the  contract  under  which  the  logs  were 
cut  and  run,  as  well  as  the  conduct  of  Stewart  iu  performing 
that  contract,  and  his  control  over  the  mode  of  its  execution,  in 
order  that  the  jury  might  determine  the  question  of  his  liability. 

This  testimony  would  have  established  the  fact  that  the  logs 
in  question  were  in  the  possession  of  Stewart,  under  a  contract 
where  no  power  of  direction  or  supervision  was  reserved  by 
Moore;  but  the  entire  discretion  as  to  time  and  manner  of  exe- 
cution was  confided  to  Stewart,  and  that  the  whole  risk  and 
expense  of  executing  it  rested  upon  him.  Under  such  circum- 
stances it  can  not  be  contended  that  he  would  not  be  answerable 
to  Moore  for  any  breach  of  such  contract,  or  for  any  loss  which 
Moore  should  sustain  by  his  negligent  execution  of  it.  The 
relation  of  master  and  servant,  or  of  principal  and  subordinate, 
did  not  exist  between  them;  the  facts  are  inconsistent  with  it,  and 
Stewart  could  alone  be  held  liable  for  any  injury  which  he  occa- 
sioned to  the  plaintiff  by  his  conduct  in  running  the  logs. 

The  consideration  of  these  questions  renders  a  further  review 
of  the  case  unnecessary. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
&6W  trial  granted. 
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Waters  are  to  be  Deemed  Navigable  which  are  sufficient  in  fact  to 
afford  a  common  passage  for  all  people  in  sea- vessels:  Collins  v.  BenJtmry^  3S 
Am.  Dec.  722,  and  note.  See  also  Martin  y.  Bliss,  32  Id.  52;  Bird  v.  Smith, 
34  Id.  433,  and  note;  SusqueJianna  Canal  Co.  v.  Wright,  24  Id.  312.  *'  It  is 
now  fully  established  in  this  country,  overruling  the  earlier  decisions,  that 
the  public  have  a  right  of  passage  over  all  fresh-water  streams  which  are  by 
nature  susceptible  of  general  use,  and  that  those  rivers  are  public  and  navi- 
gable in  law  which  are  navigable  in  fact: "  Gould  on  Waters,  sec.  115,  citing 
the  principal  case,  with  many  others.  The  principal  case  is  also  cited  by 
Gould,  sec.  108,  where  the  author  says:  '*  It  is  not  necessary  that  the  stream 
in  order  to  be  a  liighway  should  be  capable  of  floating  logs  at  all  seasons  of 
the  year,  but  its  public  character  depends  upon  its  fitness  to  answer  the  wants 
of  those  whose  business  requires  its  use." 

The  principal  case  is  cited  in  Ames  v.  Port  Huron  Log  D,  <fe  B.  Co., 
11  Mich.  145,  where  the  court  say  that  there  is  a  common  right  of  floatage  in 
all  streams  susceptible  of  valuable  use  for  lumbering.  It  is  abo  cited  in 
Thunder  Bay  River  Booming  Co.  v.  Specchly,  31  Id.  336,  where  the  court 
decide  that  a  stream  which  in  its  natural  condition  is  capable  of  being  used 
for  important  purposes  of  navigation  must  be  regarded  as  a  public  highway, 
and  if  the  stream  is  only  navigable  at  certain  seasons  of  the  year,  during 
periodical  high  stages  of  the  water,  it  is  to  be  considered  a  public  highway 
at  those  seasons.  But  a  stream  is  not  a  public  highway  at  those  times  when 
in  its  natural  condition  it  can  not  bo  used  as  such,  nor  has  an  upper  riparian 
proprietor  a  right  to  make  it  such  by  detaining  the  water  until  a  flood  can  be 
caused  sufficient  for  floating  logs,  to  the  prejudice  of  a  proprietor  below. 

Superior  is  Liable  for  Dauaqe  Rescltinq  from  Agent's  Want  of 
Skill  and  due  caution,  but  not  for  the  willful  act  of  his  agent:  Meares  v. 
Commissioners  of  Wilmington,  49  Am.  Dec.  412,  and  note.  See  also  note  to 
SloTie  V.  Clitshire  R.  R.  Corporation,  51  Id.  192.  The  principal  case  is  cited 
to  the  above  point  in  City  of  Detroit  v.  Corey,  9  Mich.  105-191;  and  Oardi-^ 
ner  v.  Smith,  7  Id.  41<M22. 


WmTWELL  &  Hoover  v.  Emory. 

[3  MiamoAH,  84.] 

It  is  No  Objection  to  Introduction  in  Evidence  of  Record  of  Deed 
that  the  name  of  one  of  the  subscribing  witnesses  could  not  be  read  with- 
out explanatory  evidence,  and  appeared  to  be  a  fac-simile  of  the  name  on 
the  original  deed. 

Ji-DOMENT  Defined. 

Order  for  Judgment  is  not  Judgment,  nor  does  Extrv  of  such  order 
partake  of  the  nature  and  qualities  of  a  judgment,  as  a  judgment  must 
clearly  ascertain  not  only  the  determination  of  the  court  upon  the  sub- 
ject submitted,  but  the  parties  in  favor  of  and  against  whom  it  operates. 

AvTER  Expiration  of  Term,  Court  may  Amend  Clerical  Errors;  but 
anything  which  enters  into  the  consideration  of  the  court  and  constitutes 
part  of  the  judgment  can  not  be  changed  after  the  term. 

Where  Court  has  Power  to  Amend,  all  the  parties  to  be  affected  by 
such  amendment  should  be  cited  before  the  court. 
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Ejectment.  PlaintifTs,  to  support  their  title,  introduced  in 
evidence  exemplifications  of  patents  granting  the  land  to  Reu- 
ben Abbott;  the  record  of  a  deed  from  Reuben  Abbott  and  wife 
to  Samuel  W.  Abbott;  the  record  of  a  deed  from  Samuel  W.  Ab- 
bott and  wife  to  Martha  Matthews;  and  the  record  of  a  deed 
from  Martha  and  Sheldon  Matthews  to  plaintifb.  Defendant 
objected  to  the  introduction  in  evidence  of  the  record  of  the 
deed  from  Samuel  W.  Abbott  and  wife  to  Martha  Matthews, 
upon  the  ground  that  the  name  of  one  of  the  subscribing  wit- 
nesses could  not  be  read  without  explanatory  evidence,  and 
appeared  to  be  a  fac-simile  of  the  name  on  the  original  deed. 
Defendant  based  his  claim  to  title  upon  a  judgment  recovered 
against  Reuben  Abbott,  execution  issued  thereon,  and  proceed- 
ings thereunder.  The  original  journal  entiy  of  this  judgment 
was  as  follows:  ''  December  6,  1841.  Reuben  Emory  and  EEar- 
riett  Emory  v.  Reuben  Abbott.  On  hearing  counsel  in  this 
cause,  on  motion  of  George  Woodruff,  plaintiffs'  attorney, 
judgment  for  plaintiffs  on  demurrer,  and  that  it  be  referred  to 
the  clerk  to  compute  the  amount  due  on  the  bond  mentioned  in 
the  plaintiffs'  declaration,  and  the  clerk  having  computed  the 
amount  due  on  said  bond  at  eight  hundred  dollars,  the  penalty 
thereof  to  be  discharged  on  the  payment  of  six  hundred  and 
twenty-four  dollars  and  eleven  cents,  and  costs  to  be  taxed  " 
The  above  entry,  as  made  upon  the  journal,  remained  un- 
changed and  unamended  until  the  commencement  of  this  suit, 
when,  on  June  19, 1851,  the  day  of  trial,  upon  the  ex  parte  ap- 
plication of  defendant,  it  was  amended  by  inserting  between  the 
words  "at"  and  "eight  hundred  dollars"  the  following:  **  Six 
hundred  and  twenty-four  dollars  and  eleven  cents,  ordered 
final  judgment  for."  This  entry  was  received  in  evidence,  sub- 
ject to  plaintiffs'  objection. 

0.  Hawkins^  for  the  plaintiffs. 

0.  Woodruff,  for  the  defendant. 

By  Court,  Mabtin,  J.  We  can  not  perceive  the  force  of  the 
objection  to  the  admission  of  the  record  of  the  deed  from 
Samuel  W.  Abbott  and  IVIartha,  his  wife,  to  Martha  Matthews, 
that  the  surname  of  one  of  the  subscribing  witnesses  was  appar- 
ently a  fac-simile  of  the  original,  and  could  not  be  read  without 
explanatory  evidence.  Nor  can  we  conceive  what  explanatory 
evidence  could  be  offered  to  decipher  this  writing.  The  case 
informs  us  that  the  record  of  the  surname  of  one  of  the  wit- 
nessee  was  so  written  as  not  to  be  intelligible,  and  was  appar- 
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entlj  a  fac-simile  of  the  original  upon  the  deed.  Parties  who 
procure  the  record  of  deeds  can  not  be  held  responsible  for  the 
capacity  of  the  register  to  read  and  write.  The  same  reasons 
which  would  debar  the  plaintiffs  of  this  evidence  would  operate 
to  inyalidate  the  record,  and  of  consequence  the  grant  in  case 
of  a  subsequent  purchase.  To  so  illiberal  a  rule  we  can  not 
subscribe.  The  grantor  has  discharged  his  duty  by  procunng 
the  record  of  the  deed,  and  the  register  had  done  all  his  by  re- 
cording it.  It  was  no  lack  of  duty  on  his  part,  which  is  the 
ground  of  this  objection,  but  a  too  literal  observance  of  it.  Were 
the  deed  in  its  body  so  unintelligible  as  to  convey  to  the  regis- 
ter no  information  of  its  contents,  a  record  which  would  bo 
equally  unintelligible,  or  a  fac-simile,  would  hardly  be  consid- 
ered as  a  compliance  with  the  law  so  as  to  affect  the  rights  of 
others.  But  not  so  in  the  case  of  a  single  word,  which  could 
have  thrown  no  obscurity  over  the  nature  and  extent  of  the  con- 
veyance, or  the  description  of  the  property  conveyed,  so  as  to 
mislead  a  person  investigating  the  title. 

The  evidence  offered  by  the  plaintiffs  was  properly  admitted. 

To  the  admission  of  the  journal  entry  of  December  6,  1841, 
and  the  amendment  made  June  19,  1851,  the  plaintiffs'  counsel 
objected,  for  reasons  appearing  in  the  statement  of  the  case,  but 
the  same  was  received  in  evidence,  subject  to  the  objection. 

Before  this  amendment  was  made  there  was  clearly  no  final 
judgment  entered  in  the  cause.  The  entry  showed  nothing  but 
the  fact  of  interlocutory  judgment,  the  order  of  reference  to  the 
clerk,  and  his  action.  It  is  true  that  it  bears  upon  its  face  evi- 
dence of  an  omission  of  something,  but  what  was  omitted  could 
only  have  been  inferentially  determined.  From  the  subsequent 
action  of  the  court,  it  would  seem  that  the  omission  was  thought 
to  embrace  the  assessment  of  the  amount  due  upon  the  bond, 
and  that  which  it  was  conceived  went  to  constitute  a  judgment, 
viz.,  the  words  "ordered  final  judgment  for,"  and  without 
which  there  was  no  evidence  of  an  adjudication  by  the  court. 

A  judgment  is  the  final  consideration  and  determination  of  a 
court  of  competent  jurisdiction  upon  the  matters  submitted  to 
it,  and  it  is  only  evinced  by  a  record,  or  that  which  is  by  law — as 
the  files  and  journal  entries  of  this  state — substituted  in  its  stead. 
An  order  for  a  judgment  is  not  the  judgment,  nor  does  the  entry 
of  such  order  partake  of  the  nature  and  qualities  of  a  judgment 
record.  This  must  clearly  ascertain  not  only  the  detennination 
of  the  court  upon  the  subject  submitted,  but  the  parties  in  favor 
of  and  against  whom  it  operates.     Such  is  held  to  be  the  rule 
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eren  in  cases  of  judgments  in  justices'  courts,  and  certainly  it 
may  not  be  relaxed  in  courts  of  record.  A  reference  to  the  con- 
clusion of  a  judgment  record  will  clearly  indicate  what  we  mean, 
and  our  practice,  which  authorizes  the  files  and  journal  entries 
to  be  used  in  place  of  a  record,  does  not  dispense  with  any  of 
the  essential  requisites  and  evidences  of  a  judgment.  Hence 
the  almost  uniform  practice  has  been  to  require  the  journal 
entiies  of  proceedings  had  subsequent  to  the  joinder  of  issue  to 
be  as  full  as  the  poslea  of  a  judgment  record,  and  as  a  matter  of 
fact,  to  a  very  great  extent  the  language  itself  has  been  adopted. 
The  entry  with  the  amendment,  then,  comes  far  short  of  evi- 
dence of  a  judgment,  but  is  rather  in  the  form  and  nature  of  an 
interlocutory  order,  or  a  common  rule  which  by  some  accident 
bad  found  its  way  into  the  journal  of  the  court. 

But  the  amendment  was  void,  because  without  the  jurisdiction 
of  the  court.  At  the  common  law,  while  the  proceedings  are  in 
paper,  an  amendment  can  be  allowed,  or  a  judgment  could  be 
set  aside  before  the  adjournment  of  the  term  at  which  it  was 
rendered;  but  at  a  subsequent  term  the  court  had  no  power  to 
change  the  record  of  a  previous  term.  By  various  statutes,  both 
in  England  and  this  country,  power  is  given  to  courts  to  amend 
in  many  cases  which  they  could  not  exercise  at  common  law. 
Under  our  statute,  a  court  may  at  any  time  amend  clerical  errors, 
bat  that  which  enters  into  the  consideration  of  the  court  and 
constitutes  a  part  of  the  judgment  can  not  be  changed  after  the 
term:  See  Brush  v.  Bobbins,  3  McLean,  486.  Much  less  has  a 
court  power  under  the  form  of  an  amendment  to  render  a  judg- 
ment. 

Before  the  error  in  this  cause  could  have  been  corrected,  were 
it  susceptible  of  correction  by  amendment,  we  apprehend  that 
it  was  necessary  that  the  parties  to  be  affected  by  it  should  have 
been  cited  before  the  court.  Especially  should  this  bo  done 
^here  the  matter  had  slept  ten  years.  To  permit  any  other 
cause  might  work  irreparable  mischief  to  parties  wholly  uncon- 
scious of  their  situation,  and  jeopard  rights  fairly  and  honestly 
acquired .  Such  practice  is  in  accordance  with  all  the  analogies  of 
the  law,  and  we  can  see  no  good  reason  why  it  should  not  be 
pursued. 

Before  a  judgment  could  be  perfected  in  the  cause,  it  was 
certainly  necessary  that  such  course  should  be  pursued,  and 
the  parties  had  afforded  to  them  an  opportunity  to  be  heard. 
Certified  accordingly. 
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Judgment  can  xot  bk  Amended  or  Set  Aside  after  Term  at  which  U 
was  rendered  has  expired:  Freeman  on  Judgments,  sec.  96;  Morgan  v.  //ay«, 
12  Am.  Dec.  147,  and  note;  BramUtt  v.  PickeU,  12  Id.  350,  and  note. 

The  principal  case  is  cited  in  Emory  v.  WhUweU,  6  Mich.  474,  and  the 
questions  decided  in  said  principal  case  are  diacoaaed  at  length.  See  also 
Freeman  on  Jadgmenta.  3d  ed.,  seo.  72  a. 
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▼HDIOV  OV  JUBT  FlKDINO  PaRTT  ACCUSED  OF  MUSDSB  OlTILTT  OF  MaH- 

8LAU0HTKB  in  the  third  degree  of  necessity  operates  as  an  acquittal  of 
every  crime  of  a  higher  grade.  In  contemplation  of  law,  the  jury  in 
■Qch  case  return  two  verdicts,  one  acquitting  the  accused  of  the  higher 
crime  charged  in  the  indictment,  the  other  finding  him  guilty  of  an  in- 
ferior crime 

TiBDicT  OF  Manslaughtsb  UPON  Tbial  OF  Chabgb  OF  MuKDKK  is  as 
much  an  acquittal  of  the  latter  charge  as  a  verdict  pronouncing  the  en- 
tire innocence  of  the  accused  would  be. 

JiOPARDY — ^Verdict  of  Acquittal. — Verdict  of  manslaughter  upon  trial 
of  charge  of  murder,  being  in  effect  an  acquittal  of  the  charge  of  mur- 
der, where  the  judgment  upon  the  verdict  of  manslaughter  is  reversed 
upon  a  writ  of  error,  the  implied  verdict  of  acquittal  remains  unaffected, 
as  the  writ  of  error  brought  to  the  consideration  of  the  court  only  such 
proceedings  of  the  court  below  as  were  prejudicial  tu  the  accused.  In 
such  a  case  the  prisoner  can  not  be  again  indicted  for  murder. 

Ikdigtuknt  Dsfectivb  in  Substance. — When  the  court  can  not  pronounce 
the  proper  sentence  of  the  law  upon  a  verdict  finding  the  accused  guilty, 
the  indictment  is  defective  in  substance.  In  such  a  case,  where  the  ver- 
dict is  *' guilty,"  the  party  is  remanded  for  another  indictment.  It  in 
different  where  the  verdict  is  '*not  guilty." 

Ebbob  from  the  circuit  court  of  Hinds  county.    The  opinion 
•tetes  the  facts. 

T.  J.  and  F.  A.  B.  Wharton,  for  the  appellant 

David  O,  Olenn,  aUomey  general^  for  the  state. 

Am.  Dm.  You  UX— 18  920 
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By  Courty  Fisheb,  J.  The  plaintiff  in  error  was  indicted  at 
tlie  March  term,  1851,  of  the  circuit  court  of  Hinds  county,  for 
murder.  He  appeared  at  the  same  term  of  the  court,  and  filed 
certain  pleas  in  abatement,  alleging  the  illegal  organization  of 
the  grand  jury,  to  the  indictment,  to  which  pleas  the  district 
attorney  demurred,  which  demurrer  was  sustained  by  the  court. 
The  prisoner  afterwards,  having  pleaded  not  guilty,  was  put 
upon  his  trial  at  the  March  term,  1853,  of  said  court,  and  was 
by  the  jury  found  guilty  of  manslaughter  in  the  third  degree. 
From  the  judgment  rendered  upon  this  verdict  he  prosecuted  a 
writ  of  error  to  this  court,  assigning,  at  the  hearing,  the  action 
of  the  court  in  sustaining  the  demurrer  to  the  pleas  in  abate- 
ment as  error,  which  having  been  considered  as  well  assigned, 
the  judgment  of  the  court  below  has  been  reversed,  and  judg- 
ment rendered  here  overruling  the  demurrer  and  quashing  the 
indictment.  It  is  now  insisted  that  the  verdict  of  manslaughtei 
is  an  acquittal  of  the  charge  of  murder;  and  inasmuch  as  the 
statute  of  limitations  will  bar  another  indictment  and  prosecu- 
tion merely  for  manslaughter,  the  prisoner  is  now  entitled  to 
his  discharge. 

The  attorney  general  iirges,  in  opposition  to  this  motion,  that 
the  reversal  of  the  judgment  on  the  verdict  of  manslaughtei 
annuls  the  whole  proceedings  upon  the  trial  below,  as  well  for  as 
against  the  prisoner;  and  that  the  indictment  having  been 
avoided  by  the  pleas  in  abatement,  he  can  be  again  indicted  for 
the  crime  of  miirder. 

A  verdict  of  a  jury  finding  a  party  put  upon  his  trial  for 
murder  guilty  of  manslaughter  in  the  third  degree  must  of 
necessiiy  operate  as  an  acquittal  of  every  crime  of  a  higher 
grade  of  which  he  might  have  been  convicted  under  the  indict- 
ment upon  which  the  issue  was  made;  otherwise  the  party,, 
after  undergoing  the  sentence  for  manslaughter,  might  be  put 
upon  his  trial  for  the  charge  of  murder,  which  would  thus 
be  only  postponed,  and  not  decided  by  the  verdict  of  man- 
slaughter. 

The  jury  in  such  case,  in  contemplation  of  law,  render  two 
verdicts,  one  acquitting  the  accused  of  the  higher  crime  charged 
in  the  indictment,  the  other  finding  him  guilty  of  an  inferior 
crime.  They  must  first  determine  his  guilt  or  innocence  upon 
the  charge  made  by  the  indictment  before  proceeding  to  con- 
sider whether  he  is  guilty  of  an  inferior  crime.  The  verdict  of 
manslaughter  is  as  much  an  acquittal  of  the  charge  of  murder 
as  a  verdict  pronouncing  his  entire  innocence  would  be.  for  the 
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effect  of  both  is  to  exempt  him  from  the  penally  of  the  law  for 
Bach  crime. 

Bat  it  is  said  that  such  verdict  only  operates  as  an  acquittal 
while  it  is  permitted  to  stand  as  part  of  the  action  of  the  court 
below;  and  as  it  has  been  set  aside  by  this  court  upon  the  pris- 
oner's own  application,  the  cause  must  be  treated  in  all  respects 
as  if  no  trial  had  taken  place.  In  support  of  this  position  au- 
thorities have  been  cited  holding  that  when  the  judgment  upon 
a  trial  for  murder  is  arrested,  the  party  may  be  remanded  and 
again  indicted  for  the  same  crime.  The  authorities  doubtless 
announce  the  law  correctly,  but  they  have  no  application  to  the 
question  under  consideration.  The  judgment  is  only  arrested 
in  any  case  when  the  verdict  is  against  the  party.  He  would 
certainly  never  move,  neither  would  the  court  for  a  moment 
entertain  such  motion,  in  arrest  of  the  judgment  when  the  ver- 
dict was  in  his  favor.  Here  the  verdict  of  the  jury  acquitted 
the  party  of  the  crime  expressly  charged  in  the  indictment,  and 
at  the  same  time  exempted  him  from  the  penalty  of  the  law  for 
its  supposed  commission.  He  could  not  move  in  arrest  of  the 
judgment  on  this  part  of  the  verdict,  because  the  judgment  cor- 
responding in  contemplation  of  law  with  the  verdict  in  this 
respect,  must  also  have  been  one  of  acquittal  of  the  charge  of 
murder.  Whether  this  judgment  was  in  fact  pronounced  by 
the  court,  as  ought  to  be  the  practice,  or  attached  by  mere  oper- 
ation of  law  to  the  verdict,  it  was  bound  to  be  in  the  party's 
favor,  and  it  could  not,  therefore,  be  arrested  or  set  aside  on  his 
motion. 

The  same  may  in  effect  be  said  with  regard  to  the  action  of 
this  court  upon  the  writ  of  error,  which  brought  to  its  consider- 
ation only  the  judgment  and  proceedings  of  the  court  below, 
prejudicial  to  the  accused.  This  was  the  final  sentence  upon 
the  verdict  of  manslaughter,  as  no  other  threatened  his  liberty 
or  in  any  manner  affected  his  rights.  He  sought  relief  against 
no  other.  The  judgment  of  reversal  could  extend  only  to  such 
judgment  and  matters  as  the  writ  of  error  brought  to  our  con- 
sideration. A  judgment  acquitting  the  party  of  murder,  not 
being  one  which  could  be  embraced  in  his  writ  of  error,  for  the 
same  reason  could  not  be  embraced  in  our  judgment.  Hence  it 
stands,  unaffected  by  our  action,  as  the  judgment  of  the  court 
below  on  the  charge  of  murder.  It  may  be  true  that  no  formal 
judgment  of  acquittal  was  entered;  but  we  hold  that  the  sen- 
tence of  the  court  upon  the  verdict  of  manslaughter  was  of  itself 
a  complete  acquittal  of  all  higher  crimes  of  which  the  party 
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miglit  have  been  convicted  under  the  indictment.  It  will  not 
do  to  say  that  the  reversal  of  the  sentence  against  the  party  also 
destroys  the  verdict  and  judgment  by  operation  of  law  in  his 
favor.  The  former,  being  against  the  party,  could  be  made  the 
subject  of  revision  upon  a  writ  of  error  to  this  court.  The  lat- 
ter, being  in  the  party's  favor,  was  final,  conclusive,  and  irre- 
versible. Neither  he  nor  the  state  could  ask  a  revision  of  such 
judgment  upon  a  writ  of  error  to  this  court;  and  having  no 
power  to  revise  it,  we  have  no  authority  to  reverse  or  annul  it. 
It  still  stands,  therefore,  wholly  unaffected  by  our  action  upon 
the  writ  of  error.  To  this  our  mind  is  clear  upon  principle;  but 
the  question  has  been  directly  adjudicated  by  the  supreme  court 
of  the  state  of  Tennessee,  and  settled,  in  a  well-considered  opin- 
ion, as  we  have  stated  the  rule:  Slaughter  v.  State,  6  Humph.  410. 

It  is  not  necessaiy  that  we  should  go  into  an  examination  of  the 
principles  involved  in  the  other  question  made  by  the  attorney 
general.  It  maybe  admitted,  for  the  sake  of  the  argument,  that 
the  indictment  was  voidable,  and  still,  under  the  record,  the  pris- 
oner would  be  entitled  to.  his  discharge.  The  indictment  pur- 
ports to  have  been  found  by  a  grand  jury  organized  by  the  couH. 
The  record  shows  that  the  prisoner  was  arraigned  and  regularly 
tried  upon  the  charge  therein  contained,  and  that  he  was  ac- 
quitted of  the  charge  of  murder  upon  the  facts  and  testimony 
introduced  before  the  jury.  The  statute  is  decisive  of  the  ques- 
tion, and  was  no  doubt  enacted  to  relieve  against  such  cases.  It 
is  in  these  words,  to  wit:  ''  No  person  shall  be  held  to  answer 
on  a  second  indictment  for  any  offense  of  which  he  has  been  ac- 
quitted by  the  jury  upon  the  facts  and  merits  on  a  former  trial; 
but  such  acquittal  may  be  pleaded  by  him  in  bar  of  any  subse- 
quent prosecution  for  the  same  offense,  notwithstanding  any 
defects  in  the  form  or  the  substance  of  the  indictment  on  which 
he  was  acquitted:"  How.  &  Hutch.  690,  sec.  5;  Id.  725,  sec.  20. 
An  indictment  is  defective  in  substance,  when  the  court  can  not 
pronounce  the  proper  sentence  of  the  law  upon  a  verdict  finding 
the  accused  guilty.  In  such  case  the  judgment  is  arrested,  and 
the  party,  according  to  the  authorities,  remanded  for  another 
indictment.  While  this  may  be  the  law,  and  the  universal  prac- 
tice of  the  courts  upon  a  verdict  of  guilty,  it  by  no  means  fol- 
lows that  either  tho  law  or  practice  ought  to  be  the  same  upon 
a  verdict  of  not  guilty.  The  party  has  gone  through  the  legal 
form  of  a  trial,  and  has  by  it  established  his  innocence;  and 
hence  Hie  wisdom  of  the  statute  in  providing  for  such  cases. 

Let  *be  prisoner  be  discharged. 
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CoxvTcnox  OF  Lksser  Crime  Acquittal  of  Gseater. — A  case  which 
holds  a  doctrine  Bomewhat  similar  to  the  principal  case  upon  this  point  is 
«S7(tto  V.  CooptT,  25  Am.  Dec.  490;  in  this  case  it  was  held  that  a  prisoner  who 
had  been  coiivicte<l  of  arson,  could  not  afterwards  be  tried  upon  an  indictment 
f(T  murder  for  the  commission  of  the  Fame  arson,  where  the  statute  imposed 
the  penalties  of  murder  for  this  offense.  The  court,  while  discussing  the 
question,  say:  *'  Had  the  prisoners  at  the  bar  been  acquitted  on  the  indictment 
for  arson,  it  would  have  been  conclusive  of  his  innocence  of  that  component 
part  of  the  crime  laid  in  this  indictment,  and  would  have  necessarily  barred 
a  conviction  under  it;"  Id.  494.  See  also  State  v.  ^^^owell,  24  Id.  458,  where 
it  was  held  that  the  conviction  of  a  person  for  manslaughter  who  was  indicted 
for  murder  will  be  a  good  plea  in  bar  to  a  subsequent  indictment  for  the 
crime  of  murder.  A  person  may  be  convicted  of  a  less  offense  included  in  a 
greater  offense  charged  in  the  indictment  and  may  be  acquitted  of  the  latter: 
Dtnkty  V.  CommonwecUth,  5o  Id.  542. 

What  Constitutes  Jeopardy:  See  CommonxctaUh  v.  Loud,  37  Am.  Dec. 
139;  Campbell  v.  Stale,  30  Id.  417;  Crmshaw  v.  StaU,  17  Id.  788;  State  v.  Mc- 
Kee,  21  Id.  499,  and  cases  refcred  to  in  the  notes  to  above  cases,  which  in 
some  cases  are  very  full. 

The  principal  case  is  cited  in  Mumfonl  v.  Stale,  39  Miss.  558,  where 
the  court  decided  that  an  acquittal  on  an  indictment  for  a  greater  offense 
is  a  bar  to  a  subsequent  indictment  for  a  less  offense  included  in  the  greater, 
only  where,  under  the  indictment  for  the  greater  offense,  the  prisoner  could 
be  legally  convicted  of  the  less. 
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[30  MiBSlSfliPPi,  640.] 

Name  of  Principal  Need  not  Unequivocally  Appear  from  Bill  of  Ex- 
CHANG B  in  order  to  exonerate  the  agent  who  draws  it  as  such.  It  is 
sufficient  if  enough  appears  upon  the  face  of  the  bill  to  put  a  prudent  man 
upon  inquiry  before  taking  it. 

Indorses  ought  in  All  Ca.ses,  when  Cox.sistent  with  Justice,  be  Con- 
fined TO  Contract  as  made  and  assented  to  l)y  the  princi|)als  thereto. 
This  rule  is  relaxed  only  in  favor  of  innocent  holders,  who  have  reason 
to  believe  from  the  language  employed  that  no  restrictions  or  limitations 
to  the  liabilities  of  the  parties  appearing  to  be  bound  was  intended.  Put 
where  it  appears  that  with  ordinary  prudence  the  indorsee  could  have 
discovered  what  was  intended  by  the  contract,  this  limitation  does  not 
apply. 

Bill  Drawn  by  Party  Who  Signs  Himself  as  Aoent,  and  requests  the 
drawee  to  "charge  same  to  your  agency  at  N.,"  discloses  u{)on  its  face 
sufficient  facts  to  put  a  prudent  man  upon  inquiry  as  to  whetlier  the 
drawer  signed  in  a  representative  capacity,  or  intended  to  bind  himself 
personally. 

Ebrob  from  the  circuit  court  of  Adams  county.     The  opinioQ 
tofficiently  states  the  facts. 

Oaiens  and  Martin,  for  the  appellants. 

James  Carson,  jun.,  for  the  appellee. 
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By  Court),  Fisher,  J.  The  defendant  in  error  was  sued  as 
the  drawer  and  indorser  of  the  following  bill  of  exchange,  to 
wit: 

'*  Exchange  for  |2,000.  Natchez,  March  4,  1846. 

*'  Fifty  days  after  sight  of  this  only  of  exchange,  pay  to  my 
own  order  two  thousand  dollars,  Talue  received,  and  charge  the 
same  to  account  of  your  agency  at  Natchez. 

'' Jno.  D.  Hendebson,  Agent. 
''To  Stephen  Fbakklin,  esq..  New  Orleans. 
"Indorsed:  Jno.  D.  HEin>EBSON,  Agent." 

The  defense  relied  on  is,  that  the  bill  was  drawn  and  indorsed 
by  the  defendant,  as  the  agent  of  the  drawee,  Stephen  Franklin; 
and  that  it  was  not  intended  by  either  act  to  assume  a  personal 
responsibiliiy.  The  counsel  for  the  plaintiffs  in  error,  on  the 
contrary,  insists  that  the  bill  having  passed  into  the  hands  of 
third  parties,  and  not  disclosing  on  its  face  the  name  of  the 
agent's  principal,  no  other  evidence  can  be  admitted  for  this 
purpose.  If  it  were  necessary  that  the  bill  itself  should  un- 
equivocally disclose  the  name  of  the  principal,  in  order  to  ex- 
onerate the  agent,  this  position  would  probably  be  correct. 
But  this  is  not  required.  It  will  be  sufficient  if  enough  appears 
xipon  the  face  of  the  transaction  to  put  a  prudent  man,  before 
taking  the  bill,  upon  inquiry:  MoU  v.  Hicks,  1  Cow.  513  [13  Am. 
Dec.  550].  Where  it  can  be  done  consistently  with  justice  and 
sound  policy,  an  indorsee  ought  in  all  cases  to  be  confined  to 
the  contract  as  made  and  assented  to  by  the  immediate  parties 
tiiereto.  This  rule  is  only  relaxed  in  favor  of  innocent  holders, 
who,  from  the  language  employed  by  the  original  parties,  had 
good  reason  to  believe  that  the  contract  was  subject  to  no  con- 
ditions or  restrictions  as  to  the  liabilities  of  the  parties  appear- 
ing to  be  bound  thereby.  But  the  reason  of  the  rule  ceases  the 
moment  it  appears  that  the  indorsee  could  not  with  ordinary 
prudence  have  been  misled  in  regard  to  the  terms  of  the  con- 
tract. 

The  defendant,  in  drawing  and  indorsing  the  bill,  attached 
to  his  name  the  word  ''agent."  It  was,  moreover,  to  be 
changed  to  the  drawee's  own  agency  at  Natchez.  These  facts  ap- 
pearing upon  the  bill  itself,  if  not  conclusive  evidence  that  the 
defendant  was  acting  in  a  representative  capacity^  were  at  least 
sufficient  to  put  a  prudent  man  taking  the  bill  from  the  drawee 
upon  inquiry.  What  was  he  to  ascertain  by  this  inquiry  ?  The 
preoifle  terms  of  the  contract,  of  course,  as  assented  to  by  the 
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original  parties.  Having  ascertained  these  terms,  he  at  once 
learns  that  no  one  but  the  drawee  is  bound  for  the  payment  of 
the  bill;  for  he  is  then  informed  that  the  defendant  merely  acted 
as  the  drawee's  agent,  and  did  not  intend,  by  either  the  act  of 
drawing  or  indorsing  it,  to  bind  himself  personally. 

Inasmuch  as  enough  appeared  upon  the  bill  to  enable  the 
plaintiflTs  to  learn  the  terms  of  the  contract,  and  the  extent  of 
the  defendant's  undertaking,  we  are  of  opinion  that  the  court 
committed  no  error  in  receiving  the  defendant's  evidence,  which 
shows  that  no  liability  existed  on  the  part  of  the  defendant  to 
the  drawee,  from  whom  the  plaintiffs  received  the  bill;  and  as 
ordinary  diligence  would  have  placed  them  in  possession  of  the 
terms  of  the  contract,  it  is  but  right  that  they  should  be  charged 
with  notice  of  the  facts  as  proved. 

Under  this  view  of  the  law,  the  judgment  must  be  affirmed. 


Agent  Accepting  Bill  in  nis  Own  Name  does  not  Bind  Principal,  but 
binds  himself  only:  Banh  of  Rochester  v.  Monteith,  43  Am.  Dec.  681 .  In  the  note 
to  this  case  the  previous  cases  in  this  series  are  collected  upon  the  liability  oi 
an  agent  for  contracts  executed  in  his  own  name.  See  also  OilUujne  y.  Wesnon, 
31  Id.  71G;  Simonds  v.  Heard,  34  Id.  41,  and  note,  wherein  it  is  said  that 
whenever  it  appears  upon  the  face  of  a  simple  contract  made  by  the  agent 
of  a  person  named  therein,  and  whom  he  can  legally  bind  thereby,  that  he 
acts  as  agent,  and  intends  to  bind  his  principal,  the  law  will  give  effect  to  his 
intention  in  whatever  form  expressecl.  A  written  contract,  executed  by  an 
agent,  must,  in  order  to  bind  his  principal,  purport  on  its  face  to  be  his  con- 
tract: Clealand  v.  JValkrr,  46  Id.  238;  see  also  Ifall  v.  IfurUomy  44  Id.  332; 
Pitman  v.  KitUner,  33  Id.  469,  and  notes.  In  Newhall  y.  Dunlap,  31  Id.  45, 
it  was  held  that  an  agent  who  draws  a  bill  in  his  own  name  is  personally 
liable  thereon,  notwithstanding  a  request  to  charge  to  a  particular  account^ 
and  although  the  payee  knew  him  to  be  an  agent;  but  that  the  character  ia 
which  an  agent  acts  in  drawing  a  bill  may  be  shown  as  between  himself  and 
his  principal,  although  he  may  be  personally  liable  to  third  parties. 


Ross  AND  Watte,  Ex'rs,  v.  Houston  and  Cannon. 

[25  IClBSZSSIFPX,  691.] 

NoTiCJB  TO  Agent,  given  to  him  during  the  progress  of  the  very  transac- 
tion about  which  he  is  employed,  is  notice  to  the  principal. 

Noticb  Given  to  Agknt  £u ployed  to  Purchasb  Property,  of  any  de- 
fect in  the  title  or  quality  of  the  property,  is  notice  to  the  principal,  in 
any  controYersy  between  him  and  the  vendor  in  relation  to  such  property. 

Aqbht  Ehflotkd  to  Sell  Property,  Who  Acquirers  Notice  of  BiFECTa 
IH  TiTLB  or  quality  thereof,  is  bound  to  disclose  such  defects  to  tiie 
pBTcbaser  to  the  same  extent  that  the  principal  would  have  been,  and 
thifl  thoQgh  the  principal  may  not  have  known  such  facta  himself. 
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When  Pabtt  not  Affected  by  Notice  to  his  Agbmt. — Ftoty  pnrcha* 
ing  property  through  an  agent  is  bound  by  notice  to  such  agent,  acquired 
hi  that  transaction,  of  the  rights  of  third  parties,  in  any  controversies 
with  such  parties;  but  where  such  agent  does  not  inform  his  principal  of 
such  facts,  the  knowledge  thereof  by  said  agent  will  not  be  treated  as 
implied  notice,  so  as  to  afifect  the  conscience  of  the  principal  in  any  sub- 
sequent sale  of  the  property  made  by  him. 

Ebbob  from  the  circuit  court  of  Marshall  county.  The  facta 
are  sufficiently  stated  in  the  opinion.  The  jury  found  for  the 
defendants  below. 

Steams  and  Olenn,  for  the  plaintiffs  in  error. 

Watson,  for  the  defendants  in  error. 

By  Court,  Yeboeb,  J.  James  C.  Alderson,  by  his  agent, 
George  West,  became  the  purchaser,  at  a  sale  made  by  virtue  of 
an  execution  against  Nathaniel  Anderson,  of  a  tract  of  land. 
This  land  he  afterwards  sold  to  the  defendant  Houston  by  a 
quitclaim  deed,  Houston  being  informed  of  the  manner  in 
which  Alderson  acquired  his  title.  The  defendants,  who  are 
sued  upon  a  writing  obligatory  given  for  the  purchase  money, 
resist  payment  upon  the  ground  that  they  were  deceived  and 
defrauded  by  Alderson  in  the  sale  of  the  land,  while  they 
admit  that  Alderson  only  sold  by  a  quitclaim  deed,  and  that 
they  knew  he  had  obtained  title  to  the  land  by  virtue  of  an  exe- 
cution  sale  of  it,  as  the  property  of  Nathaniel  Anderson;  and 
that  they  took  upon  themselves  the  risk  of  the  validity  and 
legality  of  the  execution,  and  the  sale  imder  it,  so  far  as  the 
proceedings  connected  with  the  sale  disclosed  upon  their  face 
the  facts  of  the  case;  yet  they  say  that  the  sale  under  the  exe- 
cution to  Alderson  was  fraudulent  and  void,  which  fact  was 
known  to  AJderson,  but  concealed  by  him  from  them.  It 
appears  from  the  pleadings  and  proof  that  when  the  sale  under 
the  execution  against  Anderson  was  made,  he  was  not  the  owner 
of  the  land,  but  had  previously  sold  and  conveyed  it  by  deed  to 
A«  F.  Hopkins  &  Co.  It  also  appears  that  West,  the  agent  by 
whom  AJderson  purchased  the  land,  had  notice  when  he  made 
the  purchase  for  AJderson  that  Anderson  did  not  own  the  land, 
and  that  he  had  no  interest  in  it.  But  it  does  not  appear  that 
Alderson  knew  these  facts  when  he  sold  to  Houston;  or  that 
West,  the  agent  by  whom  he  purchased,  ever  communicated  to 
him  the  knowledge  he  had  received  on  the  subject;  or  that 
notice  had  ever  been  given  to  him  at  any  time  that  Anderson 
did  not  own  the  land,  and  that  it  belonged  to  A.  F.  Hopkins 
ft  Co. 
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On  this  state  of  facts,  it  is  contended  bj  Houston  and  Can- 
non that  although  Alderson  did  not  have  notice  in  fact,  the 
notice  given  to  West,  the  agent,  was  notice  in  law  to  Alderson 
of  the  title  of  Hopkins  &  Co. ;  and  though  he  did  not  actiiallj 
know,  when  he  sold  to  the  defendant,  that  the  land  belonged  to 
Hopkins  &  Co.,  jet,  as  the  agent  through  whom  he  became  the 
owner  of  the  land  did  know  this  fact,  the  law  will  charge  him 
with  knowledge  of  all  the  facts  of  which  his  agent  had  notice. 

It  is  certainly  true  as  a  principle  of  law,  founded  upon  reason 
and  sound  policy,  that  wherever  a  party  purchases  property 
through  the  agency  of  another,  notice  communicated  to  that 
agent  during  the  progress  of  that  negotiation,  of  the  rights  of 
third  parties  to  the  property,  will  be  held,  in  any  controversy 
with  such  third  parties  in  relation  to  it,  as  equivalent  to  direct 
notice  to  the  principal:  2  Sugd.  on  Vend.  215. 

So,  too,  notice  given  to  an  agent  employed  to  purchase  prop- 
erty of  any  defect  in  the  title  or  quality  of  the  property  will  be 
equivalent  to  notice  of  those  facts  to  the  principal,  in  any  con- 
troversy that  may  arise  between  him  and  the  vendor  in  relation 
to  the  property. 

We  think  it  may  also  be  fairly  deduced  from  the  adjudged 
cases  and  from  principle  that  if  a  party  employ  an  agent  to  sell 
property,  and  notice  be  given  to  that  agent  of  such  defects  in 
the  title  or  quality  of  the  estate,  which,  if  known  to  the  princi- 
pal, it  would  have  been  his  duty  to  disclose  to  the  purchaser,  it 
would  be  the  duty  of  the  agent  also  to  disclose  them  to  the  pur- 
chaser; and  in  the  event  of  his  failure  to  do  so,  that  the  pur- 
chaser might  be  relieved  from  the  contract  in  the  same  manner 
and  to  the  same  extent  that  he  would  have  been  relieved  if  the 
principal  had  known  the  facts  and  made  the  sale  without  dis- 
closing them;  and  this,  too,  although  the  principal,  when  his 
agent  made  the  sale,  was  ignorant  of  the  defects,  the  title,  or 
quality  of  the  estate.  This  is  certainly  as  far  as  any  adjudged 
case  or  any  sound  legtd  principle  would  warrant  the  court  in 
extending  this  doctrine  of  implied  notice. 

But  the  case  before  us  does  not  fall  within  the  operation  of 
either  of  the  foregoing  rules.  On  the  contrary,  the  attempt  is 
now  made  to  extend  the  doctrine  still  further,  and  we  are  asked 
to  declare  not  only  that  notice  given  to  an  agent  to  buy  property 
shall  affect  the  conscience  of  the  principal  in  every  matter 
touching  the  purchase  of  the  property,  and  the  title  thereby  ac- 
quired, BO  far  as  the  rights  of  third  parties  exist  in  relation  to 
the  properiy,  but  also  that  knowledge  of  defects  in  the  title  or 
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quality  of  the  estate  thus  possessed  bj  an  agent  employed  to 
purchase  shall  be  considered  in  law  as  made  known,  though  in 
fact  they  were  not  made  known,  to  the  principal,  so  as  to  affect 
his  conscience  in  any  future  sale  he  might  make  of  the  property. 

We  do  not  believe  either  the  law  or  sound  policy  will  warrant 
such  an  extension  of  the  rule. 

So  far  as  the  rule  has  heretofore  been  established,  that  notice 
to  the  agent  shall  be  treated  as  notice  to  the  principal,  we  are 
willing  to  enforce  it  as  a  rule  of  sound  policy,  although  in  indi- 
vidual cases  it  may  sometimes  operate  harshly.  But  we  are  not 
willing  to  extend  it  further  than  it  has  heretofore  been  carried; 
and  we  are  therefore  of  opinion  that  if  Alderson  at  the  tima 
he  sold  to  Houston  did  not  know  in  fact  that  he  had  acquired 
no  title  to  the  land  by  the  purchase  under  the  execution  sale 
against  Anderson,  because  the  land  belonged  to  A.  F.  Hopkins 
&  Co.,  and  not  to  Anderson,  the  notice  of  those  facts  given  to 
West,  the  agent  by  whom  he  purchased  the  land,  will  not  be 
treated  as  implied  notice,  so  as  to  affect  his  conscience  in  the 
subsequent  sale  made  by  him  of  the  property,  and  thereby  en- 
title the  purchaser  to  insist  upon  an  avoidance  of  his  contract. 

As  the  circuit  judge  laid  down  the  law  differently,  we  must 
reverse  the  judgment,  and  remand  the  cause. 

Notice  to  Agent:  See  Reynolds  v.  IngersoUf  49  Am.  Dec.  67;  Barnes  v. 
AfcCUnton,  23  Id.  62;  Woo^ifolk  ▼.  Blount,  9  Id.  736;  Bank  of  PiUaburgh  v. 
Whitehecul,  36  Id.  186.  In  the  Dote  to  this  latter  case  the  subject  is  exten- 
sively discussed. 

Principal  is  Liable  for  his  Agent's  Failure  to  Disclose  to  a  pur- 
chaser of  sheep,  which  he  is  authorized  to  sell,  the  fact  that  they  are  dis- 
eased, where  that  fact  is  known  to  the  agent,  and  for  all  damages  occasioned 
thereby:  Jtffrty  v.  BigeloWf  28  Am.  Dec.  476. 


Ex  Parte  Adams. 

[26  MiBBiBSippx,  883.1 

CJourts  have  Inherent  Power  to  Punish  Contempts  of  their  authority  by 
fine  and  imprisonmeut,  independent  of  any  statutory  prox'ision. 

Judgment  of  Court  of  Competent  Jurisdiction,  Acting  within  Scope 
OF  its  Authority,  is  conclusive  and  binding  until  reversed  or  set  aside, 
either  by  itself  or  by  the  proper  appellate  court. 

Upon  Motion  to  Discharge  upon  Habeas  Corpus  Person  Commiti'ed 
upon  order  of  court,  the  only  question  which  the  court  can  consider  is. 
Did  the  court  which  made  the  order  of  commitment  have  jurisdiction 
over  the  party  and  the  subject-matter  7  If  it  did  not,  the  judgment  was 
coram  non  jtidice  and  void,  and  the  prisoner  would  be  entitled  to  bis 
discharge. 
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Upok  Motiok  to  Discharob  upon  Habeas  Cobpus,  where  the  oommit- 
nient  was  made  by  a  court  of  competent  juriadiction,  there  b  no  author- 
ity to  discharge  the  party  upon  the  ground  that  the  ooui't  erred  in  ita 
judgment  of  the  law. 

Whkiub  Cou&t  Commits  Party  for  Contempt,  its  Adjudication  is  Cok- 
TicriON,  and  its  commitment  an  execution.  Upon  habeas  corptu,  the 
court  hearing  th4'  same  can  no  more  inquire  into  the  propriety  of  such 
conviction  thap  it  can  upon  a  verdict  of  guilty  upon  a  charge  of  misde- 
meanor inquire  whether  improper  charges  were  given  to  the  jury  or  im- 
proper evidence  was  admitted  against  the  prisoner. 

IxsuiFiciENT  Recopd  op  Conviction. — ^The  law  rec^uires  that  before  sen- 
tence of  imprisonment  is  passed  upon  a  party  he  must  first  bo  convicted 
of  an  offense.  This  conviction  is  generally  by  verdict  of  a  jury,  but  in 
cases  of  contempts  may  be  by  judgment  of  the  court.  In  either  case  the 
record  should  show  a  conviction.  Hence  a  return  to  a  writ  of  habeas 
corpus,  which  recites  an  order  of  court  that  '*A.  be  sent  to  jail,  and  re- 
main there,**  etc.,  is  insufBcient,  as  it  contains  no  adjudication  of  the 
court  that  A.  has  been  guilty  of  contempt. 

Motion  to  discharge  George  H.  Adams  upon  habeas  corpUM, 
The  opinion  states  the  facts. 

Guion,  for  the  motion. 

Glenn,  allomey  general,  and  Hooker,  contra. 

By  Court,  Yeboeb,  J.  In  this  case  George  H.  Adams  ob- 
tained a  writ  of  habeas  corpus  from  the  Hon.  Bichard  Bamett, 
returnable  before  me,  on  a  petition  and  affidavit  that  he  was 
illegally  held  in  custody  by  John  P.  Oldham,  the  sheriff  of 
Hinds  county.  In  answer  to  the  writ,  the  sheriff  has  returned 
that  he  holds  the  petitioner  in  custody  by  virtue  of  an  order 
made  by  the  circuit  court  of  Hinds  county,  which  order  is  in 
the  following  words:  '*  Ordered,  that  George  H.  Adams  be  sent 
to  jail,  and  remain  there  until  he  signifies  his  assent  to  the  court 
to  answer  questions  to  the  grand  jury,  or  until  the  final  adjourn- 
ment of  said  grand  jury  at  this  term  of  the  court." 

The  questions  which  have  been  argued  by  counsel  are  of  yery 
great  importance,  involving  on  the  one  hand  the  right  of  the 
citizen  to  freedom  from  unlawful  and  arbitrary  imprisonment, 
and  on  the  other,  the  power  of  the  courts  of  the  country  to  pun- 
ish by  imprisonment  or  fine  for  contempts  committed  against 
them  and  their  authority.  For  the  state,  it  is  insisted  that  as 
a  judge  sitting  to  try  a  question  on  habeas  corpus  I  have  no 
power  to  examine  into  the  validity  of  the  order  of  commitment, 
but  must,  upon  the  return  made  by  the  sheriff,  remand  the  peti- 
Uoner. 

By  the  provisions  of  our  statute  on  the  subject  of  habeas  cor* 
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pus,  it  is  declared  that  "whenever  any  person  detained  in  cus- 
tody, charged  with  a  criminal  offense,  shall  by  himself,  or  some 
other  j)erson  in  his  behalf,  aj^ply  to  the  supreme  court,  or  any 
circuit  court  of  law,  or  court  of  chancery  in  this  state,  or  to  any 
judge  thereof  in  vacation,  for  a  writ  of  liabeas  corpus  ad  subji- 
ciendum,  shall  show  by  affidavit  or  other  evidence  probable 
cause  to  believe  that  he  is  detained  in  custody  without  lawful 
authority,  it  shall  be  the  duty  of  the  court  or  judge  to  whom 
such  application  is  made  forthwith  to  grant  the  writ,"  etc. : 
Hutch.  Code,  999.  By  the  fourth  section  of  this  statute  ;L 
is  made  the  duty  of  the  **  court  or  judge  before  whom  the  pris 
oner  may  be  brought  to  proceed  without  delay  to  inquire  into 
the  cause  of  his  imprisonment,  and  either  discharge  him,  admit 
him  to  bail,  or  remand  him  into  custody,  as  the  law  and  the 
evidence  shall  require:"  Id.  1000.  The  same  remedy  by  habeas 
corpus  is  given  by  the  eighteenth  i»ection  of  the  statute  to  "per 
son  restrained  of  their  liberty  under  any  pretense  whatever. " 
By  the  fifteenth  section  of  the  statute  the  judge  or  court  is  pro- 
hibited from  discharging  any  person  suffering  imprisonment 
under  lawful  judgment,  founded  on  a  conviction  of  some  crim- 
inal offense:  Id.  1002.  It  is  contended  by  the  district  attorney 
that  the  prisoner  is  lawfully  imprisoned  for  a  contempt  of  the 
authority  of  the  court  in  refusing  to  answer  a  question  asked 
him  by  the  grand  jury.  For  the  petitioner,  it  is  insisted  that 
the  question  asked  him  was  improper  and  illegal,  and  that  he 
was  not  bound  by  the  laws  of  the  laud  to  answer  it. 

On  this  branch  of  the  case  two  questions  arise:  1.  Has  the 
circuit  court  power  to  imprison  a  party  for  a  contempt?  2.  If 
Bo,  can  a  party  be  discharged  from  the  judgment  of  that  court 
directing  an  imprisonment  for  a  contempt  by  a  direct  proceed- 
ing on  habeas  corpus  f 

In  regard  to  the  first  point,  it  may  be  stated  that  the  legisla- 
ture has  declared  that  the  "  circuit  court  shall  have  power  to 
fine  and  imprison  any  person  who  may  be  guilty  of  a  contempt 
of  the  court  while  sitting,  either  in  the  presence  or  hearing  of 
Buch  court;  provided  that  such  fine  shall  not  exceed  one  hun- 
dred dollars,  and  no  person  for  such  contempt  shall  be  impris- 
oned for  a  longer  period  than  the  term  of  the  court  at  which  the 
contempt  shall  have  been  committed:"  Hutch.  Code,  737.  See 
also  page  861,  sections  108,  109,  which  provide  that  a  witness 
who  refuses  to  testify  shall  be  committed  to  prison  by  the  court, 
there  to  remain  without  bail  or  mainprise,  until  he  shall  give 
evidence. 
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Indeed,  the  right  of  all  courts  of  justice  to  punish  by  fine 
and  imprisonment  for  contempts  of  their  authority  is  an  inher- 
ent right  pertaining  to  them,  and  which  they  would  have  lawful 
power  to  exercise  independent  of  any  statute. 

Conceiving  the  point  indisputable,  then,  that  the  circuit  court 
has  the  power  to  fine  or  imprison  for  contempt,  I  am  brought  to 
the  consideration  of  the  second  proposition,  to  wit,  can  a  party 
be  discharged  from  the  judgment  of  that  court  directing  his 
imprisonment  for  contempt  by  proceeding  on  habeas  corpus  f 

There  is  no  principle  more  fully  established  in  our  jurispru- 
dence than  this,  to  wit,  the  judgment  of  a 'court  of  competent 
jurisdiction,  acting  within  the  scope  of  its  jurisdiction,  is  bind- 
ing and  conclusive  upon  all  the  world,  until  its  judgment  has 
been  reversed  or  set  aside  by  itself  or  by  some  superior  tribunal 
having  authority  for  that  purpose.  Upon  an  application  by 
habeas  corpus  to  discharge  a  party  from  a  commitment  for  con- 
tempt, the  only  question  which  the  judge  trying  the  writ  can 
ask  himself  is  this:  Did  the  court  which  made  the  order  of  com- 
mitment have  jurisdiction  over  the  party  and  over  the  subject- 
matter?  If  it  did  not,  then  the  judgment  would  be  coram  non 
judiee  and  void,  and  the  party  would  be  entitled  to  his  diR- 
charge.  But  if  the  objection  be,  not  that  the  court  had  no  jiiris- 
diction  of  the  case,  but  acting  in  the  bounds  of  its  authority  it 
made  an  erroneous  application  in  its  judgment  of  the  law,  then 
I  conceive  that,  sitting  as  a  judge  to  try  the  writ  of  habeas  cor* 
pus^  it  would  not  be  competent  for  me  to  enter  into  the  inquiry 
whether  the  judgment  was  erroneous  or  not.  This  principle 
will  be  found  to  pervade  all  the  decisions  made  in  this  country 
and  in  England  upon  this  subject. 

In  a  very  early  case  of  Bross  Crosby,  Mayor  of  London,  3  Wils. 
L8S,  which  was  an  application  to  the  court  of  common  pleas  for 
a  habeas  corpus  to  bring  up  the  body  of  the  lord  mayor,  who  was 
committed  for  contempt  by  the  house  of  commons,  the  writ 
was  granted  on  the  return,  the  causes  of  commitment  were  set 
out.  It  was  argued  for  the  prisoner  that  the  house  of  commons 
had  no  authority  to  commit  for  a  contempt;  and  if  they  had, 
that  they  had  not  used  it  rightly  and  properly,  and  that  the 
causes  assigned  wore  insufficient;  but  the  whole  court  was  of 
opinion  that  the  house  of  commons  could  commit  for  a  contempt, 
and  that  the  court  could  not  revise  its  adjudication  for  error. 
Lord  Chief  Justice  De  Grey  on  that  occasion  remarked:  "  When 
the  house  of  commons  adjudged  anything  to  be  a  contempt  or 
breach  of  privilege,  their  adjudication  is  a  conviction,  and  their 
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commitment  in  consequence  is  an  execution,  and  no  court  can 
discharge  a  person  that  is  in  execution  by  the  judgment  of  any 
other  court;  this  court  can  do  nothing  when  a  person  is  in  exe- 
cution by  the  judgment  of  a  court  having  competent  jurisdic- 
tion. In  such  a  case,  this  court  is  not  a  court  of  appeal." 
Again  he  remarked:  ''The  court  of  king's  bench  or  common 
pleas  neyer  discharged  any  person  committed  for  a  contempt 
in  not  answering  in  the  court  of  chancery,  if  the  return  was  for 
a  contempt.  If  the  admiralty  commits  for  a  contempt,  or  one 
be  taken  up  on  excomvmnicato  capiendo,  this  court  never  dis- 
charges the  persons  committed." 

In  the  celebrated  case  of  Regina  v.  Paly,  2  Ld.  Baym.  1106, 
occurring  in  the  time  of  Queen  Anne,  being  a  writ  of  habeas 
corpus  sued  out  in  the  court  of  queen's  bench,  for  their  discharge 
from  a  commitment  for  contempt  by  the  house  of  commons,  that 
court  held  that  it  had  no  authority  to  inquire  into  the  sufficiency 
of  the  cause  of  commitment.  In  this  case,  it  is  true,  the  justly 
distinguished  Lord  Holt  was  of  opinion  that  the  parties  were 
entitled  to  be  liberated;  but  he  was  overruled  by  the  other 
eleven  judges.  In  remarking  on  this  case.  Lord  Campbell,  a 
jurist  remarkable  for  his  learning  and  ability  as  well  as  his  lib- 
eral principles,  uses  the  following  language:  "  Holt  was  carried 
away  by  excusable  indignation  to  hold  that  they  were  entitled 
to  be  liberated;  but  he  was  properly  overruled  by  the  other 
judges,  on  the  ground  that  the  court  had  no  power  to  examine 
into  a  commitment  by  either  house  of  parliament: "  4  Campbell's 
Lives  of  the  Lord  Chancellors,  165.  It  is  worthy  of  remark,  too, 
that  the  opinion  of  Holt,  C.  J. ,  proceeds  rather  upon  the  ground  of 
a  want  of  power  or  jurisdiction  in  the  house  of  commons,  in  the 
ease  before  him,  than  upon  an  erroneous  judgment  and  applica- 
tion of  the  law  where  it  had  unquestioned  jurisdiction. 

Blackstone,  on  this  subject,  has  stated  the  rule  of  law  in  the 
following  language:  **A11  courts,  by  which  I  mean  to  include 
the  houses  of  parliament  and  the  courts  of  Westminster  Hall, 
can  have  no  control  in  matters  of  contempt.  The  sole  adjudi- 
cation of  contempt,  and  the  punishment  thereof,  belongs,  exclu- 
sively and  without  interfering,  to  each  respective  court.  Infi- 
nite confusion  and  disorder  would  follow  if  courts  could,  by 
writs  of  habeas  corpus,  examine  and  determine  the  contempt  of 
others: "  See  case  of  Regina  v.  Paty,  supra.  This  whole  subject 
underwent  a  very  elaborate  investigation  in  England,  in  the  late 
case  of  Stockdale  v.  Hansard,  9  Ad.  &  El.  1;  36  Eng.  Com.  L.  1; 
and  the  opinion  of  the  judges  accorded  with  that  already  an* 
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Bounced  by  me,  to  Trit:  "  Where  a  commitment  for  contempt  is 
made  by  a  court  of  competent  jurisdiction,  there  is  no  authority 
to  discharge  the  party  upon  the  ground  that  the  court  erred  in 
its  judgment  of  the  law."  In  the  opinion  of  Justice  Patteson, 
the  following  language  was  used :  ' '  When  a  person  is  committed 
for  a  contempt  by  the  house  of  commons  the  court  can  not  ques- 
tion the  propriety  of  such  commitment,  or  inquire  whether  the 
person  had  been  guilty  of  contempt,  in  the  same  manner  as  this 
court  can  not  entertain  any  such  question  if  the  commitment  be 
bj  any  other  court  having  power  to  conmiit  for  contempt.  In 
such  instance  there  is  an  adjudication  of  a  court  of  competent 
authority  in  the  particular  case,  and  the  court  which  is  desired 
to  interfere,  not  being  a  court  of  error  and  appeal,  can  not  en- 
tertain the  question  whether  the  authority  has  been  properly 
exercised.  Upon  an  application  for  a  writ  of  habeas  corpus^  by 
a  person  committed  by  the  house,  the  question  of  the  powers  of 
the  house  to  commit,  or  of  the  due  exercise  of  that  power,  is  the 
original  and  primary  question  propounded  to  the  court,  and 
arises  directly.  Now,  as  soon  as  it  appears  that  the  house  has 
committed  the  person  for  a  cause  within  their  jurisdiction,  as, 
for  instance,  for  a  contempt,  so  adjudged  to  be  by  them,  the 
matter  has  passed  in  rem  adjudicatum,  and  the  court  before 
which  the  party  is  brought  by  habeas  corpus  must  remand  him." 

Similar  language  was  used  by  the  other  judges.  Such,  then, 
is  the  rule  established  by  the  English  courts  on  this  question. 
Have  the  courts  in  the  United  States  varied  the  rule?  Upon  as 
full  an  examination  as  I  have  been  able  to  give  this  question 
since  it  was  submitted  to  me,  I  can  not  find  that  they  have. 

In  New  York,  in  the  Case  of  Yates,  4  Johns.  318,  the  rule  was 
laid  down  as  it  had  been  by  the  English  judges.'  In  the  opinion 
in  the  case,  of  Kent,  C.  J. ,  he  reviewed  the  English  cases,  and 
remarked  that  *'  there  was  not  an  instance  in  the  English  law  of 
a  jud^e  in  vacation  undertaking  to  decide  upon  the  legality  of  a 
commitment  in  execution  by  the  judgment  of  any  court  of 
record,  and  much  less  of  a  court  of  the  highest  degree."  He 
even  extended  the  rule  so  far  as  to  hold  that  if  upon  the  return 
of  a  writ  of  habeas  corpus  awarded  in  vacation  it  appears  that 
the  prisoner  stands  committed  by  the  judgment  of  a  court  of 
record,  or  other  court  of  competent  authority,  the  judge  is  bound 
immediately  to  remand  the  prisoner,  and  he  has  no  power  to 
^camine  and  decide  touching  the  legality  of  the  judgment  or  the 
jurisdiction  of  the  court.  These  questions  belong  to  the  cog- 
nizance of  the  supreme  court,  as  possessing  general  appellate 
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powers,  and  as  having  the  supreme  control  of  all  inferior  courts. 
While  I  most  respectfully  dissent  from  one  position  taken  hj  the 
chief  justice,  to  wit,  that  a  judge  on  trying  the  habeas  corpus  "  can 
not  examine  the  jurisdiction  of  the  court,"  yet  I  feel  confident 
that  the  other  position  is  fully  sustained  by  the  law,  to  wit:  '*  If 
the  jurisdiction  be  admitted,  the  judge  has  no  power  to  decide 
touching  the  legality  of  the  judgment,  or  whether  it  be  errone- 
ous 01'  not."  In  relation  to  a  judgment  made  by  a  court  without 
jurisdiction,  the  chief  justice  stated  in  the  same  opinion  that  **  a 
proceeding  without  jurisdiction  is  void  and  a  mere  nulUiy." 

The  power  to  discharge  on  habeas  corpus  from  a  commitment 
for  contempt  came  up  before  the  supreme  court  of  the  United 
States  in  Ex  parte  Kearney,  7  Wheat.  44.  And  in  that  distin- 
guished tribunal,  where  Story  then  held  a  seat  and  John  Mar- 
shall presided,  it  was  unanimously  held.  Judge  Stoiy  deliver- 
ing the  opinion  of  the  court,  that  a  "  writ  of  habeas  corpus  is  not 
deemed  a  proper  remedy  where  a  party  was  committed  for  aeon- 
tempt  by  a  court  of  competent  jurisdiction,  and  that  if  granted, 
the  court  could  not  inquire  into  the  sufficiency  of  the  cause  of 
commitment,  and  they  were  bound  to  remand  the  party,  unless 
they  were  prepared  to  abandon  the  whole  doctrine  so  reason- 
able, just,  and  convenient,  which  has  hitherto  regulated  this 
important  subject."  The  law  has  been  ruled  in  the  same  way 
in  Indiana,  in  Kentucky,  in  Georgia,  and  in  Tennessee:  Clark  y. 
People,  1  Breese,  340  [12  Am.  Dec.  177];  State  v.  Tipton,  1 
Blackf.  166;  Bickley  v.  Commonwealth,  2  J.  J.  Marsh.  575;  State 
V.  WhUe,  T.  U.  P.  Charlt.  136;  Ex  parte  MaHin,  5  Yerg.  456 
[26  Am.  Dec.  276]. 

The  argument  has  been  pressed  very  earnestly,  that  imless  the 
power  to  discharge  in  habeas  corpus  exists,  an  arbitrary  and  irre- 
si)onsible  power  may  exist  in  the  courts  of  the  country,  by  which 
the  rights  and  liberties  of  the  citizens  may  be  taken  away  without 
remedy.  The  same  argument  was  used  before  the  supreme 
court  of  the  United  States  in  Ex  parte  Kearney,  before  re- 
fen'ed  to;  but  that  court  replied:  **  Where  the  law  is  clear, 
this  argument  can  be  of  nc  ivail,  and  it  will  probably  be  foimd 
that  there  are  also  serious  inconveniences  on  the  other  side. 
Wherever  power  is  lodged  it  may  be  abused.  But  this  forma 
no  solid  objection  against  its  exercise;  confidence  must  be  re- 
posed somewhere,  and  if  there  should  be  an  abuse,  it  will  be  a 
public  grievance  for  which  a  remedy  may  be  applied  by  the  leg- 
islature, and  is  not  to  be  devised  by  courts  of  justice." 

In  the  decision  made  by  Judge  Thacher  in  Ex  parte  Hichey^ 
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4  Smed.  &  M.  751,  I  do  not  find  anything  which  conflicts  with 
the  view  of  the  law  taken  by  me  in  that  case.  Judge  Thachcr 
discharged  Hickey,  among  other  reasons,  upon  the  ground  that 
the  circuit  court  had  no  power  or  jurisdiction  to  commit  for  con- 
tempts not  committed  in  the  presence  of  the  court.  The  power 
to  commit  in  that  case  was  denied,  but  I  apprehend  if  the  power 
had  been  admitted,  the  judge  would  not  have  decided  that  ho 
had  any  right  to  examine  whether  it  had  been  erroneously  exer- 
cised or  not.  Indeed,  I  think  the  power  to  discharge  on  habeas 
corpus,  from  a  commitment  for  contempt,  ordered  by  a  court  of 
competent  jurisdiction,  is  expressly  taken  away  by  the  habeas 
corpus  act  itself,  which,  among  other  things,  declares  that  a 
person  ''shall  not  be  discharged  out  of  prison  who  is  suffering 
imprisonment  under  lawful  judgment  founded  on  a  conviction 
of  some  criminal  offense :'*  Hutch.  Code,  1002. 

It  would  not  be  pretended,  if  the  petitioner  had  been  con- 
victed by  the  verdict  of  a  jury  of  a  misdemeanor,  and  sentenced 
by  the  court  to  imprisonment  therefor,  that  I  could  discharge 
him  on  the  ground  that  erroneous  and  improper  charges  were 
given  by  the  court,  or  that  illegal  and  improper  evidence  was 
admitted  against  him;  every  person  would  admit  that  I  could 
not  enter  at  all  into  such  an  investigation,  and  that  it  could 
only  be  done  by  an  appellate  court.  Yet  the  supreme  court  of 
the  United  States  declares  ''  there  is  no  distinction  in  principle 
between  that  case  and  a  judgment  of  imprisonment  against  a 
party  for  contempt,  for  when  a  court  commits  a  party  for  con- 
tempt, their  adjudication  is  a  conviction,  and  their  commitment 
in  consequence  is  execution : "  Ex  parte  Kearney,  7  Wheat.  43. 
If,  then,  it  should  appear  from  the  return  to  a  writ  of  habeas 
corpus  that  the  party  was  imprisoned  by  tbe  judgment  of  a  court 
of  competent  jurisdiction  for  a  contempt  committed  in  its  pres- 
ence, I  would  feel  precluded  by  the  statute  from  discharging 
the  prisoner. 

It  is  true,  the  high  court  of  errors  and  appeals  has  held  that 
on  a  writ  of  error  and  supersedeas  being  awarded  in  a  criminal 
case  not  capital,  they  may  admit  the  prisoner  to  bail  to  appear 
and  abide  the  judgment  of  the  appellate  court.  Whether  a  writ 
of  error  would  lie  from  a  judgment  of  imprisonment  for  con- 
tempt in  this  state  has  never  been  decided.  In  some  states  it 
baa  been  held  that  a  writ  of  error  would  lie.  In  others,  that  it 
would  not.  Should  it  be  held  that  it  would  lie  in  this  state,  1 
presume  the  party  would  be  bailable  till  trial  and  judgment,  aa 
in  other  cases  of  criminal  convictions. 

Am.  Dbq.  Vol.  LIX— 16 
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From  a  reyiew  of  the  law  applicable  to  this  case,  I  am  satis** 
fied,  if  it  appeared  from  the  return  that  the  prisoner  was  im- 
prisoned by  the  judgment  of  the  circuit  court  of  Hinds  county 
for  a  contempt  of  the  authority  of  that  court,  that  I  could  not 
enter  into  an  examination  in  this  proceeding,  whether  the  ques- 
tions asked  the  witness  and  refused  by  him  to  be  answered  were 
legal  or  not.  I  think  that  would  be  a  question  which  could 
only  be  reviewed,  if  it  could  be  reviewed  at  all,  by  an  appellate 
tribunal,  and  I  would  therefore  be  bound  to  remand  the  pris- 
oner. But  the  return  set  out  in  this  case  is,  in  my  opinion,  in- 
sufficient to  justify  his  imprisonment.  It  does  not  appear  from 
that  return  that  there  has  been  any  conviction  or  judgment  of 
the  circuit  court  of  Hinds  county  that  Mr.  Adams  was  guiliy  of 
a  contempt.  The  order  set  out  is,  that  ''  George  H.  Adams  be 
sent  to  jail,  and  remain  there  until  he  signifies  his  assent  to  the 
court  to  answer  questions  to  the  grand  jury,"  etc.  It  was  for- 
merly held  that  a  judgment  for  contempt,  which  did  not  set  out 
the  particular  cause  on  which  it  was  founded,  was  a  nullity,  and 
that  a  party  was  entitled  to  be  discharged  from  it.  But  the 
more  recent  cases  have  laid  down  the  nile  that  the  judgment 
will  be  sufficient  if  it  express  on  its  face  that  it  was  for  a  con- 
tempt generally,  and  that  the  specific  cause  need  not  be  set  out: 
Ex  parte  Summers,  5  Ired.  L.  149;  Stockdale  v.  Hansard,  9  Ad. 
&  El.  1;  S.  C,  86  Eng.  Com.  L.  1. 

But  it  is  clear  that  a  general  order  to  imprison  a  i>arty  unless 
he  has  been  convicted  either  by  a  jury  or  by  the  court  is  a  mere 
nullity.  The  law  requires  that  before  a  sentence  of  imprison- 
ment shall  be  passed  against  a  party,  that  he  should  be  first 
convicted  of  an  offense.  In  ordinary  cases,  this  conviction  must 
be  by  the  verdict  of  a  jury.  In  the  case  of  contempts,  it  may  be 
by  the  judgment  of  the  court.  Still,  in  either  case,  the  record 
must  show  a  conviction.  Now,  it  will  be  seen  from  this  return 
that  there  is  no  judgment  of  imprisonment  for  a  contempt  gen- 
erally, or  for  a  contempt  in  refusing  to  answer  questions. 
There  is  not  any  conviction  or  adjudication  by  the  court  that 
Mr.  Adams  had  been  guilty  of  a  contempt.  Without  such  judg- 
ment the  court  had  no  right  to  commit  him  to  prison,  nor  the 
sheriff  to  detain  him.  It  is  true,  and  was  admitted  on  the  argu- 
ment, that  Mr.  Adams  did  refuse  to  answer  questions  asked  by 
the  grand  jury,  and  it  may  be  true  that  the  court  considered 
that  a  contempt  for  which  he  deserved  imprisonment,  but  no 
such  judgment  has  been  rendered  in  the  case,  and  however 
many  contempts  the  prisoner  may  have  committed,  it  is  not 
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lawful  to  imprison  him  until  convicted  thereof  by  the  judgment 
of  the  court,  which  judgment  and  conviction  must  appear  by 
the  record.  For  this  reason,  I  direct  that  he  be  discharged  from 
custody. 

COUBTS  HAVE    IXHBRKNT  POWBR  TO    PUNISH  FOR  CONTBMPTS,   indepo&d- 

ent  of  any  statute:  Brown  ▼.  Brovm,  58  Am.  Dea  641,  and  note.  The  prin- 
cipal case  is  cited  to  the  point  that  the  authority  to  punish  for  contempt  is 
a  necessary  incident,  inherent  in  the  very  organization  of  all  legislative 
bodies,  and  of  all  courts  of  law  or  equity,  independent  of  statutory  pro- 
visions, in  StcUe  v,  MaUhewa,  37  N.  H.  453;  Watatm  v.  WiOiaamM,  36  Miss. 
345;  El  parte  Slickney,  40  Ala.  161. 

JcDOMKNT  OF  SUPERIOR  CJouRT  IS  Never  Void,  but  Only  voidable  by  plea 
in  error:  Borden  v.  Statej  54  Id.  217,  and  note;  Ponder  v.  MoaeUy,  48  Id.  IWj 
Ihuglaxs  ▼.  Massie,  47  Id.  375,  and  note. 

Habeas  Corpus  Questions  Decided  is  Pkinctpal  Case  are  Dis- 
cussed at  length  in  the  notes  to  Commonwealth  v.  Lecky,  26  Am.  Dec.  37f 
and  PtojjU  y,  McLeod,  37  Id.  328.  See  also  Hurd  on  Habeas  Corpus,  406, 
409,  where  the  principal  case  is  citeil,  together  with  many  others  holding  % 
similar  cloctrine.  In  Church  on  Habeas  Corpus,  894,  412,  419,  436,  th« 
anthor  cites  the  principal  case  with  approval. 


Perkins  v.  Hackleman. 

[36  MiiSlMiPPi,  41.] 

Pabtt  Ihtkkdino  to  Commit  Trespass  on  Public  Lands,  and  by  mistaka 

committing  trespass  upon  lands  of  private  individual,  is  liable  for  such 

trespass  in  penal  damages. 
Fastt  Supposiho  Himself  to  be  Cutting  Timber  on  his  Own  Land, 

but  by  mistake  cutting  on  another's  land,  is  liable  for  the  actual  damage 

done. 

Trespass.  Appeal  from  the  circuit  court  of  Octibbeba  county. 
Elizabeth  Hackleman  ei  ah,,  plaintiffs;  John  W.  Perkins,  de« 
fendant.  Plaintiffs  obtained  judgment  in  the  lower  court,  and 
defendant  appealed,  assigning  error  in  the  court  refusing  to  give 
the  following  charge:  *'  That  under  the  statute  upon  which  this 
action  is  brought  the  defendant  Perkins  would  not  be  liable 
for  the  acts  of  his  agents  unless  acting  within  the  scope  of  their 
authority." 

James  T.  Harriaon,  for  the  plaintiffs  and  appellees. 

Crusoe,  for  the  defendant  and  appellant. 

By  Courty  Yeboeb,  J.  This  is  an  action  of  debt  brought 
under  the  provisions  of  the  statute  for  cutting  down  timber- 
trees  on  the  land  of  the  defendants  in  error:  Hutch.  Code,  280. 
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The  facta  proved  made  out  a  case  falling  clearly  within  the  pro* 
visions  of  the  statute.  The  timber  was  cut  down  during  a  series 
•f  years  for  the  purpose  of  stripping  the  bark  off,  to  be  used  in 
tanning.  The  proof  shows  that  it  was  cut  on  the  land  of  the 
defendants  in  error  by  direction  of  the  plaintiff  in  error,  and 
the  pretense  that  he  supposed  the  land  belonged  to  the  govern- 
ment, and  not  to  defendants  in  error,  will  not  avail  him.  In 
the  first  place,  it  is  not  true  in  point  of  fact,  because  it  is  in 
proof  that  in  1846  the  defendant  was  shown  the  Hues  of  this 
tract  of  land,  told  that  it  belonged  to  defendants  in  error,  and 
that  his  hands  were  cutting  timber  on  it;  yet  he  continued  cut- 
ting for  several  years  afterwards.  But  to  give  defendant  the 
full  benefit  of  the  defense  attempted  by  him,  it  is  clear  that  he 
is  liable  to  the  penalty  of  the  statute.  We  think  the  rule  laid 
down  in  Alabama  under  a  similar  statute  correct.  If  a  party 
intending  to  commit  a  trespass  on  public  lands  through  mis- 
take cut  down  trees  on  the  land  of  another  person,  he  is  liable 
to  the  penalty:  Oivens  v.  Kendricky  15  Ala.  648. 

The  case  would  be  different,  if,  intending  to  cut  upon  his  own 
lands,  by  mistake  he  should  go  beyond  his  own  boundary  and 
cut  timber  on  the  land  of  another,  supposing  he  was  cutting  on 
his  own.  In  such  a  case,  we  would  incline  to  think  he  would 
not  be  liable  to  the  penalty,  but  only  for  the  actual  damage 
done.  Although  the  verdict  and  judgment  are  not  strictly 
technical  and  formal,  yet  as  no  injury  can  result  therefrom  to 
the  plaintiff  in  error  we  will  not  disturb  them. 

Let  the  judgment  be  affirmed. 


Tkespass  db  Bonis  Aspobtatis  may  be  maintained  by  the  owner  of  land 
for  removal  of  wood  cnt  and  severed  from  the  freehold,  althongh  snch  owner 
was  not  in  actual  possession:  McCkiin  v.  Todd's  Heirs,  22  Am.  Dec  37. 
Party  cutting  trees  on  public  lands  stands  in  the  same  position  with  trespass* 
ers  on  private  property:  Turley  v.  Tucker,  35  Id.  449,  and  note  citing  other 


Thb  fbincipal  casb  was  ottbd  argukndo  in  Mhocn  v.  iShna^M,  59 
Miss.  434,  and  relied  on  as  authority  and  followed  in  McClsarg  v.  Anikofny^ 
64  Id.  713,  a  oase  which  closely  resembled  the  principal  case. 


Whitfield  v.  Rogebs. 

[36  MflMimppi,  84.] 

brJinranoN  will  kot  Lib  fob  Eyebt  Common  Trbhpa«s  wfasre  it  ii 
only  contingent  and  temporary;  but  if  it  continue  so  long  m  to 
a  nuisance,  an  injunction  will  then  be  grantedt 
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Pbitate  individual  mat  Obtain  Injunction  to  Pbsvxnt  Public  Mis' 
cnuur  by  which  he  is  affected  in  common  with  othen. 

isjuHcnoK.  Appeal  from  the  northern  district  ohanoeiy  coarl 
at  Fulton.  William  P.  Bogera,  plaintiff;  Hatch  Whitfield,  de- 
fendant.    The  facts  are  stated  in  the  opinion. 

Lindsey  and  Ccpp,  for  the  plaintiff  and  appellee. 

Ooodwin  and  Sale,  and  0,  H.  Whitfield,  for  the  defendant  and 
appellant. 

By  Court,  Hakdt,  J.  This  was  a  bill  filed  in  the  district 
chancery  court  at  Fulton,  by  the  appellee,  against  the  appellant, 
to  enjoin  him  from  the  erection  of  a  mill-dam.  The  bill  alleges, 
in  substance,  that  the  complainant's  lands,  which  lay  in  the 
vicinity  of  the  mill-dam  about  to  be  made,  would  be  inundated 
by  the  construction  of  it,  so  that  their  value  would  be  greatly 
lessened  and  much  of  the  timber  killed  by  the  damming  up  of  the 
water;  and  that  the  health  of  the  neighborhood  would  be  greatly 
injured  by  the  stagnation  of  the  water  produced  by  the  dam. 
The  answer  denies  the  material  allegations  of  the  bill,  and  much 
testimony  was  taken  on  both  sides.  The  vice-chancellor  directed 
the  following  issues  to  be  tried  in  the  circuit  court  of  Monroe 
county,  where  the  matter  complained  of  was  located :  1.  Whether 
the  mill-dam  would  operate  a  private  nuisance  to  the  complain- 
ant; 2.  Whether  or  not  it  would  operate  a  public  nuisance  to 
the  neighborhood  in  which  it  was  to  be  erected.  And  on  the 
tiial  in  the  circuit  court,  the  jury  found  a  verdict  that  it  would 
operate  as  a  public  nuisance;  upon  the  return  of  which  verdict 
to  the  vice-chanceiy  court,  a  perpetual  injunction  was  decreed; 
and  hence  the  case  is  brought  to  this  court. 

1.  It  is  insisted,  in  the  first  place,  on  the  part  of  the  appel- 
lant, that  the  complainant  was  not  entitled  to  relief  in  equity  on 
the  ground  of  the  private  nuisance,  because  relief  in  equity 
will  only  be  granted  in  such  cases  where  the  mischief  is  irrepa- 
rable and  can  not  be  compensated  in  damages.  Authorities  are 
to  be  found  holding  this  doctrine;  but  the  modem  and  more 
approved  cases  extend  the  relief  in  equity  much  further,  upon 
the  just  principle  of  interposing  to  prevent  the  evil  rather  than 
to  compensate  for  it  after  it  has  been  committed.  Thus  it  is 
held  to  apply  to  cases  of  diversion  of  watercourses  or  pulling 
down  banks  and  exposing  the  complainant  to  inundation: 
Eden  on  Inj.  269;  Robinson  v.  Byron,  1  Bro.  C.  C.  588; 
Lane  v.  Newdigate,  10  Yes.  194.  In  Coulson  v.  White,  3  Atk.  21, 
Lord  Hardwicke  said:  "Every  common  trespass  is  not  a  foun- 
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dation  for  an  injunction,  where  it  is  only  contingent  and  tem- 
porary; but  if  it  continue  so  long  as  to  become  a  nuisance,  the 
court  interferes,  and  will  grant  an  injunction."  Judge  Stoiy 
lays  down  the  rule  thus:  In  order  to  give  the  jurisdiction,  he 
says  ''  there  must  be  such  an  injury  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  by  damages  at 
law,  or  such  as,  from  its  continuance  or  permanent  mischief, 
must  occasion  a  constantly  recurring  grievance,  which  can  not 
be  otherwise  prevented  but  by  an  injunction:"  2  Story's  Eq. 
Jur.,  sec.  925. 

These  principles  fully  justify  the  relief  sought  in  this  case. 
The  inundations  occasioned  by  the  erection  of  the  dam,  the  in- 
juries thereby  caused  to  the  complainant's  lands,  and  the 
periodical  destruction  of  his  timber  did  not  constitute  a  single 
trespass,  but  from  their  nature  must  have  been  "constantly 
recurring  grievances."  It  would  have  been  unreasonable  and 
oppressive  to  force  the  complainant  into  a  court  of  law  to  re- 
dress each  repetition  of  the  injury  as  it  might  recur  from  time 
to  time;  and  therefore,  on  the  veiy  principle  of  "  suppressing 
interminable  litigation,"  and  of  ''preventing  multiplicity  of 
suits,"  courts  of  equity  alone  can  give  just  and  adequate  relief 
in  such  cases. 

2.  The  appellant  urges  that  the  complainant  was  not  entitled 
to  an  injunction  on  the  ground  of  a  public  nuisance,  because  a 
private  individual  can  not  come  into  a  court  of  equity  for  relief 
from  a  public  nuisance  unless  he  avers  and  proves  some  special 
injuiy;  and  that  there  is  no  such  averment  in  this  case.  He 
contends  that  the  proper  mode  of  proceeding  is  by  indictment 
at  law,  or  by  information  in  equity,  at  the  suit  of  the  attorney 
general  or  the  state.  We  do  not  think  these  positions  well 
founded. 

An  indictment  could  only  result  in  an  abatement  of  the  nui- 
sance after  it  had  been  committed.  It  could  not  prevent  the 
mischief  arising  from  it  before  the  indictment  could  be  tried 
and  the  judgment  carried  into  execution.  That  remedy  would 
therefore  be  inadequate. 

As  to  the  right  of  the  complainant  to  seek  the  relief,  the  bill 
states  that  the  health  of  the  neighborhood  would  be  greatly  in- 
jured by  the  stagnation  of  water  produced  by  the  dam,  and  it 
shows  that  the  complainant's  lands  lay  within  a  short  distance 
of  it,  and  would  be  affected  by  it.  His  property,  therefore,  as 
a  place  of  residence,  or  as  a  plantation  and  abode  of  slaves, 
must  necessarily  have  been  injured;  and  this  must  strike  the 
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mind  almost  as  forcibly  as  if  it  had  been  distinctly  alleged  in 
the  bill  that  this  cause  of  disease  would  extend  to  him  or  hia 
&milj  or  slaves,  or  would  duninish  the  market  value  of  his 
lands.  But  it  appears  by  the  proof  that  he  resides  upon  the 
lands;  so  that  it  sufficiently  appears^  he  was  subject  to  the  evil 
complained  of.  It  is  well  settled  that  a  private  individual  may 
obtain  an  injunction  to  prevent  a  public  mischief  by  which  he  is 
affected  in  common  with  others:  Eden  on  Inj.  267.  Judge  Stoiy 
says  a  court  of  equity  will  interfere  in  such  cases,  "  upon  the 
application  of  private  parties  directly  affected  by  the  nuisance:" 
2  Story's  Eq.  Jnr.,  sec.  924;  CUy  of  Georgetown  v.  Alexandria 
Can.  Co.,  12  Pet.  98. 

But  here  the  matter  is  not  only  presented  as  a  public  nui* 
sance,  but  it  is  also  alleged  that  a  special  injury,  apart  from  the 
mischief  to  the  public  health,  would  be  sustained  by  the  com* 
plainant  in  the  damage  to  his  lands  and  timber.  This  will 
justify  a  private  individual  in  seeking  relief  for  a  public  nui- 
sance producing  special  injury  te  himself:  Crowder  v.  Ixnlder,  19 
Ves.  622;  City  of  Oeorgetoum  v.  Alexandria  Can.  Co.,  supra. 

No  objection  is  made  to  the  sufficiency  of  the  evidence  to 
sustain  Uie  verdict,  and  it  must  be  taken  as  correct,  and  to 
support  the  allegations  of  the  bill. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  de- 
cree, and  it  must  be  affirmed. 


Injunction  does  not  Lie  to  Prevent  Mere  Ordinaat  Trespasss 
SmUh  ▼.  PettingiU,  40  Am.  Dec.  667|  and  note  citing  prior  cases  in  this  series. 

Bill  to  Enjoin  Pubuo  Nuisance  lies  at  the  instance  of  a  private  indi« 
vidual  who  is  injuriously  affected  thereby:  Rosser  v.  Randolph^  31  Am.  Dea 
712;  Bigelaw  t.  Hartford  Bridge  Co.,  36  Id.  502;  White  v.  Flamnigain,  54  Id. 
668,  and  notes. 


Stbingfellow  v.  State. 

l26  MiSSZMIPn,  167.] 

Lbabiko  QusanoN  is  One  Which  Dirbctlt  Suoobsts  Answer  required- 

or  which  embodies  a  material  fact,  and  admits  of  a  simple  negative  or 

affirmative. 
Where  Question  Leading  in  Form  is  Asked  which  merely  relates  to  th4 

subject-matter,  it  should  be  allowed. 
RxTRA JUDICIAL  CONFESSIONS  OF  PRISONER,  where  the  corpua  delicti  is  no# 

proved  by  independent  testimony,  are  insufficient  to  warrant  a  conviction 

of  the  accused  in  capital  cases. 

HoiodDE.     Appeal  from  the  circuit  court  of  Issaquena  county. 
Richard  Stringfellow  was  indicted  for  the  murder  of  Decatur 
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Whitley,  and  at  the  last  November  term  of  said  court  was  con- 
victed and  sentenced  to  be  hanged.  He  moved  for  a  new  trial, 
assigning  error  in  the  court  admitting  illegal  testimony  on  the 
part  of  the  state,  and  the  refusal  to  grant  certain  instructions 
prayed  for  by  the  accused,  all  of  which  are  fully  set  out  in  the 
opinion. 

Olenn,  atlomey  general,  for  the  state. 

F.  Anderson  and  G.  L,  Buck,  for  the  appellant. 

By  Court,  Smtth,  0.  J.  The  plaintiff  in  error  was  indicted  and 
tried  in  the  circuit  court  of  Issaquena,  and  convicted  of  the 
murder  of  Decatur  Whitley.  The  bill  of  exceptions  filed  to 
the  decision  of  the  court  overruling  the  motion  for  a  new  trial  ^ 

embodies  the  whole  of  the  evidence  submitted  to  the  juiy.  Sev- 
eral exceptions  were  taken  to  the  ruling  of  the  court  in  reference 
to  the  admission  of  evidence  on  the  trial.  The  charges  of  the 
court  and  its  refusal  to  instruct  the  juiy  as  requested  by  the 
counsel  for  the  plaintiff  in  error  are  made  the  grounds  of  ex- 
ception. The  bills  of  exception  filed  to  these  various  acts  of 
the  court  present  the  questions  which  it  becomes  our  duty  to 
examine  and  decide.  The  questions  arising  upon  the  introduc- 
tion of  evidence  naturally  present  themselves  first  for  our  con- 
sideration. 

During  the  examination  in  chief  of  a  witness  called  on  the 
part  of  the  prosecution,  the  following  question  was  propounded 
by  the  prosecuting  attorney:  "  Did  you  ever  receive  a  letter  pur- 
porting to  be  from  Decatur  Whitley  ?  and  if  so,  at  what  place 
was  it  written  and  dated,  where  postmarked,  and  when  did  you 
receive  it?"  To  which  the  prisoner's  counsel  objected,  without 
stating  the  ground  of  objection.  The  court  disallowed  the  ex- 
ception, and  permitted  the  witness  to  answer.  The  witness  an- 
swered as  follows,  to  wit:  that  he  had  received  a  letter  purport- 
ing to  have  been  written  by  Whitiey.  It  was  postmarked  at 
Ashton,  and  was  dated  on  the  inside  from  the  island  of  Bunch's 
Bend  Cut-off;  that  he  did  not  remember  the  date  of  the  letter. 
It  was  received  by  him  about  three  weeks  before  he  came  to 
Mississippi,  in  the  latter  part  of  October  or  the  first  of  Novem- 
ber. The  answer  was  excepted  to,  but  the  objection  was  over- 
ruled, and  it  was  permitted  to  go  to  the  jury. 

It  is  now  insisted  that  the  question  was  a  leading  one,  and 
the  answer  thereto  illegal  and  incompetent  evidence. 

A  leading  question  has  been  defined  to  be  one  which  directly 
suggests  the  answer  which  is  desired,  or  which  embodies  a 
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material  fact  and  admits  of  an  answer  by  a  simple  negatiye  or 
afBrmatiye,  though  neither  the  one  nor  the  other  be  directly 
suggested :  2  Phill.  Ev.  401 ;  1  Greenl.  663.  But  in  the  examina- 
tion of  a  witness,  if  the  object  be  to  direct  his  mind  with  the 
more  expedition  to  what  is  material,  and  if  the  question  pro- 
pounded relate  merely  to  introductory  matter,  it  should  not  be 
objected  to,  although  in  form  it  be  leading.  Hence  it  is  not 
unfrequently  a  matter  of  great  difficulty  to  distinguish  between 
those  questions  which  are  not  to  be  tolerated  because  they  are 
leading  and  those  which  are  such  in  form  but  in  effect  are  only 
calculated  to  lead  the  mind  of  the  witness  to  the  subject  of  in- 
quiry. So  in  the  case  under  consideration,  if  the  question  be  de- 
termined by  the  test  above  laid  down,  it  is  at  least  very  doubtful 
whether  it  should  be  held  objectionable  on  the  ground  that  it  is 
leading;  but  if  tried  by  the  principle  recognized  in  Tumey  v. 
Stale,  8  Smed.  &  M.  104  [47  Am.  Dec.  74] ,  it  would  seem  clearly  to 
be  exceptionable  on  that  account.  In  that  case,  after  a  witness, 
who  had  previously  testified  that  about  the  first  of  December, 
1844,  the  defendant  had  committed  a  rape  upon  her,  was  asked, 
on  her  examination  in  chief,  by  the  district  attorney:  "If  de- 
fendant then,  or  at  any  subsequent  time,  said  anything  to  you 
in  relation  to  this  matter  to  dissuade  you  from  disclosing  it  ? 
State  when,  and  where,  and  what  he  said."  Again:  "  If  defend- 
ant, in  any  of  his  antecedent  conversations,  offered  property  or 
any  other  advancement  to  you,  in  order  to  attach  you  to  him, 
say  BO."  And  again  the  witness  was  asked:  "  If  any  time  sub- 
sequent to  this  transaction  defendant  said  anything  about  what 
punishment  the  laws  of  Mississippi  would  inflict  on  him  or  you 
or  both,  state  all."  These  question  were,  after  mature  delibera- 
tion, held  by  a  majority  of  this  court  to  be  leading;  and  because 
they  were  permitted  to  be  propounded  to  the  witness,  the  judg- 
ment of  the  circuit  court  was  reversed.  It  is  obvious  that  if 
these  were  leading  questions,  the  one  under  consideration  was 
improper. 

The  following  questions,  set  out  in  the  second  and  fourth 
bills  of  exceptions,  are  objected  to  on  the  same  ground,  to  wit: 
1.  "If  he  (witness)  was  induced  to  leave  Alabama  and  go  to 
Mississippi  by  reason  of  a  letter  received  from  Decatur  Whifr 
ley;"  2.  *•  Did  you  carry  property  from  Bunch's  Bend  in  Issa- 
quena county,  as  the  property  of  Decatur  Whitley,  deceased?" 
The  answers  to  these  questions  are  set  out  in  the  bills  of  excep- 
tion, and  were  objected  to  as  illegal  and  incompetent  testi- 
inony. 
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It  is  obvious  that  the  latter  question  was  illegal.  No  direct 
evidence  had  been  adduced  to  prove  that  a  homicide  had  been 
committed  upon  the  person  of  Decatur  Whitley,  or  that  the 
killing  occurred  within  the  county  of  Issaquena.  If  the  prose- 
cution failed  to  establish  either  of  these  facts,  the  acquittal  of 
the  prisoner  would  necessarily  ensue.  It  was  therefore  indis- 
pensable to  prove,  not  only  that  Whitley  was  dead,  but  that  he 
had  been  killed  in  the  county  of  Issaquena.  If  it  could  be 
proved  that  Whitley  had  been  murdered,  and  that  about  the 
alleged  time  of  the  miurder  he  was  in  the  county  of  Issaquena, 
the  jury  might  infer  that  the  deed  was  there  perpetrated.  If 
^be  fact  that  the  witness  had  carried  property,  as  the  property  of 
the  deceased,  from  that  place  to  Alabama,  conduced  to  prove 
that  he  was  at  the  time  alleged  in  that  county,  the  question  was 
clearly  leading;  and  it  was  particularly  objectionable  because  it 
assumed  a  fact  not  proved,  that  is,  the  death  of  Whitley. 

Another  and  a  more  serious  objection  to  the  first  and  last 
questions  which  we  have  been  considering  arises  when  they  are 
looked  at  in  a  different  point  of  view.  The  matter  intended  to 
be  extracted  by  these  questions  was  irrelevant,  and  therefore  in- 
competent evidence  in  the  cause.  By  the  first  question  the 
witness  is  asked  if  he  had  ever  received  a  letter  purporting  to  be 
from  Decatur  Whitley;  if  so,  at  what  place  was  it  dated,  and 
where  postmarked?  Supposing  the  witness  to  state,  as  in  fact 
he  did,  that  he  had  received  a  letter  purporting  to  be  from 
Whitley,  and  that  it  was  dated  at  the  place  and  near  the  time 
when  the  alleged  homicide  occurred,  it  will  certainly  not  be 
contended  that  such  an  answer  was  competent  evidence.  If  it 
were  admitted  to  have  been  competent  to  give  parol  evidence  of 
the  contents  of  the  letter  without  first  proving  that  it  was  in  the 
handwriting  of  Whitley,  or  accounting  for  its  non-production, 
the  answer  of  the  witness  would  not  ascend  upon  the  roll  of  tes- 
timony even  to  the  dignity  of  hearsay  evidence.  But  let  it  be 
assumed  that  the  letter  was  proved  to  be  in  the  handwriting  of 
Whitley,  and  that  it  was  dated  from  the  island  of  Bunch's  Bend 
Cut-off.  Upon  such  admission  a  fact  would  be  established 
from  which  the  jury  might  legitimately  have  drawn  the  conclu- 
sion that  the  letter  was  in  point  of  fact  written  by  Whitley 
whilst  upon  the  island;  but  it  could  certainly  not  warrant  the 
presumption  that  he  was  there  at  any  other  point  of  time,  and 
more  especially  at  the  date  of  the  alleged  murder.  If  the  fact 
bad  been  conclusively  proved  by  direct  evidence  that  WhiUey 
was  within  some  short  time  before  the  alleged  homicide  upon 


Dec  1853.]  Stringfellow  v.  State.  251 

the  island,  the  presumption  might  have  been  feebly  indulged 
that  he  remained  there  until  its  occurrence.  -  But  to  make  the 
answer  of  the  witness,  assuming  that  the  letter  was  in  the  hand- 
writing of  Whitley,  conduce  to  prove  the  question  at  issue,  it 
would  be  essential  to  base  the  latter  presumption,  that  is,  that 
Whitley  was  in  fact  upon  the  island  at  the  time  when  the  al- 
leged homicide  was  committed,  upon  the  presumption  that  he 
was  upon  the  island  at  the  date  of  the  letter,  inferred  from  the 
fact  that  the  witness  had  receiyed  a  letter  in  the  handwriting  of 
Whitley  bearing  date  at  the  island.  This  would  certainly  be 
extending  the  doctrine  of  presumptions  beyond  the  limits  recog- 
uized  by  either  reason  or  authority. 

The  same  observations  are  applicable  to  some  extent  to  the 
last  question  and  answer.  The  fact  that  the  witness  had  car- 
ried property  from  Bunch's  Bend,  in  Issaquena  county,  to 
Alabama,  as  the  property  of  Decatur  Whitley,  deceased,  might 
constitute  the  basis  of  a  presumption  that  the  property  so  trans- 
ported was  in  truth  the  property  of  the  deceased,  but  it  could 
not  warrant  the  inference  that  Whitley  ever  was  in  that  county, 
not  having  been  otherwise  proved  to  have  been  there,  much  less 
could  it  upon  any  principle  of  law  or  logic  sustain  the  conclu- 
sion that  he  was  there  at  the  date  of  the  alleged  murder. 

The  questions  which  come  next  in  order  arise  upon  the  ex- 
oeptions  taken  to  the  charges  of  the  court. 

On  the  part  of  the  defense,  the  court  was  requested  to  instruct 
the  jury  as  follows,  to  wit:  1.  ''Although  the  jury  may  believe 
from  the  evidence  in  the  cause  that  the  prisoner  confessed  to 
the  negro  King  that  he  had  killed  Decatur  Whitley,  yet  if  that 
confession  is  unsupported  by  other  proof  that  said  Whitley  was 
killed,  they  must  find  the  prisoner  not  guilty."  2.  "  That  the 
best  evidence  that  Decatur  Whitley  was  killed  is  the  testimony 
of  some  one  who  saw  him  when  killed,  or  who  has  seen  his 
dead  body;  and  unless  the  jury  believe  from  the  testimony  in 
the  case  that  some  one  who  has  testified  before  them  saw  Whit- 
ley killed,  or  his  dead  body,  they  will  find  the  defendant  not 
guilty."    These  instructions  were  disallowed  by  the  court. 

The  court  was  further  requested  to  instruct  the  jury:  1. 
''  That  if  they  believe  from  the  evidence  that  the  prisoner  made 
any  confessions  or  admissions  of  guilt,  such  confessions  or  ad- 
missions are  to  be  received  by  them  with  great  caution,  and 
unless  supported  by  other  proof  in  the  cause  are  not  sufficient 
to  convict."  This  charge  the  court  refused  to  give,  but  gave 
the  following  as  a  modification  of  it,  to  wit:  "  That  if  the  jury 
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believe  from  the  evidence  that  the  prisoner  made  any  confes- 
sions or  admissions  of  guilt,  such  confessions  or  admissions  are 
to  be  received  by  them  with  great  caution,  and  unless  fully 
believed  by  the  jury  are  not  sufficient  to  convict."  2.  **  That 
before  the  jury  can  convicji  the  defendant  it  must  be  proved  con- 
clusively that  Decatur  Whitley  was  killed,  and  that  the  extra- 
judicial confessions  or  admissions  of  defendant  that  he  killed 
him,  unless  supported  by  other  proofs  in  the  cause,  are  not 
sufficient  to  convict."  This  instruction  the  cotirt  also  refused 
to  give,  but  gave  the  following  as  a  modification  thereof,  to  wit: 
"That  before  the  jury  can  convict,  it  must  be  proved  con- 
clusively that  Decatur  Whitley  was  killed,  and  that  the  extra- 
judicial confessions  or  admissions  of  defendant  that  he  killed 
him  ought  to  be  weighed  by  the  jury  with  great  caution,  and 
unless  sufficient  to  satisfy  tiiem  that  Whitley  was  killed,  and 
by  defendant,  they  ought  to  acquit." 

Without  pausing  to  consider  the  minor  objections  which  were 
urged  against  these  instructions,  we  will  at  once  proceed  to  the 
examination  of  the  main  question  which  they  present;  that  is, 
whether  the  extrajudicial  confessions  of  a  prisoner  charged  with 
a  capital  felony  is  sufficient,  without  any  proof  whatever,  inde- 
pendent of  the  confession  of  the  corpus  delicti,  to  authorize  a 
verdict  of  guilty. 

It  is  well  settled  by  the  law  of  England  that  a  voluntary  and 
unsuspected  confession  of  guilt,  whether  made  in  the  course  of 
conversation  with  private  individuals  or  under  examination 
before  a  magistrate,  is  clearly  sufficient  to  warrant  a  conviction 
wherever  there  is  independent  proof  of  the  corpus  delicti:  Wills 
on  Circum.  Ev.  61.  According  to  some  elementary  writers, 
confession  alone  is  sufficient  to  warrant  conviction  without  any 
such  evidence.  By  Eussell,  in  his  treatise  on  crimes,  it  is  said 
that  such  confessions  are  admissible  in  evidence  as  the  highest 
and  most  satisfactory  proof,  because  it  is  fairly  to  be  presumed 
that  no  man  would  make  such  a  confession  against  himself  if 
the  facts  confessed  are  not  true.  And  that  the  first  authorities 
have  now  established  that  a  confession,  if  duly  made  and  saHs- 
factorily  proved,  is  sufficient  alone,  without  any  corroborating 
evidence  aliunde,  to  warrant  a  conviction :  2  Euss.  on  Cr.  824. 
The  text  in  Boscoe's  work  on  criminal  evidence  is  to  the  same 
effect :  Bosc.  Cr.  Ev.  28.  Foster  and  Blackstone  maintained  a  dif- 
ferent opinion ;  the  latter  holding  that  confessions,  even  in  cases  of 
felony  at  common  law,  were  the  weakest  and  most  suspicious  of 
all  testimony,  very  liable  to  be  obtained  by  artifice,  false  hopes. 
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promises  of  favor,  or  menaces,  seldom  remembered  accuratelj, 
or  reported  with  precision,  and  incapable,  in  their  nature,  of 
being  disproved  by  other  negative  testimony:  4  Bla.  Com.  857. 

The  cases  cited  in  support  of  the  text  in  Boscoe  and  Eussell 
are  Rex  v.  Wheeling,  1  Leach,  311;  Bex  v.  Eldridge,  Russ.  &  Ry. 
440;  Rex  v.  Falkner,  Id.  481;  Rexy.  While,  Id.  508;  and  the 
case  Rex  v.  Tippet,  Id.  509.  Upon  examination,  it  will  be  found 
that  in  each  of  these  cases,  with  the  exception  of  that  of  Wheel- 
ing, there  was,  independent  of  the  confession,  some  corroborating 
circouistance  which  tended  to  prove  the  commission  of  a  felony: 
Euss.  on  Cr.  834,  note  h;  1  Greenl.  Ev.  279,  note.  In  reference 
to  Rex  V.  Wheeling,  supra,  it  is  observed  in  Oreenleaf 's  Evi- 
dence that  "it  is  too  briefly  reported  to  be  relied  on."  The 
whole  statement  of  that  case  is  that  "  it  was  determined  that  a 
prisoner  may  be  convicted  on  his  own  confession,  when  proved 
by  legal  testimony,  although  it  is  totally  uncorroborated  by  any 
other  evidence."  It  is  manifest  that  this  statement  may  mean 
that  where  the  commission  of  a  felony  is  proved  by  evidence 
aliunde  a  prisoner  may  be  convicted  on  his  confession,  not- 
withstanding there  be  nothing  to  corroborate  lus  confession  as 
to  his  agency  in  the  commission  of  the  felony.  It  does  not 
therefore  appear  that  it  has  ever  been  expressly  decided  that 
the  naked  confession  of  a  prisoner  alone,  and  without  any  other 
evidence,  is  sufficient  to  authorize  a  juiy  to  convict. 

In  the  valuable  treatise  on  circumstantial  evidence,  the  author, 
commenting  on  this  subject,  and  referring  to  the  cases  cited  by 
Russell  and  Roscoe,  observes  that, ''  according  to  some  authori- 
ties, confession  alone  is  a  sufficient  groimd  for  conviction,  even 
in  the  absence  of  any  such  independent  evidence  (that  is,  evi- 
dence tending  to  establish  the  corpria  delicti);  but  the  contrary 
opinion  is  most  in  accordance  with  the  general  principles  of 
reason,  justice,  and  humanity,  the  opinion  of  the  best  writers 
on  criminal  jurisprudence,  and  the  practice  of  other  enlight- 
ened nations.  Nor  are  the  cases  adduced  in  support  of  the 
doctrine  in  question  very  decisive,  since  in  all  of  them  there 
appears  to  have  been  some  evidence,  though  slight,  of  confirma- 
toiy  circumstances  independently  of  the  confession." 

In  the  United  States  the  very  few  adjudicated  cases  on  the 
question  under  consideration  are  not  harmonious.  In  the 
state  of  North  Carolina,  Slate  v.  Cowan,  7  Ired.  L.  239,  it 
was  decided  that  a  prisoner  may  be  convicted  on  his  own  un- 
biased confession,  without  corroborative  evidence  establishing 
the  commission  of  a  felony.    The  supreme  court  of  the  state  of 
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New  Jersey  appears  to  have  adopted  the  contrary  docivine^ 
and  to  have  held  that  the  naked  confession  of  the  prisoner  was 
not  sufficient  to  justify  a  verdict  of  guilty:  Stale  v.  Aaron, 
1  South.  231  [7  Am.  Dec.  592];  Stale  v.  Guild,  6  Halst.  1G3  [18 
Am.  Dec.  404 J. 

This  question  is  one  of  first  impression  in  this  court,  and  its 
importance  has  induced  us  to  bestow  upon  it  the  greatest  delib- 
eration which  circumstances  would  permit.  We  believe  that  the 
doctrine  which  holds  that  in  capital  felonies  the  prisoner's  con- 
fession, when  the  corpus  delicti  is  not  proved  by  independent 
testimony,  is  insufficient  for  his  conviction,  best  accords  with 
the  solid  principles  of  reason  and  the  caution  which  should  be 
applied  in  the  admission  and  estimate  of  this  species  of  evi- 
dence. We  hold,  therefore,  that  the  court  erred  in  refusing  to 
instruct  the  jury  that  the  extrajudicial  confession  of  a  prisoner, 
without  proof  aliunde  of  the  commission  of  a  felony  and  of  the 
death  of  the  party,  was  insufficient  to  warrant  his  conviction. 

As  we  reverse  the  judgment  for  the  errors  already  noticed,  it 
will  be  unnecessary  to  examine  the  remaining  exceptions. 


Leadinq  Question  Defined  and  Discussed:  Seo  Turney  v.  StaU^  47  Anu 
Dec.  74,  and  note  82,  where  the  subject  is  treated  at  length. 

In  Homicide,  Corpus  Delicti  must  be  Proved  beyond  a  reasonable 
Cioyxhti  CommonvoeaUh  v.  Yorh^  43  Am.  Deo.  373. 

The  principal  case  was  followed  as  autuority  m  Pilts  v.  SiaU,  43 
Miss.  482,  to  the  point  that  extrajudicial  confessions,  uncorroborated  by 
other  proof  of  the  corpus  delicti,  are  of  themselves  insufficient  to  warrant  a 
conviction. 


Gelstrop  v.  Moorel 

[26  MIBBIMIPPX,  306.] 

Order  for  Sale  of  Real  Estate  by  Executor  is  Invaud  unless  the 

directions  of  the  statute  have  been  strictly  complied  with,  and  such 

compliance  must  be  shown  by  the  record. 
Sale  by  Executor  or  Administrator  must  be  Made  according  to  Law, 

when  made  in  pursuance  of  decedent*s  will. 
Statement  that  Executor's  Sale  was  Regularly  Made  will  not  be 

more  than  prima  facie  evidence  of  its  legality,  the  acts  of  the  execntor 

in  executing  an  order  of  sale  being  a  matter  in  pais. 
Balk  of  Personalty  by  Executor  will  not  be  invalid  if  the  order  of  oon« 

fimiation  should  not  show  that  the  requisite  notice  had  been  given,  or 

that  the  sale  was  ma^le  in  the  manner  prescribed  by  law. 
Whbrb  Record  is  Silent  as  to  Notice  or  Manner  of  Sale,  it  is  ooib» 

petent  to  introduce  parol  testimony  to  x^rove  the  manner  of  sale. 
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ApfeaIi  from  the  circuit  court  of  Itawamba  county.  Will- 
iam H.  Moore  ei  aZ.,  executors  of  John  Walker,  deceased, 
plaintiff;  James  C.  Gelstrop  and  Uriah  Nanny,  defendants. 
Action  to  recoTer  on  a  promissory  note  made  by  defendants. 
Plaintiffs  obtained  a  yerdict,  and  defendants  appealed,  assign- 
ing the  reasons  stated  in  the  opinion. 

Robins  and  Oioen,  for  the  plaintiffs  and  appellees. 

BuUard  and  Beene,  for  the  defendants  and  appellants. 

By  Court,  Sioth,  C.  J.  This  was  a  suit  brought  in  the  cir- 
cuit court  of  Itawamba  to  recoTor  the  contents  of  a  bill  single, 
made  to*secure  the  purchase  money  of  certain  slaves  sold  by  the 
defendants  in  error  in  their  character  of  executors.  A  verdict 
and  judgment  were  rendered  for  the  plaintiffs.  The  cause  hence 
comes  into  this  court. 

The  facts  of  the  case  are  contained  in  a  bill  of  exceptions, 
from  which  it  appears  that  the  testator  of  the  plaintiffs,  after 
making  by  his  will  specific  disposition  of  certain  portions  of 
his  estate,  directed  that  his  crop  of  cotton,  all  of  his  negroes 
not  previously  disposed  of,  together  with  the  residue  of  his  es- 
tate, should  be  sold  by  his  executors  at  public  auction  to  the 
highest  bidder.  Under  that  provision  of  the  will,  the  negroes, 
which  were  the  consideration  of  the  instrument  sued  on,  were 
sold  to  the  defendants.  An  account  of  the  sale  was  returned 
into  the  probate  court,  approved,  and  ordered  to  be  filed  and 
recorded.  The  order  of  the  probate  court  is  entered  in  the  fol- 
lowing words,  to  wit:  "  This  day  W.  H.  Moore,  one  of  the  ex- 
ecutors of  the  last  will  of  John  Walker,  deceased,  presented  in 
open  court  the  sale-bill,  which  is  examined,  allowed,  and  or- 
dered to  be  filed  and  recorded."  It  was  admitted  the  record  of 
the  court  of  probates  contains  no  evidence  that  notice  was  given 
according  to  law  of  the  time  and  place  of  sale.  It  was  further 
admitted  on  the  trial  that  due  proof  was  made  of  notice,  if  parol 
evidence  was  admissible  to  prove  it. 

As  the  entry  above  quoted  was  the  only  part  of  the  record 
in  regard  to  the  sale  offered  in  evidence,  no  question  can  be 
raised  as  to  the  fact  whether  an  order  for  the  sale  of  the  prop- 
erty had  been  made.  We  must  presume  that  the  proper  order 
was  made,  in  the  absence  of  evidence  to  the  contrary.  For  he 
who  attacks  the  title  of  his  adversary  on  the  ground  of  its 
illegality  must  show  wherein  the  illegality  consists.  The  ques- 
tions then  submitted  to  us  are,  whether  the  record  must  show 
afiSrmatively  that  notice  was  given  as  required  by  statute,  and 
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if  not,  whether  the  fact  of  legal  notice,  the  record  being  silent 
on  the  subject,  can  be  proved  by  parol  evidence.  For  if  it  is 
not  necessary  that  the  record  should  show  afi&rmatively  that  due 
notice  was  given,  and  that  the  notice  required  by  statute  could 
be  proved  by  the  introduction  of  parol  evidence  upon  the 
agreed  facts,  there  is  no  pretense  for  saying  that  the  considera- 
tion of  the  instrument  sued  on  had  failed. 

It  is  essential  to  the  validity  of  a  sale  of  either  real  or  per- 
sonal property,  by  an  executor  or  administrator,  that  it  should 
be  made  pursuant  to  a  valid  order  or  decree  of  the  court  of 
probates,  unless  where  by  statute  it  is  otherwise  provided  or 
directed  in  the  will  of  the  testator:  Hutch.  Oode,  659,  sec.  109. 
And  it  is  the  settled  doctrine  of  this  court  that  an  order  or  de- 
cree for  the  sale  of  real  estate  by  an  executor  or  administrator 
is  invalid  unless  the  directions  of  the  statute  have  been  strictly 
complied  with,  and  that  such  compliance  must  be  shown  affirm- 
atively by  the  record:  Gwin  v.  3IcCarroll,  1  Smed.  &  M.  351; 
Smith  V.  Denson,  2  Id.  326;  Worlen  v.  Howard,  Id.  527  [41  Am. 
Dec.  607];  Laughman  v.  TJwmpson,  6  Id.  259.  The  same  rule 
is  perhaps  not  generally  applicable  to  orders  for  the  sale  of  the 
personal  estate;  but  the  question  does  not  arise  in  the  case 
before  us,  as  it  is  presumed  there  was  an  order  for  the  sale  of 
the  personal  property  not  disposed  of  by  the  will,  regularly 
made.  The  sale  itself,  however,  must  be  made  according  to  the 
directions  of  the  law,  otherwise  it  will  be  invalid.  But  as  the 
acts  of  the  executor  or  administrator  in  the  execution  of  the 
order  of  sale  are  matters  in  pais,  it  would  seem  that  unless 
proof  of  the  fact  is  made  and  entered  of  record  a  statement 
that  the  sale  was  regularly  made  will  not  be  more  than  prima 
facie  evidence  of  its  legality.  On  the  other  hand,  it  is  settled 
that  a  sale  will  not  be  invalid  if  the  order  of  confirmation 
should  not  show  that  the  requisite  notice  had  been  given,  or 
that  the  sale  was  made  in  the  manner  prescribed  by  law:  Worten 
V.  Howard  and  Smith  v.  Denson,  supra. 

If,  where  the  record  is  silent  as  to  the  notice  or  manner  of  the 
sale,  it  is  competent  to  introduce  parol  evidence  to  prove  that 
the  sale  was  made  contrary  to  law,  it  would  follow,  necessarily, 
that  in  such  a  case  it  is  proper  to  allow  parol  evidence  to  be  in- 
troduced to  prove  its  regularity.  The  case  of  Worten  v.  Uoio- 
ard,  above  cited,  is  an  authority  on  this  point.  In  that  case, 
which  was  an  action  of  detinue  for  a  slave  by  a  party  claiming  as 
legatee  under  the  will,  the  defendant,  who  claimed  title  by  vir- 
tue of  a  sale  made  by  the  executor,  was  permitted  to  read  the 
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return  of  sales.  The  return  did  not  show  upon  its  face  that  the 
sale  was  made  according  to  the  statute.  The  plaintiff  then 
offered  parol  evidence  to  prove  that  the  sale  was  a  private  oue. 
That  evidence  was  rejected,  and  its  rejection  was  held  error  bj 
this  court. 

Hence,  in  this  case,  although  it  was  unnecessary  to  introduce 
parol  evidence  to  prove  that  due  notice  was  given  of  the  time 
and  place  of  sale,  its  introduction  was  not  an  error  of  which 
the  party  could  complain. 

But  there  is  an  error  for  which  the  judgment  must  be  re- 
versed, the  cause  remanded,  and  a  new  trial  awarded  in  the  cir- 
cuit court.  The  jury  erred  in  the  calculation  of  the  interest 
due  upon  the  bill  single.  They  have  allowed  interest  by  way  of 
damages  to  the  amount  of  one  hundred  and  forty-three  dollars 
and  sixiy-six  cents,  whereas  plaintiffs  were  entitled  to  but  sixty- 
five  dollars  and  thirty  cents,  as  it  is  shown  by  a  calculation 
made  under  a  rule  of  coiurt. 


Sale  bt  Exxcdtob  ob  Adionistbatob  must  be  made  in  oonformitj  with 
the  statate:  Bond  v.  Zeigkr,  44  Am.  Dec.  656;  Worten  v.  Howard,  41  Id.  607. 

Parol  Evidsncb  is  Admissible  to  Show  the  manDer  in  which  an  execu- 
tor's sale  was  conducted,  where  his  return  does  not  show  the  same:  Worten 
f .  Ilowardy  41  Am.  Dec  607. 

The  pbinoipal  case  was  followed  as  authobity  in  Mairtim  v.  WiUkunu^ 
42  Miss.  210. 


GxjBTis  V.  Blaib. 

[26  HiuissiPPi,  800.] 

Where  A.  Applied  to  B.,  Agent  of  C,  relative  to  the  purchase  of  certain 
land,  and  B.  wrote  to  A.,  informing  him  that  he  could  have  the  land  pro- 
vided he  closed  the  trade  within  two  weeks  of  the  date  of  writinf(,  set* 
ting  forth  at  the  time  the  terms  of  sale  and  a  description  of  the  property 
hdd,  that  the  moment  that  the  terms  were  accepted,  the  mutuality 
necessary  to  a  complete  contract  was  created. 

ilPP0U7TMEMT   OF   A0B5T  TO    MaKE    NoTE   OR    MeMOBANDUU    IX    WrITU^O 

need  not  be  in  writing.  It  is  sufficient  if  the  contract  be  in  writing  and 
the  agent  authorized  to  act  as  such. 

Where  Time  is  Essence  of  Contract,  and  one  of  the  parties  is  not  ready 
and  able  to  perform  his  part  of  the  agreement  on  the  day  fixed,  the  ad- 
verse party  may  elect  to  consider  it  at  an  end. 

Whkbe  (Contract  must  be  Performed  within  Specified  Time,  the  party 
bound  has  until  the  last  moment  of  the  last  day  to  discharge  himself,  but 
the  offer  to  perform  must  be  made  at  a  proper  place  and  within  a  reason- 
able time,  so  that  the  interests  of  the  adverse  party  may  not  be  affeotad 

injarionsly. 
▲m.  Daa  Toin  LIZ— 17 
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Appeal  from  the  northern  district  chancery  court  at  HoLly 
Springs.  A.  0.  Blair,  plaintiff;  Henry  T.  Curtis,  Q.  "W.  J.  Craw- 
ford, and AjTes,  defendants.     Action  brought  to  compel 

a  specific  performance  of  a  contract.  A  decree  was  made  in 
faTor  of  the  plaintiff,  and  defendants  appealed.  The  facts  are 
stated  in  the  opinion. 

Watson  and  Crafty  for  the  plaintiff  and  appellee. 

Word^  Dreeman,  Steams,  Harris,  and  Olenn,  for  the  defendants 
and  appellants. 

By  Court,  Handt,  J.  The  appellee  filed  this  bill  in  the  dis- 
trict chancery  court  at  Holly  Springs,  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  tract  of  land,  under  the  fol- 
lowing state  of  facts: 

On  the  twenty-second  of  August,  1850,  one  Pinson,  as  agent 
for  the  appellant  Curtis,  addressed  a  letter  to  Blair,  the  ap- 
pellee, stating  in  substance  that  their  friend  White  had  called 
upon  Pinson  to  purchase  a  tract  of  land  for  Blair,  which  Pinson 
understood  to  be  the  land  in  controversy  in  this  case,  though 
White  did  not  know  the  members  of  it;  that  he  could  not  make 
Ihe  sale  because  negotiations  were  then  in  progress  between  him 
and  one  Jones  and  Crawford  for  the  purchase  of  the  land,  but 
that  it  was  probable  they  would  not  be  able  to  comply  with  the 
terms,  and  that  Blair  might  still  be  able  to  secure  it,  and  to  do 
so  before  the  other  parties,  and  expressing  a  desire  that  Blair 
should  be  the  purchaser.  This  letter  stated  the  price  and  terjas 
at  which  the  land  was  offered  for  sale.  Shortly  after  this,  Pin- 
son addressed  Blair  the  following  letter: 

**  PoKTOTOo,  August  26, 1852. 
"A.  C.  Blaib,  esq. 

**  Sir:  Within  the  last  half  hour  I  have  sold  the  north  half  of 
section  24,  township  2,  range  1  east,  to  James  W.  Merritt.  Since 
then  I  have  received  yours  of  the  twenty-fourth,  and  hasten  to 
reply  that  the  south  half  can  be  had  for  nine  hundred  and  twenty 
dollars,  the  market  price,  one  fourth  cash,  balance  at  one,  two, 
and  three  years,  with  interest  from  date.  I  can't  divide  it; 
would  be  glad  to  sell  it  soon  to  you,  or  any  good  man. 

"Mr. White  did  succeed  in  getting  section  29,  township  2, 
range  1  east  [the  land  involved  in  this  suit],  provided  you  come 
to  close  the  kade  within  two  weeks  from  the  twenty-fourth,  on 
the  terms  mentioned  in  my  letter  by  Mr.  White.  The  land  is 
too  much  in  demand  to  wait  long  before  it  is  closed. 

**  Tours  truly,  Joel  PnraoH." 
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Pinson  was  acting  as  the  agent  for  Curtis,  the  owner  of  the 
land,  under  authority  derived  from  another  agent  of  Curtis,  and 
Curtis  sufficiently  admits  his  agency  in  his  answer  to  the  bill. 
Blair  resided  in  Tippah  county,  and  on  the  sixth  of  September, 
1850,  in  consequence  of  the  last  letter  of  Pinson,  he  employed 
one  Herring,  as  his  agent,  to  go  to  Pontotoc,  and  take  the  sum 
which  was  to  be  paid  in  cash  for  the  land  to  Pinson.  This  agent 
called  upon  Pinson  at  his  place  of  abode,  which  was  about  half 
a  mile  from  his  office,  his  known  place  of  business,  where  his 
books  and  papers  were  kept,  and  where  all  matters  connected 
with  his  land  agency  were  transacted.  It  was  then,  according 
to  Blair's  witness,  fifteen  or  twenty  minutes  after  eleyen  o'clock, 
and  according  to  another  witness  it  was  fifteen  or  twtoty 
minutes  before  twelve  o'clock,  and  Satui'day  night.  Pinson  had 
retired  to  bed  and  was  asleep.  Herring  aroused  the  family  and 
sent  information  to  Pinson  that  he  had  come  to  pay  the  money 
on  the  purchase  of  the  land  for  Blair;  but  Pinson  declined 
taking  any  further  step  in  the  business,  complaining  that  Blair 
had  not  come  sooner,  and  intimating  that  he  had  not  complied 
with  the  contract.  When  again  applied  to  by  Herring  on  the 
following  Monday,  he  declined  to  carry  out  the  contract.  Her* 
ring  did  not  bring  the  notes  for  the  credit  portion  of  the  pur* 
chase  money,  and  was  not  authorized  by  Blair  to  execute  them* 
The  land  was  afterwards  purchased  of  Pinson  by  the  appellants, 
Crawford  and  Ayres,  who  were  informed  by  Pinson  that  the 
contract  with  Blair  was  at  an  end,  and  who  thereupon  paid  part 
of  the  purchase  money  in  cash,  and  executed  their  notes  for  the 
residue,  taking  a  bond  for  title. 

The  vice-chancellor  decreed  that  the  sale  to  Crawford  and 
Ayres  be  canceled,  and  that  the  contract  of  sale  to  Blair  be 
specifically  executed. 

In  the  consideration  of  this  case,  several  points  of  an  inci- 
dental character  have  been  discussed,  which  we  deem  it  proper 
to  dispose  of  before  we  proceed  to  consider  the  main  questions 
upon  which  the  propriety  of  the  decree  below  depends. 

First,  it  is  contended,  in  behalf  of  the  appellants,  that  the  facta 
of  the  case  show  no  valid  contract;  that  the  agreement  was 
verbal,  and  not  binding  under  the  statute  of  frauds;  that  the 
letters  of  Pinson  do  not  satisfy  the  statute,  because  they  were 
mere  propositions  to  sell  the  land.  It  is  true  that  when  the 
letters  were  written  they  were  but  propositions  to  sell.  They 
contained,  however,  a  description  of  the  property  and  the  terms 
on  which  it  was  proposed  to  be  sold,  and  every  requisite  of  oer- 
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tainty  and  identity  without  resort  to  other  proof.  It  bound  the 
party  "to  be  charged  therewith,"  by  whom  or  in  whose  behalf 
it  was  made,  according  to  its  terms;  and  the  moment  it  was 
accepted  and  the  terms  complied  with  by  the  other  party,  if 
that  were  done,  the  transaction  became  mutual  as  to  all  rights 
and  liabilities  resulting  from  it.  The  acceptance,  if  duly  made, 
created  the  mutuality  necessaiy  to  a  complete  contract:  Adams 
V.  Lindsell,  1  Barn.  &  Aid.  681;  Carr  v.  Duval,  14  Pet.  77; 
Mactier  v.  FrUh,  6  Wend.  103  [21  Am.  Dec.  262]. 

Secondly,  it  is  said  that  the  letters  are  signed  by  Pinson  in 
his  own  right,  and  not  as  agent  for  Curtis,  and  that  it  is  incom- 
petent to  show  aliunde,  and  especially  by  parol  evidence,  that 
he  t7as  acting  as  agent.  The  statute  does  not  require  that  the 
appointment  of  the  agent  to  make  the  "  note  or  memorandum 
in  writing,"  should  be  in  writing,  npr  does  it  require  that  the 
signature  should  be  in  the  name  of  the  principal.  It  is  well 
settled  that  the  statute  is  satisfied  if  the  contracts  be  in  writing 
and  signed  by  the  agent  authorized  to  act  therein:  Yerby  y, 
Origsby,  9  Leigh,  387;  Jones  v.  lAUledale,  6  Ad.  &  El.  486;  S. 
C.,  33  Eng.  Com.  L.  265;  Story  on  Agency,  sec.  270. 

In  this  case,  though  the  strictly  formal  authority  of  Pinoon 
is  disproved  by  his  own  testimony,  yet  he  shows  that  he  was 
acting  as  agent  under  an  informal  authority,  and  the  answer  of 
Curtis  sufficientiy  admits  that  he  was  acting  as  his  agent. 

Again:  it  is  contended  that  the  contract  arising  from  the  let- 
ters was  without  consideration,  because  there  was  nothing 
obligatory  on  Blair  at  the  time  the  letters  were  written.  By  ref- 
erence to  the  last  letter,  it  will  be  seen  that  the  purchase  had 
already  been  made  by  White  for  Blair,  **  provided  he  should 
come  to  close  the  trade  within  two  weeks,"  on  the  terms  stated 
in  the  previous  letter.  The  consideration,  then,  moving  to  Cur- 
tis, was  the  benefit  to  be  derived  from  the  subsequent  comple- 
tion of  the  contract  on  the  part  of  Blair.  If  the  agreement  had 
not  been  complied  with  by  Blair,  the  matter  would  have  been  a 
simple  proposition  unaccepted.  But  the  benefit  in  contempla- 
tion to  Curtis  was  the  purchase  money  for  the  land,  and  in  con- 
bideration  that  Blair  would  pay  that,  or  agree  to  pay  it  within 
the  time  stipulated,  he  agreed  to  sell  the  land.  When  Blair 
accepted  the  terms,  and  complied  or  offered  to  comply  with 
them  according  to  the  stipulations,  the  anticipated  benefit  waa 
realized  to  Curtis,  and  the  contract  complete  on  both  sides. 

Considering  this,  then,  a  sufficient  agreement  to  charge  Curtifl 
cinder  the  statute  of  frauds,  let  us  inquire,  first,  whether  its 
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terms  were  sufficientlj  complied  witli  on  the  part  of  Blair  to  en- 
title him  to  the  benefit  of  it  against  Curtis;  and  second,  whether 
under  the  circumstances  he  should  have  a  specific  enforcement 
of  it  against  the  rights  of  Crawford  and  Ayres. 

1.  First,  did  Blair  sufliciently  comply  with  the  agreement  in 
point  of  time  ?  By  its  terms  he  was  entitled  to  the  benefit  of  it 
**  provided  he  came  to  close  the  trade  within  two  weeks  from  the 
twenty-fourth "  of  August,  on  the  terms  previously  mentioned. 
The  computation  of  the  time,  under  this  phraseology,  must 
commence  on  the  twenty-fifth  of  August,  excluding  the  twenty- 
fourth:  Pugh  V.  LeedSf  2  Cowp.  714;  Bigelow  v.  Willson,  1  Pick. 
485;  Homan  v.  lAswelly  6  Cow.  659;  Ch.  Bills,  404.  So  that 
the  two  weeks  would  transpire  with  the  seventh  of  September. 
It  appears  that  Blair's  agent  called  on  Pinson  between  the 
hours  of  eleven  and  twelve  o'clock  at  night  on  that  day,  at  his 
residence  half  a  mile  from  his  known  place  of  business  where 
Ills  books  and  papers  pertaining  to  land  matters  were,  and  where 
he  would  have  had  to  go  to  transact  this  business  properly.  He 
had  retired  to  rest  and  was  asleep,  and  it  appears  that  he  could 
not  have  got  up  and  dressed  himself  and  gone  to  his  office  and 
completed  the  business  before  the  hour  of  twelve  o'clock. 

It  has  been  held  that  where  a  party  is  bound  to  perform  his 
contract  within  a  stipulated  time  he  has  until  the  last  moment 
of  the  last  day  to  discharge  himself.  But  it  is  also  well  settled 
that  he  must  perform  it  within  a  reasonable  time,  which  is  to 
be  regulated  by  all  the  circumstances  of  the  case :  Cocker  v. 
Iranklin  Hemp  and  Flax  Mfg,  Co,,  3  Suran.  530.  The  offer  of 
performance,  though  within  the  time  limited,  if  it  bo  near  its 
termination,  is  required  to  be  made  at  a  proper  place,  and  within 
Bufficient  time  to  allow  the  adverse  party  to  protect  his  interest 
and  act  with  due  caution  and  consideration  in  the  completion 
of  the  contract.  The  soundness  of  this  rule  is  very  ably  illus- 
trated in  the  coses  of  Startup  v.  Macdonald,  46  Eng.  Com.  L. 
591;   Wing  v.  Davis,  7  Greenl.  35. 

Time  is  of  the  essence  of  the  contract,  and  if  the  one  party  is 
not  ready  and  able  to  perform  his  part  of  the  agreement  on  the 
day  fixed  for  the  performance,  the  adverse  party  may  elect  to 
consider  it  at  an  end:  Bank  of  Columbia  v.  Hagner,  1  Pet.  455; 
Jjiddelly.  Sims,  9  Smed.  &  M.  612;  Stockton  v.  George,  7  How. 
(Miss.)  172. 

Applying  these  principles  to  the  circumstances  of  this  case, 
we  can  not  think  that  the  application  to  Pinson  was  made  within 
the  time  required  by  law.     In  the  short  space  of  about  forty 
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tmnates  at  the  most,  he  would  have  been  compelled  to  leave 
his  bed  and  go  half  a  mile  to  his  office,  receiye  money,  and  per- 
haps draw  notes  and  execute  a  title  bond  for  the  land.  He 
states  that  he  could  not  have  transacted  the  business  without 
going  to  bis  office.  Herring  did  not  see  him  in  person,  but  he 
was  well  justified  in  believing  that  the  whole  business  would 
have  to  be  completed;  and  if  so,  it  could  not  have  been  settled 
without  encroaching  upon  the  sabbath  day. 

But  it  is  said  that  Blair  was  only  bound  by  the  terms  of  the 
agreement ''  to  come  to  close  the  trade"  within  the  time  men- 
tioned; that  is  to  say,  he  was  only  required  to  make  known 
that  he  accepted  the  terms.  We  can  not  take  this  view  of  it. 
It  appears  by  the  letter  that  the  terms  had  already  been  ac- 
cepted by  White,  the  agent  of  Blair,  and  all  else  that  was  re- 
quired was  to  '*  close  the  trade."  This  was  to  be  done  by  pay- 
ing the  money  in  cash  in  part,  and  executing  his  notes  for  tho 
residue,  and  receiving  a  title  bond.  Under  these  circumstances, 
the  expression  ''come  to  close  the  trade"  could  only  mean 
"  come  and  close  the  trade."  This  is  clearly  the  true  intent  of 
the  letter,  and  it  is  manifest  that  it  was  so  regarded  by  Blair, 
for  he  undertook  to  send  Herring  to  pay  the  money  within  the 
time  stipulated. 

Secondly,  did  Blair  comply  with  his  contract  in  substance, 
or  did  he  offer  to  do  so,  within  the  time  limited?  It  appears  by 
the  letters  that  the  terms  of  sale  were  to  be  one  fourth  of  the 
purchase  money  in  cash,  and  the  balance  on  credit  of  one,  two, 
and  three  years.  It  is  plain  from  this  that  it  was  contemplated 
that  notes  should  be  executed  for  the  piurchase  money,  and  both 
parties  seem  so  to  have  regarded  it.  Yet  Herring  did  not  bring 
or  tender  to  Pinson,  or  offer  to  execute,  nor  was  he  authorized 
to  execute,  any  notes  for  the  credit  portion  of  the  purchase 
money,  so  that  a  most  material  part  of  the  business  of  **  closing 
the  trade"  was  wholly  neglected. 

Again:  it  appears  from  the  pleadings  and  proofs  in  this  case 
that  the  ground  of  controversy  is  the  mere  pecuniary  value  of 
the  lands  in  dispute.  Both  parties  are  contending  for  them, 
because  they  were  worth  more  in  the  market  than  was  proposed 
to  be  paid  for  them  by  Blair.  The  damages,  therefore,  for  a 
breach  of  the  contract,  to  be  recovered  in  an  action  at  law» 
would  afford  an  ample  redress;  and  courts  of  equity  in  such 
cases  will  not  interfere  except  under  special  cireumstanoes: 
1  Sugd.  Vend.  202;  Hepburn  v.  Dunlop,  1  Wheat.  197;  Hep- 
bum  T.  Auld,  6  Granch,  262;  Haich  v.  Cobb,  4  Johns.  Oh.  669; 
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Kempshall  v.  Slone,  5  Id.  193.  In  Hester  v.  Hooker^  7  Smed.  k 
M.  778,  it  is  said  by  this  court,  in  speaking  of  bills  of  this  char- 
acter, that  "  no  certain,  definite  rule  can  be  laid  down  which 
would  determine  when  a  party  was  or  was  not  entitled  to  such 
relief.  Oases  are  numerous  where  both  bill  and  cross-bill  have 
been  dismissed,  and  the  parties  respectively  left  to  their  reme- 
dies at  law.  Where  the  complainant  has  not  done  all  that  he 
stipulated  to  do,  or  has  not  placed  himself  in  a  situation  to  be 
ready  to  do  so,  upon  compliance  on  the  other  side,  the  court 
will  not  interpose  in  his  behalf." 

Under  these  views,  we  do  not  think  that  Blair  was  entitled  to 
a  specific  performance  of  the  agreement  from  Curtis. 

2.  With  much  greater  reason  is  he  not  entitled  to  have  the 
sale  to  Crawford  and  Ayres  vacated.  They  purchased  the  laud 
from  Pinson  after  the  failure  of  Blair  to  perfect  the  sale.  They 
had  previously  been  informed  of  Blair's  negotiation  for  the  land 
by  Pinson,  and  evinced  anything  else  but  a  disposition  to  inter- 
fere with  it.  They  were,  however,  afterwards  informed  by  Pin- 
son that  Blair  had  failed  to  complete  the  purchase,  and,  acting 
in  faith  of  that  assurance,  they  became  the  purchasers.  If  it  be 
said  that  they  had  notice  from  Pinson  of  Blair's  negotiation  or 
purchase,  or  sufficient  to  put  them  on  inquiry,  and  ought,  by 
reason  of  that  information,  to  have  satisfied  themselves  that 
Blair  had  no  right  to  the  land,  they  also  had  notice  from  the 
same  source  that  Blair's  purchase  had  failed.  They  were  as 
well  justified  in  acting  on  the  latter  information  as  on  the 
former;  and  under  the  circumstances,  they  were  not  required 
to  seek  further  information  than  that  last  derived  from  Pinson : 
See  2  Lead.  Cas.  in  Eq.,  pt.  1,  p.  104.  It  would  not,  there- 
fore, be  equitable  to  cancel  the  purchase  which  they  have  bona 
fide  made;  and  a  due  regard  for  their  equities  would  incline  us 
to  remit  Blair  to  his  remedy  at  law,  if  he  has  any,  for  the  alleged 
breach  of  contract  on  the  part  of  Curtis,  rather  than  to  compel 
a  specific  performance  against  Curtis,  and  deprive  Crawford 
and  Ayres  of  the  benefits  of  their  purchase. 

The  decree  of  the  vice-chancellor  is  reversed,  and  the  bill  dis- 
missed. 


Tims  is  Esskntial  Pabt  ov  Contract,  and  a  failnre  to  perform  at  a 
ttipiilated  time  forfeits  the  rights  existiDg  under  the  same,  when:  WelU  r, 
BmiH^  31  Am.  Dec  274,  and  note;  Shinn  v.  Roberts,  43  Id.  636. 

AuTHOBiTT  OF  Agxkt  TO  ExicuTB  SsAiSD  Instkumxztt:  See  jPoine  ▼. 
Tucker.  38  Am.  Dec.  255,  and  note. 
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McCoy  v.  MoKowbn. 

[26  HzumiPPZ,  4S7.] 
PBIKOIPAL  18  NOT  LIABLE  FOB  AqENT'S  AoTS,  WHSBB  LaTTKB  Wrngmvi  hI» 

AuTHOBiTT  and  the  acts  are  unsanctioned. 
Etidenoe  or  Willful  Trespass  bt  Sebvant  will  not  render  the  master 

liable  as  a  trespasser,  without  express  evidence  that  the  latter  aathoriaed 

the  act. 
Adthobitt  to  Commit  Trespass  oan  not  be  Impusd. 

Tbespass  vi  et  armis.  Appeal  from  the  circuit  court  of  Amite 
county.  Alexander  McEowen,  administrator,  plaintiff;  Elijah 
L.  McOoy,  defendant.  Action  trespass  vi  et  armis  for  beating  a 
female  slave  hired  from  McKowen,  from  the  effects  of  which 
beating  she  died.  Suit  was  dismissed  as  to  Haygood,  one  of  the 
defendants,  and  judgment  rendered  against  McCoy,  whereupon 
the  latter  appealed.     The  facts  are  stated  in  the  opinion. 

D.  Mayes,  for  the  plaintiff  and  appellee. 

H.  F.  Simrall,  for  the  defendant  and  appellant. 

By  Court,  Hakdt,  J.  This  was  an  action  of  trespass  vi  et 
armis,  brought  by  the  defendant  in  error  against  one  Haygood 
and  the  plaintiff  in  error,  for  beating  a  female  slave  hired  of  the 
defendant  in  error,  to  whom  she  belonged,  by  the  plaintiff  in 
error,  from  the  effect  of  which  she  died. 

It  appears  by  the  record  that  the  facts  of  the  case  are  in  sub- 
stance as  follows:  That  McCoy  had  ordered  the  slave  on  the 
night  before  the  occurrence  to  get  an  early  breakfast  the  next 
morning;  but  she  not  having  arisen  in  due  time,  he  directed 
Haygood,  his  overseer,  to  go  into  the  kitchen  and  arouse  her. 
Soon  after  he  went  into  the  kitchen  a  noise  was  heard,  as  of  a 
difficulty  between  the  overseer  and  the  slave.  It  was  between 
four  and  six  o'clock  in  the  morning.  McCoy  got  up  and  went 
out  into  his  gallery,  when  the  woman  ran  to  him  for  protection^ 
He  told  her  she  must  submit,  which  she  did;  and  by  his  direc- 
tion the  overseer  whipped  her  with  the  lash  of  a  whip,  in  a 
manner  not  cruel  or  unusual,  or  calculated  to  injure  her  seri- 
ously. After  the  whipping,  she  walked  to  the  kitchen,  a  short 
distance  off,  was  seen  to  stumble  once,  but  walked  very  well. 
Before  coming  out  of  the  kitchen  she  had  resisted  the  overseer. 
About  eight  o'clock  of  the  same  day  she  died.  She  had  two 
wounds  upon  her  head,  one  over  the  eye,  and  the  other  behind 
the  ear,  which  might  have  been  produced  by  a  fall  against  an 
oven  or  something  of  that  kind  in  the  kitchen,  but  were  most 
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probably  inflicted  by  the  overseer  in  the  kitchen.  On  post-mor^ 
tern  examination » they  appeared  to  be  contused  wounds  made  by 
a  blunt  instrument,  and  might  have  produced  death.  The  skull 
was  not  fractured  y  but  the  blood-vessels  of  the  brain  were  en- 
gorged with  blood.  The  physician  proved  that  the  woman  was 
of  a  habit  predisposed  to  apoplexy,  and  that  violent  passion  and 
exertion  in  such  persons  sometimes  produces  apoplexy.  It  ap- 
pears that  the  wounds  on  the  head  wcro  not  inflicted  during  the 
whipping  ordered  by  McCoy,  or  by  his  direction. 

The  suit  was  dismissed  as  to  the  overseer,  and  a  verdict  and 
judgment  were  rendered  for  the  plaintiff  below;  upon  which  the 
defendant  McCoy  moved  to  set  aside  the  verdict  as  contrary  to 
the  evidence,  and  for  a  new  trial;  which  motion  was  overruled, 
and  the  case  is  thereupon  brought  here. 

It  does  not  clearly  appear  to  what  cause  the  death  of  the 
slave  is  to  be  attributed,  but  it  could  not  have  been  caused  by 
the  whipping  which  McCoy  ordered.  It  might  have  been  caused 
either  by  the  wounds  on  her  head  or  by  apoplexy,  under  the 
opinion  of  the  physician.  But  that  matter  is  settled  by  the 
verdict  of  the  jury,  who  must  have  concluded  that  the  wounds 
ou  the  head  were  the  cause  of  the  death,  and  that  they  were  in- 
flicted by  the  overseer  while  in  the  kitchen;  and  this  must  be 
taken  as  established.  There  is  no  evidence  whatever  to  show 
that  these  wounds  were  inflicted  by  the  direction  or  sanction  of 
McCoy,  or  that  he  expected  any  difficulty  or  necessity  for  vio- 
lent measures  when  the  overseer  was  sent  by  him  to  arouse  the 
fibve.  For  all  that  appears,  the  violence  of  the  overseer  was 
entirely  unauthorized  by  McCoy,  and  the  result  of  the  overseer's 
imprudence.  Kor  does  it  appear  that  McCoy  was  apprised  of 
the  wounds  on  the  head  when  the  woman  came  to  him  for  pro- 
tection. The  jury  must  have  thought  the  beating,  by  the 
wounds  on  the  head,  unnecessary  in  the  exercise  of  the  over- 
Eeer's  rightful  authority;  for  if  it  had  been  necessary,  as  in  self- 
defense  from  the  violence  of  the  woman,  his  conduct  would 
have  been  justifiable.  Their  conclusion,  then,  must  have  been 
that  the  beating  was  unnecessary,  willful,  and  malicious.  The 
question  then  arises.  Was  the  employer  liable  for  such  conduct  ? 

This  point  was  much  considered  in  the  leading  case  of  1/b- 
Manus  v.  Crickeil,  1  East,  106;  and  Lord  Kenyon,  after  advert- 
iug  to  the  authorities  upon  the  subject,  concludes  "  that  when 
a  servant  quits  sight  of  the  object  for  which  he  is  employed,  and 
without  having  in  view  his  master's  orders  pursues  that  which 
his  own  malice  suggests,  he  no  longer  acts  in  pursuance  of  tha 
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authority  given  him,  and  his  master  will  not  be  answerable  for 
such  act."  Judge  Story  states  the  rule  thus:  ''The principal  is 
not  liable  for  the  torts  or  negligences  of  his  agent  in  matters 
beyond  his  agency,  unless  he  has  expressly  authorized  them  to 
be  done,  or  he  has  subsequently  adopted  them  for  his  own  use 
or  benefit.  Hence  it  is  that  the  principal  is  never  liable  for  the 
unauthorized,  willful,  or  malicious  act  or  trespass  of  his  agent:" 
Story  on  Agency,  sec.  456.  It  is  immaterial  whether  or  not  the 
tortious  act  be  committed  while  the  agent  is  engaged  in  the 
rightful  business  of  his  employer,  which  he  is  attending  to  by 
his  direction;  for  if  he  transcends  his  authority  while  so  engaged, 
his  acts  do  not  bind  his  employer  unless  sanctioned  by  him. 
These  principles  have  been  sanctioned  in  the  case  of  Harris  v. 
Nicholas,  5  Munf.  483,  which  was  a  case  presenting  a  state  of 
facts  similar  in  effect  to  this.  The  court  held  that  the  defendant 
was  not  liable,  because  the  act  of  the  agent  was  ''neither  au- 
thorized by  the  defendant  nor  committed  in  the  usual  and 
proper  course  of  his  duty  as  agent,  but  was  a  willful  and  un- 
authorized trespass."  And  the  rule  is  laid  down  in  still  stronger 
terms  in  2  Stark.  Ev.  34,  thus:  "  Evidence  of  a  willful  trespass 
by  the  servant  will  not  show  that  the  master  is  a  trespasser, 
without  express  evidence  that  the  act  was  done  by  his  sanction; 
for  an  authority  to  commit  a  trespass  can  not  be  implied."  We 
do  not  say  that  the  sanction  of  the  employer  may  not  be  shown 
by  circumstances  from  which  it  may  be  inferred;  but  no  such 
circumstances  appear  here. 

Upon  these  principles,  there  was  no  evidence  to  justify  this 
verdict;  and  reluctant  as  we  are  to  disturb  the  verdict  of  a  jury 
upon  the  ground  of  an  erroneous  view  of  the  evidence,  it  be- 
comes our  duty  to  do  so  when  it  appears  that  in  no  proper  view 
of  the  evidence  can  the  law  support  the  verdict. 

The  judgment  is  reversed,  and  the  case  remanded  for  a  new 
trial. 


LiABiLiTT  OF  Master  for  Act  of  Servant. — This  question  wiU  be  found 
fully  discussed  in  the  extensive  note  to  Wcart  v.  B,  A  //.  Ccuiud  C7o.,  35  Am. 
Dec.  Id2.  As  to  liability  for  servant's  tortious  or  criminal  acts,  see  also  the 
case  of  Commomoealth  v.  NidtoU,  43  Id.  432. 

The  principal  case  was  followed  as  authoritt  in  N.  0.  •/*.  ^  O,  N, 
R.  R.  Co.  V.  HarrUon,  48  Miss.  125,  and  distinguished  in  N.  0.  J,  S  O.  y, 
R.  B.  Co.  V.  AlUmUon^  38  Id.  251. 
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Davis  v.  Lee. 

[36  KlMTWygl,  605.] 

Pabtt  SiGNnro  bis  Nams  to  Blank  Bill  ob  Nora,  either  u  drftwer, 
maker,  or  indoTBer,  and  delivering  it  to  another,  thereby  gives  that  per- 
■on  authority  to  fill  it  up  in  any  manner  he  pleases,  not  inconsistent  with 
the  character  of  snch  paper,  and  is  liable  to  a  party  taking  it  without 
notice. 

Pabtt  Wno  Signs  Blank  Paper  Makes  Holder  his  Agent,  as  the  blank 
signature  operates  as  a  general  letter  of  credit,  which  authorizes  the  party 
to  whom  it  was  intrusted  to  fill  it  up  as  be  chose. 

Where  Loss  Occurs  to  Holder  of  Blank  Paper  without  notice,  the 
principle  that  where  one  of  two  innocent  parties  must  suffer,  he  who  has 
been  the  cause  of  the  loss  must  bear  it,  applies. 

Appeal  from  the  circuit  court  of  Wilkinson  county.  George 
Lee,  plaintiff;  Fielding  Davis,  defendant.  Assumpsit  on  prom- 
issory note.  Lee  obtained  a  judgment,  and  Davis  appealed. 
The  facts  are  stated  in  the  opinion. 

ff.  F.  Simrall,  for  the  plaintiff  and  appellee. 

Potter  and  Boyd,  and  Oordon  and  Posey,  for  the  defendant  and 
appellant. 

By  Court,  Handt,  J.  This  was  an  action  of  assumpsU  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  as  the  in- 
dorser  of  a  promissory  note,  under  the  following  state  of  facts: 
T.  O.  Starke,  being  the  holder  of  a  note  of  the  same  amount 
and  maturity  as  the  note  sued  on,  made  by  Smith,  and  payable 
to  and  indorsed  by  Davis,  offered  it  to  Lee  in  a  settlement  be- 
tween them.  Lee  agreed  to  receive  the  note,  but  requested  that 
it  might  be  so  changed  as  to  be  made  payable  in  the  city  of  New 
Orleans.  Starke  forwarded  the  note  to  Smith,  for  the  purpose 
of  having  it  so  changed  or  another  to  be  made  of  the  same 
tenor,  except  as  to  the  place  of  payment.  Smith  returned  the 
note  sued  on,  signed  by  Smith  as  maker,  but  Starke  being  the 
payee  instead  of  Davis,  and  Davis's  name  written  across  the 
back  as  indorser,  payable  in  New  Orleans,  and  in  all  other 
respects  like  the  original  note.  In  this  condition,  Starke  offered 
the  note  to  Lee,  and  told  him  that  Davis  was  the  first  indorser 
on  the  original  note,  and  it  was  intended  that  he  should  con- 
tinue to  be  such,  and  that  the  note  was  intended  to  be  taken 
without  liability  on  Starke's  part;  and  thereupon,  at  the  time 
the  note  sued  on  was  transferred  to  Lee,  it  being  then  payable 
to  Starke  as  payee,  and  indorsed  in  blank  by  Davis,  Starke  in- 
Aorsed  his  name  over  that  of  Davis,  thus:  **  Without  recourse 
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on  me,  T.  O.  Starke; "  and  thus  it  was  banded  to  Lee.  It  was 
proTcd  further,  in  behalf  of  Davis,  that  be  indorsed  the  note 
solely  for  Smith's  accommodation,  and  that  it  was  expressly 
understood  at  the  time  between  Smith  and  Davis  that  it  should 
bo  indorsed  by  Starke,  to  whom  it  was  made  payable,  so  that 
Davis  should  be  protected  by  the  prior  indorsement  of  Starke; 
that  Starke  was  not  present  at  the  time,  and  the  note  sued  on 
was  transmitted  by  Smith  to  him  at  New  Orleans. 

The  verdict  and  judgment  being  for  the  plaintiff  below,  the 
defendant  has  brought  the  case  to  this  court  by  writ  of  error. 

The  rights  of  the  parties  in  this  case  depend  upon  this  ques- 
tion: In  the  condition  in  which  this  note  was  at  the  time  it  was 
offered  by  Starke  to  Lee,  was  Lee  justifiable  in  taking  such  an 
indorsement  of  it  by  Starke,  as  that  Davis  would  not  be  pro- 
tected by  the  prior  indorsement  of  Starke,  and  was  Lee  bound 
to  inquire  as  to  the  condition  upon  which  Davis  became  in- 
dorser  ? 

It  is  now  too  well  settled  to  admit  of  question,  that  a  party 
signing  his  name  to  a  blank  bill  or  note,  either  as  drawer, 
maker,  or  indorser,  and  delivering  it  to  another,  thereby  gives 
that  person  authority  to  fill  it  up  in  any  manner  he  pleases,  not 
inconsistent  with  the  character  of  such  paper  as  the  writing  im- 
ports; and  that  a  party  taking  it  without  notice  will  be  pro- 
tected. This  iTile  has  been  held  in  a  variety  of  cases;  sometimes 
where  the  paper  was  in  blank  as  to  date  or  amount  or  time  of 
jmyment,  and  sometimes  where  the  name  was  written  on  paper 
entirely  blank:  Basset  v.  Langstaff^e,  2  Dougl.  514;  J^oleil  v. 
ration,  5  Cranch,  142;  Criichley  v.  Clarance,  2  Mau.  &  Sel.  90; 
Mitchell  V.  Culver,  7  Cow.  337;  Dean  v.  Hall,  17  Wend.  214; 
Johnson  v.  Blasdale,  1  Smed.  &  M.  20  [40  Am,  Dec.  85];  G(*ad 
V.  Hart,  8  Id.  787;  Putnam  v.  Sullivan,  4  Mass.  45  [3  Am.  Dec. 
206]. 

The  principle  running  through  all  the  cases  is,  that  where  a 
party  signs  blank  paper  he  makes  the  holder  his  agent,  as  upon 
a  general  letter  of  credit,  to  fill  up  the  paper  as  he  thinks 
proper.  If  it  is  signed  in  blank  in  any  material  respect, 
whether  as  maker  or  indorser,  it  makes  no  difference.  The 
principle  seems  to  be,  that  if  anything  is  necessary  to  be  done 
in  order  to  give  validity  to  the  paper,  the  blank  signatui'e  carries 
with  it  authority  to  the  holder  to  render  it  perfect  and  effectual. 
If  that  act  can  be  done  in  several  ways,  the  blank  signature 
gives  to  the  bearer  the  authority  to  use  his  discretion  so  far  as 
the  rights  of  parties  taking  it  without  notice  are  concerned;  and 
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if  a  loss  occurs,  the  familiar  principle  applies,  that  where  one  of 
two  innocent  parties  must  suffer,  he  who  has  been  the  cause  of 
the  loss  must  bear  it. 

Applying  these  principles  to  the  present  case,  we  perceive 
that  Starke  brought  paper  to  Lee,  signed  in  blank  by  Davis  as 
indorser.  Something  was  necessary  to  give  effect  to  Davis' 
blank  indorsement.  It  must  be  indorsed  by  Starke.  It  must 
be  presumed  that  Davis  intended  that  to  be  done.  Commercial 
usage  allowed  it  to  be  done  either  generally  or  specially.  Starke 
slated  that  he  was  not  to  be  bound.  He  held  the  unlimited 
power  of  Davis'  blank  indorsement  in  his  hands,  and  Lee  was 
justified  in  believing  that  the  indorsement  was  in  fact  what  the 
law  said  it  was,  an  unlimited  authority  to  the  party  to  whom  it 
was  intrusted  by  Davis.  He  was  not  bound  by  any  private 
understanding  between  the  parties  of  which  he  had  not  notice; 
nor  was  he  held  to  inquiry,  but  might  act  upon  the  presumption 
that  the  party  signing  had  given  authority  to  do  the  act,  without 
which  the  paper  could  not  have  legal  effect,  and  in  the  manner 
in  which  the  necessary  prior  party  might  choose:  Ch.  Billn, 
33;  Johnson  v.  Blasdale,  supra. 

It  is  urged  by  counsel  for  the  plaintiff  in  error  that  the  paper 
was  not  in  negotiable  form  without  Starke's  prior  indorsement; 
and  therefore  that  Lee  must  be  deemed  a  holder,  with  notice  of 
its  infirmity.  This  is  a  very  old  objection.  It  was  urged  in 
Russel  V.  Langstaffe,  supra,  and  Lord  Mansfield  answered  it  by 
declaring  the  principle  which  lies  at  the  foundation  of  all  such 
contracts  that  the  blank  signature  was  a  general  letter  of  credit, 
which  authorized  the  party  to  whom  it  was  intrusted  to  fill  it 
up  as  he  chose.  This  case  is  not  so  strong  as  that  or  the  case 
of  VwleU  V.  Failon,  supra,  which  were  indorsements  of  paper 
entirely  blank.  The  difference  is  simply  that  between  paper 
entirely  blank  and  partly  blank,  in  both  of  which  the  authority 
to  supply  material  deficiencies  is  necessarily  implied,  for  other- 
wise the  paper  could  have  no  effect. 

It  is  no  objection  that  this  note  was  given  in  settlement  of  a 
pre-existing  debt:  Surifi  v.  Tyson,  16  Pet.  1. 

The  case  of  Jennings  v.  Thomas,  13  Smed.  &  M.  617,  has  been 
urged  as  controlling  this  case.  But  we  can  not  see  its  applica- 
tion. That  was  a  contest  between  the  immediate  parties  to  the 
transaction,  and  the  question  was.  What  was  the  understanding 
between  the  immediate  parties  themselves?  It  was  a  question 
between  Thomas  and  Jennings  and  Drone  as  to  what  was  their 
understanding  and  object  when  the  note  was  received   from 
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Thomas  and  when  his  name  was  placed  upon  it.  Their  rights 
were  governed  by  what  their  understanding  and  design  at  the 
time  were.  But  the  question  here  is,  not  what  was  the  object 
of  Smith  and  Davis  and  Starke,  but  whether  Lee,  a  stranger, 
who  did  not  participate  in  it,  and  is  not  shown  to  have  known 
it,  is  to  be  charged  with  their  private  agreements. 

Considering  the  principles  governing  this  case  as  well  settled 
by  authority  in  favor  of  the  defendant  in  error,  the  judgment  is 
affirmed. 


Effect  of  Indobsemsnt  in  Blank:  See  lluit  ▼.  BaUey^  35  Am.  Dec  214; 
Weakly  v.  BeU,  36  Id.  116;  TUman  ▼.  Ailes,  43  Id.  520;  ymum  v.  Mean,  45 
Id.  233. 

Bight  of  Holdkb  of  Blank  Papkb  to  Fill  up  Blank:  See  Morris  v. 
/breman,  1  Am.  Dec.  235;  Smith  v.  Lawreiice,  Id.  556;  Ritchie  v.  Moore^  7  Id. 
68;  Hm  V.  MartiUy  13  Id.  372;  Lawrence  v.  Mabry,  21  Id.  346;  Camden  v. 
McKay t  88  Id.  91,  and  oases  cited  in  the  notes  to  the  same. 


Bush  v.  Cooper. 

[36  MzaoBaiPPi,  699.] 

WmuB  It  is  Pbiyilbgs  of  Debtor  to  bs  Personally  Disgharoed  from 

a  debt,  under  the  national  bankrupt  act  of  1841,  yet  any  security  which 

-     the  creditor  might  have  consisting  of  a  lien  on  property  was  left  in  as 

full  force  as  though  the  debtor  had  never  been  discharged  from  his  debt 

for  which  the  security  was  made. 

BcLB  THAT  Whatever  Discharges  Debt  Nbcessarilt  Discharges  Deed 
in  Trust,  on  property  executed  to  secure  it^  does  not  apply  where  an 
action  upon  the  debt  has  been  barred  by  the  statute  of  limitations.  In 
such  a  case,  the  creditor  may  proceed  to  foreclose  the  mortgage,  notwith- 
standing the  bar  of  the  debt  by  the  statute  of  limitations. 

Outstanding  Titles  or  Incumbrances  Purchased  in  bt  Vendor  or 
Mortgagor  inure  to  the  benefit  of  the  vendee. 

Terms  '*  Grant,  Bargain,  and  Sjsll,"  in  a  deed,  import  covenants  of  gen« 
eral  warranty  of  title  against  incumbrances  aud  for  quiet  enjoyment,  as 
effectually  as  though  such  covenants  had  been  expressed  in  the  deed. 

Where  Grantor  Executed  Deed  for  Real  Estate,  and  therein  covenants 
that  he  has  the  right  to  convey,  that  it  is  free  from  incumbrances,  that 
he  will  defend  the  title,  etc.,  the  covenants  not  being  regarded  as  an 
obligation  to  pay  the  debt:  held^  that  the  deed  was  not  of  a  character  to 
render  it  provable  in  bankruptcy,  and  consequently  was  not  affected  by 
the  grantor's  discharge  in  bankruptcy. 

Appeal  from  tho  superior  court  of  chancexy.  Harrison 
Cooper,  administrator,  plaintiff;  David  Bush,  jun.,  defendant. 
Action  brought  to  foreclose  a  deed  of  trust.  The  plaintiff  ob- 
tained judgment,  and  defendant  appealed.  The  facts  are  stated 
in  the  opinion. 
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J.  B.  Thrasher^  tor  the  plaintiff  and  appellee. 
John  B.  Coleman^  for  ihe  defendant  and  appeUant 

By  Court,  Haiidt,  J.  This  bill  was  filed  by  the  appellee  in 
the  superior  court  of  chancery,  to  foreclose  a  deed  in  trust  exe- 
cuted  by  the  appellant  on  the  seventeenth  of  March,  1840,  con- 
veying certain  real  estate  in  the  town  of  Port  Gibson  to  trustees, 
to  secure  the  payment  of  two  promissory  notes  made  by  the 
appellant,  and  afterwards  transferred  to  the  appellee.  The 
facts  necessaiy  to  be  taken  into  view,  in  considering  the  ques- 
tions presented  for  determination,  are  as  follows: 

The  notes  sectured  by  the  trust  deed  were  due  in  January  and 
February,  1841;  and  in  November,  1842,  a  judgment  at  law 
was  rendered  upon  them  against  Bush,  which  judgment  and 
the  deed  in  trust  were  afterwards  transferred  to  the  appellee, 
and  remain  unpaid.  The  deed,  in  conveying  the  property,  con- 
tains the  words  ''grant,  bargain,  and  sell,"  but  contains  no 
other  covenant  of  warranty  in  express  terms. 

The  appellant  was  discharged  as  a  bankrupt  in  February, 
1843;  and  in  October,  1844,  he  purchased  the  property  em- 
braced in  the  deed  in  trust  at  sheriff's  sale,  under  an  execution 
on  a  judgment  rendered  in  June,  1838,  against  the  appellant, 
and  which  was  unsatisfied,  for  the  sum  of  one  thousand  and 
thirty-three  dollars,  by  means  acquired  by  him  after  his  dis- 
charge as  a  bankrupt;  and  in  virtue  of  that  purchase  he  now 
clsdms  to  hold  the  property  by  title  paramount  to  the  lien  of 
the  deed  in  trust.  On  the  contrary,  the  appellee  claims  that 
the  property  is  subject  to  the  payment  of  the  debt  secured  by 
the  deed  in  trust,  notwithstanding  the  discharge  of  the  appel- 
lant as  a  bankrupt,  and  that  the  appellant's  purchase,  under 
the  prior  incumbrance,  can  not  be  set  up  by  him  to  defeat  the 
security  of  the  deed  in  trust. 

The  first  question  to  be  settled  is,  whether  the  dischai^e  of 
the  appellant  from  the  debt,  by  his  certificate  as  a  bankrupt, 
extinguished  the  deed  in  trust.  * 

It  is  insisted,  on  his  behalf,  that  the  deed  was  but  a  mere  in- 
cident to  the  debt,  and  that  whatever  discharged  the  debt  neces- 
sarily destroyed  the  deed,  because  the  security  could  not  exist 
where  the  debt,  which  was  its  foundation  and  support,  was  dis- 
charged. This  is  undoubtedly  well  sustained  by  modem  de- 
cisions, as  a  general  rule;  but  it  is  not  without  exceptions.  It 
is  held  to  apply  in  all  cases  where  the  debt  has  been  actually 
paid,  or  where  it  was  not  supported  by  a  valid  legal  consider- 
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aiion,  or  where  the  debtor  ex  cdqwo  et  bono  is  discharged  from  its 
payment.  But  it  is  held  not  to  apply  to  a  case  where  an  action 
upon  the  debt  has  been  barred  by  the  statute  of  limitations,  and 
that  the  creditor  may  proceed  to  foreclose  his  mortgage,  not* 
withstanding  the  bar  of  the  debt  by  the  statute:  MiUer  v.  Helm, 
2  Smed.  &  M.  697;  MUer  v.  THLsteea  of  Jefferson  CoUege,  5  Id. 
661;  Bank  of  Metropolis  v.  GuUschlick,  14  Pet.  19;  Thayer  v. 
Mann,  19  Pick.  535. 

In  addition  to  this,  the  objection  is  fully  met  by  the  second 
section  of  the  bankrupt  act  of  congress  of  1841,  which  provides 
that  *'  nothing  in  the  act  shall  be  construed  to  annul,  destroy, 
or  impair  any  lawful  rights  of  married  women  or  minors,  or 
any  liens,  mortgages,  or  other  securities  on  property,  real  or 
personal,"  etc.  From  this  it  is  manifest  that  while  the  priv- 
ilege was  granted  to  the  debtor  to  be  personally  discharged  from 
the  debt,  any  security  which  the  creditor  might  have,  consisting^ 
of  a  lien  on  property,  was  left  in  as  full  force  as  though  the 
debtor  had  never  been  discharged  from  the  debt  for  the  security 
of  which  the  lien  was  made. 

The  second  question,  then,  presented  is,  whether  Bush  is 
estopped  by  the  deed  from  setting  up  his  title  acquired  under 
the  judgment,  which  was  a  lien  existing  at  the  date  of  the  deed, 
in  opposition  to  the  title  conveyed  by  the  deed.  This  is  a 
question  of  great  importance  in  its  direct  and  collateral  bear- 
ings, and  it  has  been  carefully  considered  by  the  court. 

It  is  undoubtedly  true  that  a  vendor  or  mortgagor  will  not  be 
peimitted  to  purchase  in  or  sot  up  outstanding  incumbrances  in 
derogation  of  the  title  conveyed  by  his  deed,  and  of  the  assur- 
ances contained  in  it,  and  that  if  he  purchases  an  outstanding 
title,  it  inures  to  the  benefit  of  his  vendee :  Hardeman  v.  Cowen, 
10  Smed.  &  M.  486;  Champlin  v.  Dotson,  13  Id.  563  [53  Am.  Dec. 
102],  and  cases  there  cited.  And  it  is  held  that  under  our  laws 
the  terms  *'  grant,  bargain,  and  sell,"  in  a  deed  of  conveyance, 
of  themselves  import  covenants  of  general  warranty  of  title,  and 
against  incumbrances  and  for  quiet  enjoyment,  as  efifectually  as 
though  such  covenants  had  been  expressly  contained  in  the 
deed:  WeemsY.  McCaughan,  7  Smed.  &M.  422;  Hoyy,  Taliaferro ^ 
8  Id.  727;  Duncan  v.  Lane,  Id.  744. 

If  the  grantor  in  this  deed  had  not  been  discharged  by  bank- 
ruptcy from  the  debt,  there  can  be  no  question  but  that  he 
could  not  set  up  the  title  under  the  judgment  against  the  cove- 
nants in  the  deed.  The  question  then  arises.  Are  the  covenants 
in  the  deed  still  in  force?  and  is  he  bound  by  them,  notwith- 
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standing  Lis  discharge  under  the  bankrupt  law  ?  and  is  he  en- 
titled, by  reason  of  his  discharge,  to  take  the  position  of  a  mere 
stranger  in  relation  to  the  property  conveyed  by  his  deed  ? 

By  the  fourth  section  of  the  bankrupt  act,  the  certificate  of 
discharge  is  to  be  "  deemed  a  full  and  complete  discharge  of  all 
debts,  contracts,  and  other  engagements  of  such  bankrupt  which 
are  provable  under  this  act."  We  have  above  seen  that  mort- 
gages and  liens  on  property  were  preserved;  and  by  this  portion 
of  the  act  the  extent  to  which  the  personal  discharge  of  the 
party  from  his  debts,  contracts,  and  engagements  was  intended 
to  go  is  limited  and  defined;  and  we  have  only  to  inquire,  then, 
whether  the  covenants  in  the  deed  were  ''  debts,  contracts,  or 
engagements"  provable  under  the  bankrupt  act. 

It  is  insisted,  in  behalf  of  the  appellant,  that  the  covenants 
were  merely  incidental  to  the  debt,  and  as  the  debt  was  prov- 
able, so  was  its  mere  incident  or  security.  This  argument 
would  apply  with  equal  force  to  the  deed  as  a  security  for  the 
debt,  as  to  the  covenants  contained  in  it;  but  we  have  seen 
above  that  it  does  not  apply  to  the  deed.  The  deed  contains 
two  essential  and  distinct  qualities:  1.  It  conveys  the  property 
as  a  security  for  the  debt;  and  2.  It  covenants  that  the  grantor 
has  good  right  to  convey  it,  that  it  is  free  from  incumbrances, 
and  that  he  will  defend  the  title  against  the  claims  of  all  per  • 
sons  whatever.  The  pledge  of  the  thing  to  pay  the  debt,  and 
the  covenant  that  the  party  has  the  right  to  make  the  pledge, 
are  wholly  distinct  from  each  other;  one  is  executed,  the  other 
executory.  If,  when  the  creditor  seeks  to  avail  himself  of  the 
property  which  the  debtor  has  conveyed  to  secure  his  debt,  ho 
finds  that  it  has  been  subjected  to  other  incumbrances,  he  is 
entitled  to  his  action  against  the  covenantor  for  damages  for 
the  breach  of  his  covenant;  and  this  right  of  action  accmcii 
upon  covenants  against  iucumbrances  at  the  time  when  the  iu- 
combrance  is  enforced  or  the  adverse  title  asserted.  This  is  a 
right  superadded  to  the  conveyance  of  the  property,  as  the  con- 
veyance gives  a  right  in  addition  to  the  debt;  it  is  a  security  to 
the  conveyance,  as  the  conveyance  was  a  security  for  the  debt. 

Nor  can  the  covenants  be  regarded  as  an  obligation  to  pay  the 
debt,  thereby  reducing  the  claim  to  a  form  or  character  to  ren- 
der it  provable  in  bankruptcy.  It  amounts  merely  to  an  obliga- 
tion to  pay  to  the  creditor  whatever  damages  he  may  sustain  by 
the  property  being  taken  by  adverse  claims,  or  subjected  to  prioi 
incumbrances.  The  property  may  be  worth  more  or  less  than 
the  amount  of  the  debt  at  the  time  of  the  incumbrance  suffered. 
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There  is  no  covenant  as  to  its  value,  and  if  it  is  subjected  and 
sold  in  satisfaction  of  the  debt  without  adverse  claim  or  in- 
cumbrance, the  covenants  are  satisfied  without  regard  to  the 
value  of  the  property  or  the  amount  of  its  avails.  The  claim  of 
the  creditor,  therefore,  is  one  purely  for  damages,  not  reducible 
to  any  certain  and  specific  amount,  and  which  could  not  be 
properly  ascertained  but  by  the  verdict  of  a  jury;  and  it  is  well 
settled  that  such  claims  can  not  be  proved  in  bankruptcy, 
either  in  England  or  in  this  country:  Eden's  Bankrupt  Law, 
132,  133,  and  cases  there  cited;  Murray  v.  De  BoUenham,  6 
Johns.  Ch.  52;  Dusar  v.  Murgalroyd,  1  Wash.  13;  Bond  v.  Oar^ 
diner,  4  Binn.  269. 

In  this  case  the  breach  of  the  covenant  against  adverse 
claims  and  for  quiet  enjoyment  did  not  take  place  until  after 
the  appellant  had  been  discharged  as  a  bankrupt.  Though  the 
prior  lien  existed  before  the  discharge,  it  might  never  be  en- 
forced, and  the  creditor  could  not  assert  any  right  in  a  legal 
point  of  view,  upon  the  assumption  that  it  would  be  enforced. 
Certainly  the  amount  of  damages  could  not  be  ascertained, 
even  by  a  jury,  until  the  lien  was  enforced.  This  shows  con- 
clusively that  it  was  not  such  a  claim  as  could  have  been  proved 
under  the  bankruptcy. 

It  follows  from  this  view  of  the  subject,  that  the  appellant 
was  not  discharged  from  his  covenants  in  the  deed,  and  conse- 
quently that  he  is  estopped  from  setting  up  his  subsequently  ac- 
quired title  against  the  claim  of  the  appellee.  As  a  legal  propo- 
sition, this  conclusion  is  well  sustained  by  expositions  given  to 
the  bankrupt  laws  by  very  high  authorities.  In  an  equitable 
point  of  view,  the  position  of  the  appellant  would  not  be  more 
favored.  After  having  pledged  the  property  as  a  security  for  the 
payment  of  the  debt,  he  would  scarcely  be  heard,  in  point  of  mere 
equity,  to  set  up  a  claim  to  the  same  property,  founded  on  the 
existence  of  a  prior  lien  which  he  had  covenanted  against,  and 
thereby  deprive  his  creditor  of  the  security  he  had  given,  and  ap- 
propriate the  property  to  himself. 

The  decree  of  the  chancellor  is  affirmed. 


Buying  in  Adverse  Titles  and  iNOUifBaANOBs:  See  Ohamplin  ▼.  jyot- 
$on,  53  Am.  Deo.  102,  and  note  106,  where  the  subject  is  fully  discussed. 

Terms '*  Grant,  Baroaik,  and  Sell,*'  used  in  a  deed,  imply  a  ooTenant 
against  all  acts  done  or  suffered  by  the  grantor,  and  the  general  covenant  d 
warranty  is  equivalent  to  a  covenant  for  quiet  enjoyment:  Andrews  v.  Mc- 
Coy, 42  Am.  Dec.  669.  In  Oee  v.  Pkarr,  39  Id.  339,  it  was  held  that,  under 
the  statute,  these  words  implied  a  warranty  against  incumbrances.  The  prin* 
dpal  oase  was  approved  and  followed  in  Burrua  v.  WUkinwiif  31  Miss.  6i3w 
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State  v.  Field. 

[17  MIUOVBI,  629.] 

Act  OF  Leolslaturb  Wuicn  Delegates  Legislatitb  Powers  to  Coitvtt 
Courts  is  Unconstttctional.  So  a  general  law  affectiDg  private 
rights,  which  takes  effect  by  its  terms,  aud  contains  a  clause  authorizing 
the  county  courts  to  suspend  it  at  pleasure,  Is  unconstitutional  and  void. 

Appeal  from  the  circuit  court  of  Saline  county.  The  facts  are 
stated  in  the  opinion. 

Oardenhire,  aUorney  general,  for  the  state. 

Hoyden,  for  the  defendant. 

By  Court,  Oavble,  J.  Field  was  indicted  in  the  circuit  court 
of  Saline  county  for  neglect  of  duty  as  a  road  overseer,  under 
the  sixty-sixth  section  of  the  act  concerning  roads  and  high- 
ways: R.  C.  969.  He  moved  to  quash  the  indictment  l)ecau8e 
the  act  of  March  3,  1851,  in  the  twenty-seventh  section  (Sess. 
Acts,  279),  provided  a  different  and  inconsistent  mode  for  the  re- 
covery of  penalties,  and  therefore  repealed  the  sections  of  the 
act  in  the  revised  code  which  imposed  the  penalties  and  provided 
for  their  recovery  by  indictment.  To  this  it  was  replied  that 
the  thirty-third  section  of  the  act  of  March  3,  1851,  provided 
that  "  if  the  county  court  of  any  county  should  be  of  opinion 
that  the  provisions  of  the  act  should  not  be  enforced,  they  might, 
in  their  discretion,  suspend  the  operation  of  the  same  for  any 
specified  length  of  time,  and  thereupon  the  act  should  become 
inoperative  in  such  county  for  the  period  specified  in  such  order; 
•nd  thereupon  order  the  roads  to  be  opened  and  kept  in  good 
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repair,  under  the  laws  theretofore  in  force,  or  the  special  acta 
on  the  subject  of  roads  and  highways  in  the  several  counties  of 
this  state,  that  might  take  effect  and  be  in  force  after  the  fourth 
of  July  then  next."  It  was  alleged  that,  under  this  section,  the 
couniy  court  of  Saline  county  made  an  order  at  the  November 
term,  1851,  suspending  the  operation  of  the  act  until  the  second 
Monday  in  June,  1852,  and  that  the  offense  for  which  the  de- 
fendant was  indicted  was  committed  within  the  period  for 
which  the  act  was  suspended.  It  was  rejoined  by  the  defend- 
ant that  the  act,  notwithstanding  the  order  of  the  county  court 
suspending  its  operation,  continued  in  force,  because  the  sec- 
tion  of  the  act  which  authorized  the  county  courts  to  make  such 
order  was  a  delegation  of  legislative  power  to  the  county  courts 
which  was  inconsistent  with  the  constitution;  and  that  there- 
fore the  section  itself,  and  the  action  of  the  couniy  court  of 
Saline  county  under  it,  were  unconstitutional  and  void.  Of  this 
opinion  was  the  circuit  court,  and  the  indictment  was  quashed, 
which  decision  the  state  now  brings  before  this  court  for  review 
and  reversal. 

Without  a  minute  examination  and  recapitulation  of  the 
various  provisions  of  the  act  of  March  3, 1851,  it  is  sufficient  to 
flay  that  it  embraces  very  many  of  the  provisions  necessary  to  a 
road  system.  It  provides  the  mode  of  laying  out  roads,  taking 
relinquishments  from  the  proprietors  of  lands,  condemning  such 
as  the  owners  refuse  to  relinquish,  and  ascertaining  and  paying 
the  damages  thereby  incurred;  it  designates  the  persons  liable  to 
"work  on  roads,  and  provides  for  their  being  taxed,  as  well  as  for 
a  tax  upon  property,  in  order  to  keep  the  roads  in  repair;  it  pro- 
vides for  the  collection  of  the  taxes  and  their  disbursement,  for 
the  appointment  of  overseers  and  compelling  them  to  serve,  and 
for  penalties  to  be  incurred  by  them  for  neglect  of  duty,  and 
for  the  recovery  of  such  penalties  by  prescribed  judicial  pro- 
•ceedings. 

On  all  the  different  points  on  which  a  provision  i%  made,  it 
professes  to  be  the  declaration  of  the  legislative  will,  and  the 
subject  it  regulates  is  one  of  vast  importance,  not  only  to  the 
people  of  the  county,  but  to  the  people  of  the  state  at  large. 

Yet  this  act  is  submitted  to  the  control  of  every  county  court, 
to  make  such  order  for  its  being  in  force  in  their  county  as  they 
in  their  discretion  may  think  proper.  In  other  words,  this  act, 
by  its  own  provisions,  repeals  the  inconsistent  provisions  of  a 
former  act,  and  yet  it  is  left  to  the  oounly  court  to  say  which 
«ct  shall  be  in  force  in  their  county.    The  act  does  not  submit 
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the  question  to  the  connty  coort  as  an  original  qaestion^  to  be 
decided  by  that  tribunal,  whether  the  act  shall  commence  its 
operation  mthin  the  county;  but  it  became  by  its  own  terms  a 
law  in  every  county  not  excepted  by  name  in  the  act.  It  did 
not,  then,  require  the  county  court  to  do  any  act  in  order  to  give 
it  effect.  But  being  the  law  in  the  county,  and  having  by  its 
provisions  superseded  and  abrogated  the  inconsistent  provisions 
of  previous  laws,  the  county  court  is,  by  the  thirty-third  section, 
empowered,  for  such  time  as  they  may  think  proper,  to  suspend 
this  act  and  revive  the  repealed  provisions  of  the  former  act. 
When  the  question  is  before  the  county  court  for  that  tribunal 
to  determine  which  law  shall  be  in  force,  it  is  urged  before  us 
that  the  power  then  to  be  exercised  by  the  court  is  strictly  legis- 
lative power,  which,  under  our  constitution,  can  not  be  delegated 
to  that  tribunal  or  to  any  other  body  of  men  in  the  state.  In 
the  present  case,  the  question  is  not  presented  in  the  abstract; 
for  the  county  court  of  Saline  county,  after  the  act  had  been  for 
several  months  in  force  in  that  county,  did  by  order  suspend 
its  operation;  and  during  that  suspension  the  offense  was  com- 
mitted which  is  the  subject  of  the  present  indictment,  and  th» 
indictment  itself  was  found. 

The  constitution  of  the  state,  after  declaring  that ''  the  pow- 
ers of  government  shall  be  divided  into  three  departments,  each 
of  which  shall  be  confided  to  a  separate  magistracy,"  proceeds 
to  vest  the  legislative  power  of  the  government  in  these  words: 
"  The  legislative  power  shall  be  vested  in  a  general  assembly, 
which  shall  consist  of  a  senate  and  house  of  representatives. '' 
The  constitution  of  each  house  of  the  general  assembly  is  pra> 
vided  for  in  the  constitution,  the  qualifications  of  the  members, 
and  of  the  electors  who  choose  them;  the  mode  in  which  bills 
shall  be  passed  and  authenticated  is  also  directed,  and  the  ma- 
chinery is  complete  for  the  exerdse  of  the  legislative  power  con- 
ferred upon  the  general  assembly.  The  power  thus  conferred  is 
the  power  to  make  laws;  and  the  exercise  of  the  power  is  in- 
trusted to  bodies  of  men,  who  are  supposed  to  be  selected  by 
the  great  body  of  the  people  entitled  to  vote,  because  of  their 
prudence,  wisdom,  and  integrity.  The  laws  to  be  passed  form 
'^  the  rule  of  civil  conduct,  commanding  what  is  right  and  pro- 
hibiting what  is  wrong,"  and  that  rule  derives  its  force  from  the 
fact  that  it  is  the  will  of  the  whole  people,  expressed  by  their  au- 
thorized roprosentatives  in  the  forms  provided  by  the  constitu- 
tion, and  on  subjects  or  questions  on  which  the  representatives 
have  been  intrusted  to  act.    This  power,  thus  reaching  every 
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citizen  in  evexy  relation  and  every  interest,  is  to  be  regarded  as 
a  sacred  trust,  which  is  to  be  exercised  by  those  to  whom  it  haa 
been  committed,  and  every  citizen  has  a  right  to  demand  that 
the  rule  for  his  conduct  shall  be  established  by  that  body  in 
which  he,  with  his  other  fellow-citizens,  have  vested  the  power. 
That  portions  of  the  people  are  sometimes  organized  as  muni- 
cipal corporations,  and  are  intrusted  with  the  power  of  making 
by-laws  and  ordinances  for  the  regulation  of  their  own  local  and 
peculiar  interests,  and  to  which  their  assent  is  given  in  the  mode 
provided  by  law,  does  not  make  an  exception  to  the  rule  that 
the  legislative  power  conferred  upon  the  general  assembly  is  to 
be  exercised  by  that  body,  and  not  to  be  delegated  to  others. 
The  history  of  such  corporations,  their  existence  in  the  country 
previous  to  the  adoption  of  the  constitution,  the  principle  of 
presumed  consent  to  ordinances,  and  the  uniform  adjudication 
of  courts  show  that  the  power  conferred  on  such  corporationa 
to  pass  by-laws  and  ordinances,  subject  to  the  laws  of  the  state, 
stands  on  peculiar  grounds,  and  is  not  a  part  of  the  general 
legislative  power  which  is  committed  to  the  general  assembly, 
to  be  exercised  only  by  that  body. 

And  in  the  present  case,  the  defense  of  this  thirty-third  sec- 
tion is  mainly  rested  on  the  ground  that  the  power  conferred 
on  the  county  courts  is  a  power  in  relation  to  roads  within  the 
county,  as  cities  and  towns  have  power  over  their  streets,  and 
that  the  counties  are,  under  our  laws,  qtiasi  corporations,  to  which 
may  be  committed  the  power  to  adopt  one  or  the  other  of  state 
laws  regulating  roads.  The  fallacy  of  this  argument  will  be 
readily  perceived  by  attending  to  the  case  now  before  us.  The 
defendant  is  indicted  in  the  circuit  court  for  a  failure  of  duty 
as  a  road  overseer;  and  he  defends  himself  on  the  ground  that, 
though  he  may  be  liable  for  his  neglect  of  duty,  and  for  the 
penalty  imposed  bylaw,  yet  the  mode  of  recovering  that  penalty 
is  not  by  indictment,  but  by  action  before  a  justice  of  the  peace. 
The  question  which  mode  of  proceeding  shall  be  pursued  de- 
pends on  which  law  is  in  force  in  respect  to  the  recovery  of 
penalties,  that  of  1845  or  that  of  1851;  and  this  is  made  to 
depend  on  the  effect  of  an  order  of  the  county  court  of  Saline 
county  suspending  the  act  of  1851,  under  the  power  conferred 
by  its  thirty-third  section.  If  the  order  suspending  the  act  is 
valid,  and  under  a  constitutional  provision  of  the  act  of  1851, 
then  the  indictment  can  be  maintained  under  the  act  of  1845; 
but  if  no  such  power  to  make  an  order  could  be  given  to  the 
county  court,  then  the  act  of  1851  is  in  full  force,  and  the  pro- 
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to  recover  the  penalty  must  be  before  a  justice  of  the 
peace.     It  appears  impossible  to  doubt  that  the  power  which 
has  been  exercised  by  the  court  under  the  thirty-third  section 
of  tbe  act,  and  which  has  the  effect  of  determining  what  law 
shall  be  in  force  in  the  tribunals  of  the  state  for  the  recovexy  of 
penalties  which  its  own  laws  impose,  is  a  part  of  the  legislative 
power  which  can  not  be  intrusted  to  the  county  courts.    If  it 
can  be,  then  this  court,  as  well  as  the  circuit  courts,  are  bound 
bj  the  law,  as  the  county  courts  may  have  chosen  between  the 
different  acts,  and  not  only  in  the  county  of  Saline,  but  in 
every  other  county  not  excepted  in  the  act,  there  may  have  been 
at  different  times  the  one  or  the  other  of  the  different  laws  in 
force,  as  the  county  courts  may  have  indicated  by  their  orders. 
So  that  the 'orders  of  those  courts  are  to  be  produced  in  the 
circuit  courts,  and  even  in  this,  not  to  prove  facts,  but  to  show 
the  law  which  we  are  to  administer.     This  bears  a  yeiy  strong 
resemblance  to  the  exercise  of  legislative  power  by  the  county 
courts.     In  the  case  of  Parker  v.  CommonweaUh,  6  Pa.  St.  507 
[47  Am.  Dec.  480],  the  question  came  before  the  supreme  court 
of  Pennsylvania  whether  an  act  giving  to  the  citizens  of  certain 
counties  the  power  to  decide  by  vote  whether  the  sale  of  vinous 
or  spirituous  liquors  should  be  continued  within  such  counties, 
and  imposing  a  penalty  for  the  sale  of  such  liquors  where  a 
majority  of  the  votes  had  been  against  such  sale,  was  constitu- 
tional or  not.    Upon  this  question,  a  very  long  and  able  opinion 
was  given  by  Mr.  Justice  Bills,  in  which,  after  a  review  of  the 
history  and  character  of  our  constitutional  representative  gov- 
ernment, he  examines  the  extent  of  the  grant  of  "  the  legisla- 
tive power  to  a  general  assembly  to  consist  of  a  senate  and 
house  of  representatives."    After  settling  tbe  extent  of  the 
grant,  he  proceeds  to  show  that  the  legislative  power  and  the 
responsibility  for  its  correct  exercise  is  with  the  general  as- 
sembly, and  that  they  can  not  consistently  with  their  obliga« 
tions  delegate  it  to  any  other  persons,  whether  it  be  to  other 
individuals  or  a  portion  of  the  people,  or  the  whole  collected  ' 
mass  of  the  people  of  the  state.     Applying  the  principles  thus 
declared  to  the  law  then  under  consideration,  it  is  held  to  be 
unconstitutional  and  void,  although  it  was  said  to  be  a  law 
which  engaged  the  feelings  and  had  the  support  of  a  largtf 
number  of  the  best  and  most  influential  citizens. 

The  difference  between  the  statute  which  was  before  the  su« 
preme  court  of  Pennsylvania  and  that  now  under  consideration 
Lb,  that  the  entire  act  there  depended  for  its  force  in  any  oounly 
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upon  the  popular  vote  being  cast  in  its  favor  at  the  poUs^  witli* 
out  which  it  was  not  to  be  binding  as  a  law;  while  the  act  before 
us,  being  in  its  own  terms  the  expression  of  the  judgment  and 
will  of  the  legislature,  allows,  by  its  thirty- third  section,  tlie 
judgment  and  will  of  a  county  court  to  set  aside  that  of  the  leg-- 
islature  and  adopt  a  different  rule.     The  difference  between  the 
two  acts  is  more  in  form  than  substance.     The  question  passed 
upon  by  the  voters  in  Pennsylvania  was,  whether  a  law  pre- 
viously existing,  which  authorized  the  issuing  of  licenses  for  tlie 
sale  of  liquor,  should  be  suspended  for  a  year,  so  that  no 
license  during  that  time  should  be  issued;  and  as  the  majority 
of  voters  determined,  the  law  was  or  was  not  in  force.     The 
question  in  our  act  which  is  to  be  passed  upon  by  the  county- 
court  is,  whether  the  new  act  shall  be  suspended  and  the  old 
act  revived,  and  if  so,  for  how  long  a  period.    In  Bice  v.  Foster, 
4  Harr.  (Del.)  479,  the  same  questions  are  considered  by  the 
court  of  appeals  of  Delaware,  in  relation  to  an  act  which,  in 
principle,  was  precisely  like  the  Pennsylvania  act,  and  the  court 
decided  that  it  was  an  unconstitutional  attempt  to  delegate  the 
legislative  power  which  had  been  intrusted  to  the  general  as- 
sembly, and  therefore  void.     The  opinions  delivered  by  the 
judges  enter  at  large  into  the  consideration  of  the  nature  of  the 
powers  intrusted  to  the  legislative  department,  and  enforce  the 
duly  of  the  legislature  to  exercise  the  powers  upon  their  own 
responsibility.     It  is  clearly  shown  that  the  power,  thus  com- 
mitted by  the  people  into  the  hands  of  their  constitutional  rep- 
resentatives, is  not  to  be  delegated  to  others  not  trusted  by  the 
people;  nor  is  it  within  the  contemplation  of  the  constitution 
that  the  representatives  shall  attempt  to  yield  up  the  power  to 
any  portion  of  the  people  themselves.    It  would  be  easy,  by 
quoting  from  these  and  similar  decisions  in  other  states,  to  ex- 
tend appropriate  remarks  upon  the  grant  of  legislative  power  in 
the  constitution,  and  the  impropriety  and  danger  of  its  delega- 
tion to  any  other  body  of  men,  to  very  great  length;  but  it  is  the 
province  of  the  court  to  decide  the  case  upon  the  principles  in- 
volved in  it,  and  not  to  write  political  essays. 

It  is  the  opinion  of  the  court  that  the  thirty-third  section  of 
the  act  of  March  3, 1851,  is  unconstitutional  and  void,  and  that 
the  action  of  the  Saline  county  coiurt  had  under  that  section,  by 
which  the  act  was  suspended,  was  void,  and  therefore  that  the 
act  itself  was,  at  all  times  from  its  first  taking  effect,  in  force  in 
Saline  county.  As  its  provisions  for  the  recovery  of  the  penalty 
against  the  defendant  are  inconsistent  with  the  provisions  of  the 
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1a^7  under  which  he  was  indicted,  and  therefore  repealed  that 
Ia^7,  the  indictment  was  rightly  quashed  by  the  circuit  court, 
and  its  judgment  is,  with  the  concurrence  of  the  other  judges. 


UyoonarrruTAOHAL  Paovisioy  nr  Statutv  Rumnis  It  Void  to  that  ex- 
tent only:  See  Hohe  t.  Hendenon,  25  Am.  Deo.  677;  RegenU  y.  WUlkmu,  31 
Id.  72;  Winter  v.  Jones,  64  Id.  379;  Wright  v.  Wright's  Lessee,  56  Id.  723. 

The  princifal  cask  was  affbovbd  in  8t.  Louis  v.  Alexander,  23  Mow 
514;  Ukrig  v.  CUy  qf  8L  Louis,  44  Id.  458;  State  v.  WUeox,  45  Id.  462; 
Opinion  qf  Supreme  Court  Judges  on  Township  OrganiuUion  Law,  55  Id.  296; 
Zjammert  y.  LidweU,  62  Id.  191. 


State  v.  Jaokbos. 

[17  Mbmhixi.  044.] 

VThxbb  Sams  Otpeksb  is  Chasoed  ik  DmrxRENT  Fobms  in  the  indictment, 
it  rests  with  the  court  whether  a  proeeontor  shftU  be  compelled  to  eleet 
on  which  count  he  shall  proceed. 

EviDEircs  or  Thbsats  is  Inadmissibls  in  favor  of  assailant,  when  it  ap- 
pears that  snfficient  time  had  elapsed  for  the  blood  to  oooL 

Dbcla&ation  bt  Assailed  Pabtt  in  Paixution  of  Ouilt  or  Aocubxd 
is  inadmissible  when  the  declaration  was  made  some  months  snbseqnent 
to  the  commission  of  the  assaalt. 

Appeal  from  Saline  circuit  court.  The  faoiEi  are  stated  in  the 
opinion. 

Oardenhire,  ailomey  general,  for  the  state. 

ShacJcelfordj  for  the  defendant. 

By  Court,  Btland,  J.  The  defendant  was  indicted  for  felo- 
niously assaulting  and  ehootiiig  one  Jonathan  Millsaps,  with 
intent  to  kill  him.  There  were  several  counts  in  the  indict- 
ment. The  defendant  appeared  and  pleaded  not  guilty.  At  the 
trial  term,  after  the  jury  were  sworn,  the  defeudant  moved  the 
court  to  compel  the  counsel  for  the  state  to  elect  under  which 
count  of  the  indictment  the  prisoner  should  be  tried.  This 
motion  the  court  overruled,  and  the  defendant  excepted.  The 
state  then  introduced  testimony  to  prove  the  ofifense,  and  the 
defendant  ofifered  evidence  in  mitigation.  The  jury  convicted 
the  defendant,  and  assessed  his  punishment  at  two  years  im- 
prisonment in  the  state  penitentiary.  A  motion  was  made  for  a 
new  trial,  which  being  overruled,  the  defendant  excepted,  and 
brings  the  case  here  by  writ  of  error. 

The  defendant,  by  his  counsel,  offered  to  prove  in  mitigation 
that  defendant  was  informed  on  the  evening  of  the  day  before  the 
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sbootiDg  took  place  that  Millsapa  had  made  an  agreement  with 
defendant's  wife  to  get  her  a  divorce  and  many  her.     This  evi- 
dence was  objected  to  by  the  state,  and  rejected  by  the  court. 
The  defendant  then  offered  to  prove  that  Millsaps  had  told  a 
witness  that  another  person  was  more  to  blame  for  the  shootings 
than  the  defendant  was.     This  was  objected  to  by  the  attorney 
fcr  the  state,  and  the  objections  were  sustained  by  the  court. 
The  defendant  then  offered  to  prove  the  general  character  of 
Millsaps  as  a  desperado  and  dangerous  man,  and  likely  to  cacny 
his  threats  into  execution.     This  proof,  being  objected  to,  -was 
likewise  excluded  and  rejected  by  the  court.     The  case  was 
submitted  to  the  jury  under  instructions.    Both  parties  asked 
the  court  to  give  instructions,  and  all  the  instructions  prayed 
for  by  each  party  were  given  to  the  jury  without  any  objection 
or  exception.     The  only  matters,  then,  for  our  consideration 
are  the  rulings  of  the  court  below  in  regard  to  the  refusal  to 
compel  the  circuit  attorney  to  elect  under  which  count  the  de- 
fendant should  be  tried,  and  the  exclusion  and  rejection  of 
evidence  in  mitigation. 

The  practice  of  compelling  the  state  to  elect  the  count  on 
which  the  trial  shall  bo  had  is  one  always  addressed  to  the 
sound  discretion  of  the  court.  When  the  court  can  see  from 
the  indictment  that  there  is  but  one  criminal  act  charged, 
although  there  are  several  counts  in  which  the  transaction  is  set 
forth  in  a  different  manner,  and  with  different  words  and  differ- 
ent averments,  calculated  to  meet  the  different  statements  of  the 
witnesses  who  are  expected  to  prove  the  offense,  it  would  cripple 
the  prosecution  to  make  the  state  elect.  But  where  the  court 
can  see  from  the  indictment  that  various  different  and  distinct 
offenses,  each  a  felony,  have  been  charged  in  one  indictment, 
then  the  discretion  of  the  court  may  be  exercised  properly  in 
making  the  order  compelling  the  state  to  elect.  This  is  always 
addressed  to  the  discretion  of  the  court,  and  this  court  will  not 
reverse  for  the  exercise  of  such  discretion,  unless  in  a  case  where 
the  abuse  is  most  obvious  and  manifest.  To  make  the  state  elect 
on  which  count  it  would  prosecute,  in  all  cases  where  there  is 
more  than  one  count,  would  be  to  require,  in  practice,  but  one 
count  in  indictments.  Yet  we  know  that  pleaders  have  always 
been  cautioned  and  advised  to  arrange  the  formal  charges  con- 
stituting the  crime,  in  different  counts  in  different  forms  of  the 
same  indictment,  so  as  to  meet  the  evidence,  as  well  as  to  meet 
the  various  constructions  that  penal  statutes  receive  from  differ* 
ent  judges. 
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This  practice  of  refusing  or  compelling  the  state  to  elect  on 
wliicli  count  to  proceed,  according  to  the  best  discretion  of  the 
courts,  has  preyailed  in  this  state  from  its  earliest  judicial  his- 
tory ;  and  for  more  than  eighteen  years  my  experience  on  the 
circuit  bench  recognized  and  approbated  this  practice.  It  was 
always  looked  upon  as  a  matter  of  discretion:  See  Storrs  v.  State ^ 
3  Mo.  7.  It  is  the  opinion  of  this  court,  then,  that  the  court 
belo%T  did  not  err  in  refusing  to  make  the  state  elect  the  count 
on  which  to  proceed  to  try  the  prisoner  in  this  case;  for  the  in- 
dictment shows  that  the  shooting  of  Millsaps  was  the  offense, 
and  the  counts  set  forth  and  allege  this  offense  in  different 
phraseology  and  in  different  circumstances. 

The  court  below  did  not  err  in  refusing  to  admit  the  evi- 
dence offered  in  mitigation  by  the  defendant.  The  testimony  of 
Rohert  Jackson,  which  was  excluded,  was  properly  excluded. 
It  was  not  competent  eyidence. 

The  witness  stated  that  two  or  three  weeks  before  Millsaps 
was  shot  he  heard  Millsaps  say  "that  Alfred  Jackson  would 
not  take  care  of  his  wife,  nor  let  him  do  it;  that  he  would  help 
her  to  get  a  divorce  from  said  Jackson ; "  that  he  frequently 
heard  Millsaps  say  "  that  Alfred  Jackson's  wife  had  no  husband, 
and  ought  to  have  somebody  to  attend  to  her.  On  Sunday 
evening  last,  Alfred  Jackson  told  me  that  he  had  shot  Millsaps." 
The  witness  said  he  had  communicated  to  Alfred  Jackson  what 
he  had  heard  Millsaps  say.  The  words  of  the  witness  which 
are  quoted  above  were  excluded.  It  appears  from  the  record 
that  Robert  Jackson  had  died  after  the  examination  first  had 
before  the  justice  of  the  peace  who  committed  the  prisoner.  On 
this  examination  Bobert  Jackson  had  testified,  and  his  testi- 
mony was  reduced  to  writing;  the  above  words  were  not  per- 
mitted to  be  given  in  evidence  when  his  written  statement  was 
offered.  It  does  not  appear  from  the  evidence  of  Robert  Jack- 
son, taken  before  the  justice  who  committed  the  prisoner,  at 
what  time  he  communicated  these  remarks  of  Millsaps  about 
Jackson's  wife  to  Jackson;  there  is  nothing  said  about  the  time 
of  his  making  these  known  to  the  piisoner,  whether  before  or 
after  he  shot  Millsaps.  It  was  right,  then,  to  exclude  these 
words  from  the  jury  on  this  account  if  no  other.  The  court 
did  permit  the  balance  of  the  statement  to  be  read  without  any 
objection;  and  therefore,  no  other  error  than  the  exclusion  of 
the  above  words  was  complained  of  by  the  prisoner  in  regard  to 
the  testimony  of  Robert  Jackson. 
The  evidence  of  what  Millsaps  said  some  months  after  the 
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shooting  about  another  person,  whom  he  thought  more  to  blame 
than  the  prisoner,  was  properly  excluded.  It  was  no  evidence 
in  mitigation.  Though  he  blamed  one  more  than  another,  this 
did  not  show  that  he  thought  this  prisoner  not  guilty.  It  could 
not  explain  the  transaction;  it  was  properly  overruled. 

As  to  the  character  of  the  man  shot  (tiiat  is,  Millsaps)  for 
danger  and  desperation,  it  was  properly  excluded  from  the  jury. 
There  may  be  cases  where  the  general  character  would  be  proper 
evidence  before  the  jury;  it  would  explain  the  situation  of  the 
parties  and  their  acts  and  deeds  at  the  time.    But  here  is  a  man 
Ehot  by  the  prisoner,  as  he  says,  at  thirty  yards  distance,  when 
the  man  shot  exclaimed  ''  he  was  unarmed,"  and  when  the  pris- 
oner says  "  he  ^vould  have  got  the  damned  old  rascal  had  he 
not  got  behind  his  horse" — a  man  exclaiming  to  the  prisoner 
*'  not  to  shoot  him,  he  was  unarmed,  though  not  afraid;"  and 
yet  the  prisoner,  when  relating  the  occurrence,  stated  '*he 
would  have  got  the  damned  old  rascal  had  he  not  got  behind 
his  horse,"  with  as  much  seeming  indifference  to  human  life  as 
though  he  were  shooting  at  game.     '*  Would  have  got  him,  but 
he  got  behind  his  horse"!    The  bad  and  dangerous  character 
of  the  person  killed  will  not  justify  his  being  shot  under  such 
circumstances;  nor  will  it  tend  to  mitigate  the  crime  or  lessen 
the  guilt  of  the  man-slayer.    The  court  below,  therefore,  com- 
mitted no  error  in  overruling  this  evidence. 

It  seems  that  Jackson  and  his  wife  had  separated,  and  that 
Millsaps  had  carried  a  pistol  some  months  before,  and  threat- 
ened if  Jackson  came  across  his  way  or  laid  his  hands  on  him, 
he  would  shoot  him.  But  the  evidence  offered  had  no  tendency 
to  bring  the  threats  down  to  the  immediate  cause  of  shooting. 
If  there  was  time  for  the  blood  to  cool,  for  the  passions  to  sub- 
side, these  remarks  and  threats  will  not  mititgate:  See  the  case 
decided  at  this  term  of  Collins  v.  Todd,  17  Mo.  537,  and  the 
case  of  Whitney  v.  Coxe,  9  Id.  527.  In  looking  over  the  whole 
record  of  the  proceedings  of  the  court  below,  no  error  appears 
requiring  this  court  to  reverse.  This  killing  was,  from  the 
proof,  felonious,  and  the  imprisonment  for  two  years  is  the 
lowest  term  of  confinement  in  o\xr  penitentiary. 

Let  the  judgment  of  the  court  below  be  affirmed,  the  other 
judges  concurring. 

Facts  CoManTUTivo  Justification  of  AasAiTi;r  must  bk  SFiouLLf 
Shown:  State  v.  Morgan^  38  Am.  Dec.  714. 

Whkbb  Sevbkal  Dibtikct  Offenses  of  Same  Natube  abb  Joihbd  ia 
the  lame  indiotment,  whether  in  niisdemeanor  or  felony,  it  rests  in  the  die- 
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eretion  of  the  ooart  to  say  whether  the  proeecator  must  elect  on  which  coont 
be  must  proceed:  Commonweallh  y.  OUUspie,  10  Am.  Dec.  476. 

TiiJK  PBINCIPAL  CASK  WAS  FOLLOWED  AS  AUTBORITT  on  the  point  M  to  Com- 
pelling an  election  of  counts  in  8kUe  v.  Leoncard,  22  Mo.  449;  SUUe  v.  Cfray,  37 
Id.  463;  State  v.  Iktuberl,  42  Id.  242;  and  was  also  aathority  on  the  qaestion 
of  introdncing  evidence  relative  to  threats  in  State  v.  HajfM^  23  Id.  315;  and 
distingoiBhed  in  StcUe  v.  Sloan,  47  Id.  608. 


GoBwiN  V.  Walton, 

[18  Mnsoim,  71.] 

R»n01il>  OF  IlTDICTMSNT    VOB  AsSAULT  AND  BaTTKBT    TO  WhIOR    DxFKXD- 

AHT  Plbadsd  Guilty  is  evidence  in  a  civil  action  to  recover  damages 
for  the  same  offense. 

BrSMPULRT    DaMAOKS    ark    RKOOVERADLK    IX    AcmON    POR    AsSAtTLT  akd 

Battebt,  notwithstanding  the  defendant  has  been  convicted  and  fined 
on  a  pnblic  prosecution  for  the  same  offense,  and  the  plaintiff  introduces 
the  record  of  the  criminal  proceedings  in  order  to  prove  the  offense. 

PuaiBHMXNT  TO  BK  LfFUCTKD  IN  PUBLIO  PROSFX^UTION    MAT  BR  AVFRCrSD 

by  verdict  in  civil  action  for  the  same  offense,  but  damages  to  be  recov- 
ered in  the  private  suit  are  wholly  uninfluenced  by  anything  that  may 
have  transpired  in  the  prosecution  by  the  state. 

AonoH  to  recoyer  damages  for  assault  and  batteiy.  The 
plaintiff  introduced  eyidence  tending  to  show  an  aggravated 
assault,  bj  which  he  was  seriously  injured.  He  also  introduced 
the  record  of  the  proceedings  upon  an  indictment  against  the 
defendant  for  the  same  offense  in  order  to  show  that  the  defend- 
ant had  pleaded  guilty  to  one  of  the  counts.  At  the  defendant's 
request,  the  judgment  of  the  court  upon  the  indictment  and 
the  sentence  were  also  read,  which  showed  that  he  had  been 
fined  five  hundred  dollars  upon  his  plea  of  guilty.  The  court 
instructed  the  jury  that  they  might  assess  ezemplaiy  damages. 
Verdict  was  for  the  plaintiff,  and  the  defendant  appealed. 

2bdd  and  Krum,  for  the  appellant. 

C,  B.  Lordy  for  the  respondent. 

By  Court,  Soott,  J.  The  plea  of  guilty  having  been  entered 
on  the  record  in  the  case  of  the  state  against  the  present  de- 
fendant on  an  indictment  for  the  same  offense,  that  record  was 
evidence  in  the  present  action :  2  Taylor  on  Ev.  1116. 

When  an  individual  carried  on  a  criminal  prosecution  and 
a  civil  action  for  the  same  offense,  courts  have  held  him  to  hia 
election,  and  would  not  compel  a  defendant  to  discover  the 
matter  of  his  defense  and  evidence,  unless  the  prosecutor  would 
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give  up  the  right  which  he  might  otherwise  have  to  make  use  of 
this  very  discovery  against  the  defendant  in  his  civil  action, 
which  would  be  giving  him  a  most  unfair  and  unreasonable  ad- 
vantage: Hex  V.  Fielding,  2  Burr.  719.  But  this  interference 
waR  only  with  the  criminal  prosecution;  the  courts  did  not  as- 
sume any  authority  to  stay  or  arrest  in  any  way  the  private  ac- 
tions of  individuals:  Jones  v.  Clay,  1  Bos.  &  Ful.  191.  In 
assessing  the  punishment,  the  courts  would  regard  the  fact  that 
the  person  injured  had  recovered  exemplary  damages  for  the 
wrong  done,  and  so  the  jury,  who  by  statute  have  succeeded 
to  the  power  of  courts  in  assessing  the  punishment  after  a  con- 
viction, would  be  influenced  in  determining  the  degree  of  pun- 
ishment by  the  fact  that  the  party  veronged  had  recovered  vin- 
dictive damages  for  the  same  injury. 

It  would  appear,  then,  that  the  damages  of  the  party  aggrieved 
in  his  action  for  the  wrong  done  him  were  not  liable  to  bo 
affected  by  anything  done  in  the  public  prosecution.  The 
punishment  inflicted  may  be  affected  by  the  verdict  in  the  civil 
action,  but  the  damages  to  be  recovered  in  the  private  suit  are 
wholly  uninfluenced  by  anything  that  may  have  transpired  in 
the  prosecution  carried  on  by  the  state.  This  being  so,  it  was 
not  a  matter  of  any  consequence  from  which  side  the  proof  of 
the  conviction  and  fine  proceeded.  The  plaintiff  was  entitled  fo 
exemplary  damages,  notwithstanding  he  produced  such  evidence 
himself. 

Affirmed,  the  other  judges  content. 


Exemplary  Damages  for  Criminal  Torts:  See  note  to  Austin  v.  FPt/Mm, 
50  Am.  Dec.  770-775.  The  principal  case  is  cited  to  the  point  that  in  cases 
of  aggravated  tort  exemplary  damages  are  permissible,  in  Ihu:kUy  v.  Knapp, 
48  Mo.  162.  Freidenheit  v.  EdmuntUony  36  Id.  230,  held  that  the  jury  might 
give  damages  beyond  tlie  value  of  the  goods  for  breaking  and  entering  the 
owner's  store,  seizing  his  property,  putting  his  person  in  danger,  breaking  up 
his  stock,  and  injuring  his  business,  citing  the  principal  case. 

JUDQMENT  IN  CRIMINAL  ACTION  AS  EVIDENCE   IN  CiVIL  ACTION. — It  CaD 

not  be  given  in  evidence:  Steel  v.  Casxaux^  13  Am.  Dec.  288. 


Lewis  v.  Haevey. 

[18  MiMOUBI.  74.) 

OvK  Writino  his  Name  on  Back  of  Note,  whether  Neqotubli  o» 
NOT,  to  which  he  is  not  a  party,  and  before  delivery  to  the  payee,  b  to 
be  treated  as  a  maker  of  the  note  in  the  absence  of  evidence  of  % 
trary  intention. 
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Pa.rtt  Ikdobsiko  Note  betobx  Dsliyebt  to  Patbx,  avd  Chaboxd  as 
Majlkr,  may  show  that  he  signed  as  indoner,  not  as  maker,  and  that 
sach  was  the  undentanding  of  the  parties  at  the  time. 

Bytrdbn  or  Proof  is  upon  Party  Ikdorsiko  Note  before  Deuyert  to 
Payee,  and  charged  as  maker,  to  show  that  the  parties  making  and  ao- 
oepting  the  paper  regarded  it  only  as  paper  indorsed  hy  him. 

Ikdobsement  by  Third  Party  to  Rekder  Him  Liable  as  Maker  need 
not  he  made  contemporaneously  with  the  execution  of  the  note;  if  made 
before  the  note  was  completed  and  put  into  circulation,  it  is  sufficient. 

Action  upon  two  promissory  notes,  of  which  John  Wilkerson 
was  maker  and  the  plaintiffs  the  payees.  The  petition  alleged 
iliat  the  defendants  indorsed  the  notes  before  they  were  deliY- 
ered  to  the  plaintiffs,  and  thereby  became  liable  as  joint  makers. 
The  defendants'  answer  alleged  that  the  defendants  indorsed 
the  notes  at  the  request  of  George  Hanna,  who  was  the  agent 
of  Wilkerson,  and  whose  name  appeared  upon  the  back  of  the 
note  aboYe  the  defendants';  that  the  defendants  customarily  in- 
dorsed notes  for  the  accommodation  of  Wilkerson,  and  in  the 
present  case  they  supposed  the  plaintiffs  would  indorse  the 
notes  in  such  a  manner  that  the  defendants  would  be  subsequent 
indorsers,  this  being  the  obligation  they  intended  to  assume;  that 
the  defendants  were  not  privy  to  the  consideration  of  the  notes; 
and  that  the  indorsement  of  the  defendants  was  made  long  after 
the  making  of  the  notes  by  Wilkerson.  Upon  motion,  this  answer 
was  stricken  out,  and  from  the  judgment  rendered  for  the  plaint- 
iffs the  defendants  appealed. 

Thomas  B.  Hudson,  for  the  appellants. 

Olover  d;  Bichardson,  for  the  respondents. 

By  Court,  Gamble,  J.  The  promissory  notes  described  in  the 
petition  want  the  words  "  negotiable  and  payable,"  which  under 
our  statute  are  necessary  to  make  them  negotiable  with  the  like 
effect  as  inland  bills  of  exchange.  They  are  signed  by  Wilker- 
son, made  payable  to  the  plaintiffs,  and  on  the  back  of  each  the 
names  of  the  defendants  are  written  by  the  signature  of  Harvey 
&  Stewart,  which  is  the  style  of  their  firm.  The  petition  charges 
them  as  makers  of  the  notes. 

In  this  country  there  has  been  a  very  great  diversity  of 
opinion  in  relation  to  the  contract  which  the  law  implies  from 
the  fact  that  an  individual  writes  his  name  on  the  back  of  a  ne- 
gotiable note  which  is  already  complete  in  having  a  maker  and 
payee.  But  there  does  not  appear  to  be  the  same  difference  in 
relation  to  notes  which  are  not  negotiable.  The  decisions  in 
most  of  the  states  in  which  the  liability  of  such  party  to  a  note 
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not  negotiable  has  been  considered  appear  to  agree  that  he  i& 
liable  as  an  original  promisor;  and  in  this  state  the  question 
was  decided  in  Powell  v.  Thomas,  7  Mo.  440  [38  Am.  Dec.  465], 
and  such  was  held  to  be  the  meaning  and  effect  of  his  contract. 
In  that  case  the  opinion  was  expressed  that  the  same  rule  ap- 
plied to  parties  who  bore  the  same  relation  to  negotiable  notes. 
It  has  been  said  that  this  was  but  an  obiter  dictum,  as  the  note 
in  that  case  was  not  negotiable;  but  it  will  be  seen  that  the  rea- 
son for  considering  the  question  in  relation  to  such  signature 
upon  a  negotiable  note  was,  that  a  case  of  that  description  was 
then  before  Um  court,  and  as  that  case  is  not  reported,  the  opin- 
ion in  PoweU  y.  Thomas,  supra,  must  be  regarded  as  designed  to 
be  the  decision  of  the  other  case,  in  which  the  note  was  negotiable. 
It  may  be  doubtful  whether  the  distinction  made  in  the  New 
York  cases  between  notes  negotiable  and  those  which  are  not 
negotiable  applies  in  this  state.  In  New  York  their  negotiable 
notes  are  those  payable  to  order  or  to  bearer,  which  by  the  Eng- 
lish law  are  negotiable.  Other  notes  can  not  be  assigned  so  as 
to  give  the  assignee  a  right  of  action  in  his  own  name,  unless 
the  assignor  be  dead  and  there  is  no  executor  or  administrator, 
or  if  there  be  one,  that  he  refuses  to  bring  the  action  in  his 
name:  2  B.  L.  274,  sec.  5.  It  seems  that  only  in  such  cases 
are  assignees  recognized  in  courts  of  law.  As  on  such  notes  in 
that  state  an  indorsement  has  not  the  effect  of  transferring  the 
right  of  action  to  the  assignee,  to  be  enforced  in  his  own  name, 
it  appears  that  the  courts  have  held  that  the  name  of  a  third 
party  on  the  back  of  such  note  must  be  held  to  be  different  from 
the  indorsement  of  negotiable  paper,  and  subjects  such  party  to 
liability  either  as  maker  or  guarantor.  As  he  can  not  occupy 
the  position  of  indorser  on  negotiable  paper,  he  must  be  held  to 
have  contracted  in  some  other  character.  In  this  state,  all  notes, 
whether  negotiable  at  common  law  or  not,  and  whether  in  the 
form  that  makes  them  negotiable  under  the  statute,  as  inland 
bills  of  exchange,  or  not,  are  assignable,  so  that  the  assignee 
may  maintain  an  action  thereon  in  his  own  name;  and  an  as- 
signor of  a  note  not  negotiable,  although  his  contract  is  not  that 
of  an  indorser  of  a  note  negotiable,  incurs  a  liability  to  the  as- 
signee which  is  regulated  by  the  statute.  The  name  of  a  third 
person,  then,  upon  the  back  of  a  note  which  is  here  assignable, 
although  not  a  negotiable  note  under  the  statute,  may  be  the 
means  of  his  liability  as  assignor,  although  that  liability  differs 
from  that  of  an  indorser  on  negotiable  paper.  Without  stop- 
ping, however,  to  inquire  whether  the  decisions  that  have  been 
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made  in  Now  York  would  have  recognized  a  distinction  between 
negotiable  paper  and  such  as  is  assignable  under  our  statute,  if 
sucb  bad  been  assignable  there,  we  will  proceed  to  examine 
briefly  the  principles  upon  which  the  cases  now  before  this  court 
involving  these  questions  should  be  decided. 

If  a  person  who  is  not  a  party  to  a  note  writes  his  name  upon 
the  back,  we  do  not  perceive  the  correctness  of  the  position  that 
he  is  to  be  presumed  to  have  signed  only  as  an  indorser.  In 
the  absence  of  all  extrinsic  evidence,  we  do  not  admit  that  such 
is  the  import  of  his  signature.  When  he  a£Sxe8  his  name  to  the 
paper,  it  must  be  regarded  as  then  complete  so  far  as  he  is  con- 
cerned. He  delivers  to  others  the  paper  with  his  name  upon  it, 
and  confers  upon  every  holder  the  power  to  write  over  his  sig- 
nature any  engagement  that  is  consistent  with  his  own  act  of 
affixing  his  name.  To  write  over  it  an  indorsement  in  the  shape 
the  paper  then  has  is  to  take  away  all  effect  and  meaning  from 
his  signature,  because  he  is  not  payee.  To  hold  that  the  effect 
of  his  signature  is  to  bind  him  only  as  second  indorser  is  to 
declare  that  the  payee  who  holds  the  note  is  to  have  no  benefit 
from  the  signature  upon  the  back  of  it.  It  is  true  that  the 
chancellor  of  New  York,  in  Hall  v.  Newcomb,  7  Hill,  417  [42 
Am.  Dec.  82],  suggests  a  cunning  process  by  which  the  person 
who  puts  his  name  on  the  back  of  a  note  may  be  made  liable  to 
the  payee,  but  this  suggestion  is  answered  by  Senator  Bockee, 
who  says:  ''  This  sort  of  finesse  and  shuffling  is  below  the  dig- 
nity of  the  law.  We  must  take  this  contract  as  the  parties  left 
it,  complete  and  perfect  when  the  note  was  delivered  to  Hall, 
and  we  have  no  right  to  ask  him  to  resort  to  practices  bordering 
on  trick  and  deception  for  the  purpose  of  changing  the  liabilities 
of  the  parties." 

In  Tillman  v.  Wheeler^  17  Johns.  328,  and  Herrick  v.  Carman, 
12  Id.  160,  it  is  held  that  the  presumption  of  law,  from  the  ap- 
pearance of  the  paper,  without  extrinsic  proof,  is,  that  a  third 
person  who  has  put  his  name  upon  the  back  of  a  note  has 
assumed  only  the  responsibility  of  a  second  indorser.  This  may 
be  regarded  as  the  doctrine  of  the  New  York  coiurts,  but  in 
the  courts  of  Massachusetts  a  different  doctrine  prevails.  It  is 
held  in  Massachusetts  that  if  a  third  person  writes  his  name  on 
the  back  of  a  promissory  note  at  the  time  it  is  made  he  may  be 
declared  against,  and  is  bound  as  a  promisor:  Baker  v.  Briggs, 
8  Pick.  130  [19  Am.  Dec.  311];  Tenney  v.  Pnnce,  4  Id.  385  |16 
Am.  Dec.  347];  Austin  v.  Boyd,  24  Id.  G4.  The  same  is  the  law 
in  New  Hampshire  and  Vermont:  Flint  v.  Day,  9  Yt.  345;  Na^ 
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▼.  Skinner,  12  Id.  219  [36  Am.  Dec.  838];  Martin  y.  Boyd,  11  N. 
H.  385  [36  Am.  Dec.  601].  Such  is  also  the  law  in  South 
Carolina:  Sloney  t.  BeauMen,  2  McMull.  313  [39  Am.  Dec.  128]. 
In  Austin  y.  Boyd,  supra,  Morton,  J.,  says:  "It  is  well  settled, 
by  a  series  of  decisions  in  this  commonwealth,  that  where  a  per- 
son not  a  party  to  a  note  puts  his  name  upon  it  he  thereby 
makes  himself  an  original  promisor.  He  must  intend,  by  sign- 
ing his  name,  to  give  some  strength  to  the  note  and  to  incur 
some  responsibility.  He  can  not  be  an  indorser,  because  the 
note  is  not  payable  to  him,  and  perhaps  is  not  negotiable.  If 
he  does  not  make  himself  liable  as  promisor  or  guarantor,  the 
act  is  nugatory  and  unmeaning."  We  think  the  strength  of 
argument  is  decidedly  opposed  to  the  conclusion  that  the  party 
who  puts  his  name  upon  the  back  of  a  note  to  which  he  is  not 
a  party,  whether  it  be  negotiable  or  not,  is  to  be  held  only  as 
an  indorser.  We  think  that  he  is  to  be  taken  to  have  assumed 
the  obligation  arising  from  the  act  of  putting  his  name  upon 
paper  as  it  then  was,  and  upon  which  he  could  not  then  be  an 
indorser.  Shall  he  then  be  held  to  be  a  guarantor,  or  a  maker? 
In  the  absence  of  all  extrinsic  evidence,  it  is  but  giving  effect  to 
his  signature  to  allow  the  holder  to  treat  him  as  a  maker,  for 
that  is  the  effect  most  beneficial  to  the  holder,  and  is  entirely 
consistent  with  the  meaning  of  his  signature. 

It  is  very  observable  that  in  all,  or  nearly  all,  the  cases  in 
which  these  questions  have  been  considered  the  parties  pro- 
duced evidence  of  their  dealings  and  transactions  before  and  at 
the  time  of  the  execution  of  the  paper  which  was  the  foundation 
of  the  suit,  and  while  the  judges  in  their  opinions  state  general 
principles  as  applicable  to  the  cases  decided,  the  cases  them- 
selves turn  very  much  upon  their  own  facts.  Judge  Story,  in 
his  treatise  on  promissory  notes,  section  479,  says:  **  But  what- 
ever diversities  of  interpretation  may  be  found  in  the  authorities, 
where  either  a  blank  indorsement  or  a  full  indorsement  is  made 
by  a  third  person  on  the  back  of  a  note  made  payable  to  the 
payee  or  order,  or  to  the  payee  or  bearer,  as  to  whether  he  is  to 
be  deemed  an  absolute  promisor  or  maker,  or  a  guarantor,  or  an 
indorser,  there  is  one  principle  admitted  by  all  of  them,  and 
that  is,  that  the  interpretation  ought  to  be  just  such  as  carries 
into  effect  the  true  intention  of  the  parties,  which  may  be  made 
out  by  parol  proof  of  the  facts  and  circumstances  which  took 
place  at  the  time  of  the  transaction.  If  the  party  indorsing  the 
note  intended  at  the  time  to  be  bound  only  as  a  guarantor  of 
the  maker,  he  shall  not  be  deemed  to  be  a  joint  promisor  or  an 
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absolute  promisor  to  the  payee.  If  he  mtended  only  to  be  a 
second  indorser  on  the  note,  he  shall  never  be  held  liable  to  the 
payee  as  a  first  indorser.  It  is  only  in  cases  where  the  evidence 
on  these  points  is  doubtful  or  obscure,  or  totally  wanting,  that 
the  courts  of  law  adopt  rules  of  interpretation  as  furnishing 
presumptions  of  the  actual  intention  of  the  parties."  The  inten- 
tion of  the  parties  to  the  transaction  is  undoubtedly  the  object 
of  inquiry,  and  it  is  to  be  ascertained  by  rules  of  interpretation 
applied  to  the  paper  itself,  where  there  is  no  extrinsic  evidence. 
One  of  the  first  of  those  rules  would  seem  to  require  that  the 
instrument  shall  be  made  as  favorable  to  the  party  to  whom  it 
has  been  passed  as  its  terms  or  its  character  will  admit.  In  the 
absence  of  evidence,  the  party  is  to  be  treated  as  a  maker  of  the 
note. 

In  the  present  case,  the  defendants  are  charged  as  makers, 
and  in  their  answer  they  allege  that,  at  the  request  of  Hanna, 
'whose  name  was  already  upon  the  back  of  the  notes,  "  they 
indorsed  them,  intending  to  become  indorsers  of  the  notes  ac- 
cording to  the  ordinary,  usual  custom  of  indorsing  mercantile* 
paper,  and  according  to  the  position  their  names  would  haver 
occupied  had  said  plaintiffs  indorsed  said  notes  as  expected." 
They  also  deny  "  that  they  are  joint  makers  of  said  notes, 
ox  intended  to  become  such  at  the  time  they  indorsed  the 
same." 

These  allegations  in  the  answer  would  admit  the  defendants 
to  prove  that  they  indorsed  the  notes  merely  as  indorsers,  and 
that  they  did  not  sign  their  names  under  circumstances  that 
would  admit  of  their  being  held  as  makers.  If  such  evidence  is 
admissible,  the  allegations  are  sufficient  to  admit  it  as  a  defense, 
it  being  an  affirmative  defense,  to  be  made  out  by  the  defend- 
ants, on  whom  the  onus  rests  of  showing  that  tbo  parties 
making  and  accepting  the  paper  regarded  it  only  as  paper  in- 
dorsed by  the  defendants.  In  the  case  of  Powell  v.  Thomas,  supra , 
it  is  said:  '*  This,  wo  hold,  is  the  light  in  which  a  blank  indorse- 
ment, made  by  a  party  who  is  not  the  payee  of  a  note,  is  to  be 
regarded,  if  nothing  to  the  contrary  appears.  The  real  contract 
of  the  parties  may  be  shown;  but  in  the  absence  of  all  proof, 
the  foregoing  are  the  principles  by  which  we  think  courts  should 
be  governed  in  determining  the  liability  of  a  party  who,  when 
not  a  payee  or  indorsee,  will  make  a  blank  indorsement  on  a 
promissory  note."  According  to  this  declaration  of  the  law, 
the  party  changed  as  maker  may  show  the  real  character  of  the 
iianaaction,  and  that  he  did  not  become  a  maker  of  the  note  by 
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putting  his  name  on  the  back;  that  such  was  not  the  under* 
standing  of  the  parties  when  it  was  made. 

There  is  nothing  in  the  point  that  the  defendants  indorsed  the 
note  after  it  had  been  executed,  so  that  their  act  and  the  making 
of  the  note  were  not  contemporaneous.  The  defendants  put 
their  names  on  the  note  while  yet  it  was  in  the  hands  of  the 
agent  of  the  maker,  as  they  state  in  their  answer,  and  their  sig- 
nature was  therefore  made  before  the  note  was  completed  and 
put  into  circulation.  The  circumstances  of  this  case  are  wholly 
unlike  that  of  Tenney  t.  Prince,  4  Pick.  385. 

The  answer  of  the  defendants,  under  the  present  loose  system 
of  practice,  may  be  understood  as  denying  the  allegation  of  the 
petition  that  he  signed  the  notes  as  maker,  and  as  asserting  that 
he  became  a  party  only  as  indorser.  In  this  view  of  the  answer, 
it  presented  a  defense  of  which  the  court  was  bound  to  take  no- 
tice, and  which  it  was  improper  to  strike  out« 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

0ns  Writino  his  Name  on  Back  of  Notb  befobb  Dkliveby  to  Patxb 
ii  an  origiual  party  to  the  note:  Carroll  v.  Weld,  56  Am.  Deo.  481,  and  note 
siting  prior  cases.  The  principal  case  is  cited  to  this  point  in  Perry  v.  Bar* 
TeUf  18  Mo.  143;  Schneider  v.  Shijffman,  20  Id.  671;  Baker  v.  Block,  30  Id. 
227;  Western  BoalmerCs  Benevolent  Association  y,  Wolff,  45  Id.  105;  in  the 
.absence  of  extrinsic  evidence:  Siagg  v.  Sinnenfelser,  69  Id.  342;  Kuntz  v. 
Tempel,  48  Id.  76;  Rickey  v.  Dameron,  Id.  64. 

Extrinsic  Evidence  to  Show  that  Apparent  Liabilitt  on  Note  is  no* 
ItBAL  Liabilitt. — Party  signing  note  as  maker  may  by  extrinsic  evidence 
•how  whenever  it  is  material  that  he  signed  as  surety,  and  that  this  waa 
known  to  the  party  suing  on  the  note:  Lime  Bock  Bank  v.  MaUett,  66  Am. 
Dea  673.  So  one  who  incurs  the  liability  of  maker  by  writing  his  name  on 
the  back  of  a  note  may,  as  between  the  parties  to  the  note,  show  the  real 
obligation  intended  to  be  assumed  at  the  time  of  signing:  Sylvester  v.  Doumer, 
49  Id.  786;  Bright  v.  Carpenter,  34  Id.  432.    See  Perkins  v.  CaUin,  29  Id.  282. 

Parol  Evidence  is  Admissible  to  Show  that  One  Writing  his  Name 
on  back  of  note  before  delivery  to  the  payee  signed  as  indorser,  and  not  aa 
maker;  but  prima  fade  he  is  liable  as  a  maker.  The  principal  case  is  cited 
to  this  effect  in  Bddman  v.  Gray,  35  Mo.  282,  283;  Mammon  v.  Hartman,  51 
Id.  168;  Chaffee  v.  Bailroad,  64  Id.  195;  Semple  v.  Turner,  65  Id.  697.  In 
Rickey  v.  Dameron,  48  Id.  64,  it  was  cited  to  this  effect,  but  it  was  held  in 
that  ease  that  one  who  indorsed  a  bill  of  exchange  after  the  indorsement  of 
the  drawer,  to  whose  order  it  was  payable,  was  an  indorser,  not  a  joint  maker. 

Indorsement  upon  Note  in  Hands  of  Patee  is  Prbsitmed  to  be  made  at 
•zeontion  of  the  note,  and  upon  the  same  consideration:  Carroll  v.  Weld,  66 
Am.  Deo.  481;  CoUmm  v.  AveriU,  50  Id.  630;  and  if  made  subsequent  to  th« 
date  of  the  note,  it  is  presumed  to  have  been  made  upon  a  different  oonsidera* 
Hon,  and  the  indorser  will  be  regarded  as  a  guarantor:  Cdbmm  v.  AveriO^ 
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Bennt  v.  Rhodes. 

[18  MsMoxna,  147.] 

Deuvebt  07  Pbiitcipal's  Goods  bt  Factob  in  Patmsht  of  bis  Owv 
Debt  is  not  a  sale,  and  does  not  divest  the  principal's  title. 

Factor  in  Ordkb  to  Pass  Title  of  Pbihcipal  roost  sell  the  property 
according  to  the  usages  of  trade. 

Faotor  can  not  Deuveb  Goods  of  Principal  in  Satisfaohon  of  his 
Own  Debt,  or  sell  them  in  an  irregular  manner  so  as  to  pass  the  title, 
though  he  have  a  lien  on  the  goods  for  his  advances. 

Pactor  mat  Protect  Himself  to  Extent  of  his  Advances  by  selling  his 
principal's  goods. 

Where  Factor  has  Deuvered  GtooDS  of  Principal  in  Satisfaction  of 
his  Own  Debt,  although  the  factor  has  accepted  and  paid  a  bill  of  the 
principal  drawn  on  account  of  the  consignment,  which  exceeds  in  amount 
the  value  of  the  goods  delivered,  and  there  has  been  no  appropriation  of 
that  payment  to  any  particular  items  of  the  account  between  the  princi- 
pal and  factor,  nevertheless  that  amount  will  not  be  appropriated  to 
payment  for  the  goods  so  delivered  by  the  factor. 

Creditor  of  Factor  Acquires  No  Title  to  Goods  of  Principal  deliy 
ered  to  him  in  payment  of  factor's  debt,  unless  the  principal  has  received 
payment  for  the  whole  consignment  from  which  the  goods  so  delivered 
are  taken,  or  has  ratified  the  factor's  act. 

Appeal  from  St.  Louis  court  of  common  pleas.  The  opinion 
states  the  case. 

Todd  and  Krum,  for  the  appellant. 

T.  T.  OanU,  for  the  respondents. 

By  Court,  Gamble,  J.  This  is  a  civil  action  to  xecorer  the 
Talue  of  specific  articles,  the  property  of  plaintiffs,  alleged  to 
have  been  converted  by  defendant  to  his  own  use.  The  case 
was  tried  by  the  court  without  a  jury,  and  the  facts  were  found 
as  contained  in  the  deposition  of  a  witness.  The  goods,  for  the 
▼alue  of  which  the  suit  was  brought,  were  consigned  by  plaint- 
iffs to  Love  &  Osborne  of  St.  Louis  for  sale;  Love  &  Osborne 
being  commission  merchants.  The  factors,  being  indebted  to 
the  defendant  in  the  amount  of  a  note,  were  urged  by  him  to 
make  payment,  and  he  offered  to  take  payment  in  the  goods  of 
the  plaintiffs.  The  factors  informed  the  defendant  that  the 
goods  did  not  belong  to  them,  but  were  the  property  of  plaint- 
iffs, and  only  in  their  possession  for  sale  as  commission  mer- 
chants. The  defendant,  urging  the  factors  to  sell  him  the  goods 
in  payment  of  their  note,  at  last  prevailed  over  their  scruples, 
and  the  articles  were  sold  to  defendant,  and  the  note  of  the 
factors  satisfied  and  delivered  up.    At  the  time  of  this  transao- 
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tion,  the  factors,  as  consignees  of  the  goods,  had  paid  out 
money  for  freight  and  charges  upon  the  goods.     There  was  a 
memorandum  of  sales  sent  to  plaintiffs  bj  the  factors,  in  which 
the  amount  of  the  goods  sold  to  the  defendant  was  included, 
but  no  regular  account  of  sales  was  rendered  for  several  monthsx 
after  the  sale.     In  that  account  the  sale  to  defendant  was  stated 
*  In  the  mean  time  the  plaintiffs  had  drawn  bills  upon  the  factors, 
which  had  been  accepted,  and  one  of  them,  for  an  amount  ex- 
ceeding the  value  of  the  articles  which  the  defendant  had  re* 
ceived,  had  been  paid  bj  the  factors.     When  the  account  of 
sales  was  rendered,  the  factors  were  indebted  to  the  plaintiffs 
The  plaintiffs  demanded  the  property  of  the  defendant,  claim- 
ing that  under  the  circumstances  their  title  had  not  been  di- 
vested. 

As  the  title  to  the  property  was  in  the  plaintiffs,  the  ques- 
tion is,  whether  it  has  been  divested,  and  if  it  has,  by  what  act, 
and  when.  The  transaction  in  which  the  defendant  obtained 
the  plaintiffs'  goods  was  with  an  agent,  and  it  was  requisite,  in 
order  that  the  principal  should  be  bound,  that  the  authority  of 
the  agent,  whether  express  or  implied,  should  be  pursued.  The 
agent  was  intrusted  with  the  goods  of  the  principal  for  the  pur* 
pose  of  sale  for  the  benefit  of  the  principal.  In  the  absence  of 
particular  instructions,  the  agent  was  authorized  to  sell  accord- 
ing to  the  usual  mode  of  dealing  in  the  particular  trade  which 
he  was  conducting.  In  such  case,  he  might  sell  on  credit,  if 
sales  on  credit  were  customary  in  that  trade  and  at  that  place. 
If  he  sells  in  an  unusual  manner,  not  warranted  by  the  custom 
of  the  trade,  and  without  express  authority,  the  principal  is  not 
bound  by  his  act.  An  agent  for  sale  can  not  barter  the  goods 
of  his  principal,  nor  can  he  pledge  them.  The  law  that  a  fac- 
tor can  not  pledge  the  goods  of  his  principal  was  declared  in 
Paterson  v.  Tosh,  2  Stra.  1178,  and  has  been  followed  by  a 
long  train  of  decisions  in  England,  so  that  it  became  necessary 
to  resort  to  parliament  to  change  the  law,  as  was  done  by  4 
Geo.  IV.,  c.  83;  6  Geo.  IV.,  c.  94-96;  Vict.,  c.  39.  The  same 
doctrine  is  maintained  in  the  states  of  this  Union,  and  in  some 
of  them  statutes  have  been  passed  to  alter  it  in  some  respects, 
as  in  England. 

In  the  cases  in  which  courts  have  been  called  on  to  examine 
the  power  of  the  factor  to  affect  the  title  of  the  principal,  the 
true  nature  and  design  of  the  transaction  has  been  regarded, 
and  where  it  appeared  that  the  substance  of  the  arrangement 
was  a  pledge  of  the  property,  however  it  might  be  disguised 
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nnder  the  appearance  of  a  sale,  the  right  of  the  principal  waa 
protected.     In  EoUon  v.  Smith,  7  N.  H.  446,  it  was  held  that  au 
agent  having  the  goods  of  his  principal  to  sell  could  not  sell 
them  to  his  own  creditor  in  payment  of  his  own  debt,  so  as  to 
pass  the  title.     In  answer  to  the  suggestion  that  the  agent  might 
have  sold  the  goods  and  received  and  squandered  the  money, 
and  BO  the  title  would  have  passed  and  the  principal  have  been 
without  remedy  except  as  against  the  agent,  the  court  remarked: 
"  If  a  principal  may  be  subjected  to  loss  in  such  modes,  it  is 
because  he  has  thus  far  trusted  to  the  fidelity  of  the  agent,  and 
this  furnishes  no  reason  why  the  law  should  permit  the  agent 
to   defraud  him  in  other  cases.''     In   Warner  v.  Martin,   11 
How.  226,  the  supreme  court  of  the  United  States  says:  "  When 
a  contract  is  proposed  between  factors,  or  between  a  factor  and 
a  creditor,  to  pass  property  for  an  antecedent  debt,  it  is  not  a 
sale  in  the  legal  sense  of  that  word,  or  in  any  sense  in  which  it 
is  used  in  reference  to  the  commission  which  a  factor  has  to  sell. 
It  is  not  according  to  the  usage  of  trade.     It  is  a  naked  transfer 
of  property  in  payment  of  a  debt.     Money,  it  is  true,  is  the  con- 
sideration of  such  transfer;  but  no  money  passes  between  the 
contracting  parties.     The  creditor  pays  none,  and  when  the 
debtor  has  given  to  him  the  property  of  another,  in  release  of 
his  obligation,  their  relation  has  only  been  changed  by  his  viola- 
tion of  an  agency  which  society,  in  its  business  relations,  can 
not  do  without.    When  such  a  transfer  is  made  by  a  factor,  for  his 
debt,  it  is  a  departure  from  the  usage  of  trade,  known  as  well  by 
the  creditor  as  it  is  by  the  factor.     It  is  more:  it  is  a  violation 
of  all  that  a  factor  contracts  to  do  with  the  property  of  his  prin- 
cipal.    It  has  been  given  to  him  to  sell.     He  may  sell  for  cash 
or  he  may  do  so  upon  credit,  as  may  be  the  usage  of  trade.     A 
transfer  for  an  antecedent  debt  is  not  one  thing  or  the  other; 
both  debtor  and  creditor  know  it  to  be  neither." 

These  ca^s  only  apply  the  rule  that  "  the  factor  in  order  to 
pass  the  title  of  his  principal  must  sell  the  property  according 
to  the  usages  of  trade,"  to  the  facts  which  were  presented  to 
the  courts.  They  are  not  new  in  principle.  Applying  that  rule 
to  the  case  now  before  us,  it  is  clear  that  the  pretended  sale  to 
Rhodes  did  not  divest  the  title  of  the  plaintiffs,  as  a  regular 
sale  within  the  scope,  of  a  factor's  authority.  But  if  it  has 
subsequently  been  confirmed  by  the  principal,  it  will  be  equally 
effectual.  Now,  there  is  no  pretense,  from  any  fact  found  by 
the  court  below  or  in  the  evidence  given,  that  the  plaintiffs 
ewer  knew  or  suspected  the  real  character  of  the  transaction  be- 
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tween  Bhodes  and  their  agent  during  the  continuance  of  the 
agency;  or  that,  after  they  came  to  the  knowledge  of  the  facts, 
they  did  any  act  to  approve  or  ratify  it. 

But  it  is  insisted  that  the  factors,  having  a  lien  upon  the 
goods  for  the  amount  of  their  advances  made  previous  to  the  sale 
to  Bhodes,  were  authorized  to  sell  for  their  own  reimbursement, 
and  might,  to  the  amount  of  their  advances,  sell  on  their  own 
account  and  for  the  satisfaction  of  their  own  debt  to  their  cred- 
itor, Rhodes.  To  this  it  might  be  replied,  that  the  facts  found 
by  the  court  show  that  the  transaction  between  Rhodes  and 
the  factor  was  not  a  sale  under  any  such  assertion  of  right  by 
the  factor.  Again,  the  factor  can  not  dispose  of  the  goods  of 
his  principal  in  an  unusual  mode,  even  to  reimburse  his  charges. 
The  case  of  Oraham  v.  Dyster,  2  Stark.  N.  P.  23,  is  a  very 
strong  case  to  show  that  the  factor  can  not  pledge  goods  to 
raise  funds  for  the  purpose  of  meeting  bills  drawn  by  the  prin- 
cipal, or  of  reimbursing  advances  made  upon  the  goods.  So 
in  McCombie  v.  Daviea,  7  East,  6,  it  was  held  that  a  person 
taking  goods  in  pledge  from  a  factor  could  not  avail  himself  of 
the  right  which  the  factor  had  to  retain  the  goods  under  a  lien 
for  advances,  the  pledge  of  the  goods  being,  in  respect  to  the 
principal,  a  tortious  act.  Although  a  factor  may  sell,  to  reim- 
burse his  advances,  so  much  of  the  consignment  as  is  neceseaiy 
for  that  purpose,  Brovm  v.  McOran,  14  Pet.  495,  yet  such  sale  is 
to  be  in  the  usual  mode.  In  the  present  case  the  amount  turned 
over  to  Rhodes  largely  exceeded  the  amount  which  had  been 
paid  for  freight  and  drayage,  and  was  delivered  to  him  at  cash 
prices,  while  it  was  to  be  reported  to  the  plaintiffs  as  a  sale  at 
six  months,  so  as  to  give  the  factor  time  in  his  account  with  his 
principal.  This  contrivance  was  the  suggestion  of  Rhodes,  and 
was  discussed  and  agreed  upon  between  the  parties.  It  was 
not,  in  the  understanding  of  either  party,  a  sale  on  account  of 
advances  made,  but  a  mere  tortious  appropriation  of  the  goods 
of  the  principal.  It  was  not,  according  to  the  opinion  in  War- 
ver  V.  Martin^  supra ,  a  sale  in  the  proper  sense  of  that  term. 

It  is  next  insisted  that  as  the  factor  has  accepted  and  paid 
a  bill  of  the  principal  drawn  on  account  of  the  consignment, 
which  exceeds  in  amount  the  value  of  the  goods  delivered  to 
Rhodes,  and  there  has  been  no  appropriation  of  that  payment 
to  any  particular  items  of  the  account  between  the  principal  and 
factor,  it  ought  to  be  appropriated  to  the  satisfaction  of  the 
charge  arising  from  the  sale  to  Rhodes.  This  being  an  action 
for  the  recovery  of  the  value  of  property  alleged  to  have  been 
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toridonBly  deliyered  by  the  factor  to  Rhodes,  the  podtioQ  here 
assumed  is,  that  although  the  title  to  the  property  did  not  pass 
by  the  transfer  of  it  made  to  Rhodes,  yet  the  court  will,  by  a 
rule  for  the  application  of  payments,  exempt  Rhodes  from  his 
liability  to  the  plaintiffs,  and  sanction  the  contrivance  between 
him  and  the  factor  by  holding  that  the  principal  has  been  paid 
for  that  part  of  his  property  consigned  to  the  factor  which 
Rhodes  obtained,  and  that  the  loss  sustained  by  the  failure  of 
the  factor  is  a  loss  upon  the  articles  subsequently  sold.  Now, 
the  authorities  do  not  justify  the  application  of  any  such  rule 
to  this  case;  for— 1.  The  account  of  sales  rendered  to  the  plaint- 
iffs is  not  on  the  record,  and  therefore  we  do  not  know  what 
place  the  transaction  occupies  in  it;  2.  The  memorandum  of 
sales  which  was  sent  to  the  plaintiffs  has  no  sale  corresponding 
in  date  or  amount  with  the  pretended  sale  to  Rhodes;  and  3.  If 
the  account  did  show  a  sale  as  having  been  made  to  Rhodes  at 
six  months,  we  would  allow  no  ingenious  use  of  the  general 
rule  upon  which  courts  apply  payments  to  operate  a  change  of 
title  to  the  plaintiffs'  property,  which  before  the  payment  was 
still  in  the  plaintiffs,  and  had  been  converted  by  Rhodes.  In 
other  words,  unless  the  plaintiffs  had  received  payment  for  their 
whole  consignment,  they  will  not  be  held  bound  by  the  trans- 
action between  their  factor  and  Rhodes,  of  the  true  nature  of 
which  they  were  not  informed.  Rhodes,  as  wrongfully  in  the 
possession  of  their  property,  can  only  hold  it  by  their  ratifica- 
tion of  the  factor's  act,  or  by  their  being  satisfied  for  the  whole 
consignment.  If  both  parties  omit  the  application  of  payments, 
the  law  will  apply  them  according  to  justice:  United  States  y, 
Kirkpairick,  9  Wheat.  737;  Smith  v.  Loydy  11  Leigh,  516  [37 
Am.  Dec.  621]. 

The  judgment  is,  with  the  concurrence  of  the  other  judges, 
ftfiSrmed. 


Factob  can  not  Pledob  QOOD3  or  Principal  as  Secubitt  for  his 
Own  Debt:  BoU  v.  McCoy,  56  Am.  Dec.  223;  Botoie  v.  Napier,  10  Id.  641, 
and  extensive  note  diacussing  the  subject;  Bigdow  v.  Walker,  58  Id.  156.  The 
principal  case  is  cited  to  this  effect  in  Wright  y.  Solomon,  19  Cal.  72. 

Factor  can  not  Deliver  Goods  in  Satisfaction  of  his  Own  Debt  so 
as  to  pass  the  title,  although  he  have  a  lien  upon  the  goods  for  his  advances: 
See  Benny  v.  Pegram,  post,  p.  298,  a  case  vhich  arose  out  of  much  the  same 
iSscts  as  the  principal  case. 

Factor  mat  Protect  Himself  for  Advances  Made  bt  Seluno  Prin- 
cipal's Goods.  The  principal  case  is  cited  to  this  effect  in  Howard  v.  SmUht 
16  Mo.  814. 


298  Benkt  v.  Peqrail  [Missouri, 

Benny  v.  Peobam. 

[18  MiHOUBi.  191.] 

Faotob  oah  kot  Delivsb  Principal's  Goods  in  SATisrAcnoH  ov  Hn 
Own  Dxbt  so  as  to  pass  title,  thoagh  the  acoonnts  between  the  factor 
and  principal  may  be  in  the  factor's  favor. 

Action  to  recover  glass  consigned  by  the  plaintiffs  to  Love  & 
Osborne,  commission  merchants,  to  be  sold.  Love  &  Osborne 
delivered  the  glass  to  the  defendants  in  payment  of  their  own 
debt,  informing  the  defendants  that  the  glass  did  not  belong  to 
them.  There  was  evidence  showing  Love  &  Osborne  to  have 
been  in  advance  to  the  plaintiffs  when  the  glass  was  received. 
The  court  refused  the  instruction  that  the  plaintiffs'  right  of  re- 
covery would  be  affected  by  the  state  of  the  accounts  between 
them  and  Love  &  Osborne. 

Ibdd  db  Krum,  for  the  defendants  and  appellants. 

T.  T.  Gantt,  for  the  plaintiffs  and  respondents. 

By  Court,  Gamble,  J.  The  only  difference  between  this  case 
and  that  of  the  same  plaintiffs  against  Ehodes  [ante,  p.  293]  is, 
that  in  the  present  case  reliance  is  placed  upon  the  fact  that  at 
the  time  the  factors  delivered  to  the  defendants  the  goods  of 
their  principals  in  payment  of  a  debt  due  from  themselves  to  the 
defendants,  the  factors  were  in  advance  to  the  principals  to  an 
amount  equal  to  or  greater  than  the  value  of  the  property  so  de- 
livered. It  has  been  stated  in  Ehodes'  case,  that  although  a 
factor  may  sell  en'ough  of  the  goods  consigned  to  him  to  reim- 
burse himself  for  his  advances,  yet  such  sale  is  to  be  a  real  sale, 
made  in  the  usual  mode,  and  not  a  delivery  of  the  property  to  the 
creditor  of  the  factor  in  payment  of  his  debt.  In  the  trust  which 
a  factor  has  to  discharge  for  a  distant  principal,  it  is  necessary 
that  good  faith  to  the  principal  should  be  observed,  and  it  would 
be  dangerous  to  allow  him  under  a  power  to  sell  to  use  the 
goods  as  his  own  in  paying  his  own  debts;  and  in  a  case  like 
the  present,  where  a  factor  in  failing  circumstances  delivers  the 
goods  of  his  principal  to  his  own  creditor  in  payment  of  his 
debt,  it  is  not  proper  to  allow  the  question  of  title  to  the  prop- 
erty to  depend  on  the  then  state  of  accounts  between  the  prin- 
cipal and  factor.  If  the  principal  has  been  satisfied  for  his 
whole  consignment,  or  has  with  knowledge  of  the  transaction 
between  the  factor  and  his  creditor  ratified  it,  he  has  no  right 
of  action.  The  instructions  refused  by  the  court  on  the  part  of 
the  defendants  are  not  critically  examined,  because  in  the  case 
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as  made  in  the  eyidence  those  given  for  the  plaintiflh  declared 
the  law  of  the  case  correctly. 

The  judgment  is  affirmed,  with  the  concurrence  of  the  other 
jndges. 

Pledox  OB  Delitebt  bt  Faotob  of  Principal's  Goods:  See  Benny  ▼. 
BKodes,  arUe,  p.  293,  a  case  Bimilar  to  the  principal  case,  and  arising  out  of  mach 
the  same  facts.  And  see  the  note  thereto  citing  the  prior  cases  in  this  series. 
The  principal  case  is  cited  to  the  point  that  a  factor  can  not  pledge  the  goods 
of  his  principal  for  his  own  debt,  in  Wright  y.  SdUmumy  10  Cal.  72,  where 
Benny  v.  Rhodes^  ante,  p.  293,  is  also  cited. 


Morrison's  Administrator  v.  Tennessee  Marinb 

AND  Fire  Insurance  Co. 

[U  MlHOUBl,  209.  J 

ABaoLUTB  Ajssionmsnt  ob  Sale  of  Insubed  Pbopebtt  ajtkb  Iksubamcb 
18  Made  takes  away  the  insurable  interest  of  the  yendor,  and  creates  a 
bar  to  the  right  of  action  on  the  policy,  unless  by  some  means  its  exist- 
ence has  been  preserved  for  the  benefit  of  the  assignee. 

GoRTBAcr  OF  Insubancb  is  Contbact  of  Indxhnitt. 

CoHTETANGB  of    SUBJECr-MATTSR  OF  POUCT  DOES  NOT  BaB  REOOyEBT  BT 

Insubed  to  the  extent  of  his  actual  loss,  provided  it  does  not  exceed  the 

sum  insured,  if  the  conveyance  be  in  the  nature  of  a  mortgage,  or  in 

trust,  with  a  resulting  trust  to  the  insured. 
Iksubed  Who  has  Cokveted  Insubed  Pbopebtt  Retains  Insubablb  In 

TEBEST,  and  may  recover  his  actual  loss,  not  exceeding  the  amount  insured, 

when  the  grantee,  at  the  time  of  the  conveyance,  reoonveys  the  property 

to  a  third  person  as  trustee  for  the  insured  to  secure  the  payment  of  the 

purchase  money. 
Fbaudulent  Concealment  ob  Misbepbesentation  in  Regard  to  Own- 

BB*s  Intebest,  to  the  prejudice  of  the  underwriter,  will  avoid  the  policy. 
Failubb  of  Insub£d  to  Disclose  Nit  tube  and  Extent  of  his  Interest 

in  property  insured  will  not  avoid  the  policy,  in  the  absence  of  fraud. 

The  insurer  may  protect  himself  by  requiring  a  description  of  the  interest 

of  the  applicant. 
Wrebe  Insubed  has  Conveted  Pbopebtt  Insured,  Right  of  Insures 

to  be  Subbogated  to  the  securities  of  the  insured  for  the  payment  of 

the  purchase  money  can  not  arise  until  there  is  a  reoovery  of  the  insur* 

anbe,  if  at  alL 

Appial  from  St.  Lotus  court  of  common  pleas.    The  opinion 
states  the  case. 

E,  d  B.  Baies^  for  the  appellant. 

F.  M.  Eaighty  and  Todd  db  Krum,  for  the  respondent. 

By  Court,  Soott,  J.     This  was  an  action  on  a  policy  of  insur* 
anoe  against  fire  on  a  dwelling-house.     The  action  was  beguu 
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by  the  assured,  J.  S.  Morrison,  and  he  dying,  the  suit  was  pros- 
ecuted in  the  name  of  the  respondent,  his  administrator.  It  is 
averred  in  the  petition  that  while  the  said  policy  was  in  full 
force,  and  before  its  expiration,  Morrison,  in  consideration  of 
tbe  sum  of  sixty-six  thousand  one  hundred  and  sixty-six  dollars, 
conveyed  the  ground  on  which  the  insured  bmldings  were  and 
the  buildings  thereon,  with  other  lands,  to  S.  M.  Bowman; 
that  no  part  of  the  consideration  money  was  paid  to  Morrison, 
but  at  the  time  of  said  conveyance  the  said  Bowman  executed 
and  delivered  to  Barton  Bates,  trustee  for  Morrison,  a  deed  or 
reconveyance  of  the  same  premises,  conditioned  to  pay  the  said 
Morrison  the  consideration  money  of  said  sale.  To  this  petition 
there  was  a, demurrer,  which  was  overruled,  and  a  judgment  was 
rendered  for  the  plaintiff.  The  defendant  maintains  that  Mor- 
rison, by  his  conveyance  to  Bowman,  was  divested  of  all  inter- 
est in  the  subject-matter  of  the  insurance,  and  therefore  could 
maintain  no  action  on  tbe  policy;  or  if  the  transaction  with 
Bowman  did  not  produce  that  effect,  it  at  leasb  so  changed  the 
interest  of  the  assured  and  diminished  its  value  as  to  release 
the  underwriter. 

The  general  principle  is,  that  an  absolute  assignment  or  sale 
after  the  insurance  is  made  takes  away  the  insurable  inter- 
est of  the  vendor,  and  creates  a  bar  to  the  right  of  action  on 
the  policy,  unless  by  some  means  its  existence  has  been  pre- 
served for  the  benefit  of  the  assignee.  After  the  assured  has 
parted  with  all  his  interest  in  tbe  property  insured,  he  stands  as 
though  he  never  had  any  right  in  the  subject  of  the  insurance, 
and  therefore  can  not  effect  a  valid  policy  upon  it.  The  con- 
tract of  assurance  is  no  longer  a  contract  of  wager;  it  is  a  con- 
tract of  indemnity,  and  nobody  can  recover  in  respect  to  the 
loss  who  is  not  really  interested.  This  principle  is  too  obvious 
to  require  a  citation  of  authorities  in  its  support. 

But  notwithstanding  a  conveyance  of  the  subject-matter 
of  a  policy,  if  it  be  in  tbe  nature  of  a  mortgage,  or  in  trust, 
with  a  resulting  trust  to  the  insured,  so  that  he  has  an  insurable 
interest  in  the  property,  be  may  nevertheless  recover  to  the  ex- 
tent of  his  actual  loss,  provided  it  does  not  exceed  the  sum 
insured.  The  transfer  of  tbe  property  will  only  prevent  a  re- 
covery on  the  policy  by  the  assignor,  so  far  as  it  deprives  him 
of  his  insurable  interest,  without  regard  to  tbe  inquiry  whether 
the  interest  which  remains  after  the  assignment  be  of  the  same 
nature  and  character  as  that  which  existed  before  it  was  made. 
Hence  it  has  been  held  that  the  owner  of  real  estste,  which  he 
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has  sold  after  an  assurance,  ^ho  retains  the  legal  title  as  a  se- 
curilj  for  the  purchase  money,  may  maintain  an  action  for  a  loss 
after  the  contract  of  sale :  Trumbull  v.  Portage  Ins.  Co. ,  12  Ohio, 
305;  Stetson  y.  Massachusetts  Mutual  Fire  Ins.  Co.^  4  Mass.  330 
[3  Am.  Dec.  217].  In  the  case  of  Higginson  v.  Dall,  13  Id.  9G, 
it  was  held  that  a  mortgage  on  a  vessel  at  the  time  of  effecting 
the  policy  did  not  deprive  the  assured  of  his  insurable  interest, 
nor  of  his  right  of  recovery  on  the  policy.  In  the  case  of 
Gordon  v.  Mass.  Fire  db  Mar.  Ins.  Co,,  2  Pick.  249,  the  vessel  in- 
sured was  afterwards  conveyed  away  to  others,  but  as  the  pur* 
chasers,  at  the  time  of  sale,  by  a  memorandum,  promised,  and 
subsequently  by  a  covenant  undertook,  to  apply  the  proceeds 
to  the  discharge  of  debts  due  to  them  from  the  assignor,  it  was 
held  that  the  right  of  recovery  was  not  affected  by  the  transac- 
tion. In  the  case  of  Locke  v.  The  N.  A.  Ins.  Co.,  13  Mass.  61, 
the  plaintiff  shipped  a  quantity  of  fish  for  the  benefit  of  an- 
other, to  whom  he  was  indebted,  and  a  bill  of  lading  was  taken 
in  the  name  of  the  creditor.  The  fish  was  lost,  and  the  plaint- 
iff was  permitted  to  recover  on  the  policy  on  the  fish,  notwith- 
standing it  was  objected  that  he  had  no  interest.  The  court 
regarded  the  transaction  as  an  assignment  of  property  to  secure 
the  payment  of  a  debt.  So  the  inquiry  seems  to  be  narrowed 
down  to  the  point,  whether  the  plaintiff  retained  an  insurable 
interest  in  the  subject  of  the  policy  at  the  time  of  the  loss. 
Had  the  reconveyance  been  made  to  Morrison  himself,  the  pres- 
ent case  would  have  been  almost  parallel  with  that  of  Stetson  v. 
Mass.  Mutual  Fire  Ins.  Co.  ^  supra.  The  conveyance  and  recon- 
veyance must  be  regarded  as  one  transaction,  and  it  can  make 
no  difference  in  principle  whether  the  interest  reconveyed  is  a 
legal  or  equitable  one.  Whether  it  was  made  directly  to  the 
vendor  or  to  another  in  trust  for  him,  in  either  event  he  has  the 
same  interest  in  value,  and  they  are  equally  insurable. 

An  important  principle  is  involved  in  the  inquiry  as  to  the 
duty  of  the  owner  in  making  disclosures  of  the  nature,  extent, 
and  value  of  the  interest  in  the  property  on  which  he  seeks  in- 
surance against  losses  by  fire.  Any  interest  in  property  is 
insurable.  But  what  is  the  duty  of  the  owner  of  that  interest 
who  seeks  insurance  upon  it?  Should  he  minutely  disclose  his 
title  and  all  the  incumbrances  on  the  property  ?  or  should  the 
insurer  demand  from  him  information  in  relation  to  these  mat- 
ters? There  is  no  doubt  that  a  fraudulent  concealment  or  mis- 
representation in  regard  to  the  owner's  interest,  to  the  prejudice 
of  the  underwriter,  will  avoid  the  policy.    The  views  of  the 
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supreme  court  of  the  United  States  on  this  subject  vary  from 
tliose  entertained  by  other  tribunals  whose  reputation  entitles 
their  opinion  to  great  respect.  The  summary  of  the  argument 
of  that  court  is,  that  the  contract  of  insurance  is  one  in  which 
the  underwriters  generally  act  under  the  representations  of  the 
assured;  consequently  those  representations  should  be  fair,  and 
omit  nothing  which  is  material  for  the  underwriters  to  know. 
Every  circumstance  which  would  increase  the  risk  or  would 
induce  a  demand  for  a  greater  premium  should  be  disclosed. 
Insurances  against  fire  are  usually  made  in  the  confidence  that 
the  assured  will  use  all  care  to  avoid  the  loss  of  the  property 
which  his  interest  can  suggest.  The  extent  of  this  interest 
must  always  influence  the  underwriter  in  taking  or  rejecting  the 
insurance  and  in  estimating  the  premium.  Hence  it  is  necessary 
that  he  should  be  informed  of  the  nature  and  extent  of  the  in- 
terest for  which  an  insurance  is  sought.  Underwriters  do  not 
rely  so  much  upon  the  principles  of  men  as  upon  their  interests. 
That  the  materiality  of  the  facts  concealed  or  of  the  representa- 
tions made  is  a  matter  of  fact  for  the  juiy,  and  can  not  be  de- 
termined as  a  matter  of  law  by  the  court:  Columbian  Ins,  Co.  y. 
Lawrence^  2  Pet.  25. 

This  question  was  involved  in  the  case  of  Tyler  v.  JE^na 
Fire  Ins.  Co.,  12. Wend.  507.  There  a  vendee,  under  articles 
of  agreement  to  purchase  the  insured  premises,  entered  into 
possession  with  a  considerable  portion  of  the  purchase  money 
unpaid.  He  insured  the  premises  as  his  own,  without  disclosing 
the  real  nature  of  his  interest  in  them.  This  was  relied  on  as  a 
material  misrepresentation  which  avoided  the  policy,  and  the 
case  of  Columbian  Ins.  Co.  v.  Lawrence^  supra,  was  cited  to 
show  that  the  plaintiflf  could  not  recover.  But  the  court  main- 
tained that  it  had  been  deliberately  settled  in  Massachusetts,  as 
an  established  principle  of  the  law  of  insurance,  that  a  bona  fide 
equitable  interest  in  property,  of  which  the  legal  title  is  in 
another,  may  be  insured  under  the  general  name  of  property, 
or  by  a  description  of  the  thing  insured,  unless  there  be  a  false 
affirmation  or  representation,  or  a  concealment  after  inquiry  of 
the  true  state  of  the  property;  and  that  the  applicant  need  not 
represent  the  particular  interest  he  has  at  the  time,  unless  in- 
quired of  by  the  insurer;  that  the  course  of  decisions  had  been 
upon  this  understanding  of  the  law  and  in  accordance  with  it, 
And  such  was  apprehended  to  be  the  doctrine  of  the  courts  of 
England:  Lawrence  v.  Van  Home,  1  Cai.  276;  Kenny  v.  Clark' 
9on,  1  Johns.  385  [3  Am.  Dec.  33p];  Murray  v.  Columbian  InM, 
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Co.,  11  Id.  302;  Traders'  Ins.  Co.  v.  Robert,  9  Wend.  409; 
Marsh,  on  Ins.  682,  G83,  730;  Fhill.  on  Ins.  64,  94;  that  the 
nature  and  extent  of  the  interest  of  the  insured  may,  in  some 
instances,  be  material  facts  in  making  up  an  estimate  of  the 
risk  and  rate  of  premium;  and  upon  general  principles  apx)lica- 
ble  to  this  action,  a  disclosure  would  seem  to  be  required,  but 
generally  they  can  not  be  so  material  as  to  justify  a  conclusion 
that  they  would  have  varied  the  premium  paid.  The  necessity 
of  disclosing  the  title  of  the  applicant  would  greatly  embarrass 
the  operation  of  insurance,  without  affording  any  essential 
benefit  to  the  insurers.  Any  error  in  the  deduction  or  descrip- 
tion of  title  might  be  fatal.  The  rights  of  the  insurer  are  suf- 
ficiently guarded,  by  having  it  in  his  power  to  exact,  by  inquiry, 
a  description  of  the  interest  of  the  applicant,  and  by  the  recov- 
ery being  limited  in  case  of  loss  to  the  value  of  the  interest 
proved  on  the  trial.  The  minuteness  of  the  proposals  and  con- 
ditions as  to  the  description  required  of  property  to  be  insured, 
without  specifying  the  nature  or  extent  of  the  interest,  affords 
a  reasonable  inference  that  this  information  is  not  deemed  gen- 
erally material  and  indispensable. 

These  views  commend  themselves  to  our  judgment  by  their 
justness,  and  we  are  satisfied  will  effect  more  solid  justice  be- 
tween the  assured  and  the  insurer  than  the  contrary  doctrine. 
It  can  not  have  escaped  observation  that  at  first  sight  many  of 
the  principles  of  the  law  of  insurance  are  seemingly  very  arbi- 
trary, and  their  necessity  and  policy  can  only  be  seen  and  felt 
by  those  who  are  called  upon  to  give  them  a  practical  applica- 
tion. The  man  without  guile,  who  asks  for  insurance  on  his 
property,  is  not  aware  of  the  necessity  of  disclosures  which 
long  experience  in  insurance  offices  has  shown  to  the  under- 
writer to  be  necessary;  and  to  hold  his  policy  void  for  not  mak- 
ing disclosures  of  the  importance  of  which  he  is  not  aware 
would  be  gross  injustice.  If  applicants  for  insurance  are  to  be 
held  to  a  strict  representation  and  proof  of  the  nature  and 
extent  of  their  interest  in  property  on  which  they  apply  for  in- 
surance, they  will  almost  invariably  lose  the  benefit  of  their 
policies.  Are  the  liens  of  taxes,  judgments,  and  such  like  to 
avoid  policies,  unless  they  are  disclosed,  when  they  may  be 
entirely  out  of  mind  and  forgotten?  If,  from  a  want  of  the 
knowledge  of  the  law,  the  assured  mistakes  the  nature  of  his 
title,  although  he  may  have  one  equally  valuable,  is  his  policy 
to  be  avoided?  It  is  no  answer  to  say  that  the  misrepresenta- 
tion must  be  material.    What  is  material  must  be  determined 
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from  the  circumstances  of  each  case.  "What  is  material  in  one 
case  may  not  be  so  in  another,  and  so  a  wide  field  for  litigation 
will  be  opened.  The  ends  of  justice  will  be  best  subserved  bj 
holding  the  assured  only  responsible  for  fraud.  Insurance 
companies  may  protect  themselves  by  inquiries  in  relation  to 
these  things,  and  after  filling  their  policies  with  so  much  detail 
and  such  minuticB  of  information  in  regard  to  other  matters,  as 
to  create  the  impression  that  they  are  satisfied,  to  hold  that  they 
are  not  bound  by  their  contracts,  unless  information  of  another 
kind  is  communicated  by  the  assured,  which  is  not  sought  for, 
would  be  enabling  them  to  commit  the  rankest  injustice. 

The  fact  that  the  notes  given  for  the  lot  by  Bowman  are 
still  due,  and  the  right  to  be  subrogated  to  the  securities  of  the 
assured,  can  not  be  considered  in  this  litigation.  A  right  to  bo 
subrogated  can  not  arise  until  there  is  a  recovery  of  the  money 
against  the  company,  if  at  all.  There  are  not  facts  sufficient 
upon  which  any  action  can  be  founded  in  relation  to  that  mat- 
ter, if  it  could  be  inquired  into  here;  nor  is  there  anything 
upon  the  record  which  shows  that  the  damages  assessed  by  the 
court  are  not  the  standard  of  the  loss  of  the  assured. 

Judge  Btland  concurring,  the  judgment  is  affirmed. 

Judge  Gamble  did  not  sit  in  the  cause. 


Recovery  bt  Insurer  Retaining  Lien  or  Insurable  Interest  aitkb 

Alienation  of  Insured  Property  in  Defiance  of  Condition  in  Policy  i^ 
Restraint  of  Alienation. — Most  insurance  policies  contain  conditions  pro- 
viding  that  the  policy  shall  be  void  whenever  the  property  insured  shall  come 
either  partially  or  wholly  into  the  ownership  of  others  than  the  assured. 
These  provisions  are  worded  in  different  ways;  some  merely  restricting  the 
conveyance  or  sale  of  the  property,  while  others  seek  to  embrace  within  the 
scope  of  their  language  any  modification  or  incumbrance  whatever  of  tlie  title 
of  the  insured  as  it  existed  at  the  commencement  of  the  risk.  The  language 
used  in  these  provisos  is  usually  general  in  its  nature,  avoiding  an  enumera- 
tion of  forbidden  acta  with  respect  to  the  ownership  of  the  property,  and  en- 
deavoring to  include  within  general  terms,  such  as  "alienation,"  "transfer 
of  interest,"  "change  of  title,"  and  the  like,  those  encroachments  upon  the 
insurer's  property  which  the  insurance  companies  deem  detrimental  to  their 
interests.  The  construction  of  these  general  terms  and  the  determination  of 
their  scope  have  taxed  the  ingenuity  of  counsel,  and  produced  many  subtile  ju- 
dicial distinctions.  In  such  cases,  some  conflict  of  authority  is  to  be  expected. 
In  approaching  this  question,  however,  the  courts  are  predisposed  in  favor  of 
the  assured;  at  least,  they  construe  the  policy  against  the  insurer,  as  the 
pleading  against  the  pleader,  most  strongly  contra  proferentem.  The  clause 
in  restraint  of  alienation  will  be  strictly  construed,  and  confined  within  the 
narrowest  limits:  HUclicoch  v.  Nonhivesiem  Ins,  Co,,  26  N.  Y.  68;  Jlqffmwn 
T.  ,£tina  Fire  Ins,  Co,,  32  Id.  405.  "Courts  will  not  be  oatute  to  find  ways  to 
work  a  forfeiture  of  a  contract  of  insurance;  rather  they  will  atrive  to  uphold 
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it,  and  will  construe  conditions  and  proriBions  in  a  policy  strongly  against  an 
underwriter,  and  will  incline  to  uphold  the  agreement:**  IIenne»aey  v.  Man- 
haltan  Fire  Ins.  Co,,  28  Hun,  98,  100;  McMaster  v.  Ins,  Co,  of  North  Amer- 
tea,  55  Id.  222,  232.  And  the  burden  of  proof  to  show  a  breach  of  the  con- 
dition will  of  course  rest  upon  the  insurer:  Orrell  v.  Hampden  etc,  Ins.  Co,^ 
13  Gray,  431.  The  subject  of  alienation  as  defeating  a  claim  for  insurance 
receives  general  treatment  in  the  note  to  Lane  v.  Maine  Mutual  F,  Ins,  Co,^ 
28  Am.  Dec.  154-159. 

In  Absence  of  Ant  Condition  in  Policy,  the  determiuation  whether 
the  assured  can  recover  in  case  of  loes  after  he  has  incumbered  his  title  will 
rest  upon  the  decision  of  the  question  whether  he  retains  an  insurable  interest 
or  not.  Insurance  is  a  personal  contract,  and  a  contract  of  indemnity.  If  the 
insured  has  lost  nothing,  he  recovers  nothing.  What  constitutes  an  insurable 
interest  in  property  is  discussed  in  the  note  to  Strong  v.  Manufacturers^  !ns, 
Co.^  20  Am.  Dec  510  et  seq.  The  policy  contained  no  provisions  against 
alienation,  in  Insurance  Co,  v.  Sampson,  38  Ohio  St.  C72,  and  the  question 
was,  whether  the  insured  had  an  assurable  interest  at  the  time  of  the  loss. 
A  sale  under  a  mortgage  had  been  made,  and  the  sa]c  confirmed.  The  con- 
firmation was  afterwards  vacated  and  the  sale  set  aside.  But  in  the  mean 
while  the  property  was  burned,  before  the  confimnation  and  sale  were  set 
aside,  but  it  was  held  that  the  mortgagor  iu  possession  was  not  divested  of  his 
insurable  interest  by  such  unauthorized  sale  and  confirmation.  Where  a  moi* 
ety  of  a  building  insured  was  conveyed  in  fee,  the  grantor  reserving  a  term 
of  seven  years  therein,  and  the  grantee  immed  iately  rcconveyed  the  same  to  the 
grantor  in  mortgage;  and  the  mortgagee  demised  the  premities  to  the  mortgagor 
and  another  for  seven  years,  reserving  rent,  it  was  held  that  the  company  was 
liable  in  case  of  a  loss,  notwithstanding  such  conveyances:  Stetson  v.  Mussachu* 
aetis  Ins,  Co.,  4  Mass.  330;  S.  C,  3  Am.  Dec.  217.  Where  there  is  no  clause  for- 
bidding alienation  of  the  property,  the  executors  of  o  deceased  insured,  in  fa- 
vor of  whom  the  policy  has  been  renewed  after  the  death  of  the  insured,  may 
recover  on  the  policy,  though  before  the  renewal  they  had  conveyed  the 
property  insured,  and  taken  back  a  mortgage  for  the  purchase  price:  Phelj>H  v. 
Oehhard  etc.  Ins,  Co. ,  9  Bosw.  404.  But  taking  back  a  j  udgment  for  the  balance 
of  the  purchase  money  duo  does  not,  as  in  case  of  a  mortgage,  vest  an  insura- 
ble interest  in  the  vendor,  and  be  can  not  recover  on  the  policy.  The  judg- 
ment is  a  general,  not  a  specific,  lien :  Grevemeyer  v.  Southern  etc,  Ins.  Co, ,  02 
Pa.  St.  340.  A  deed  absolute  upon  its  face  may  be  shown  by  parol  to  have  been 
given  as  collateral  security,  thus  leaving  an  insurable  interest  in  the  grantor: 
TiUmore  v.  VemKmt  Mut.  Fire  Ins,  Co,,  8  N.  Y.  416. 

An  executory  contract  of  sale  does  not  defeat  the  policy.  Wheeling  Ins.  Co, 
▼.  Morrison,  36  Am.  Dec.  385,  though  part  of  the  purchase  money  be  re- 
ceived, if  the  title  to  the  gootls  at  the  time  of  the  loss  remains  in  the  person 
insured;  and  his  right  to  recover  will  not  be  limited  to  the  balance  of  purchase 
money  remaining  due:  Boston  etc.  Ice  Co.  v.  Royal  Ins,  Co.,  12  Allen,  381. 
Bat  in  a  late  English  case  the  rule  that  insurance  is  a  contract  of  indemnity 
ia  more  strictly  enforced.  After  a  contract  for  the  sale  of  a  house,  but  before 
the  completion  of  the  purchase,  the  house  was  damaged  by  fire,  and  the  in- 
saranco  company,  in  ignorance  of  tlie  contract,  paid  the  vendors  for  the  dam. 
age  done.  The  purchase  was  afterwards  completed,  the  vendors  receiving 
the  full  amount  of  the  purchase  money.  The  insurance  company  was  allowed 
to  recover  the  amount  of  the  insurance  paid,  on  the  ground  that  the  contract 
fd  insurance  being  one  of  indemnity,  the  receipt  of  the  purchase  money  by 
the  defendants  mnst  be  taken  into  account  in  estimating  the  loM  sttstain6d« 
Am.  Dao.  ToL.  UX— 00 
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and  as  it  extingnished  the  loos,  the  plaintiff  was  entitled  to  recover:  CeuifOain 
y.  Preston,  22  Am.  Law  Reg.  769,  overmling  S.  C.»  Id.  168;  S.  C,  16  Rep. 
573.  If  a  mortgagor  of  a  vessel  sell  his  remaining  interest  therein,  with  a 
stipulation  in  the  contract  of  sale  that  he  will  pay  off  the  mortgage,  and  fails 
to  comply  with  this  stipulation,  and  the  bargain  is  accordingly  given  np  and 
the  title  reconveyed  to  him,  a  policy  of  insurance  issued  to  him  before  his 
agreement  of  sale  will  then  be  valid  to  cover  a  loss:  WorthingUm  v.  Bearae, 
12  Allen,  382.  A  mere  seizure  of  goods  under  execution  does  not  divest  the 
owner  of  his  insurable  interest,  for  the  sheriff  obtains  no  more  than  a  special 
or  qualified  interest  in  the  property:  Franklin  Fire  Ins.  Co.  v.  Findlay^  37 
Am.  Dec.  430.  A  vendor  retains  an  insurable  interest  to  the  extent  of  the 
unpaid  purchase  money:  ^tna  Fire  Ins,  Co.  v.  Tyler,  16  Wend.  385;  S.  C, 
30  Am.  Dec.  90,  and  note.  A  vendor  retaining  possession  of  the  goods  by 
agreement  of  the  parties,  and  holding  the  policies  of  insurance  which  he  had 
previously  procured  thereon  as  collateral  security  for  the  payment  of  the  res- 
idue of  the  purchase  money  thereon,  retains  an  insurable  interest  in  the  goods 
to  the  extent  of  the  unpaid  purchase  money:  Norcro^a  v.  Insurance  Compa- 
nies, 55  Id.  571.  The  vendor  of  a  steamboat  has  an  insurable  interest,  and 
the  fact  that  he  has  taken  an  invalid  mortgage  to  secure  the  purchase  price 
does  not  affect  his  interest:  Bell  v.  Western  Mar.  <k  F.  Ins.  Co.,  5  Rob.  (La.) 
423;  S.  C,  39  Am.  Dec.  542.  The  mere  transfer  of  the  legal  title  of  a  vessel 
does  not  extinguish  a  right  to  recover  on  a  policy,  if  the  party  making  the 
transfer  still  retain  any  right  or  interest  in  the  vessel  or  her  proceeds:  Cordon 
v.  Mass.  Ins.  Co.,  2  Pick.  249;  Lazarus  v.  Commomoealth  Ins.  Co.,  19  Id.  81. 
See  the  note  upon  the  effect  of  alienation  of  insured  property:  Lane  v. 
Mutual  Fire  Ins.  Co.,  28  Am.  Dec.  154. 

Classification  op  Policies  CJontainino  Clauses  in  Restraint  of 
Alienation. — Such  a  classification  is  eimple,  for  the  policies  of  many  insnr- 
auce  companies  are  quite  similar.  Five  classes  of  policies  may  be  made:  I. 
Those  containing  a  clause  in  restitiint  of  alienation,  sale,  or  transfer  of  the 
property  insured;  2.  Those  containing  a  clause  restricting  a  transfer,  change^ 
or  termination  of  the  interest  of  the  insured  in  the  property  insured;  3. 
Those  containing  a  clause  restricting  any  sale,  transfer,  or  change  in  the  title 
or  possession  of  the  property  insured;  4.  Those  containing  a  clause  restrain- 
ing a  sale  or  alienation  of  the  insured  property,  in  whole  or  in  part;  5.  Those 
containing  clauses  restricting  certain  enumerated  alienations,  transfers, 
changes,  or  incumbrances  of  the  interest,  title,  or  possession  of  the  assured. 
Some  policies  contain  two  or  more  of  these  clauses,  and  would  thus  faU 
within  two  or  more  of  these  classes.  But  the  decision  of  the  court  in  each 
case  is  generally  based  upon  the  construction  of  one  clause,  and  that  the  more 
stringent  one.  We  i^ropose  to  collect  the  authorities  construing  and  defining 
these  clauses,  and  to  deduce  the  rules  of  construction  applicable  to  each.  It 
may  be  mentioned  that  most  of  these  clauses  permit  the  prohibited  alienation, 
provided  the  insurance  company  is  notified  and  give  their  consent.  And  the 
cases  cited  are  cases  where  the  alienation  has  been  made  without  the  com- 
pany's consent,  but  a  loss  having  occurred,  the  insured  nevertheless  seeks  to 
recover  his  insurance. 

Condition  Restrainino  Alienation. — ^If  the  assured  retain  an  insurable 
interest,  he  may  recover  to  that  extent.  The  term  "alienation*'  as  ap- 
lied  to  real  estate  has  a  technical  signification,  and  any  transfer  short  of  a 
conveyance  of  the  title  is  not  an  alienation:  Pollard  v.  Mut.  Fire  Ins.  Co.,  42 
Me.  221;  Masters  v.  Madison  etc.  Ins,  Co.,  II  Barb.  624.  Therefore,  wh«a 
the  condition  prohibits  alienation  or  sale  of  the  insured  property,  in  order 
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that  a  breach  of  the  condition  may  ensae,  the  entire  interest  of  the  inaiired 
mut  be  absolutely  and  permanently  divested:  Power  t.  Ocean  Tne,  Co.»  96 
Am.  Dec.  665;  Cowan  v.  /010a  StaU  Ins.  Co.,  40  Iowa,  561.  To  constitute  a 
sale  within  a  proviso  against  a  sale  or  conveyance,  the  right  to  the  property 
and  to  the  possession  must  pass  from  the  vendor  to  vendee:  WaahingUm  tic, 
Jna.  Co,  V.  Kellif,  32  Md.  421.  And  it  is  sufficient  if  the  insured  have  an  in- 
terest in  the  property  insured  at  the  time  of  the  insurance  and  at  the  hap- 
pening of  the  loss,  though  in  the  mean  while  his  interest  was  divested:  Po^ 
tTB  V.  Ocean  Ins,  Co,,  36  Am.  Dec.  666.  A  mortgage  is  not  an  "alienation*' 
of  the  property:  Pollard  v.  Mut.  Fire  Ins.  Co.,  42  Me.  221;  Conover  v.  Mu- 
tval  Ins.  Co.,  3  Denio,  254;  8.  C,  1  N.  Y.  290;  RcUins  v.  CoLumbUm  Ins.  Co., 
25  N.  H.  200;  Folsom  v.  Beltnap  eU.  Ins.  Co.,  30  Id.  231;  Jackson  v.  ifasea- 
tkuseUs  Ins.  Co.,  23  Pick.  418;  S.  C,  34  AnL  Dec.  69;  Smith  v.  Monmoulhete. 
Ins,  Co.,  50  Me.  96.  See  Wilson  v.  Hill,  3  Met.  66,  71.  A  chattel  mortgage 
is  no  "alienation:"  Bice  v.  Totoer,  1  Gray,  426.  A  surrender  of  possession 
of  goods  under  a  mortgage  to  the  mortgagee  will  not  fall  within  a  prohibi- 
tion against  sale:  Washington  Ins,  Co.  v.  Hayes,  17  Ohio  St.  432.  A  mort- 
gagor who  released  his  equity  of  redemption,  which  was  recorded,  bat  took 
back  a  bond  of  defeasance,  which  was  not  recorded,  was  barred  of  a  recovery, 
under  a  provision  in  restraint  of  alienation,  for  it  appeared  of  record  that 
there  had  been  an  alienation  of  the  property,  and  under  a  provision  by  stat- 
ute that  an  unrecorded  bond  in  such  case  should  not  make  the  transaction  a 
mortgage:  Tondinaon  v.  Monmouth  etc.  In$.  Co.,  47  Me.  232.  A  trust  deed 
of  the  insured  property  to  secure  payment  of  a  note,  although  it  is  stipulated 
that  the  title  should  be  in  the  trustee,  cre&tes  uuder  the  Georgia  code  only  a 
lien  on  the  premises,  and  is  not  an  "alienation  of  the  property  insured:"  Fir- 
ffinia  Fire  ds  Mar.  Ins.  Co.  v.  Feajin,  62  Qa.  515.  An  executory  or  conditional 
sale  is  not  an  "alienation"  of  the  property:  Trumbeltv.  Portage  etc.  Ins.  Co.,  12 
Ohio,  305;  Tiltemore  v.  Vermont  Mutual  Fire  Ins.  Co.,  20  Vt.  546;  Masters  v. 
Madison  etc,  Ins.  Co.,  11  Barb.  624;  Washington  Ins.  Co.  v.  Kelly,  32  Md.  421. 
A  lease  of  the  insured  property  is  not  an  "alienation  "  within  the  prohibi- 
tion: Bobsen  v.  Wellington  etc,  Ins.  Co.,  6  U.  G.  Q.  B.  536;  Lane  v.  Mains 
Mut,  etc.  Ins,  Co.,  28  Am.  Dec.  150.  A  sale  By  probate  court  is  no  "aliena- 
tion "  before  confirmation  of  the  sale:  Farmers*  Mut.  Ins.  Co.  etc.  v.  OrayhiU, 
74  Pa.  St.  17.  A  levy  of  execution  on  the  insured  property  is  not  an  "alien- 
ation  *'  while  a  right  of  redemption  still  remains  to  the  assured:  Clark  v.  Nem 
England  etc,  Ins.  Co. ,  53  Am.  Dec.  44.  A  condition  a^^ainst  sales  of  the  prop- 
erty does  not  apply  to  a  stock  of  goods  kept  for  sale.  The  goods  may  be  sold 
and  replaced  as  often  as  the  interests  of  the  owner  require,  the  policy  mean* 
while  covering  the  stock  on  hand:  Wolfe  v.  Security  etc,  Ins.  Co.,  39  N.  Y.  49. 
And  this  is  the  case  generally  under  all  forms  of  conditions  when  the  insur- 
ance is  effected  on  merchandise,  since  this  property  is  continually  changing 
hands  in  the  coarse  of  trade.  The  policy  will  cover  the  stock  remaining  in 
the  hands  of  the  assured:  See  ii\fra.  Alienation  of  one  of  two  houses  insured 
in  the  same  policy,  but  valued  and  insured  separately,  avoids  the  policy  only 
as  to  the  house  so  alienated,  where  the  charter  of  the  company  provides  that 
"the  alienation  of  any  property  **  shall  avoid  the  "policy  thereupon:"  Clark 
V.  New  England  etc  Ins,  Co,,  53  Am.  Dec.  44.  Where  the  insured  sells  prop- 
erty insured,  and  afterwards  takes  it  back  on  account  of  the  non-payment  of 
the  vendee,  and  is  in  possession  at  the  happening  of  the  loss,  be  will  recover: 
Powers  V.  Ocean  Ins,  Co.,  36  Id.  665;  Lane  v.  Maine  Mut.  etc.  Ins.  Co.,  28  Id. 
150.  That  a  sale  and  mortgage  back  as  security  for  the  parchase  price  oon- 
ttltafts  an  alieaatian  of  the  property  is  hardly  in  consonance  with  the  inter* 
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pretation  of  alienation  as  being  a  complete  transfer  of  all  the  interest  of  the 
insured,  nor  is  it  consistent  with  authorities  cited  below  holding  the  contrary 
under  even  more  stringent  provisions;  yet  this  is  held  in  THUemore  v.  Vermoni 
Mut,  Fire  Ins,  Co.,  20  Vt.  546.  See  also  under  this  head  the  cases  cited  in 
the  note  to  Lane  v.  Maine  Mutual  Fire  Ins.  Co,,  28  Am.  Dec.  154-156. 

Clause  Restrictino  Tiiansfer,  Change,  or  Termination  of  Interest 
OF  Insured. — Under  this  clause,  as  under  the  clause  of  our  first  class,  the 
generally  accepted  interpretation  is  that  tlie  whole  interest  of  the  insured 
must  pass,  and  while  an  insurable  interest  remains  he  may  recover.  A 
clause  restricting  the  transfer  or  tennination  of  the  interest  of  the  assured 
will  not  cover  a  sale  of  an  insured  vessel  when  a  mortgage  is  taken  back 
by  the  seller:  Hitchcock  v.  Northwestern  Ins.  Co.,  26  N.  Y.  68.  A  foreclos- 
ure and  sale  unconfirmed  does  not  work  a  forfeiture  as  long  as  it  is  inchoate. 
There  was  no  change  of  title.  It  was  not  a  **  transfer  of  interest:"  Haighl 
V.  Continental  Ins,  Co.,  92  Id.  51.  Under  a  condition  that  the  policy  be 
void  in  case  of  a  transfer  or  termination  of  interest,  by  sale  or  otherwise, 
of  the  property  without  the  written  consent  of  the  insurers,  the  policy  wad 
not  rendered  void  by  an  agreement  for  the  sale  of  the  premises  under 
which  the  purchaser  paid  part  of  the  purchase  price  and  went  into  pos* 
session,  thereby  acquiring  an  equitable  title;  but  the  insured  could  only 
recover  to  the  extent  of  the  unpaid  purchase  money,  with  interest:  Shoiwdl 
V.  J^erson  Ins.  Co.,  5.Bosw.  247.  And  a  mere  nominal  conveyance  without 
an  actual  change  of  interest  will  not  avoid  the  policy,  though  it  contain  a 
condition  that  the  property  shall  not  be  sold  or  conveyed,  or  the  interest  of 
the  parties  therein  changed.  So  on  apparent  absolute  assignment  of  the  in- 
terest of  the  insured  may  be  shown  by  parol  to  be  in  fact  an  assignment  for 
collateral  security:  Ay  res  v.  Home  Ins,  Co.,  21  Iowa,  185.  So  a  deed  made 
by  the  insured,  conveying  the  insured  goods  to  assignees  in  trust  to  pay  cred- 
itors, will  not  render  such  a  policy  void,  the  insured  retaining  the  actual 
possession  of  the  goods:  Phosnix  Ins.  Co,  y.  Lawrence,  4  Mete.  (Ky.)  9.  A 
vendor  of  goods  not  delivered,  but  to  be  paid  for  upon  delivery,  has  a  lien 
on  the  property  retained  in  possession  for  securing  payment,  and  he  is  pro- 
tected by  an  insurance  upon  the  goods  to  the  extent  of  his  interest,  notwith- 
standing a  condition  against  a  transfer  or  change  of  interest:  JStna  Ins.  Co. 
V.  Jackson,  16  B.  Mon.  242.  But  in  Bales  v.  Commercial  Ins.  Co.,  2  Cin« 
195,  the  court  held  that  in  a  case  where  the  possession  of  the  insured 
goods  was  delivered  to  another  under  a  sale,  the  condition  was  broken 
though  the  seller  retained  a  lien  for  two  thirds  of  the  purchase  price.  A 
sale  and  mortgage  back  for  the  unpaid  purchase  money  produced  no  **  changs 
of  interest  in  whole  or  in  part,"  in  Fernandez  v.  Oreat  Western  Ins.  Co,,  Z 
Robt.  457. 

Clause  Restrictino  Any  Sale,  Transfer,  or  Change  in  Titlb  or  Pos- 
session is  perhaps  the  most  stringent  of  all  the  clauses  which  are  worded  in 
general  language.  The  court  make  a  marked  distinction  between  "  change 
in  title"  and  ''change  in  interest,"  holding  the  former  to  be  much  the 
stronger  provision  of  the  two,  while  the  latter  is  not  effective  unless  after 
the  transaction  in  controversy  no  insurable  interest  remain  in  the  insured. 
*'  There  is  a  plain  distinction  between  those  clauses  which  prohibit  an  aliena- 
tion of  the  insurable  interest  and  those  which  forbid  any  change  of  title  or 
ownership:"  Oakes  v.  Manufacturers*  Ins,  Co.,  131  Mass.  165;  Samxffe  v. 
Howard  Ins.  Co.,  52  N.  Y.  502,  505,  506.  Any  material  change  in  the  titli 
of  the  insored  will  under  this  provision  avoid  the  policy  and  bar  a  reooyar^ 
thsreon:  Barnes  v.  Union  Ins.  Co.,  51  Me.  110. 


March,  1853.]    MoRRisox's  Adm'r  v.  Ins.  Co.  809 

A  mortgage,  hoxrever,  ia  maintained  by  the  majority  of  authority  to  pro- 
dace  no  change  in  the  title.  A  mortgage  or  the  mere  creation  of  a  lien  or 
incambrance  upon  the  property  can  not  effect  **any  change  in  the  title:  "  Lay 
V.  Home  Ina.  Co,,  24  Minn.  315;  Hartford  Fire  Ins,  Co,  v.  Walsh,  54  Dl.  164; 
B^/ers  V.  FamuTs'  Ins,  Co.,  35  Ohio  St.  606.  A  still  stronger  case  is  Shepherd 
V.  Union  etc.  Ins.  Co.,  38  N.  H.  232.  In  that  case,  a  provision  that  thj  policy 
ahonld  be  void  when  the  title  should  be  changed  **by  sale,  morignge,  or 
otherwise,"  was  not  effectual  to  make  the  policy  void  upon  the  mere  execu- 
tion of  a  mortgage  before  foreclosure;  for  title  is  not  changed  by  the  mere 
execution  of  a  mortgage,  which  is  a  mere  lien.  Where  the  proi>erty  was 
mortgaged  at  the  time  the  insurance  was  given,  the  insured  holding  an  equity 
of  redemption,  the  execution  of  another  mortgage  to  a  different  person,  the 
proceeds  of  which  were  applied  to  the  payment  of  the  prior  incumbrance  and 
to  other  puri>ose8,  will  not  bring  the  policy  within  the  condition  of  forfeiture 
in  case  of  a  sale,  alienation,  conveyance,  transfer,  or  change  of  title:  Avrnra 
Fire  Ins.  Co.  v.  Eddy,  55  111.  213.  As  long  as  the  right  of  equity  of  redemp- 
tion from  a  foreclosure  of  a  mortgage  remains,  the  condition  against  any 
change  of  title  or  possession  is  not  broken:  Loy  v.  Home  Ins.  Co.,  24  Minn. 
315.  A  sale  of  real  estate  under  execution,  which  had,  however,  not  yet 
been  perfected  by  deed,  and  on  which  tiie  time  for  redemption  by  the  judg- 
ment debtor  had  not  yet  expired  when  the  loss  occurred,  produced  no  change 
*' iu  the  title  or  possession"  within  the  meaning  of  the  policy:  Ilammel  v. 
QueeH*8  Ins.  Co.,  54  Wis.  72;  S.  C,  41  Am.  Rep.  1.  See  McLaren  v.  Hart- 
ford  Ins.  Co,,  1  Edm.  Sel.  Cas.  210.  But  after  the  completion  of  the  fore- 
closure the  insured  can  not  recover:  Biahop  v.  Clay,  45  Conn.  430.  But  one 
"who  grants  his  property  in  fee  to  another,  taking  back  to  himself  a  life  right 
to  use  and  occupy  the  dwelling-house  insured,  not  only  changes  in  his  title, 
but  his  insurable  interest  therein,  and  violates  a  condition  against  any  sale, 
transfer,  or  change  of  title,  although  a  mortgage  would  not  have  such  an 
effect:  Farmers'  Ins.  Co.  v.  Arclier,  36  Ohio  St.  008,  013,  014. 

The  court  in  Edmands  v.  Mutual  etc.  Ins.  Co.,  1  Allen,  311,  take  a  contrary 
Tienr  with  regard  to  mortgages.  In  that  case,  under  a  provision  against  "all 
alienations  and  alterations  in  the  ownership  *  *  *  in  any  material  par- 
ticular." A  mortgage  was  held  to  be  a  material  alteration,  on  the  ground 
that,  although  a  mortgage  was  not  an  alteration,  it  was  an  '*  alteration  in  the 
ownership.  It  alters  it  from  a  legal  to  an  equitable  ownership."  But  rc- 
Bpecting  this  decision,  it  may  be  said  that  in  many  states  a  mortgage  docs  not 
change  the  title  from  a  legal  to  an  equitable  one,  but  is  a  mere  lien  u[)on  the 
property,  the  legal  title  as  before  remaining  in  the  mortgagor.  In  such 
Btates,  then,  the  reasons  of  the  Massachusetts  case  would  not  apply,  and  a 
mortgage  would  not  be  a  violation  of  this  clause. 

Giving  a  chattel  mortgage  on  the  property  is  not  a  violation  of  the  condition 
tliat  the  policy  should  be  void  **  if  the  property  be  sold  or  transferred,  or  any 
change  take  place  in  title  or  possession,  whether  by  legal  process  or  judicial  de- 
cree, or  voluntary  transfer  or  conveyance:"  Hennessey  v.  Manhattan  Fire  Ins. 
Co.,  28  Hun,  98.  This  provision  referred  only  to  a  complete  change  or  trans- 
fer of  the  title:  Id.  Where  the  policy  contained  a  general  condition  against 
alienation  or  change  in  title,  and  also  provided  that  the  entry  of  a  foreclosure 
of  a  mortgage  should  be  deemed  an  alienation,  the  giving  of  a  chattel  mort- 
gage upon  the  assured  property  did  not  avoid  the  policy.  Such  a  provision 
would  apply  only  to  an  act  which  divested  the  title  absolutely:  Van  Deusen  v. 
Charter  OaktU.  Ins.  Co.,  1  Robt.  55.  « I  think  the  words  'change  of  title,' 
M  used  in  this  policy,  should  be  oonstrued  to  mean  some  act  which  divests 


310  Moreison's  Adm'b  v,  Ins.  Co.  [Missouri, 

it  absolutely,  and  thus  permit  the  words  *  the  entry  of  the  foreclosure  of  a 
mortgage 'to  have  a  natural  and  not  a  forced  application: "  PcrBosworth* 
G.  J.,  Id.  But  in  SchumUsch  v.  American  Ins.  Co.,  48  Wis.  26,  a  chatlsel 
mortgage  was  held  to  fall  within  the  condition  against  '*any  snbseqaent 
change  in  the  title." 

A  sale  and  mortgage  back  to  secure  unpaid  purchase  money  is  a  change  of 
title.    In  this  case  the  legal  title  certainly  Tests  in  another,  and  the  court 
is  constrained  to  recognize  the  fact.    This  is  settled  in  New  York  by  Seivage 
v.  Uouxird  I'M.  Co.,  62  N.  Y.  502.    In  that  case  the  condition  was,  "if  tho 
property  be  sold  or  transferred,  or  any  change  take  place  in  the  title  or  poe- 
session."    The  court  distinguishes  the  case  of  Hitchcock  v.  Norihwesiem  Ins. 
Co.f  26  Id.  68.     '*  The  word  *  property '  was  used  here  for  the  corpus  of  tho 
thing  insured,  as  diBtinguished  from  the  interest  of  the  insured  in  it.    *    *     * 
In  other  policies  other  expressions  widely  different  from  this  have  been  held  to 
mean  simply  the  insurable  interest  in  the  property  or  thing  insured,  as  in  Hitch' 
cock  V.  Nortkweaterii  Ins.  Co.,  26  N.  Y.  68,  the  policy  was  to  become  Toid 
'  in  case  of  transfer  or  termlDation  of  the  interest  of  the  assured  in  the  prop- 
erty insured/  and  it  was  held  that  so  long  as  an  insurable  interest  remained 
the  policy  was  not  avoided.     *    •    •    That  case  was  decided  upon  the  pecul- 
iar phraseology  of  the  condition.    The  conditions  before  us  are  broader,  and 
intended  to  provide  against  a  tmnsfer  of  title,  or  change  in  the  title  or  pos- 
session, irrespective  of  any  insurable  interest  that  might  arise  or  remain  upon 
the  change  of  title."    In  New  York,  previous  to  the  decision  in  Sctvciffe  v. 
Howard  Ins.  Co.,  supra,  the  construction  of  this  clause  adopted  in  two 
cases  had  allowed  a  sale  and  mortgage  back.     Such  a  transaction  was  held 
to  be  no  breach  of  a  condition  against  change  of  title  or  property,  in  Kilts 
V.  Massaaoit  Ins.  Co.,  56  Barb.  177;  the  court  relying  upon  Hitchcock  v. 
Northtoestem  Ins.  Co.,  26  N.  Y.  68,  and  perceiving  no  distinction  between 
"change  in  title"  and  "transfer  of  title."    In  this  latter  case  the  word 
"  title,"  it  will  be  remembered,  was  not  used  in  the  condition,  but  the  word 
"interest."    The  same  proposition  is  held  in  Savage  v.  Long  Island  Ins.  Co., 
43  How.  Pr.  462.     Though  called  to  the  attention  of  the  courts  neither  of 
these  cases  are  noticed  in  the  opinion  in  Savage  v.  Howard  Ins.  Co.,  supra^ 
which,   however,  virtually  overrules  them.     A  "change  in  the  title"  ii 
effected  by  a  conveyance  by  the  assured  though  he  took  back  a  bond  for  % 
deed:  Foote  v.  Hartford  Ins.  Co.,  119  Mass.  259.    A  mere  ezecutoiy  con- 
tract of  sale,  however,  without  change  of  possession,  is  not  a  sale  or  transfer, 
or  any  change  in  title  or  possession,  within  the  provision  of  the  policy. 
Such  a  provision  contemplates  a  legal  transfer  which  divests  the  insured  of 
title  to  or  control  over  the  property:  Browning  v.  Home  Ins.  Co.,  71  N.  Y. 
608;  IliU  V.  Cuwberland  etc.  Protection  Co.,  59  Pa.  St.  474.     An  assignment 
of  the  insured  property  as  collateral  security  is  not  a  "  sale,  transfer,  or  change 
of  title"  within  the  meaning  of  the  policy:  Ayresv.  Hartford  Ins.  Co.,  21 
Iowa,  193;  S.  C,  17  Id.  176;  but  the  condition  would  be  broken  by  a  transfer 
that  would  increase  the  temptation  on  the  part  of  the  insured  to  defraud  the 
insurer.    The  policy  will  be  avoided  by  a  conveyance  absolute  in  form  but 
given  as  security  for  a  debt  merely.     In  such  a  case,  the  conveyance  of  an 
undivided  interest  will  avoid  the  policy:  Western  Mass.  Ins.  Co.  v.  Riker,  10 
Mich.  279.    A  sale  of  an  undivided  half -interest  avoids  the  policy  under 
■uch  a  condition:  MeEioan  v.  Western  Ins.  Co.,  1  Mich.  N.  P.  118.    And 
where  partition  was  made  of  property  in  which  an  undivided  interest  had 
been  insured,  upon  the  application  of  the  co-tenant  of  the  insured,  it  was 
BOoh  a  material  change  in  the  title  of  the  property  Insured  as  would  avoid  a 
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policy  containing  a  condition  iu  restraint  of  alienation  or  change  of  title  in 
the  property  insured:  B'imes  v.  Union  etc,  Ins.  Co.,  51  Me.  110. 

A  lease  of  the  insured  property  produces  no  change  in  the  title  or  poases- 
sion:  Runnsey  v.  Phoenix  Ins.  Co.,  17  Blatchf.  627;  West  Branch  Ina,  Co, 
V.  /lef/tnjUein,  40  Pa.  St.  2S9.  Where  the  insured  made  an  oral  executory 
contract  to  lease  the  property,  and  during  the  term  of  the  insurance  the 
intended  lessee  entered  into  the  actual  possession  of  the  premises  under  a 
parol  license  for  the  purpose  of  making  repairs,  there  was  no  change  of  pos- 
session within  a  prohibition  against  a  change  iu  title  or  possession:  Alkan  v. 
Xew  HampHhirt  his.  Co.,  53  Wis.  136.  A  condition  against  '*  any  transfer, 
partial  transfer,  or  change  in  title  in  the  property"  is  not  violated  in  the  case 
of  merchandise,  a  part  of  which  is  sold.  Merchandise  is  to  be  used  for  trafSo 
and  commerce,  and  is  not  as  property  to  be  kept  unchanged:  West  Branch  InM. 
Co.  V.  Hel/ensUin,  40  Pa.  St.  289;  Biggs  v.  JVbW7i  Carolina  Home  Ins.  Co.,  83 
N.  0.  141.  A  mere  agreement  between  insured  and  anotlier  that  the  prop- 
erty shall  be  represented  as  belonging  to  the  latter  in  order  to  prevent  attach- 
ments by  the  creditors  of  the  insured  is  not  a  **sale,  transfer,  or  change  of 
title"  within  the  provision  of  the  policy:  Orrtll  v.  Hampden  etc.  Ins.  Co.,  13 
Gray,  431. 

Clauses  Riun'BAiyi.vu  Sai.e  or  Alienation  in  Wholk  or  in  Part.— This 
clause  is  aimed  at  those  decisions  which  hold  that  the  condition  restricting 
simply  an  alienation  or  sale  of  the  property  include  those  cases  only  where 
the  whole  title  and  interest  of  the  insured  is  conveyed  or  passes  out  of  him. 
Under  this  condition,  it  is  not  necessary  that  there  should  bo  an  absolute 
transfer  of  the  whole  or  any  distinct  portion  of  the  property.  If  there  hat 
been  such  a  disposition  of  it  tliat  any  property  has  passed  to  another,  it  is 
enough:  Abbott  v.  Hampden  etc.  Ins.  Co.,  30  Mo.  414.  It  is  more  stringent. 
Thus  a  mortgage  effects  a  breach  of  sucli  a  condition :  Pollard  v.  Alut.  Fire 
Ins.  Co.,  42  Id.  221.  But  it  would  hardly  do  so  if  the  mortgage  were  a  mere 
lien,  for  then  not  even  a  partial  alienation  takes  place.  A  sale  with  a  simul* 
taneous  mortgage  back  for  the  unpaid  purchase  money  is  a  sufficient  aliena- 
lion  to  avoid  the  policy  under  such  a  condition:  Abbott  v.  Hampden  etc.  Ins, 
^'o.,  30  Me.  414.  But  a  mere  contract  for  sale  and  future  delivery,  not 
divesting  the  title  of  the  vendor,  is  not  a  breach  of  the  proviso:  Kempton  v. 
.State Ins.  Co.,  17  N.  W.  Rep.  194.  If  the  legal  title  i)asses,  however,  or  only  a 
contingent  interest  remains  in  the  insurer,  the  policy  will  bo  avoided.  Thus  a 
conveyance  of  the  insured  premises  by  a  husband,  by  warranty  deed,  to  a  per- 
son who  at  the  same  time  and  as  a  part  of  the  same  transaction  conveys  the 
premises  to  the  grantor's  wife,  avoids  a  policy  which  contains  a  provision  that 
it  shall  become  void  if  the  insured  premises  are  **  sold  or  conveyed  in  whole 
or  in  part,"  although  the  husband  retains  an  interest  in  the  land  as  tenant 
by  curtesy:  OaJses  v.  Manu/ncturera*  etc.  Ins.  Co.,  131  Mass.  164.  In  Stroog 
v.  Manufacturers^  etc.  Ins.  Co.,  10  Pick.  40;  S.  C,  20  Am.  Dec.  507,  the  policy 
contained  a  condition  against  a  sale  or  conveyance  of  the  property  in  whole 
or  in  part;  but  an  insured  mortgagor,  whose  equity  of  redemption  had  been 
seized  and  sold  on  execution,  retained  an  insurable  interest  until  his  right  to 
redeem  the  equity  was  lost,  and  lie  might  until  then  recover  the  amount  of 
damage  to  the  property,  not  exceeding  the  sum  insured. 

Clait.sk8  Restricttno  Certain  Enttmerated  Alienations.— The  policy 
may  by  express  words  prohibit  the  mortgaging  of  tiie  insured  property.  In 
such  case,  a  mortgage  will  of  course  be  a  breach  of  the  condition  and  an  avoid- 
aooe  of  the  policy:  Eklen  v.  Hamilton  etc.  Ins.  Co.,  3  Allen,  362.  Where 
there  is  a  provision  against  incumbrances  as  well  as  against  a  transfer  or 
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change  in  the  title,  the  execution  of  a  mortgage  on  the  insored  property  will 
avoid  the  policy:  EUis  ▼.  State  Ins.  Co,,  16  N.  W.  Rep.  744.  When  the  pol- 
icy contains  a  stipnlation  avoiding  it  in  case  the  insured  mortgages  the  prop- 
erty without  notifying  the  secretary,  a  mortgage  of  a  portion  only  of  the 
property  insured,  the  contract  of  iniburance  being  entire,  avoids  the  whole 
policy :  Plath  v.  Minnesota  etc.  Ins*  Co,,  23  Minn.  479.  Under  a  policy  of  insur- 
ance requiring  notice  to  be  given  to  the  company  of  a  mortgaging  of  the  prop- 
erty, a  delay  in  giving  such  a  notice  for  fifty  days  is  unreasonable  and  avoids 
the  policy:  McGowan  v.  PeopWs  etc.  Im.  Co.,  64  Vt.  211.  But  in  AUen  v. 
Hudson  lixveretc.  Ins.  Co.,  19  Barb.  442,  under  a  condition  voiding  the  pol- 
icy if  any  incumbrance  should  fall  upon  the  property  insured  sufficient  to  re- 
duce the  real  interest  of  the  insured  to  a  sum  only  equal  to  or  below  the 
amount  insured,  a  mortgage  was  no  violation  of  the  condition.  For,  "as- 
suming that  such  a  mortgage  may  be  an  incumbrance  within  the  meaning  of 
tlie  condition,  which  I  think  may  well  be  doubted,  I  am  unable  to  see  how 
the  real  interest  of  the  insured  in  the  property  incumbered  has  been  reduced 
by  means  of  the  mortgapje.  •  •  •  The  only  effect  of  the  mortgage  was 
to  enable  the  mortgagees  instead  of  the  mortgagors  to  dispose  of  the  property 
and  apply  the  proceeds  to  the  payment  of  the  debts  of  the  mortgagors:  Per 
Harris,  J.,  Id.  446.  A  condition  in  a  policy  that  it  shall  cease  from  the  time 
that  the  property  insured  shall  be  *' levied  on  or  taken  into  possession  or  cus- 
tody under  an  execution  or  other  proceeding  in  law  or  equity,"  does  not  apply 
to  a  wrongful  levy  made  upon  the  property  as  that  of  another  person:  PhUO' 
delphia  etc.  Ins,  Co.  v.  MiUs,  44  Pa.  St.  241.  So  a  condition  that  the  entry 
of  a  foreclosure  of  mortgage  shall  be  deemed  an  alienation  does  not  involve 
an  invalid  judicial  sale  afterwards  set  aside:  Georgia  Home  Ins.  Co.  v.  Kin* 
nier,  28  Gratt.  88. 

Where  a  policy  enumerates  changes  in  title  in  particular  ways,  by  which 
it  is  to  be  avoided,  a  change  otherwise  made  can  not  have  this  effect,  where 
at  least  it  does  not  amount  to  an  alienation  of  the  property.  In  auch 
a  case,  a  chattel  mortgage,  under  which  no  possession  had  been  taken  by 
the  mortgagee,  and  the  sum  secured  by  which  was  not  due  at  the  time  of  the 
loss,  produced  no  forfeiture:  Judge  v.  Connecticut  Fire  Ins.  Co.,  132  Mass.  521. 
See  also  upon  this  subject  the  note  to  Lane  v.  Maine  Mutual  Fire  Ins.  Co*, 
28  Am.  Dec.  154. 

Failttrb  of  Insubed  to  Disclose  Natuke  and  Extent  of  his  Inteb- 
kst:  See  Smith  v.  Columbia  Ins.  Co.,  55  Am.  Dec.  546,  and  note  550;  OcUe* 
V.  Madison  County  M.  Ins.  Co.,  Id.  360;  King  v.  State  M.  F.  I.  Co.,  54  Id. 
692;  Clarh  v.  N,  E.  M.  F.  I.  Co.,  53  Id.  44,  and  note  citing  prior  cases. 

Contract  of  Insxtrance  is  One  of  Indemnttt:  See  McDonald  v.  Black, 
65  Am.  Dec.  448;  OUndale  Woolen  Co.  v.  P.  I.  Co.,  54  Id.  309,  and  notes 
citing  prior  cases. 

The  principal  case  is  cited  in  Obermeyer  v.  Olobe  Mut,  Ins,  Co.,  43  Mo. 
573,  as  holding  the  same  doctrine  as  Powers  v.  Ocean  Ins,  Co.,  19  La.  28; 
8.  C.,  36  Am  Dec.  665,  which  decided  that  when  the  insured  property  was 
taken  back  ar  er  sale  upon  non-payment  of  the  purchase  money,  the  policy 
was  good  notwithstanding  a  stipulation  for  forfeiture  of  the  policy  in  case  of 
a  sale,  though  in  the  principal  case  it  was  not  necessary  to  go  so  far. 
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Neueb  v.  O'Fallon. 

[18  HlMOUBl.  377.) 
TrKASUBER    OV  GoitPOlUTION  IS  NOT    LlABLK  TO    OABllIBHIIXZrT    ON    DkBT 

or  CoBPORATiON,  as  the  funds  of  the  corporation  are  not  at  hii  individaal 
disposal. 
Direction  bt  Corfobation  to  its  Tbeasursb  to  Pat  Money  to  defend- 
ant in  attachment  suit  as  a  mere  donation  will  subject  neither  the  cor- 
poration uor  its  treasurer  to  garnishment. 

Gabnishment  process  was  issued  against  O'Fallon  by  Neuer, 
tlie  plaictiff,  in  a  suit  against  Hadford  &  Mallory.  The 
plaintiff  alleged  that  the  garnishee  was,  at  the  time  he  was  sum- 
moned, the  treasurer  of  the  Illinois  Coal  Company,  and  held  in 
his  hands  a  sum  of  money  which  he  had  been  directed  by  the 
company  to  pay  to  the  defendants,  who  were  contractors.  The 
garnishee  denied  that  he  had  any  money  of  the  defendants  in  his 
hands,  either  as  treasurer  or  individually;  and  alleged  that  some 
time  prior  to  this  suit  Badford  &  Malloiy  entered  into  a  contract 
with  the  coal  company,  which  they  forfeited  by  abandoning  it 
before  completion;  that  before  the  service  of  the  garnishment 
the  company  paid  the  defendants  more  than  they  were  legally 
entitled  to  receive;  that  the  company,  for  the  reasons  which  are 
stated  in  the  opinion,  directed  the  garnishee  to  pay  the  defend- 
ants an  additional  sum  of  money,  which  was  a  mere  donation 
from  the  company;  and  that  he  paid  the  money  in  accordance 
with  the  authority  and  dii*ection  of  the  company  after  the  ser- 
Tice  of  the  garnishment.  The  garnishee  was  discharged  upon 
bis  answer. 

C.  B,  Lord^  ioT  the  plaintiff  in  error. 

C,  C.  Simmons,  for  the  defendants  in  error. 

By  Court,  Btlakd,  J.  The  only  question  in  this  case  in- 
volves the  correctness  of  the  judgment  of  the  court  below  in 
discharging  O'Fallon,  considering  him  not  liable.  Let  us  con« 
sider  this  question.  The  answer  of  O'Fallon,  which  is  not  ex- 
cepted to  or  denied,  shows  that  he  was  not  indebted  to  the  de- 
fendants in  the  attachment.  He  held  in  his  hands  the  funds 
of  a  corporation  as  its  treasurer.  These  funds  were  not  at  his 
disposal  individually;  they  were  received  and  receipted  for  in 
the  name  of  the  corporation;  they  were  paid  out  only  by  the 
orders  and  directions  of  the  corporation  through  the  checks  of 
their  treasurer,  O'Fallon.  The  corporation  was  not  garnished. 
In  the  opinion  of  this  court,  OTallon  was  properly  discharged. 
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It  seems  ihat  the  corporatiou  owed  the  defendants  nothing; 
they  had  abandoned  their  contract;  they  owed  their  workmen, 
and  the  company,  fearing  that  their  workmen  might  do  some 
injury  or  damage  to  the  proi)ertj  belonging  to  the  company, 
resolved  to  give  to  the  defendants  in  the  attachment  suit  money 
enough  to  pay  their  hands  for  the  work,  in  order  that  the  hands 
might  be  satisfied,  and  not  injure  the  property  of  the  company 
on  account  of  what  they  might  consider  bad  treatment  of  the 
defendants  to  them  in  not  paying  for  their  labor.  This  sum 
was  a  mere  donation  on  the  part  of  the  company,  prompted  in 
self-preservation.  It  was  made  for  the  benefit  of  the  workmen. 
This  money  was  paid  to  the  defendants  through  the  check  of 
the  treasurer.  There  are  no  grounds  on  which,  as  appears  by 
the  answer,  this  process  of  garnishment  can  be  maintained 
against  OTallon. 

The  judgment  of  the  court  below  must  be  affirmed,  and  with 
the  concurrence  of  the  other  judges,  is  affirmed. 


Garnishment,  Mitnicipal  Corporation  not  Liable  to,  in  favor  of 
creditor  of  one  of  its  officers:  Hawthorn  v.  St,  Louis,  47  Am.  Dec.  141;  and 
note  to  Divine  v.  Barvie,  18  Id.  200. 

Garnishment  against  Debtor  of  Ck)RPORATioN  is  Dissolved  bt  Civil 
Death  of  Corporation,  produced  by  forfeiture  of  its  charter:  litrmerti*  S 
M.  Dank  v.  LiuU^  42  Am.  Dec.  ^3. 

County  Treasurer  is  not  Liable  to  Process  of  Garnishment  upon 
debt  due  from  the  municipal  corporation.  The  principal  caae  is  cited  to  thii 
effect  in  Wallace  v.  Sawyer,  54  Ind.  506. 


RoPEB  V.  Clay- 

[18  IIIMOUBZ,  383.] 

Previous  Contract  to  Marry  Existing  between  Plaintut  and  Third 
Person  is  no  defense  to  an  action  for  breach  of  promise  of  marriage,  nor 
is  it  admissible  in  mitigation  of  damages. 

Appellate  Court  will  not  Dlsturb  Verdict  on  Ground  of  Insuffi* 
ciENCY  of  Evidence,  when  there  is  evidence  tending  to  support  it. 

General  Principle  of  Aiding  Defects  in  Pleading  by  Intendment 
APTKR  Verdict  is,  that  where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be  such 
as  necessarily  required  proof  on  the  trial  of  the  facts  so  defectively  or 
imperiectly  stated  or  omitted,  and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  jury  to  give  or  the  jury  would 
have  given  the  verdict,  such  defect,  imperiection,  or  omission  is  cored 
by  the  verdict. 
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Omission  to  Avsr  Dbtendant's  Promisb  to  Marrt,  in  ooant  for  breach 
of  promiae  of  marriage,  is  cured  by  verdict,  where  there  is  an  averment 
that  "  the  plaintiff  promised  to  many  the  defendant  at  the  special  in- 
stance and  request  of  the  defendant,"  and  a  subsequent  averment  *'  that 
the  defendant,  not  regarding  his  said  promise  and  undertaking." 

SSDUCTION  ASD    IMPREGNATION  CONSTITUTE  No  CvUSE   OF  ACTION   against 

the  seducer  in  behalf  of  the  party  seduced. 

Count  for  Breach  of  Promise  of  Marriage  is  not  Affected  by  count 
for  seduction  joined  with  it,  and  the  latter  may  be  disregarded  under  a 
practice  act  allowing  the  plaintiff  to  join  as  many  different  causes  of 
action  as  he  may  have  against  the  defendant. 

Admission  of  Evidence  on  Count  not  Oood  in  Law  is  not  ground  for 
arrest  or  reversal  of  the  judgment,  when  the  evidence  might  have  been 
given  under  another  good  count  of  the  declaration. 

Admission  of  Evidence  imDER  Count  for  Seduction  in  action  for  breach 
of  promise  of  marriage  is  not  ground  for  the  arrest  or  reversal  of  the 
judgment,  for  this  evidence  could  properly  have  been  admitted  under 
the  count  for  the  breach  of  promise  in  aggravation  of  damages. 

Ebbob  to  Wright  circuit  court.     The  opinion  states  the  case. 
McBride  and  Edtvards,  for  the  plaintiff  in  error. 
F,  P.  Wright,  for  the  defendant  in  error. 

By  Court,  Btland,  J.  The  plaintiff,  Roper,  filed  her  petition 
in  the  Wright  circuit  court,  in  j^Iarch,  1852,  against  the  defend* 
ant.  Clay.  The  petition  contained  three  counts,  setting  forth 
three  causes  of  action  against  the  defendant:  the  first  count  "was 
for  a  breach  of  promise  of  marriage;  the  second  was  for  seduc- 
tion and  getting  the  plaintiff  with  child;  the  third  was  for  mal- 
practice as  a  physician,  whereby  the  plaintiff's  health  was 
greaUy  impaired,  etc.  The  defendant  filed  his  answer  denying 
the  matters  charged  in  the  plaintiff's  petition.  He  denied  that 
he  ever  promised  to  marry  the  plaintiff;  denied  that  he  ever 
seduced  the  plaintiff,  or  that  he  ever  had  carnal  knowledge  of 
the  plaintiff;  denied  any  malpractice  by  him  as  a  physician  upon 
said  plaintiff;  and  denied  all  the  material  charges  contained  in 
plaintiff's  petition.  At  the  May  term  of  the  court,  in  the  year 
1853,  the  cause  was  tried,  and  the  jury  found  the  issues  upon 
the  counts  for  breach  of  marriage  and  seduction  for  the  plaintiff, 
and  the  issue  upon  the  count  for  malpractice  for  the  defendant, 
and  assessed  the  plaintiff's  damages  at  one  thousand  dollars. 

The  defendant  moved  for  a  new  trial,  which  being  overruled, 
he  excepted.  He  also  filed  his  motion  in  arrest  of  judgment, 
which  was  overruled,  and  defendant  excepted  and  filed  his  bill 
of  exceptions,  and  brings  the  case  here  by  writ  of  error. 

The  questions  necessary  for  the  consideration  of  this  court 
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arise  principallj  upon  tlie  motion  in  arrest  of  judgment.  The 
plaintiff  in  error,  however,  complains  of  the  ruling  of  the  court, 
in  refusing  to  permit  him  to  prove  that,  at  the  time  spoken  of 
hj  the  witnesses  of  the  promise  to  marry  between  plaintiff  be- 
low and  the  defendant,  she,  the  plaintiff  below,  was  engaged  to 
marry  a  third  person.  The  plaintiff  in  error  contends  that  if 
6uch  contract  to  marry  a  third  person  did  exist,  the  subsequent 
contract  with  him  was  null  and  void,  and  the  plaintiff  below  had 
i:o  right  to  complain  of  a  breach  thereof;  and  at  least  that  such 
evidence  should  have  gone  to  the  jury  in  mitigation  of  damages. 
Ho  also  contends  that  the  evidence  given  did  not  warrant  the 
jury  in  finding  their  verdict.  I  have  mentioned  these  points  to 
let  the  plaintiff  in  error  see  that  they  did  not  escape  our  con- 
sideration. There  is  nothing  in  them  requiring  the  interference 
of  this  court.  The  existence  of  a  promise  on  the  part  of  the 
plaintiff  below  to  marry  a  third  person  can  not  avail  the  plaintiff 
in  error.  He  was  in  no  manner  affected  thereby.  His  interven- 
tion though,  at  such  a  time,  and  promise  to  marry,  and  his  sub- 
sequent conduct,  as  found  by  the  jury,  surely  ought  not,  in  the 
minds  of  any  intelligent  jurors,  to  have  the  effect  of  mitigating 
the  damages  sustained  by  his  victim. 

As  to  the  evidence  not  being  sufficient  to  warrant  the  verdict 
of  the  jury,  this  was  a  matter  for  their  consideration.  There 
was  evidence  tending  to  support  the  charges  in  the  petition  of 
tlic  plaintiff,  at  least  the  charges  in  the  first  and  second  counts, 
and  the  jury  having  found  their  verdict  for  the  plaintiff  below, 
this  court  will  not  disturb  it  on  the  ground  of  sufficiency  or  in- 
sufficiency of  evidence. 

Upon  the  motion  to  arrest  the  judgment  below,  a  much  more 
important  question  arises,  which  will  now  be  investigated. 
The  first  count  in  the  plaintiff's  petition  alleges  the  breach  of 
the  promise  to  marry.  The  second  count  charges  the  seduction 
of  the  plaintiff  and  her  impregnation  by  the  defendant.  The 
second  count  contains  no  cause  of  action  to  the  plaintiff;  she 
can  not  allege  her  seduction  and  her  impregnation  against  her 
seducer  as  a  cause  of  action  in  her  own  name.  This  count, 
therefore,  is  wholly  insufficient  in  itself  to  support  a  judgment 
after  verdict. 

The  first  count  attempts  to  set  forth  the  promise  to  marry 
and  the  breach  of  the  promise.  This  count  is  very  defective;  it 
is  drawn  with  too  much  haste  and  with  too  little  attention  to 
the  rules  of  pleading.  A  demurrer  would  have  been  sustained 
io  it  had  one  been  filed;  but  as  there  was  an  answer  put  into 


JiJy,  1853.]  RoPEB  v.  Clay  817 

this  count  denying  fche  charges  made  therein^  and  a  verdict  upon 
the  issue  made  on  it  bj  the  jury  in  favor  of  plaintiff,  it  becomes 
important  to  see  if  the  judgment  can  be  maintained  by  the  effect 
'which  the  verdict  in  this  case  must  have. 

This  count  is  in  these  words:  "  The  plaintiff  states  that  on 
the  first  day  of  December,  in  the  year  of  our  Lord  eighteen 
hundred  and  fifty,  at  the  county  of  Wright  aforesaid,  in  con- 
sideration that  the  said  plaintiff  being  then  and  there  sole  and 
unmarried,  at  the  special  instance  and  request  of  the  said  de- 
fendant, had  then  and  there  undertaken  and  faithfully  promised 
the  said  defendant  to  marry  him,  the  said  defendant,  on  the 
first  day  of  January,  a.  d.  1851;  and  on  the  said  first  day  of 
January,  a.  d.  1851,  the  said  defendant  postponed  the  time  of 
the  marriage  ceremony  until  the  last  of  said  month  of  January, 
A.  D.  1851,  to  wit,  on  the  twenty-second  day  of  January,  1851; 
at  that  time  the  said  defendant,  under  some  pretext,  postponed 
the  performance  of  the  marriage  ceremony  from  time  to  time, 
until  some  time  in  next  April  following,  to  wit,  on  the  twenty- 
fourth  day  of  April,  a.  n.  1851,  and  when  the  time  came,  the 
said  defendant  refused  to  marry  the  said  plaintiff  at  that  time; 
and  afterwards,  the  said  defendant,  not  regarding  his  said  prom- 
ise and  undertaking,  but  contriving  and  intending  to  deceive 
and  injure  the  said  plaintiff  in  this  behalf,  after  the  making  of  his 
said  promise  and  undertaking,  to  wit,  at  the  several  times  afore- 
said, at  the  county  aforesaid,  wrongfully  and  injuriously  mar- 
ried a  certain  other  person,  to  wit,  one  Martha  Bowlin,  contrary 
to  his  said  last-mentioned  promise  and  undertaking  so  by  him 
made  as  aforesaid,  by  which  the  said  plaintiff  has  sustained 
damage  to  the  amount  of  two  thousand  dollars,  for  which  she 
asks  judgment." 

The  pleader  has  failed  to  aver  a  promise  by  the  defendant  to 
marry  in  consideration  of  the  plaintiff's  promise.  He  states 
that ''  the  plaintiff  promised  to  many  the  defendant  at  the  spe- 
cial instance  and  request  of  the  defendant."  Upon  the  subject 
of  marrriage,  such  a  promise  thus  made  would  necessarily  be 
mutual.  The  pleader  afterwards  avers  *'  that  the  defendant  not 
regarding  his  said  promise  and  undertaking."  Here  was  a  mere 
omission  to  insert  the  averment  of  the  defendant's  promise. 
From  the  count  as  made,  it  can  not  but  appear  that  the  plaintiff 
had  a  cause  of  action,  but  this  cause  of  action  was  defectively 
set  forth.  Now,  will  the  verdict  cure  this  defect?  Defects  in 
pleading  are  sometimes  aided  by  what  is  called  ''  intendment 
after  verdiot." 


318  BoPEB  u  Clay.  [Misaoari, 

The  gener&I  principle  upon  whicli  ihis  doctrine  depends  ap- 
pears to  be  that  where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the 
issue  joined  be  such  as  necessarily  required  proof  on  the  trial 
of  the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection,  or  omission  is  cured  by  the 
verdict:  1  Ch.  PI.  712;  Slennel  v.  Hogg,  1  Saund.  228,  note  1, 
and  authorities  therein  cited. 

In  the  case  of  Daniel  v.  Holland,  4  J.  J.  Marsh.  20,  Chief  Jus- 
tice Robinson,  in  delivering  the  opinion  of  the  court,  uses  this 
language:  ''It  is  a  rule  of  pleading  established  by  the  common 
law,  because  it  is  a  dictate  of  common  sense,  that  after  verdict 
it  will  be  intended  that  everything  was  proved  without  proving 
which  there  could  not  have  been  a  verdict  for  the  party;  pro- 
vided the  declaration  contain  a  general  allegation  of  a  cause  of 
action,  defective  only  in  some  circumstance  or  fact  which  may 
be  embraced  by  it  and  inferred  from  it."  In  the  same  opinion 
the  judge  says  the  "  omission  to  aver  possession  in  a  declaration 
for  trespass  by  the  owner  would  be  cured  by  verdict." 

"If  the  plaintiff  shows  a  good  title,  however  defectively  he 
may  have  set  it  out,  the  verdict  cures  it.  There  might  be  vices 
in  the  declaration,  fatal  defects  on  special  demurrer,  but  there 
is  a  healing  virtue  in  a  verdict  which  cures  everything  but  mor* 
tal  diseases — all  but  radical,  constitutional  defects:"  Shaw  v. 
Redmond,  11  Serg.  &  E.  30. 

A  declaration  in  an  action  upon  an  award,  which  alleged  no 
promise  of  the  parties  to  perform  the  award,  was  held  good 
after  verdict:  Kingsley  v.  Bill,  9  Mass.  198;  see  also  J)emis  v. 
Faxon,  4  Id.  265.  Upon  motion  in  arrest  of  judgment  for  the 
fault  of  the  declaration  laying  the  promise  on  a  day  which  was 
yet  to  come,  the  court  observed  that  "  there  should  have  been 
a  special  demurrer;  that  it  was  well  enough  after  verdict,  which 
could  not  have  been  found  for  the  plaintiff  but  on  evidence  of  a 
promise  made  before  the  action,  and  a  duty  before  the  promise." 

The  plaintiff  below  showed  that  she  had  a  good  cause  of  ac- 
tion against  the  defendant,  in  the  manner  she  set  it  forth  in  the 
first  count  of  her  petition;  it  was  defectively  set  forth — inform- 
ally set  forth;  yet  the  defendant  could  not  but  see  and  know 
what  she  alleged  against  him;  he  was  fully  apprised  that  the 
promise  of  marriage  theretofore  made  to  her  by  him,  and  the 
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breacli  of  that  promise,  was  the  foundation  and  gist  of  the 
plaintiff's  action.  He  denies  this  alleged  promise.  He  also 
moves  the  court  below,  as  it  appears  from  the  record,  to  exclude 
from  the  jury  the  evidence  of  this  promise  offered  by  the  plaint- 
iff. There  was  proof  of  the  promise,  and  the  intendment  of  the 
law  that  there  must  have  been  such  proof  before  the  jury  would 
have  found  their  verdict  is  supported,  in  this  case,  by  the  rec- 
ord itself  that  there  was  such  proof  in  reality  beforo  them.  In 
the  opinion  of  this  court,  then,  the  first  count  in  the  plaintiff's 
petition  is  sufficient,  after  verdict,  to  support  the  judgment. 

Under  our  present  practice  act,  the  plaintiff  is  permitted  to 
join  as  many  different  causes  of  action  in  her  petition  as  she 
may  have  against  the  defendant.  The  count,  then,  for  the 
breach  of  the  marriage  contract  is  not  affected  by  the  count  for 
seduction.  The  count  for  seduction  may  be  disregarded  alto- 
g^ether — stricken  out  from  the  case.  Bufc  the  plaintiff  in  error 
says  that  evidence  was  offered  to  the  jury  in  support  of  this 
second  count,  the  count  for  seduction,  and  that  such  evidence 
increased  the  amount  of  damages  for  which  the  verdict  was  ren- 
dered in  this  case,  and  consequently  the  judgment  should  have 
l>een  arrested;  but  such  is  not  the  opinion  of  this  court.  The 
£rst  count,  being  good  after  verdict,  will  support  this  judg- 
ment, and  the  plaintiff  in  error  has  no  cause  of  complaint;  for 
the  evidence  given  under  the  second  count  could  very  properly 
have  been  admitted  on  the  first  count.  All  the  evidence,  there- 
fore, given  in  the  case  below  on  both  counts  could  have  been 
given  on  the  first  count:  See  Green  v.  Spencer ^  3  Mo.  319  [26 
Am.  Dec.  672];  and  consequently  there  has  been  no  injury  done 
to  the  defendant  by  the  admission  of  evidence  on  a  count  not 
good  in  law.  Upon  the  whole  of  the  case,  as  it  appears  to  the 
court  by  the  record  of  the  court  below,  it  is  the  opinion  that 
the  judgment  of  the  court  below  be  affirmed. 

SooTT,  J.,  concurred. 

Gamble,  J.,  not  sitting,  by  reason  of  indisposition. 


Who  iCAT  Sub  fob  Skduotion:  See  note  to  Bcailey  v.  HUMtneyer,  63  Am. 
Deo.  347,  and  note  to  Weaver  v.  Bctchert,  44  Id.  165;  see  also  PcUtmt  v.  Oak- 
Ify,  47  Id.  41.  The  principal  case  is  cited  in  Jordan  y.  Hovey,  72  Mo.  676, 
to  the  point  that  a  woman  can  not  maintain  an  action  for  damages  against 
her  seducer. 

SxDucnoN,  Admissibiutt  of  Evidence  of,  in  Action  for  Breach  of 
Pbomisb  of  Marbiaob  to  Aoobavatb  DABiAOBS. — In  Weaver  v.  Bachert^ 
44  Am.  Dec.  169,  it  is  held  inadmissible  for  this  purpose,  but  in  the  note  to 
that  caae,  page  178,  it  is  said:  "It  is  well  settled,  contrary  to  the  doctrine 
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of  the  principal  case,  that  in  on  action  for  breach  of  promise  of  marriage, 
evidence  of  seduction  is  admissible  in  aggravation  of  damages;**  and  the 
prior  cases  in  this  series  and  other  cases  are  cited. 

Breach  of  Promise  of  Marriage,  Action  for  and  Evidsncb  in:  See 
Kelly  V.  RenfrOy  44  Am.  Dec.  441,  and  note  444;  Weiomer  v.  Bacherif  Id. 
750,  and  note  citing  prior  cases  179;  Muruon  v.  HcuHnga,  36  Id.'  345,  and 
note  347. 

Insufficiency  of  Evidsnoe  to  Sustain  Verdict  can  not  be  Assigned 
AS  Error,  unless  the  record  shows  that  it  contains  all  the  evidence,  and  that 
a  motion  for  a  new  trial  was  made  and  overruled:  Richardson  v.  8L  Joseph 
Iron  Co,,  33  Am.  Dec.  460.  Decision  of  trial  court  on  questions  of  fact  is 
iinal,  and  can  not  be  examined  into  on  exceptions:  Strong  v.  Barnes^  34  Id. 
684;  see  People  v.  Hcu^nea,  23  Id.  530. 

Defects  Cured  by  Verdict. — ^The  distinction  between  defects  in  plead- 
ing which  are  fatal  after  verdict  and  those  which  are  not  lies  in  the  omis- 
sion of  a  statement  of  facts  which  are  the  gist  of  the  action  in  one  case  and 
an  imperfect  statement  of  facts  in  the  other:  Anderson  v.  Read,  5  Am.  Dec 
661.  Therefore  a  verdict  will  not  cure  a  want  of  a  cause  of  action  in  the 
declaration:  Irtfine  v.  Bull,  28  Id.  708;  Austin  v.  WhUIock,  4  Id.  550; 
Chichester  v.  Vass,  1  Id.  509;  and  see  Trtiss  v.  Old,  18  Id.  748.  Mere  tech- 
nical  defects  in  the  declaration,  however,  furnish  no  ground  for  setting  aside 
the  verdict  where  a  cause  of  action  is  sufficiently  stated:  Baldwin  v.  O'Brien^ 
1  Id.  208;  MUea  v.  Oldjield,  2  Id.  412.  Where  an  infant  sues  by  guardian, 
an  omission  to  state  that  the  guardian  was  admitted  by  the  court  is  cured  by 
verdict:  Kid  v.  Mitchell,  9  Id.  702.  Where  an  act  which  the  plaintiff  waa 
bound  to  perform  within  a  reasonable  time  is  alleged  to  have  been  done 
within  a  reasonable  time,  to  wit,  on  or  about  such  a  day,  it  is  sufficient  after 
verdict:  Nichols  v.  Blakedee,  2  Id.  95.  After  verdict,  the  allegations  of 
fraud  and  deceit  in  the  declaration  are  equivalent  to  the  charge  of  an  actual 
scienter:  Osgood  v.  Lewis,  18  Id.  317.  Omission  to  allege  that  tort  complained 
of  against  a  corporation  was  without  the  scope  of  its  powers  is  cured  by  ver- 
dict: Cliestnui  Hill  T.  Co,  v.  Rvlter,  8  Id.  675.  Omission  of  the  allegation  of 
special  demand  is  cured  by  verdict:  Bliss  v.  Arnold,  30  Id.  467.  An  allega- 
tion that  '*  his  store  "  was  consumed  by  fire,  though  not  a  technical  averment 
of  ownership,  is  good  after  verdict:  Lcme  v.  Maine  Mut.  Ins,  Co.,  28  Id.  150. 
So  of  an  omission  to  allege  yalue:  Id.  So  of  an  omission  to  state  the  amount 
of  damages  in  the  declaration:  Ilargrave  v.  Penrod,  12  Id.  201. 


Tai^er  V.  Stine. 

[18  MIMOUBI,  680.] 

Shxbiff's  Deed  is  Void  Which  Recites  that  Land  was  Exposed  fob 

Sale  *'  at  the  court-house  door  in  the  city  of  St.  Louis,  during  the 

term  of  the court  of  ,   for  the  year  eighteen  hundred  and 

forty ,**  under  a  statute  requiring  the  officer  to  expose  real  estate 

taken  under  execution  to  sale  at  the  court-house  door  on  some  day  during 
the  term  of  the  circuit  court  for  the  county  where  the  same  is  situated, 
and  requiring  that  the  sheriff's  deed  shall  recite  the  time,  place,  and 
manner  of  the  sale. 
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AcniORiTY  OP  Sheriff  in  Sales  of  Rsal  Ehtatb  depends  on  the  jadg- 
ment  and  execution,  and  the  compliance  with  certain  acts  which,  for  the 
protection  of  debtors,  the  law  requires  to  be  performed  previous  to  the 
sale. 

Sheriff's  Deed  hu:jt  Recite  fbom  Facts  Enumerated  bt  Statote  pro- 
scribing  its  contents,  at  least  those  facts  the  non-performanoe  of  which 
would  render  the  sale  void. 

PmcnASER  AT  Sheriff's  Sale  may  Reject  Sheriff's  Deed  as  not  in  com- 
pliance with  law,  and  his  acceptance  of  it  is  his  own  voluntary  act,  in 
the  performance  of  which  he  has  a  right  to  control  and  direct  the  officer, 
and  he  is  therefore  not  entitled  to  the  protection  afforded  a  purchaser  in 
good  faith,  on  the  reasonable  presumption  that  the  law  has  been  complied 
with  by  those  intrusted  with  its  ezecmtion,  and  over  whose  acta  he  hat 
no  controL 

Civil  action  by  Edwin  Tanner  against  Emily  Stine  to  recover 
the  legal  title  to  a  tract  of  land.  The  plaintiff's  claim  rested 
upon  a  deed  from  one  Chambers ,  who  purchased  the  land  at  a 
sheriff's  sale  and  received  a  sheriff's  deed.  The  sale  was  under 
an  execution  against  Jacob  B.  Stine.  The  deed  recited  the 
manner  of  the  sale  as  stated  in  the  opinion.  The  defendant's 
claim  was  based  upon  a  deed  from  one  Prather,  to  whom  Jacob 
R.  Stine,  the  defendant's  husband,  had  conveyed  the  property 
before  the  rendition  of  the  judgment  under  which  the  property 
was  sold.  The  plaintiff  attacked  the  deeds  of  Stine  andPrather 
as  fraudulent  and  without  consideration.  The  cause  was  sub- 
mitted to  the  jury  by  the  court  below  upon  the  question  of  fraud, 
the  court  refusing  an  instruction  that  the  sheriff's  deed  passed 
no  title  by  reason  of  its  non-conformity  to  the  requirements  of 
the  statute.  The  verdict  being  for  the  plaintiff,  the  defendant 
brought  error. 

E,  &  B.  Bates,  for  the  plaintiff  in  error. 

F.  A,  Dick  and  F.  P.  Blair,  jun. ,  for  the  defendant  in  error. 

By  Court,  Soott,  J.  This  cause  will  turn  upon  the  sheriff's 
deed  executed  to  Chambers,  under  whom  Tanner,  the  plaintiff 
below,  claims.  A  great  deal  was  said  in  the  argument,  and 
many  cases  were  cited,  to  show  the  length  that  this  and  other 
courts  have  gone  in  support  of  sales  made  under  judicial  pro- 
cess. But  the  precise  point  involved  in  this  litigation  we  are 
not  aware  has  ever  been  decided  by  this  tribunal.  The  deed  of 
the  sheriff  to  Chambers  recites  that,  agreeably  to  an  advertise- 
ment accompanying  the  deed,  at  the  court-house  door  in  the 

city  of  St.  Louis,  during  the  — —  term  of  the court  of 

,  for  the  year  eighteen  hundred  and  forty ,  he  exposed 

to  Bale,  etc. 

Am.  Dbo.  Vox..  UL-^l 
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The  ihirty-eiglitih  sectioii  of  the  act  concerning  execationa 
(K.  C.  1835)  enacts  that  when  real  estate  shall  be  taken  in  exe- 
cution it  shall  be  the  duty  of  the  officer  to  expose  the  same  to 
sale  at  the  court-house  door,  on  some  day  during  the  term  of 
the  circuit  court  for  the  couniy  where  the  same  is  situated,  hav- 
ing previously  given  twenty  days'  notice  of  the  time  and  place 
of  sale,  etc.  The  forty-fifth  section  of  the  same  act  makes  it 
the  duty  of  any  officer  who  shall  sell  any  real  estate  to  make  to 
the  purchaser  a  deed,  to  be  paid  for  by  the  purchaser,  reciting 
the  names  of  the  parties  to  the  execution,  the  date  when  issued, 
the  date  of  the  judgment,  and  other  particulars,  as  recited  in  the 
execution;  also  a  description  of  the  property,  the  time,  place, 
and  manner  of  sale,  which  recital  shall  be  received  as  evidence 
of  the  facts  therein  stated. 

When  judicial  proceedings  have  been  assailed  for  irregularity, 
with  a  view  to  destroy  titles  acquired  under  them,  the  courts 
have  all  been  liberal  in  intendments  for  their  support.  So 
likewise  great  indulgence  has  been  shown  to  the  acts  of  officers 
in  the  sale  of  lands  under  judgments  and  decrees,  when  the 
party  relying  on  those  acts  was  not  aware  of  the  irregularity, 
and  had  no  control  of  the  officers  in  their  performance.  It  will 
not  be  maintained  that  the  sale  by  the  sheriff  of  real  estate 
under  a  judgment  is  the  execution  of  a  statutory  power,  and 
that  his  authority  must  be  strictly  pursued  in  order  to  render 
the  sale  valid.  This  is  the  principle  applicable  to  the  sale  of 
collectors  for  the  non-payment  of  taxes.  But  the  authority  of 
the  sheriff,  in  sales  of  real  estate,  depends  on  the  judgment  and 
execution,  and  the  compliance  with  certain  acts  which  for  the 
protection  of  debtors  the  law  requires  to  be  performed  previous 
to  the  sale. 

Cases  with  respect  to  recitals  in  sheriffs'  deeds  have  been 
cited  from  the  Ohio  reports.  These  are  Armstrong  v.  McCoy, 
8  Ohio,  128  [31  Am.  Dec.  435],  and  Perkins  v.  Dibble,  10  Id. 
433  [36  Am.  Dec.  97].  In  the  first  of  these  cases,  the  objec- 
tion to  the  deed  was,  that  it  did  not  recite  all  the  executions 
that  issued  upon  the  judgment  before  the  sale  was  effected. 
This  objection  was  not  maintained.  The  court  held  that  it  was 
only  necessary  that  the  deed  should  show  that  the  sheriff  acted 
under  the  execution.  It  was  observed  that  this  question  had 
been  frequently  raised  in  New  York,  and  it  had  been  uniformly 
decided  in  favor  of  the  sheriff's  deed.  In  the  last  of  the  above- 
cited  cases,  it  was  said  that ''  the  law  regulating  judgments  and 
executions  requires  that  the  '  deed  of  conveyance  to  be  made  bj 
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the  sheriff  or  other  officer  shall  recite  the  executiou  or  the  sub- 
stance thereof,  and  the  names  of  the  parties,  the  kind  of  action, 
the  amount  and  date  of  term  of  the  rendition  of  each  judgment 
by  virtue  whereof  the  lands  and  tenements  were  sold,*  etc. 
The  deed  in  the  present  case  recites  the  execution  and  the 
names  of  the  parties  as  therein  stated,  but  in  referring  to  the 
judgment  does  not  again  recite  their  names,  neither  does  it 
state  the  amount  of  the  judgment,  except  as  it  appears  upon 
the  executiou.  It  recites  sufficient  to  show  that  the  officer  had 
authority  to  sell,  and  this  we  hold  all  to  be  necessary."  The 
case  of  Armstrong  v.  McCoy,  supra,  was  cited  in  the  support  of  the 
opinion.  This  last  case,  we  have  seen,  rests  upon  the  authority 
of  decisions  in  New  York.  Now,  this  is  a  fair  illustration  of  the 
danger  of  construing  the  statutes  of  one  state  by  reference  to 
principles  in  other  states  founded  on  statutes  with  which  wa 
are  unacquainted. 

The  cases  in  Ohio  are  founded  on  the  principle  that  recitalfiT 
are  no  necessaiy  part  of  a  deed,  and  the  books  of  New  York  are 
iised  in  its  support.  The  proposition  may  be  correct  as  an  ab- 
stract one.  As  to  the  materiality  of  recitals  in  a  deed  executed 
by  a  sheriff,  we  will  recur  to  the  subject  hereafter.  The  sixty- 
fiiecond  section  of  the  second  article  of  the  act  concerning  exe- 
cutions (New  York  revised  laws)  prescribes  that  after  the  expira- 
tion of  fifteen  months  from  the  time  of  the  sale  of  any  real  estate, 
if  any  of  the  premises  shall  remain  unredeemed  by  the  person 
entitled  to  redeem  the  same  within  one  year  from  the  time  of 
euch  sale,  then  the  officer  making  such  sale  shall  complete  the 
same  by  executing  a  conveyance  of  the  premises  so  remaining 
unredeemed;  which  conveyance  shall  be  valid  and  effectual  to 
convey  all  the  right,  title,  and  interest  which  was  sold  by  the 
sheriff.  So  it  appears  that  the  New  York  statute  is  silent  as  to 
the  recitals  to  be  contained  in  a  deed.  Hence  in  the  case  of 
Jackson  d,  Martin  v.  Prail,  10  Johns.  381,  which  is  one  of  the 
cases  relied  on  by  the  court  of  Ohio,  it  was  held  that  where 
there  was  a  variance  between  the  sum  mentioned  in  the  judg- 
ment roll  of  the  total  amount  of  damages,  it  was  not  material, 
the  clause  of  in  toto  se  aUinguni  being  only  a  clerical  addition, 
and  no  part  of  the  judgment.  The  recital  of  the  execution  in  a  . 
sheriff's  deed  is  not  necessary,  and  a  mistake  or  variance  in  the 
recital  is  not  material,  and  does  not  affect  the  validity  of  the 
deed,  so  long  as  there  was  an  existing  and  sufficient  authority 
to  the  sheriff  to  warrant  the  sale.  To  the  same  purpose  is  the 
case  of  Jackson  y.  Streeter,  5  Cow.  530.     The  cases  of  Den  d* 
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Eailan  v.  Dew,  8  Muxph.  260,  and  Cherry  v.  Woolard,  1  Ired. 
L.  438,  maintain  that  where  a  sheriff  sells  under  a  valid  execu- 
tion, it  is  no  objection  to  the  title  of  the  purchaser  that  in  his 
deed  of  conveyance  he  misrecites  the  execution.  It  does  not 
appear  from  these  cases  that  there  is  any  statute  on  the  subject 
in  that  state,  and  as  no  allusion  is  made  to  it,  we  may  infer  that 
none  exists.  The  case  of  Doe  d,  Wilkins  v.  Bue,  4  Blackf.  263 
[29  Am.  Dec.  368],  holds  that  a  sheriff's  deed  may  be  admissi- 
ble in  evidence,  though  it  recites  incorrectly  the  amount  of  the 
execution  under  which  the  sale  was  made,  a  particular  recital  of 
the  execution  not  being  necessary  to  the  validity  of  the  sale. 
This  case  refers  to  Jackson  d,  Martin  v.  Pratt,  10  Johns.  381, 
above  recited,  as  an  authority  in  support  of  it.  Upon  examina- 
tion, it  will  be  found  that  the  statute  of  Indiana  on  the  subject 
of  sheriffs'  deeds  is  silent  as  to  the  matter  which  shall  be  con- 
tained in  them.  It  merely  enacts  that  the  sheriff  shall  execute  a 
deed.  The  case  of  Sneed  v.  Beardon,  1  A.  K.  Marsh.  217,  main- 
tains that  though  a  deed  imder  a  sheriff's  sale  may  not  recite 
literally  the  execution  under  which  the  sale  was  made,  yet  if 
there  was  enough  to  ascertain  the  execution,  the  title  will  pass 
to  the  purchaser.  In  Kentucky,  the  statute  requires  that  the 
deed  of  the  sheriff  shall  recite  the  execution,  purchase,  and  con- 
sideration :  Morehead  &  Brown's  Rev.  Laws,  1463.  So  all  these 
•cases  merely  maintain  that  a  misrecital  of  an  execution  in  a 
fiheriff's  deed  will  not  avoid  the  conveyance,  and  most  of  them 
arose  in  states  where  the  statutes  were  silent  as  to  the  form  of 
the  deed  to  be  executed  to  the  purchaser. 

The  case  of  the  President  and  Selectmen  of  Notches  v.  Mjumt, 
10  Smed.  &  M.  244,  which  is  so  frequently  referred  to  with  a 
view  to  show  the  liberality  in  which  courts  indulge  in  order  to 
uphold  titles  acquired  at  sheriffs'  sales,  decides  that  a  total  omis- 
sion of  the  sheriff  to  give  the  notice,  or  his  giving  it  in  a  mode 
entirely  different  from  that  prescribed  by  law,  will  not  affect 
the  title  of  a  bona  fide  purchaser  of  real  estate  under  execution 
who  has  no  knowledge  of  the  misconduct  of  the  officer. 

The  invalidity  of  the  deed  involved  in  this  controversy  may 
be  maintained  without  impugning  the  authority  of  any  of  the 
above-cited  cases.  Upon  an  examination  of  the  statute  of  Ohio, 
above  cited,  it  will  be  found  that  it  requires  the  recitals  of  the 
judgments  and  executions  and  various  matters  of  form  which  in 
no  wise  can  affect  the  sale  for  good  or  for  evil,  so  far  as  the 
debtor  or  purchaser  is  concerned.  The  interpretation  it  has  re- 
iSy  that  it  is  directory  beyond  what  was  necessary  to  show 
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iliat  the  Bheriff  had  authority  to  act.  Our  statate  goes  fnrther, 
and  not  only  requires  the  recital  of  the  authority  to  sell,  but 
also  of  the  performance  of  other  acts  which  were  necessary  to 
make  a  valid  sale.  It  requires  that  a  sheriff's  sale  shall  be  made 
during  the  term  of  the  circuit  court.  This  was  for  an  obviously 
"wise  purpose.  The  deed  must  recite  the  time,  place,  and  man- 
ner of  sale;  and  the  recital  of  these  facts  in  the  deed  is 
made  the  evidence  that  the  law  has  been  complied  with.  It 
v?as  contemplated  that  the  deed,  upon  the  face  of  it,  should 
show  that  the  sale  had  been  made  at  such  a  time  as  the  law 
supposed  would  produce  the  most  beneficial  result.  The  recital 
of  the  mere  day  of  sale  would  not  satisfy  the  law,  without  show- 
ing that  the  day  was  during  the  term  of  the  circuit  court.  This 
has  been  the  uniform  practice  in  this  state.  Then,  without 
undertaking  to  say  what  recitals  are  directory  and  what  essen- 
tial, we  may  safely  declare  that  the  recital  of  those  of  the  enu- 
merated facts,  the  non-performance  of  which  would  render  the 
Bale  void,  is  necessary. 

If  a  sale  was  made  at  a  time  other  than  during  the  term  of 
the  circuit  or  other  court  required  by  law,  there  can  be  no  ques- 
tion that  a  purchaser  taking  a  deed  under  such  a  sale  would 
not  be  permitted  to  recover  the  land  intended  to  be  conveyed 
by  it.  The  sheriff,  in  making  a  conveyance,  is  not  disposing  of 
his  own  property.  He  is  selling  the  property  of  a  debtor  in 
inviiiim  for  the  benefit  of  the  creditor.  The  sale  is  required  to 
be  made  under  circumstances  which  the  law  deems  most  advan- 
tageous to  all  concerned.  The  deed  is  required  to  be  made  in 
such  a  way  as  must  show  that  this  has  been  done.  The  puiv' 
chaser  is  bound  to  pay  the  expenses  of  the  deed.  He  might 
have  prepared  it,  or  at  least  have  rejected  it,  as  not  being  in 
compliance  with  the  law.  His  acceptance  of  it  is  his  own  vol- 
untary act — ^an  act  in  the  performance  of  which  he  had  a  right 
to  control  and  direct  the  officer.  These  considerations  distin- 
guish this  case  from  those  in  which  a  purchaser  takes  a  title  in 
good  faith,  on  the  reasonable  presumption  that  the  law  has  been 
complied  with  by  those  intrusted  with  its  execution,  and  over 
whose  acts  he  has  no  control.  Under  such  circumstances,  the 
purchaser  will  be  protected,  and  to  this  extent  have  the  cases 
gone  which  have  been  determined  in  this  and  other  courts. 

We  are  sufficiently  impressed  with  the  importance  of  uphold- 
ing tkdes  acquired  at  sheriffs'  sales.  A  well-grounded  confi- 
dence in  their  validity  will  prevent  sacrifices  of  property;  but 
oonaiderations  of  this  kind  would  always  be  urged  with  a  bettef 
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grace  by  those  who  themselves  have  imparted  a  little  ci>nfidenoe 
in  such  titles.  Here  is  an  estate  said  to  be  worth  thirty  thou- 
sand dollars  sold  for  five  dollars.  Under  such  circumstances,  a 
purchaser  is  scarcely  warranted  in  claiming  a  liberal  indulgence 
to  the  defects  of  his  title  paper. 
Etland,  J.,  concurring,  the  judgment  will  be  reyersed. 

Gaiible,  J.,  did  not  sit. 


Upon  retrial  of  this  case,  the  plaintlfif  again  obtained  judgment,  and  the 
defendant  again  appealed.  The  court  decided,  upon  the  grounds  submitted 
for  the  appeal — 1.  That  it  would  not  reverse  a  judgment  because  the  lower 
court  had  not  permitted  a  party  to  have  the  opening  and  the  closing  of  the 
case  to  the  jury,  unless  the  refusal  had  produced  a  wrong  to  the  party;  2. 
An  agreement  to  reconvcy  upon  repayment  of  purchase  money  with  interesi 
is  a  mortga;;e.     The  case  is  reported  in  22  Mo.  77. 

The  principal  case  is  cited  in  Shirlin  v.  Daley,  37  Ma  491,  to  the  poini 
that  statutes  authorizing  proceedings  which  divest  the  citizen  of  his  title  to 
real  estate,  though  for  the  good  of  the  public,  as  weU  as  the  powers  given  by 
such  acts,  must  be  strictly  construed  and  strictly  pursued;  in  Ladoey  v.  LtLbke^ 
36  Id.  121,  to  the  point  that  a  sheriff's  deed  must  contain  recitals  which  ara 
required  by  the  statute.  A  sheriff's  deed  which  does  not  show  that  the  land 
was  sold  at  any  term  of  court  is  void:  Martin  v.  BonacKk,  61  Id.  557. 
Though  the  court  in  the  principal  case  did  not  feel  called  upon  to  decide 
whether  any  of  the  requirements  of  the  statute  were  merely  directory,  yet 
other  cases  in  this  state  have  decided  that  certain  recitals  are  unnecessary, 
while  mistakes  in  others  are  not  fatal,  making  such  decisions,  however,  with- 
out prejudice  to  the  decision  in  the  principal  case.  Thus  Buchanan  v.  Tracy, 
45  Id.  440,  441,  cited  the  principal  case  to  the  point  that  *'  recitals  of  sheriff's 
deed  are  so  far  essential  that  they  inust  show  authority  to  sell,  and  that  the 
sale  was  made  substantially  according  to  law; "  but  held  that  a  mistake  in  the 
return  of  an  execution,  or  in  thu  sheriff's  deed,  as  to  the  date  of  sale,  was  not 
essential.  So  Strain  v.  Murphy,  49  Id.  341,  held  that  a  sheriff's  deed  was  not 
bad  because  its  recitals  omitted  the  day  of  the  month  when  the  sale  was  made, 
where  they  showed  that  the  sale  was  made  during  the  term  of  court,  and 
while  the  court  was  actually  iu  session.  This  was  maintained,  however,  with- 
out prejudice  to  the  doctrines  laid  down  in  the  principal  case.  Stewart  v. 
Severance^  43  Id.  322,  cites  the  case  to  the  point  that  an  omission  of  redtali 
necessary  to  show  a  valid  sale  is  fatal,  but  holds  that  a  mistake  of  the  clerk 
in  reciting  in  the  execution  the  day  the  judgment  was  rendered  would  not 
invalidate  the  sale.  Under  a  statute  not  requiring  a  recital  of  the  time,  place, 
and  manner  of  sale,  the  decision  in  the  principal  case  was  not  in  point:  Dwm 
v.  MUler,  8  Mo.  App.  478. 

Eecitals  in  Sheriff's  Deed,  Necessity  and  EIftegt  of:  See  Brooka  t. 
Rooney,  56  Am.  Dec.  430,  and  note  citing  prior  cases  435;  Caldwell  v.  Wal' 
ters,  55  Id.  592,  and  note  611. 

Title  Acquired  by  Purchaser  at  Sheriff's  Sale:  See  Spindler  v.  Ai- 
Hnwn,  56  Am.  Dec.  755,  and  note  citing  prior  cases  761;  see  CeUdwett  t« 
Walters,  65  Id.  592;  Byera  v.  fbwler,  54  Id.  271. 
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BiDAUiiT  V.  Wales. 

[19  Hinofmi.36.] 
Onx  PuBCHAsnro  Goods  on  Credit  Knowing  his  Ixsoltxitct  ajtd  In- 

ABILTTT  TO  Pa7  Is  Dot  guilty  of  8uch  fnud  as  will  avoid  the  sale  ii  he 
purchased  without  the  preconceived  design  of  not  paying  for  them. 

Vkndeb  Pubchasino  Goods  with  Pbeconceivkd  Design  of  not  Patino 
FOB  Them  obtains  no  property  in  the  goods. 

Question  of  Fraudulemct  of  Sale  of  Goods  is  fob  Jury. 

Pbboongeived  Design  of  not  Paying  for  Goods  Purchased  hay  be 
Evidenced  by  a  resale  of  them  at  a  sacrifice,  an  assignment  in  insolvency 
or  to  a  favored  creditor,  or  absconding  with  the  goods,  or  other  circum- 
stances. 

Appeal  from  St.  Louis  circuit  court.    The  opinion  states  the 


Knox  and  Kellogg,  for  the  appellant. 
A,  ByjokneVy  for  the  respondents. 

By  Court,  Scott,  J.  Bidault  &  Co.  stated  in  their  petition 
that  they  sold  at  New  Orleans,  to  A.  Wl  Whiting,  of  whom  the 
defendants  are  consignees,  sixteen  hogsheads  of  sugar,  to  be  paid 
for  ten  days  after  the  sale;  that  Whiting  failed  to  pay  at  the 
time  agreed  upon;  that  when  the  sale  took  place  Whiting  was 
insolvent  and  wholly  unable  to  pay  for  the  sugar;  that  his  in- 
ability and  insolvency  were  then  well  known  to  him,  and  that  he 
was  then  unable  to  comply  with  his  promise;  that  for  the  causes 
and  reasons  aforesaid,  Whiting  procured  the  possession  of  said 
sixteen  hogsheads  of  sugar  by  false  pretenses  and  fraudulent 
practices  and  acts.  On  a  trial,  there  was  a  judgment  for  the 
plaintiffs. 

From  the  face  of  the  petition,  it  appears  that  the  only  fraud 
and  deceit  practiced  by  Whiting  was  the  purchasing  of  the  sugar, 
knowing  his  insolvency  and  inability  to  pay  for  it;  for  the  fraud 
and  fraudulent  practices  charged  are  only  stated  as  a  conclusion 
from  the  fact  that  Whiting  knew  of  his  insolvency  and  inability 
to  pay,  at  the  time  of  the  sale;  so  the  case  raises  the  question 
whether  if  one  knowing  his  insolvency  and  inability  to  pay  pur- 
chases merchandise  at  ten  days'  credit,  for  which  he  afterwards 
fails  to  pay,  he  is  guilty  of  such  deceit  as  will  avoid  the  sale. 

This  case  steers  clear  of  the  question  as  to  the  vendor's  right 
of  stoppage  in  (ransUu  in  the  event  of  the  insolvency  of  the 
vendee,  before  an  actual  or  constructive  possession  by  him  of 
the  merchandise  sold.  Here  the  sale  was  consummated  by 
the  delivery  of  the  subject-matter  of  it.     No   case  has  been 
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found  in  whicli  it  is  maintained  that  the  insolvencj  of  the  pur- 
chaser, though  known  to  himself  and  unknown  to  his  vendor, 
would  avoid  the  sale.  The  law,  as  stated  by  William  Story  in 
his  work  on  sales,  section  146,  is  not  supported  by  the  case  to 
which  he  refers,  and  afterwards  in  the  same  work,  section  446, 
he  says  that  the  mere  fact  of  the  insolvency  of  the  vendee,  and 
his  liability  to  immediate  attachment,  though  well  known  to 
himself  and  not  disclosed  to  the  vendor,  would  not  ordinarily 
amount  to  such  a  fraud  as  to  avoid  a  sale  and  enable  the  vendor 
to  bring  trover.  The  rule,  as  deduced  from  the  cases,  seems  to 
be,  that  no  property  passes  to  the  vendee  if  he  purchased  the 
goods  with  the  preconceived  design  of  not  paying  for  them: 
Bristol  V.  WHsmore,  1  Bam.  &  Cress.  520;  Noble  v.  Adams,  7 
Taunt.  59;  Chit.  Con.  405;  Addison  in  Con.  49;  Lupin  v. 
Marie,  6  Wend.  82  [21  Am.  Deo.  256];  Cross  v.  Peters,  1  Oreenl. 
876.  The  question  in  these  cases  is  one  for  the  jury,  and  is, 
whether  the  vendor  had  made  an  improvident  sale,  or  the  ven- 
dee had  fraudulently  obtained  the  goods;  whether  there  was  a 
deliberate  plan  to  obtain  the  goods,  knowing  they  never  would 
be  paid  for,  which  may  be  evidenced  by  a  resale  of  them  at  a 
sacrifice,  an  assignment  in  insolvency  or  to  a  favored  creditor, 
or  absconding  with  the  goods,  or  other  circumstances;  or  whether 
he  intendetl  to  continue  his  business  and  to  try  to  pay  for  the 
goods  at  some  time  or  other.  There  is  no  cause  of  action  set 
out  in  the  petition,  according  to  these  principles. 

The  other  judges  concurring,  the  judgment  will  be  reversed. 


Fkaud  IB  MizsD  Question  of  Law  and  Fact,  to  be  determined  by  the 
Jury:  Vodd  v.  McOraw,  46  Am.  Dec.  301;  Brkcoe  v.  Bronaugh,  Id.  108.  It  it 
a  question  of  law  when  the  facts  are  ascertained:  Pettibone  v.  Steveris,  38  Id. 
57)  and  note. 

PURCHASB  OF  PSRSONAL  PrOPEBTY  BY  MeaNS  OF  FaLSB  REPRESENTA- 
TIONS OF  Solvency  gives  no  title  to  the  vendee:  Hodgeden  v.  Hubbard,  46 
Am.  Dec.  167. 

Known  Insolvency  not  Disclosed  does  not  of  Itself  Make  Purchase 
Fraudlent:  See  note  to  Thurston  v.  Blanchard,  33  Am.  Dec.  707.  Tho 
principal  case  is  affirmed  on  this  point  in  Bidcudt  v.  Wales,  20  Mo.  549. 

Preoonceivxd  Design  not  to  Pay  is  Enough  to  Make  Sale  Fraudu- 
lent   See  note  to  ThursUm  v.  Blanchard,  33  Am.  Deo.  708. 
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TiBEAU   V.  TlBEAU. 

[19  MiMODXi.  78.] 
CAHCKLL4TI0H  OR  DESTBUCnON  OF  DeED  CoNVETIMO  LaHD  WILL  NOT  Rl* 

▼XST  TiTLB  nr  Alisnob,  although  done  by  matnal  ooDMnt  and  with  a 
Tiew  to  that  object. 
Equitable  Title  Abisino  otiT  or  Ck>irrBACT  fob  Sale  op  Lakd  ia  a  de- 
fense where  law  and  equity  are  blended  to  an  action  institated  to  recover 
the  poBsession  of  t&e  land. 

COITTBACT  FOB  SaLE  OF  LaND  UNDEB  WhIOH  PURCHASE  MoKEY  HAS  BEEN 

Paid  and  possession  delivered  is  a  good  defense  to  an  action  by  the 
grantor  to  recover  the  possession  of  the  hind  or  of  the  title  deeds  deliv- 
ered. 
ImTBucnoN  IS  Ebronbous  when  its  Effect  is  to  Take  Case  fbom 
JuBT,  as  where  the  instruction  is  simply  that  there  is  no  evidence  to  a 
certain  point,  this  point  only  impliedly  affecting  the  point  in  controversy, 
and  there  being  other  evidence  from  which  a  verdict  might  have  been 
rendered  for  the  defeated  party. 

AcnoN  by  Jerome  Tibeau  against  Joseph  Tibeau.  The  plaint- 
iff alleged  that  soon  after  the  defendant  had  conveyed  to  him  a 
certain  tract  of  land,  and  the  deed  had  been  deposited  in  the 
recorder's  office  for  record,  the  defendant  and  himself  agreed 
that  he  should  mortgage  the  land  to  the  defendant  to  secure  a 
certain  debt  due  from  the  plaintiff  to  the  defendant;  that  he 
authorized  the  defendant  to  obtain  the  deed  from  the  recorder's 
office  in  order  to  facilitate  the  execution  of  the  mortgage;  that 
the  defendant  afterwards  said  that  the  mortgage  need  not  be 
executed,  but  that  he  would  retain  the  deed  until  the  payment 
of  the  debt;  that  he  then  supposed  the  deed  to  be  recorded,  but 
about  two  years  prior  to  this  suit  he  discovered  the  contrary; 
that  he  thereafter  tendered  to  the  defendant  the  amount  of  the 
indebtedness  and  demanded  the  deed,  but  the  defendant  refused 
his  request,  declaring  that  he  had  destroyed  it;  that  for  several 
years  he  had  lived  upon  the  land;  that  when  he  moved  off,  the 
defendant  unlawfully  took  possession,  and  continues  to  hold 
possession,  claiming  the  land  as  his  own.  The  plaintiff  prayed 
that  the  defendant  be  ordered  to  deliver  up  the  deed,  or  if  it 
had  been  destroyed  that  he  be  decreed  to  convey  the  land  to 
the  plaintiff,  and  also  for  the  possession  of  the  land.  The  de- 
fendant admitted  the  sale  and  conveyance  of  the  land  to  the 
plaintiff,  but  denied  that  the  subsequent  transaction  between 
himself  and  the  plaintiff  was  a  mortgage  of  the  land.  He  alleged 
that  the  plaintiff,  being  pecuniarily  embarrassed,  asked  him  to 
purchase  back  the  land;  that  he  agreed  to  do  so,  and  in  pay- 
menty  indorsed  plaintiff's  notes,  and  afterwards  paid  them  pur- 
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Buant  to  the  agreoment;  that  the  plaintiff  had  agreed  to  execute 
a  deed  to  him  of  the  land,  but  it  being  afterwards  learned  that 
the  deed  had  not  been  recorded,  the  plaintiff  and  he  agreed  that 
it  should  be  destroyed,  with  the  intention  of  thereby  revesting 
the  title  in  the  defendant.  Upon  the  trial,  the  plaintiff  rested 
upon  the  admissions  made  in  the  answer.  Evidence  was  offered 
by  the  defendant  tending  to  show  a  sale  of  the  land  to  him  by 
the  plaintiff.  Declarations  by  the  plaintiff  that  he  had  sold  the 
land  to  the  defendant  were  introduced.  It  appeared  that  the 
plaintiff  did  not  claim  the  land  until  it  became  valuable.  The 
defendant's  instructions  were  refused,  and  the  court  instructed 
the  jury:  *'  There  is  no  evidence  before  the  jury  that  Jerome 
Tibeau  agreed  to  the  cancellation  or  destruction  of  the  deed  by 
Joseph  to  him."  Verdict  was  for  the  plaintiff,  and  the  defend- 
ant appealed. 

A.  P.  and  F,  B.  Oaresche^  for  the  appellant. 
Dremon  db  BebeVy  for  the  respondent. 

By  Court,  Scott,  J.  The  law  was  correctly  stated  by  the 
plaintiff,  that  the  cancellation  or  destruction  of  a  deed  convey- 
ing land  will  not  revest  the  title  of  the  alienee  in  the  alienor, 
although  it  may  be  done  by  mutual  consent  and  with  a  view  to 
that  object.  But  we  do  not  see  how  this  principle  affects  the 
defendant.  Admitting  that  the  legal  title  was  in  the  plaintiff, 
the  pleadings  and  evidence  in  the  cause  show  that  the  defend- 
ant relied  on  the  defense  that  there  was  such  a  part  perform- 
ance of  a  parol  agreement  respecting  the  sale  of  the  land  in 
controversy  as  will  entitle  him  to  a  judgment  in  this  action. 
Law  and  equity  being  now  blended,  an  equitable  title  arising 
out  of  a  contract  for  the  sale  of  land  is  a  defense  to  an  action 
instituted  to  recover  the  possession  of  the  land,  the  subject  of 
the  contract. 

The  instruction  given  by  the  court  that  there  was  no  evidence 
before  the  jury  that  the  plaintiff  agreed  to  the  cancellation  of 
the  deed  by  the  defendant  to  him,  only  impliedly  affected  the 
point  in  controversy,  as  the  destruction  of  the  deed,  without  the 
consent  of  the  plaintiff,  would  only  be  a  circumstance  showing 
that  he  made  no  contract  respecting  the  land.  But  the  en'or  of 
the  instruction  is,  that  it  took  the  case  from  the  jury.  The 
jury  was  sworn  to  tiy  the  issue,  and  there  were  facts  and  cir- 
cumstanct^s  from  which  they  might  have  found  the  defense  set 
up  by  the  defendant.  The  jury  should  have  been  directed  that 
if  there  was  a  contract  for  the  sale  of  the  land,  and  the  purchase 
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money  was  paid,  and  possession  given  up  or  delivered  in  pur- 
suance to  it,  they  ought  to  find  for  the  defendant. 

The  views  here  presented  are  equally  applicable,  whether  this 
be  regarded  as  a  suit  to  recover  the  possession  of  the  land  in 
dispute  or  to  compel  a  deliveiy  of  the  title  deed  upon  the  pay- 
ment of  the  money  to  secure  which  the  title  paper  was  left  or 
deposited  with  the  defendant. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


INSTRUCTION  THAT  HAT  MISLEAD  JURT  BT  StATINO  OnLT  PaBT  OF  Evi- 

DKNCE  SHOULD  BE  REFUSED:  Stockton  v.  Frey,  45  Am.  Dec.  138,  and  note.  In- 
Btnictions  flhould  not  remove  the  case  from  the  jury:  Boojler  v.  Rogers^  52 
Id.  680,  and  note  citing  prior  cases;  Crazier  v.  Kirker,  51  Id.  724.  Instmc- 
tion  that  there  is  no  evidence  that  will  warrant  jnry  in  finding  for  the  plaint- 
iff is  erroneous  when  there  is  any  evidence  in  his  favor:  HoughtaUng  v.  Ball^ 
•Hfrct. 

Equitable  Title  mat  be  Set  uf  as  Defense  to  Aotion  of  Ejectiobnt 
IN  Texas:  NeiU  v.  Keese,  51  Am.  Dec.  746.  In  Arguello  v.  EdtTiger,  10  CaL 
160,  and  Wtber  v.  McanhaU^  19  Id.  457,  the  principal  case  is  cited  to  the 
point  that  a  verbal  contract  for  sale  of  land  accompanied  with  acts  of  part 
performance,  taking  the  contract  oat  of  the  statute  of  frauds,  is  pleadable  in 
defense  to  an  action  of  ejectment  under  a  system  of  practice  where  equitable 
and  legal  jurisdiction  are  united. 

BLtectment  by  Vendor  against  Vendee  in  possession  under  contract  ot 
sale  lies  when:  See  Feara  ▼.  Merrill,  50  Am.  Dec.  226,  and  note  citing  prior 
cases  232.     See  Molt  v.  Clark,  49  Id.  566. 

Destbucttion  of  Conveyance  can  hot  Divest  Title  of  Grantee, 
though  performed  for  that  purpose  with  his  consent:  Sally  v.  Sand{fer,  12  Anu 
Dec.  687,  and  note;  OUbert  v.  Btdkley,  13  Id.  57;  Ihrrar  v.  Farrar,  17  Id. 
410.  But  the  grantee  is  estopped  from  claiming  title  after  consenting  to  the 
destmction:  Id. 


HOUGHTALING  V.   BaLL. 

[19  MznouBi,  M.] 
iHSTRnGTIOK  THAT  THERE   IS  No  EVIDENCE  THAT  WILL  WARRANT  JUBY  IE 

Finding  fob  Plaintiff  is  erroneous  wlien  the  plaintiff  has  introduced 
any  evidence  conducing  to  support  his  cause  of  action. 

Deuvery  of  Article  Sold  Takes  Contract  out  of  Statute  of  Frauds. 

Where  Article  is  Sold  and  Delivered  in  One  State,  to  be  paid  f  )r 
upon  its  arrival  in  another  state,  the  provision  respecting  payment  serves 
only  to  designate  the  time  of  payment,  and  does  not  subject  the  contract 
to  the  operation  of  the  laws  of  the  latter  state. 

Courts  of  One  State  will  not  Take  Judicial  Cognizance  of  any  lawi 
of  sister  state  at  variance  with  the  common  law;  but  upon  common-law 
questions,  the  legal  presumption  is  that  the  common  law  of  a  sister  state 
is  similar  to  our  own. 
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Burden  or  Pbotuo  Statute  of  Frauds  of  Sister  State  it  upon  party 
relying  thereon. 

EIxistencb  of  Deliyert  of  Goods  Sufficient  to  Take  Sale  out  of 
Statute  of  Frauds  ib  a  question  of  fact  for  the  jury,  under  the  direc- 
tion of  the  court. 

Ebbob  to  St.  Louis  circuit  court.  There  was  evidence  tend- 
ing to  show  a  delivery  and  acceptance  of  the  wheat  sold.  The 
counsel  for  the  defendants  in  error  claimed  that  the  contract 
was  void  under  the  Missouri  statute  of  frauds,  and  that  there 
was  no  delivery.  The  case  is  otherwise  sufficiently  stated  in  the 
opinion. 

J.  A,  Kasson,  for  the  plaintiff  in  error. 

Knox  and  Kellogg,  for  the  defendants  in  error. 

By  Court,  Scott,  J.  The  plaintiff's  petition  stated  that  he 
Bold  to  the  defendants  two  thousand  bushels  of  wheat,  at  the 
price  of  one  dollar  and  five  cents  per  bushel,  to  be  paid  for  upon 
the  arrival  of  the  wheat  at  St.  Louis,  to  the  agents  of  the  plaint- 
iff; that  the  wheat  was  sold  to  the  defendants,  and  delivered  to 
their  agent  at  Chicago,  in  the  state  of  Illinois,  who  was  to  ship 
the  same  to  St.  Louis;  that  the  wheat  was  shipped  to  St.  Louis, 
and  that  the  defendants  refused  to  receive  it  and  pay  for  it. 
The  answer  of  the  defendants  denied  all  the  material  facts  set 
forth  in  the  petition.  After  the  plaintiff  had  offered  some  tes- 
timony conducing  to  establish  his  cause  of  action,  the  court 
instructed  the  jury  that  there  was  no  evidence  that  would  war- 
rant the  jury  in  finding  a  verdict  for  the  plaintiff,  upon  which 
the  plaintiff  submitted  to  a  nonsuit. 

As  there  was  evidence  in  support  of  the  plaintiff's  action, 
the  instruction  should  not  have  been  given.  The  jurors  were 
the  judges  of  the  weight  of  evidence.  If  there  was  a  question 
of  law  upon  the  testimony  in  the  cause,  the  facts  should  have 
been  hypothetically  stated  in  an  instruction,  and  the  law  ap* 
plied  to  them.  It  is  obvious  that,  as  the  case  comes  from  tho 
court  below,  there  is  no  question  of  law  for  this  court  to  decide. 
None  was  made,  and  so  far  as  the  record  is  concerned,  we  are 
utterly  at  a  loss  to  ascertain  the  point  on  which  the  cause  was 
determined  in  the  court  below. 

It  is  not  perceived  how  the  statute  of  frauds  could  affect 
the  contract,  as  stated  in  the  petition.  It  is  alleged  that  the 
wheat  was  sold  and  delivered.  If  so,  the  statute  had  nothing  to 
do  with  the  case.  There  being  a  delivery  of  the  article  sold,  the 
contract  was  takeoi  out  of  the  operation  of  the  statute.    The  al- 
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legatioD  that  the  payment  was  to  be  made  upon  the  arrival  of 
the  wheat  at  St.  Louis  serves  only  to  designate  the  time  of 
payment,  and  by  no  means  subjects  the  contract  to  the  opera- 
tion of  the  laws  of  Missouri.  The  laws  of  Illinois  alone  oper- 
ated on  the  agreement. 

The  courts  of  this  state  will  not  take  judicial  cognizance  of 
any  of  the  laws  of  our  sister  states  at  variance  with  the  common 
law;  but  upon  common-law  questions,  the  legal  presumption 
is  that  the  common  law  of  a  sister  state  is  similar  to  that  of  our 
own :  WUson  v.  CockrUly  8  Mo.  7.  This  principle  would  throw 
the  burden  of  proving  the  Illinois  statute,  if  it  were  necessary, 
on  the  defendant. 

As  to  the  delivery,  it  may  be  remarked  that  it  is  a  ques- 
tion of  fact  to  be  found  by  the  jury,  under  the  direction  of  the 
court. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


CoHMOK  Law  is  Presumbd  to  Prevail  m  Sister  States:  Thompton  v. 
MonroWf  56  Am.  Dec.  318;  Dunn  v.  Adams f  35  Id.  42.  The  principal  case 
is  cited  to  this  point  in  Lucas  v.  Ladew,  28  Mo.  342,  in  which  it  was  held 
that  although  days  of  grace  on  sight  bills  were  abolished  in  Missoori,  the 
court  would  presume  them  allowable  according  to  the  common  law  in  a  sister 
state  or  territory.  * 

CouKT  can  not  Judicially  Know  Rats  of  Interest  in  Another  State 
ontil  it  has  been  ascertained  as  any  other  fact  by  the  finding  of  a  jury:  Cooke 
T.  Crawford,  46  Am.  Dec.  93;  Harrison  v.  Harrison,  56  Id.  227. 

Delivery  ani>  Acceptance  to  Take  Parol  (Contract  or  Sale  of  Goods 
oat  of  statute  of  frauds:  See  McKnigM  v.  Dunlfy,  55  Am.  Dec.  370,  and  note; 
ShindUr  v.  Houston,  49  Id.  316,  and  extensive  note. 

Law  of  Place  where  Contract  is  Made  or  is  to  be  Performed  governs 
the  contract:  See  Speed  v.  Afaify  55  Am.  Dec.  540,  and  note  citing  prior 


Payne  v.  Glare  &  Bbothebs. 

[19  liXSSOUBI,  162.J 

Discrepancy  Existing  between  Amount  Stated  in  Body  of  Cebtiti- 
CATE  OF  Deposit  and  that  stated  in  the  margin,  or  at  the  bottom,  will 
be  controlled  by  the  amount  stated  in  the  body  of  the  instrument. 

Where  Certificate  of  Deposit  States  Amount  in  Body  of  Instrument 
as  "one  thousand  and  fourteen  dollars  (in  funds  as  below),'*  in  the 
margin  as  $1,014,  but  at  the  bottom  as  "currency  $404,  cash  $1,010, 
[total]  $1,414,"  the  amount  stated  in  the  body  of  the  certificate  controls 
the  specification  of  funds  at  the  bottom;  and  if  the  plaintiff  declares  upon 
the  instrument  as  for  one  thousand  four  hundred  and  fourteen  dollars,  an 
instmotion  that  he  can  not  recover  is  correct,  though  the  defendant 
knowledges  his  indebtedness  for  one  thousand  and  fourteen  doUani 
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Appeal  from  St.  Louis  circuit  court.     The  opinion  states  the 
case. 

A.  BiLckner,  for  the  appellant. 

Eaight  and  Shepley,  for  the  respondents. 

By  Court,  Byland,  J.  The  plaintiff's  petition  states  that  he 
deposited  in  the  banking-house  of  Clark  &  Brothers  the  sum  of  one 
thousand  four  hundred  and  fourteen  dollars;  four  hundred  and 
four  dollars  of  this  sum  being  in  currency,  and  the  balance,  one 
thousand  and  ten  dollars,  in  cash;  and  that  at  the  time  of  mak- 
ing  the  deposit  the  defendants  executed  and  delivered  to  him  a 
certificate  of  deposit,  as  follows: 

"  Banking-house  of  E.  W.  Clabk  &  Bros. 

"  No.  760.  St.  Loms,  Mo. ,  26th  Feb'y,  1851. 

''  L.  P.  Payne  has  deposited  in  this  office  one  thousand  and 

•  fourteen  dollars  (in  funds  as  below),  payable  to  order  of  himself, 

on  return  of  this  certificate,  sixty  days  after  date,  with  interest 

at  the  rate  of  six  per  cent  per  annum. 

«*  $1,014.  Currency $404 

'Cash 1,010 


"$1,414 
'*  E.  W.  Clakk  &  Bros." 

The  petition  alleges  that  the  defendants  by  mistake  inserted 
"  one  thousand  and  fourteen  dollars  "  whera^hey  ought  to  have 
inserted  "  one  thousand  four  hundred  and  fourteen  dollars"  in 
the  body  of  said  certificate.  He  states  that  after  the  expiration 
of  two  months  he  presented  said  certificate  of  deposit  for  pay- 
ment, and  it  was  refused. 

The  defendants  deny  in  their  answer  that  plaintiff  ever  de- 
posited one  thousand  four  hundred  and  fourteen  dollars  with 
them,  but  admit  the  deposit  of  one  thousand  and  fourteen 
dollars.  They  admit  that  the  certificate  of  deposit  set  forth  in 
the  petition  was  executed  by  them,  and  allege  that  the  ''one 
thousand  and  ten  dollars"  opposite  the  word  "cash "was  a 
mistake,  and  ought  to  have  been  "  six  hundred  and  ten  dollars," 
which  was  the  true  and  correct  sum,  and  that  the  sum  of  one 
thousand  and  fourteen  dollars  was  the  true  and  real  amount 
deposited;  and  that  they  offered  to  pay  that  sum  to  plaintiff^ 
and  were  always  ready  to  pay  that  sum.     . 

On  the  trial  the  plaintiff  read  the  certificate  of  deposity  and 
then  rested  his  case. 
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The  defendants  then  asked  the  following  .instruction:  "The 
juiy  are  instructed  that  upon  the  case  as  made  the  plaintiff  is 
not  entitled  to  recover; "  which  instruction  was  given.  The 
plaintiff  thereupon  suffered  a  nonsuit,  which  he  afterwards 
moved  to  set  aside,  and  failing  in  his  motion,  he  brings  the  case 
here  by  appeal. 

The  plaintiff  complains  of  the  instruction  given  to  the  jury. 
In  the  opinion  of  this  court,  the  instruction  was  proper.  The 
plaintiff  declared  on  a  certificate  of  deposit  for  one  thousand 
four  hundred  and  fourteen  dollars;  he  alleges  that  he  deposited 
that  amount  with  the  defendants.  To  support  his  petition,  he 
presents  the  certificate  above  set  forth,  which  can  not  be  said 
to  be  a  certificate  for  one  thousand  four  hundred  and  four- 
teen dollars,  but  is  a  certificate  for  one  thousand  and  four- 
teen dollars.  He  failed  entirely  to  prove  the  allegation  as  to 
the  certificate  and  amount  declared  on,  and  it  was  right  for  the 
comrt  to  say,  trom  the  case  made  by  plaintiff  himself,  he  could 
not  recover. 

This  view  of  the  case  depends  upon  the  certifibate  of  deposit 
being  only  for  one  thousand  and  fourteen  dollars,  and  not  for 
one  thousand  four  hundred  and  fourteen  dollars.  Let  us  see 
what  the  authorities  are  upon  this  subject. 

The  sum  of  one  thousand  and  fourteen  (in  funds  as  below) 
dollars  is  written  on  the  face  of  the  certificate  in  words.  On 
the  left  hand  of  the  certificate  is  the  mark,  $1,014.  Above  the 
name  of  Clark  &  Brothers  is  the  memorandum : 

"  Currency $404 

"Cash 1,010 


"$1,414" 

The  defendants  contend  that  this  is  a  certificate  calling  only 
for  one  thousand  and  fourteen  dollars.  The  plaintiff  contends 
that  it  calls  for  one  thousand  four  hundred  and  fourteen  dol- 
lars, and  that  the  memorandum  "in  funds  as  below,"  with  the 
currency  four  hundred  and  four  dollars,  and  cash  one  thousand 
and  ten  dollars,  controls  the  other  words,  and  makes  it  for  one 
thousand  four  hundred  and  fourteen  dollars.  Ghitty  on  Bills, 
149,  says:  "There  is  no  absolute  necessity  for  the  superscrip- 
tion of  the  sum  for  which  the  bill  is  payable,  provided  it  be 
mentioned  in  the  body  of  the  bill;  but  the  superscription  will 
aid  an  omission  in  the  body,  and  it  is  now  the  usual  mode  to 
superscribe  the  sum  payable  in  figures  at  the  head  of  the  instru- 
ment and  in  words  in  the  body  of  it.    If  there  be  a  disorepanoj 
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between  the  sum  in  the  body  of  the  bill  and  the  superscription, 
the  former  will  prevail."  Again,  at  page  160  of  the  same 
treatise:  "  If  the  sum  in  the  superscription  of  the  bill  be  differ* 
ent  from  that  in  the  body  of  it,  the  sum  mentioned  in  the  body 
will  be  taken  as  the  sum  to  be  paid  prima  facie" 

Story  on  Bills  is  to  the  same  point.  He  says:  ''The  sum  is 
sometimes  expressed  in  figures  in  the  superscription,  as  well  as 
in  the  body  of  the  instrument  in  letters,  for  greater  caution. 
But  if  the  sum  in  figures  on  the  superscription  differs  from  the 
sum  in  words  in  the  body  of  the  instrument,  the  latter  will  be 
deemed  the  true  sum;  and  parol  evidence  is  inadmissible  to 
establish  that  the  sum  intended  was  not  that  stated  in  words  in 
the  body  of  the  instrument,  but  was  that  stated  in  the  margin 
in  figures."  In  the  case  of  the  Norwich  Bank  v.  Hyde^  13  Conn. 
282,  Williams,  C.  J.,  in  delivering  the  opinion  of  the  court, 
says:  ''The  aid,  then,  the  margin  is  to  give  is  to  remove  an 
ambiguity  in  the  body  of  the  instrument,  or  to  clear  up  a  doubt, 
not  to  supply  a  blank.  The  body  of  the  instrument  must 
be  our  guide."     He  referred  to  Elliot's  Case,  in  Leach,  185. 

There  the  note  in  the  body  of  it  was  for  fifty ,  in  the 

margin  £50.  The  margin  helped  out  the  body;  it  was  able  to 
remove  the  ambiguity.  Yet  in  this  case  of  Elliot's,  the  judges 
would  not  decide,  even  with  the  aid  of  the  margin,  that,  as  a 
matter  of  law,  the  note  was  for  fifty  pounds,  but  that  was 
properly  left  to  the  jury.  There  is  a  class  of  cases  where 
memoranda  are  made  upon  notes  and  bills,  and  a  question  has 
arisen  how  far  these  memoranda  become  part  of  the  instrument, 
such  as  the  following  on  a  note:  "  Payable  at  Messrs.  B.  &  Co., 
bankers,  London."  It  was  held  that  this  did  not  make  part  of 
the  contract:  Williams  v.  Waring,  10  Bam.  &  Cress.  2.  Where 
the  indorsee  declared  against  the  maker  of  a  promissory  note, 
that  he  made  the  same  payable  at  the  house  of  Messrs.  B.  & 
Co.,  London,  and  upon  production  of  the  note  at  the  trial  it 
appeared  that  the  address  at  the  house  of  Messrs.  B.  &  Co.  was 
not  a  part  of  the  note,  but  only  a  memorandum  at  the  foot  of 
the  note,  it  was  held  that  this  was  a  variance:  Exon  v.  Russell, 
4  Mau.  &  Sel.  505. 

In  Saunderson  v.  Piper,  5  Bing., N.  C,  425,  a  bill  of  exchange 
was  expressed  in  figures  to  be  drawn  for  two  hundred  and  forty- 
five  pounds,  in  words  for  two  hundred  pounds,  value  re- 
ceived, with  a  stamp  applicable  to  the  higher  amount,  held  that 
the  evidence  to  show  that  the  words  "and  forty-five"  had  been 
omitted  by  mistake  was  not  admissible.     Tindal,  C.  J.,  said: 
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"  The  eTidence  in  question  being  inadmissible,  we  can  not  shake 
the  rule  of  commercial  writers,  that  where  a  difference  appears 
between  the  figures  and  the  words  of  the  bill  it  is  safer  to  at- 
tend to  the  words.  If  we  take  the  authority  of  these  writers, 
where  we  have  none  of  our  own,  this  is  a  good  bill  for  the  sum 
expressed  in  the  body." 

Bosanquet,  J.,  said:  '*The  argument  that  pressed  me  the 
most  is  the  rule  of  fortius  contra  proferentem  ;  that  an  instru- 
ment must  be  taken  most  strongly  against  the  party  making  it. 
But  there  is  no  case  in  which  that  principle  has  been  applied  to 
an  instrument  the  body  of  which  expressed  a  clear  amount,  and 
the  ambiguiiy  arises  from  a  different  amount  expressed  in  the 
margin.  Under  such  circumstances,  the  rule  of  law  as  to  evi* 
dence  must  prevail." 

Erskine,  J.,  said:  ''I  am  of  opinion  that  the  words  in  the 
body  must  be  taken  as  containing  the  amount  of  the  bill  to  be 
paid;  for  according  to  the  authorities,  figures  are  not  of  the 
same  authority  as  words  in  the  body  of  a  bill,  except  in  cases 
where  the  margin  does  not  contradict,  but  is  only  an  index  to 
the  body,  as  in  the  case  of  Rex  t.  Elliot ,  above  cited." 

Marius  lays  it  down:  "If  it  so  fall  out  that  through  unad- 
yisedness  or  error  of  the  pen  the  figures  of  the  sum  and  the 
words  at  length  of  the  sum  that  is  to  be  paid  upon  any  bill  of 
exchange  do  not  agree  together,  either  that  the  figures  do  men- 
tion more  and  the  words  less,  or  that  the  figures  do  specify 
less  and  the  words  at  length  more,  in  either  or  in  any  such  like 
case  you  ought  to  observe  and  follow  the  order  of  the  words 
mentioned  at  length  and  not  in  figures,  until  further  order  be 
had  concerning  the  same,  because  a  man  is  more  apt  to  commit 
an  error  with  his  pen  in  writing  a  figure  than  he  is  in  writing  a 
word;  and  also  because  the  figures  at  the  top  of  the  bill  do  only, 
as  it  were,  serve  as  the  contents  of  the  bill,  and  a  breviat  thereof, 
but  the  words  at  length  are  in  the  body  of  the  bill  of  exchange, 
and  are  the  chief  and  principal  substance  thereof,  whereunto 
special  regard  ought  to  be  had." 

Applying  the  rules  of  decisions  in  cases  of  bills  of  exchange 
to  this  certificate  of  deposit,  and  it  ia  only  obligatory  for  one 
thousand  and  fourteen  dollars.  It  promises  to  pay  this  sum, 
and  this  must  control  the  specification  of  funds  at  the  bottom. 
The  sum  in  the  margin  is  for  one  thousand  and  fourteen  dol* 
lars.  The  sum  in  words  in  the  body  of  the  certificate  is  the 
flame,  and  it  will  be  contrary  to  the  rules  and  authorities  of 
courts  of  high  character  in  England  and  in  the  United  States 
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to  let  tbe  memorandum  specifying  the  funds  in  which  the  de- 
posit was  made,  and  the  amount  thereof  in  figures,  control  the 
body  of  the  instrument  and  the  margin  of  the  instrument  too. 
The  judgment  of  the  court  below  is  afi&rmed,  with  the  concur- 
rence of  the  other  judges. 

The  plaintiffs  again  brought  suit  to  recover  the  one  thousand  and  fourteen 
doUars  mentioned  in  the  body  of  the  certificate.  The  case  came  before  this 
court,  and  is  reported  in  23  Mo.  259.  The  decision  upon  the  question  then 
presented  was,  that  the  certificate  of  deposit  would  bear  interest  after  matu- 
rity as  well  as  before. 

Words  Writtbk  in  Bodt  of  Cebtificate,  Bill,  ob  Notb,  when  plain 
and  definite,  must  control  without  regard  to  the  superscription  in  figures.  The 
principal  case  is  cited  to  this  point  in  Poorman  v.  MilU  A  Ob.,  39  Gal.  350. 

Parol  Evidbnos  that  Bill  was  Draw^y  fob  Sum  Expressed  ik  Mar- 
ginal Figures,  and  not  for  sum  expressed  in  body  of  it,  where  they  differ, 
is  inadmissible:  SmUli  v.  Smith,  53  Am.  Dec.  652,  and  note;  see  Nugent  v. 
Bokmd,  13  Id.  881,  and  note. 


Thobnton  V.  Ranein. 
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Legal  Title  to  Note  Payable  to  Order  of  "C,  Guardian,"  eto.,  ii  to 
C,  and  passes  by  his  indorsement  to  a  bona^fide  assignee  for  value  withool 
notice,  the  words  ''guardian,"  etc.,  being  mere  descriptio  personcB, 

Action  commenced  by  petition  in  the  nature  of  a  bill  of  inter- 
pleader by  George  Engelmann.  Engelmann  had  purchased  real 
estate,  the  property  of  Friscilla  and  Jacob  Cooper,  minors,  at  a 
sale  under  order  of  the  probate  court,  by  Isaac  J.  Cooper,  their 
guardian.  In  part  payment  of  the  purchase  price,  he  made 
negotiable  notes  payable  to  the  order  of  ''Isaac  J.  Cooper, 
guardian,"  etc.  Before  their  maturity,  these  notes  were  indorsed 
by  Isaac  J.  Cooper  and  delivered  for  a  valuable  consideration  to 
Thornton,  who  was  not  aware  of  the  facts  connected  with  the 
execution  of  the  note,  and  had  no  notice  of  the  trust  resting 
upon  Isaac  J.  Cooper,  except  from  what  appeared  upon  the  face 
of  the  notes.  Isaac  J.  Cooper  was  afterwards  removed  from  the 
guardianship,  and  Eankin,  the  appellant,  appointed  in  his  stead. 
Bankin  forbade  Engelmann  to  pay  the  notes  to  Thornton,  which 
was  the  occasion  of  the  filing  of  this  petition.  These  facts  being 
found,  the  court  below  ordered  Engelmann  to  pay  the  money  to 
Thornton,  whereupon  Eankin  appealed. 

T.  T.  Oantt,  for  the  appellant. 

T.  Polkf  for  the  respondent. 
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By  Court,  Btland,  J.  The  main  queetion  in  Hub  case  inTolTes 
the  power  of  the  payee,  Isaac  J.  Cooper,  to  whom  the  notes  were 
executed,  to  assign  the  same. 

The  appellant,  Bankin,  contends  that  the  notes  given  to  Isaac 
J.  Cooper,  guardian  of  Jacob  Cooper  and  Pnscilla  Cooper,  were 
not  the  property  of  said  Isaac  J.  Cooper,  in  such  manner  as  to 
authorize  him  to  assign  or  transfer  them. 

In  the  opinion  of  this  court,  the  notes  were  the  property  of  said 
Isaac  J.  Cooper.  He  had  the  legal  right  to  them,  and  therefore 
he  could  sell  or  assign  or  transfer  them,  and  his  assignee  for 
Talue,  without  notice,  would  hold  them,  and  have  a  right  to  the 
money  arising  thereon.  The  assignee  Thornton,  then,  in  this 
case  has  the  legal  right  to  the  notes  in  question  and  to  the  money 
arising  thereon. 

There  is  no  question  as  to  the  manner  in  which  Thornton  ob- 
tained the  notes;  he  paid  value  for  them.  The  payee,  Isaac  J. 
Cooper,  transfers  to  him  notes  before  they  become  due,  and  the 
only  way  in  which  Kankin  wishes  to  implicate  Thornton  and  to 
affect  him  with  notice  arises  from  the  words  "guardian,"  etc., 
which  follow  Cooper's  name  on  the  face  of  the  notes.  We  do 
not  consider  that  these  words  import  any  impediment  to  the 
right  which  the  payee  in  them  had  to  sell  or  transfer  them;  but 
that,  notwithstanding  these  words,  the  full  title  to  the  notes  and 
the  money  they  call  for  was  vested  in  said  Isaac  J.  Cooper. 

In  the  case  of  Tumhull  v.  Freret,  5  Mart.,  N.  S.,  703,  a  note 
was  given  thus:  **  Good  for  one  thousand  six  hundred  and  forty- 
three  Bpanish  milled  dollars,  payable  on  the  first  day  of  Janu- 
ary next,  to  the  order  of  Mr.  Charles  Norwood,  executor  of 
Messrs.  Trumbull  &  Joyce,  for  balance  due  to  the  estate.  New 
Orleans,  1st  January,  1802.  (Signed)  Jas.  Freret."  The  su- 
preme court  of  Louisiana  held  that  the  words  ''as  executor," 
in  this  note,  can  be  considered  in  no  other  light  than  as  words 
of  description;  that  the  legal  title  to  receive  the  money  vested 
in  Norwood,  and  the  heirs  can  not  pass  it  by  and  commence  an 
action  in  their  own  name. 

This  court  has  held  the  same  doctrine  as  to  words  of  descrip- 
tion. These  notes,  then,  on  their  face,  were  the  property 
legally  of  the  said  Isaac  J.  Cooper,  and  he  was  entitled  to  r^ 
ceive  the  money  they  called  for,  and  being  the  owner  and  payee, 
he  had  the  right  and  authority  to  assign  the  same,  and  hit 
assignee  to  have  and  receive  the  money  due  thereon. 

In  the  case  of  Jeffries  v.  McLean,  12  Mo.  538,  the  bond  sued 
upon  was  as  follows: 
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''  For  Talue  received,  we,  or  either  of  us,  promise  to  pay  A. 
Bansom,  guardian  of  J.  G.  Hoberts,  the  just  sum  of  three  hun- 
dred and  forty-nine  dollars  and  fifty  cents,  without  defalcation 
or  discount,  together  with  ten  per  cent  interest  per  annum 
thereon,  from  this  date  until  paid.  Given  under  our  hands  and 
seals,  at  Union,  this  twenty-ninth  day  of  March,  1839. 

"(Signed)  John  L.  Hamilton.     [Seal.] 

"  Thomas  Buoeneb.       [Seal.] 
"  C.  S.  Jeffbies."         [Seal.] 

This  court  held  that  this  bond  is  evidence  of  a  debt  due  by 
the  obligors,  Hamilton,  Buckner,  and  Jeffries,  to  A.  Bansom, 
and  his  executor  can  maintain  the  action  thereon.  The  wordb 
''A.  Bansom,  guardian  of  J.  G.  Boberts,"  are  but  descriptio 
peraoncB. 

There  is  no  charge  here  that  Thornton  and  Cooper  fraudu 
lently,  and  with  design  to  cheat  the  wards,  Priscilla  and  Jacob, 
traded  concerning  these  notes;  no  knowledge  on  the  part  of 
Thornton  of  any  interest  in  these  notes  in  any  third  person, 
other  than  what  the  face  of  the  notes  expresses. 

In  view  of  all  the  facts,  then,  contained  in  the  record,  this 
court  is  of  the  opinion  that  the  judgment  below  should  be 
affirmed;  and  with  the  concurrence  of  the  other  judges,  it  la 
affirmed. 


Admikistratob  18  Pbbsonallt  Liable  on  Note  whioh  ha  Bigns  tm  admln^ 
Utrator  of  deceased:  DavU  ▼.  F^rench,  37  Am.  Deo.  36. 

WoBD  **GnABDiAN"  IN  NoTB  IS  Mere  Dbsobiftio  Pebsona    To  thif 
point  the  principal  caae  is  dted  in  Niehermm  ▼.  CfiUiamt  29  Mo.  457. 
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Beebe  V.  Duplet. 

[26  Nkw  HAMFimaE,  349.] 

KoncB  TO  OuABAHTOR  IS  Unnecessabt  where  hi's  andertaking  Im  abtolnie, 
bnt  where  his  undertaking  is  collateral,  notice  must  be  given  within  a 
reaoonable  time,  or  it  must  appear  that  the  situation  and  circumstanoea 
of  the  parties  are  such  that  no  injury  has  resulted  to  the  guarantor  from 
the  want  of  notice. 

Object  of  Notice  to  Guarantor  is  to  let  him  know  that  he  is  relied  upon 
for  payment;  and  it  should  be  given  to  him  whenever  it  would  be  of  any 
advantage  to  him  to  have  it,  that  he  may,  if  possible,  secure  himself 
against  liability. 

Kotick  to  Guarantor  is  Unnecessary  upon  Insolvenct  of  the  person 
for  whom  the  undertaking  was  made. 

Kbolect  to  Give  Notice  to  Guarantor  uust  Produce  Some  Loss  or 
prejudice,  otherwise  notice  and  demand  before  the  action  is  brought  is 
sufficient. 

Undertaking  or  Guarantor  is  Collateral  and  not  Absolute  when, 
for  value  received,  he  guarantees  to  pay  the  plaintiff  for  two  thousand 
dollars'  worth  of  goods,  delivered  to  one  Dudley  when  he  may  call  for 
them;  especially  when  the  facts  show  that  the  plaintiffs  regarded  Dudley 
as  the  principal  in  the  transaction,  and  the  credit  was  given  to  him. 

AssuHPsrr  on  a  guaranty.  The  case  was  referred  to  an  auditor, 
ifho  found  substantially  the  following  facts:  On  the  fourteenth 
of  October,  1847,  the  defendant  entered  into  a  contract  of  guar- 
anty as  follows:  "  For  value  received,  I,  Moses  Dudley,  of 
Chesterfield,  New  Hampshire,  guarantee  to  pay  James  M.  Beebe 
&  Co.,  of  Boston,  for  two  thousand  dollars'  worth  of  goods, 
delivered  to  Charles  P.  Dudley,  of  Lowell,  when  he  may  call 
for  them.    Moses  Dudley.     Chesterfield,  October  14,  1847. 
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At  that  time  Charles  P.  Dudley  was  a  merchant  in  Lowell,  and 
before  the  guaranty  was  executed  had  purchased  two  bills  of 
goods  of  plaintiffs,  for  which  he  was  indebted  to  them.  Sub- 
sequently to  its  execution  he  purchased  several  bills  of  goods 
of  them.  The  charges  were  all  made  to  Charles  P.  Dudley. 
The  eyidence  tended  to  show  that  the  plaintiffs  would  not  sell 
to  Dudley  on  his  sole  responsibility.  Charles  P.  Dudley  did 
not  pay  for  any  of  the  goods  sold  him,  and  failed  in  1848. 
There  was  no  evidence  that  notice  had  been  given  the  defendant 
until  the  commencement  of  the  suit.  The  auditor  refused  to 
allow  the  claim  for  goods  delivered  before  the  guaranty,  but 
found  for  the  plaintiff  for  the  value  of  goods  delivered  after  the 
guaranty,  with  interest.  The  questions  arising  on  the  report 
were  transferred  to  this  court  for  determination. 

Wheeler  and  Faulkner,  for  the  plaintiffs. 

Carlton  and  Gushing,  contra. 

By  Court,  Eastman,  J.  There  is  some  confusion  in  the  books 
as  to  the  precise  nature  and  extent  of  a  contract  entered  into 
by  a  guarantor.  The  same  undertaking,  embraced  in  almost 
the  same  terms,  has  by  some  jurisdictions  been  declared  to  be 
absolute,  while  in  others  it  is  held  to  be  collateral  merely. 
And  this  by  tribunals  of  high  standing:  Butler  v.  Wright,  20 
Johns.  367;  Oxford  Bank  v.  Eaynea,  8  Pick.  423  [19  Am.  Dec. 
834];  Sage  v.  Wilcox,  G  Conn.  81;  Curtis  v.  Brorvn,  2  Barb.  51. 

The  difficulty  seems  to  be  not  so  much  in  deciding  what  the 
law  is,  when  once  the  extent  of  the  contract  entered  into  is 
defined,  as  in  settling  what  the  contract  is,  whether  collateral  or 
absolute. 

In  the  case  of  promissory  notes,  the  liability  of  a  guarantor 
is  ordinarily  greater  than  that  of  an  indorser  and  less  than  that 
of  a  surety.  His  position  is  between  that  of  an  indorser  and 
surety,  and  his  liabilities  vary  from  both.  And  in  a  suit  against 
a  guarantor,  his  contract  must  be  specially  set  forth  in  the 
declaration. 

A  guarantor  warrants  the  solvency  of  his  principal  and  the 
payment  of  the  debt  in  case  of  his  default;  while  an  indorser  is 
answerable  only  upon  a  strict  compliance  with  the  law  by  the 
holder,  whether  the  principal  is  solvent  or  not. 

A  surety  is  liable  without  notice,  while  a  guarantor  in  many 
eases  is  discharged  unless  notice  be  given  him. 

Where  the  undertaking  to  pay  is  absolute,  notice  to  the  guar- 
ftntor  is  unnecessary.    His  liability  is  fixed  without  demand  or 
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notice:  Breed  v.  BUlhouse,  7  Conn.  523;  Unuyn  Bank  of  Louin- 
ana  v.  Coaler,  1  Sandf.  563;  Matthews  y.  Chrisman,  12  Smed.  A 
M.  595  [51  Am.  Dec.  124];  Butler  v.  IVHghl,  20  Johns.  367; 
3  Kent's  Com.  124;  Cooper  v.  Page,  24  Me.  73  [41  Am.  Dec. 
371];  Carson  v.  Ilill,  1  McMull.  76. 

'Where  the  undertaking  is  collateral  and  not  absolute,  notice 
must  be  given  vrithin  a  reasonable  time,  or  it  must  appear  that 
the  situation  and  circumstances  of  the  parties  are  such  that  no 
injury  has  resulted  to  the  guarantor  for  the  want  of  notice. 
The  object  of  notice  is  to  let  the  guarantor  know  that  he  is  re- 
lied upon  for  payment;  and  it  should  be  given  to  him  whenever 
it  would  be  of  any  advantage  to  him  to  have  it,  that  he  may,  if 
possible,  secure  himself  against  liability :  Oxford  Bank  v.  Ilaynes, 
8  Pick.  423  [19  Am.  Dec.  334];  Gihbs  v.  Cannon,  9  Serg.  &  R. 
202;  Norton  v.  Eastman,  4  Greenl.  521;  Bahcock  v.  Bryant,  12 
Pick.  133;  Follmer  v.  Dale,  9  Pa.  St.  83;  Cremer  v.  Higginson, 

1  Mason,  323;  Howe  v.  Nickels,  22  Me.  175;  Mussey  v.  Rayner, 
22  Pick.  223. 

Where  the  party  for  whom  the  undertaking  is  made  becomes 
insolvent,  so  that  no  advantage  can  arise  to  the  guarantor  by 
notice  being  given,  notice  is  unnecessary.  It  must  appear  that 
the  neglect  to  give  notice  has  produced  some  loss  or  prejudice 
to  the  guarantor,  otherwise  notice  and  demand  before  the  action 
is  brought  is  sufficient.  Lord  Ellenborough,  in  Warrington  v 
Furbor,  8  East,  242,  says  that  guarantors  insure  the  solvency  of 
the  principals,  and  therefore,  if  the  latter  become  bankrupt  and 
notoriously  insolvent,  it  is  the  same  thing  as  if  they  were  dead, 
and  it  is  nugatory  to  go  through  the  ceremony  of  making  a  de- 
mand upon  them:  Salisbury  v.  Hale,  12  Pick.  416;  Warrington 
Furbor,  supra;  Oxford  Bank  v.  Haynes,  supra;  Philips  v.  Astling, 

2  Taunt.  206;  3  Kent's  Com.  123;  Skofeld  v.  Haley,  22  Me.  1G4 
[38  Am.  Dec.  307];  Bhett  v.  Poe,  2  How.  457;  Peck  v.  Barney, 
13  Vt.  93. 

Was  the  undertaking  of  this  defendant  absolute,  or  collateral  ? 
It  would  seem  to  be  plain  by  the  latter  clause  of  the  contract, 
**  when  he  may  call  for  them,"  that  the  engagement  related  to 
goods  that  should  be  thereafter  delivered;  that  the  undertaking 
was  to  pay  for  future  sales,  and  not  for  the  past;  and  that  there- 
fore, at  the  time  the  contract  was  made,  nothing  had  been  done 
upon  which  an  absolute  promise  could  operate— nothing  upon 
which  an  action  could  then  be  supported.  Again,  no  time  is 
fixed  in  which  goods  are  to  be  delivered,  which  is  usually  an 
essential  element  to  an  absolute  contract,  and  the  designation  of 
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Charles  B.  Dudley  as  of  Lowell  would  at  least  indicate  that  he 
was  not  the  mere  agent  of  the  defendant.  These  matters, 
coupled  with  the  use  of  the  term  *'  guarantee/'  would  seem  to 
show  that,  judging  from  the  instrument  alone,  the  undertaking 
was  only  collateral.  But  when  the  facts  disclosed  by  the  auditor 
are  also  considered — that  the  goods  were  procured  in  different 
parcels,  that  the  bills  were  made  out  to  Charles  P.  Dudley,  and 
that  the  charges  upon  the  plaintiffs'  boojis  were  also  made  to 
him — it  would  seem  clear  that  the  parties,  or  at  least  the  plaint- 
iffs, understood  Charles  P.  Dudley  to  be  the  principal  in  the 
transaction,  that  the  original  credit  was  given  to  him,  and  that 
the  agreement  of  the  defendant  was  only  collateral. 

In  Babcocky.  Bryant,  12  Pick.  133,  the  undertaking  was  "  to 
be  responsible  and  pay  to  the  plaintiff  for  whateyer  goods  have 
been  or  may  be  delivered  to  C.  within  one  year."  The  plaintiff 
delivered  goods  to  C.  within  the  year,  and  took  his  negotiable 
note  for  the  price.  It  was  held  that  the  undertaking  of  the  de- 
fendant was  coUateral  only,  and  that  his  liability  as  guarantor 
was  not  discharged  by  the  plaintiff's  taking  C.'s  note. 

We  think  the  undertaking  in  this  case  was  collateral,  and  con- 
sequently, reasonable  notice  of  the  amount  furnished  and  of 
claim  upon  Moses  Dudley  therefor  should,  under  ordinary 
circumstances,  have  been  given  to  him,  in  order  to  perfect  his 
liability. 

But  notwithstanding  the  undertaking  was  collateral,  and  not- 
withstanding notice  was  not  given,  at  least  till  the  day  on 
which  the  suit  was  commenced,  yet  inasmuch  as  Charles  P. 
Dudley  failed  in  January,  1848,  less  than  three  months  after 
the  date  of  the  guaranty,  and  before  one  half  of  the  amount 
for  which  the  guaranty  was  given  was  obtained,  the  plaintiffs 
are  relieved  from  showing  any  special  notice  or  any  particular 
and  special  demand.  Before  the  failure,  notice  was  unnecessary, 
and  after  it  had  taken  place,  it  could  be  of  no  service  to  the  de- 
fendant. He  has  not,  therefore,  been  prejudiced  by  want  of 
notice;  and  notice  and  request,  at  any  time  before  the  com- 
mencement of  the  suit,  would  be  sufficient. 

Whether  any  notice  of  the  plaintiffs'  claim  was  given  to  the 
defendant  before  the  commencement  of  the  suit  does  not  dis- 
tinctly appear.  The  auditor  finds  that  no  notice  was  given 
*'  until  the  commencement  of  the  suit,"  and  counsel  differ  as  to 
the  construction  that  shall  be  put  upon  this  finding.  The 
plaintiffs  state  that  notice  was  given  and  demand  made,  and  a 
refusal  by  the  defendant  on  the  day  of  the  commencement  of 
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tlie  suit,  before  the  writ  was  served.    But  this  is  not  acceded  to 
by  the  defendant,  and  the  report  must,  therefore,  be  recom- 
mitted to  ascertain  this  fact. 
Beport  recommitted. 


Nones  TO  GuARANToa  OF  NoN-PATMS2fT,  Nbgbssitt  OF. — In  oaae  of  an  ab- 
solute guAFUity,  the  guarantor  is  not  entitled  to  demand  or  notice  of  non* 
payment:  See  the  cases  cited  in  the  note  to  Menard  v.  Scudder,  56  Am.  Dec. 
619;  MaUhews  t.  CAmman,  51  Id.  124;  Balchelder  v.  Wendell,  3G  N.  H.  216, 
citiog  the  principal  case.  Bat  M'here  the  guaranty  is  conditional,  notice 
must  be  given:  Lane  v.  LeviUian,  37  Am.  Dec.  769;  McDougcd  v.  CaUf,  34 
N.  H.  534,  citing  the  principal  case.  This  distinction  was  recognized  in  Poteen 
V.  Bumeraiz,  12  Ohio  St.  273,  and  Milroy  v.  Quiniiy  69  Ind.  406,  both  citing 
the  principal  case.  Where  an  absolute  guarantor  is  not  injured  by  the  want  of 
notice,  he  is  liable  just  the  same  as  if  duly  notified;  and  the  absence  or  want  of 
notice  does  not  imply  such  an  injury  to  the  guarantor  as  will  discharge  him 
from  his  liability.  To  have  that  effect,  it  must  be  shown  affirmatively  that 
be  has  been  injured  by  the  omission.  It  is  a  matter  of  defense:  Simona  v. 
Steele,  36  N.  H.  81.  Demand  or  notice  is  unnecessary  if  the  debtor  is  insolv- 
ent: Shofield  V.  Haley,  38  Am.  Dec.  307;  but  to  excuse  notice  on  this  ground,  it 
must  be  shown  not  only  that  the  debtor  was  insolvent  at  the  time  the  debt 
accnied,  and  unable  to  pay  his  debts,  but  also  that  he  had  no  attachable 
property:  Whiton  v.  Mean,  45  Id.  233.  Necessity  of  notice  to  guarantor  of 
promissory  note:  See  Marberger  v.  PoU,  55  Id.  479;  Biggs  v.  Waldo,  56  Id. 
356. 

Undertaking  ofGdakavtob,  when  Primary  and  when  Collateral:  See 
Lane  v.  Levillian,  Zl  Am.  Dec.  769;  Bapelye  v.  Bailey,  8  Id.  129.  Where  the 
defendants  gave  the  plaintiff  a  guaranty,  stating,  in  substance,  that  they  were 
acquainted  with  principal,  and  reposing  confidence  in  hia  honesty,  would  hold 
themselves  bound  for  such  goo<ls  as  the  plaintiff  should  intrust  bim  with, 
provided  he  should  sell  them  and  abscond  with  the  money  or  squander  them, 
the  guaranty  is  conditional:  McDougal  v.  Ccd^,  34  N.  H.  534;  and  the  fol- 
lowing guaranty,  omitting  date  and  signature,  is  conditional:  "  Qents:  Allow 
me  to  say  to  you  that  any  cigars  that  C.  Conover,  of  Loganaport,  Ind.,  may 
order  from  you  for  the  next  six  mouths,  if  he  fails  to  pay  yon  for  them,  I  will 
stand  responsible  to  you  for  them:"  Milroy  v.  Quinn,  69  Ind.  406,  both  citing 
the  principal  case. 


Carb  v.  Clough. 

[36  New  Haxpshibx,  280.] 

Minor  before  Arriving  at  Fcll  Age  ma7  Rescind  Sals  of  personal 
property,  made  on  a  valuable  consideration  but  without  fraud  on  his  part. 

Infant  Rescindinq  Contract  mtst  Rbhtorb  Property  or  Consideration 
received  before  he  can  maintain  his  action  for  the  property  sold. 

If  Infant  Disaffirms  Contract  and  Refuses  Patment  on  the  demand 
of  the  adult  for  payment,  or  if  suit  be  brought  against  him  and  he  pleads 
infancy  and  avoids  the  debt,  the  adult  may  thereafter,  in  case  the  prop- 
erty be  in  the  infant's  possession,  maintain  replevin  therefor,  or  demand 
the  property,  and  upon  refusal,  bring  trover  and  recover  its  value,  §emble. 
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Upon  Rescission  of  Contract  bt  Infant  and  Restoration  of  ths  prop- 
erty or  consideration  receiTed  hy  him,  or  an  offer  to  restore  the  same, 
the  infant  may  maintain  a  special  action  on  the  case  for  the  damages  sus- 
tained, or  may  bring  trover  upon  showing  a  conversion  of  the  property. 

Infant  Rescinding  Contract  of  Sale  can  not  Maintain  Trover  against 
the  purchaser,  where,  before  the  rescission,  he  made  a&07ta/^  sale  of  Uie 
property  to  a  third  person;  but  if  the  sale  was  invalid,  the  action  would 
lie. 

Demand  and  Refusal  are  Only  Evidence  of  Conversion;  they  do  not 
constitute  a  conversion  if  the  party  has  not  the  power  of  compliance. 

Court  will  Always  Prevent  Circuity  of  Actions  whenever  it  can  be 
done  and  the  rights  of  the  parties  be  substantially  preserved. 

PLAiNTirr,  a  minor,  exchanged  a  horse  with  the  defendant  for 
a  mare,  and  the  defendant  agreed  to  pay  the  plaintiff  ten  dollars 
additional.  The  following  Monday  the  plaintiff  told  defendant 
he  wanted  to  exchange  back,  and  the  defendant  said  he  would 
not  do  so  unless  the  plaintiff  paid  him  fifteen  dollars.  The  mare 
was  not  present  at  the  time,  and  the  plaintiff  then  made  no  offer 
to  return  her.  The  defendant  promised  to  come  up  and  pay 
plaintiff  the  extra  ten  dollars,  but  failed  to  do  so.  These  trans- 
actions took  place  in  October,  1850.  In  December  following, 
the  plaintiff  took  the  mare  with  him  to  the  defendant's  house, 
said  he  would  not  abide  by  the  contract,  offered  to  return  the 
mare,  and  demanded  the  return  of  the  horse.  The  defendant 
would  not  return  the  horse,  and  assigned  no  reason  for  not 
doing  so.  Before  this  rescission  by  the  plaintiff,  the  defendant 
had  sold  the  mare.  Verdict  for  plaintiff  by  consent,  to  be  set 
aside  or  judgment  to  be  rendered  thereon,  according  to  the 
opinion  of  the  court. 

Edes,  and  Freeman  and  McClure^  for  the  defendant. 

Burke,  contra. 

By  Court,  Eastman,  J.  There  is  no  suggestion  in  this  case  of 
any  misrepresentation  or  fraud  on  the  part  of  the  minor,  in  en« 
tering  into  the  contract  between  him  and  the  defendant,  and 
nothing  tending  to  show  that  the  defendant  was  not  perfectly 
aware  of  the  minority  of  the  plaintiff  when  the  exchange  of 
horses  took  place  between  them.  And  the  defendant  must  be 
presumed  to  have  entered  into  the  contract  with  a  full  knowledge 
of  the  legal  privileges  that  are  extended  to  infants. 

A  question  is  made  at  the  outset,  whether  the  contract  between 
the  parties  was  fully  executed  or  not.  In  many  cases  this  would 
be  an  important  inquiry,  but  in  the  present  case  we  do  not  yiew 
it  as  such,  and  we  shall,  therefore,  treat  the  contract  as  an  exe- 
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cuted  one,  since  we  do  not  regard  it  as  material  to  the  decision 
of  the  cause  to  consider  the  contract  to  be  of  a  lower  degree,  or 
other  than  that  contended  for  by  the  defendant. 

There  is  some  conflict  in  the  books  as  to  the  question  whether 
an  infant  can  rescind  an  executed  contract  before  coming  of  age. 
Some  authorities  hold  that  it  can  not  be  done  in  any  class  of 
contracts;  that  the  infant  lacks  the  legal  discretion  to  do  the  act 
of  avoidance;  while  others  maintain  that  it  maybe  done  in  all; 
that  the  privilege  would  be  ineffectual  and  the  infant  unprotected 
without  it.  Other  authorities  make  a  distinction  between  con- 
tracts relating  to  real  estate  and  those  which  pertain  to  personal 
property,  holding  that  the  deed  of  an  infant  can  not  be  avoided 
by  him  till  after  arriving  at  full  age,  while  a  sale  of  personal 
property  may  be  at  any  time,  either  before  or  after. 

The  precise  question  presented  here,  and  that  which  in  fact 
lies  at  the  foundation  (5f  this  action,  is  this:  Con  an  infant  dur- 
ing his  minority  rescind  a  sale  of  personal  property  made  by  him, 
without  fraud,  after  he  has  delivered  the  property  to  the  pur- 
chaser, for  a  good  consideration  paid  by  the  latter? 

In  Roo/y.  Stafford,  7  Cow.  179,  it  was  expressly  held  that  a 
sole  and  delivery  of  goods  by  an  infant,  with  his  own  hand,  is 
not  voidable  till  he  comes  of  age,  and  so  also  in  regard  to  his 
conveyances  of  real  estate.  The  decision  of  this  case  was  chiefly 
founded  upon  the  authority  of  Zouch  v.  Parsons,  3  Burr.  1794, 
which  was  an  action  of  ejectment,  the  precise  question  being 
whether  on  infant's  conveyance  by  lease  and  release  was  absolutely 
void  or  only  voidable.  Lord  Mansfield  examined  and  reviewed 
the  authorities  upon  the  question,  and  laid  down  thi3  rule  among 
others,  that  an  infant  can  not  avoid  his  conveyance  of  lands  till 
the  age  of  twenty-one  years.  His  reasoning  was  taken  as  the 
foundation  of  the  decision  of  Hoof  v.  Stafford,  supra,  and  his  rule 
has  been  adopted  in  many  other  cases.  But  it  should  be  borne 
in  mind  that  he  was  discussing  the  question  as  applicable  to  con- 
veyances of  real  estate,  and  that  the  question  of  sales  of  personal 
property  was  not  before  him;  and  hence,  although  the  case  may 
be  high  authority  in  contracts  affecting  real  estate,  it  can  have 
no  direct  bearing  upon  those  affecting  personal  property.  In 
many  of  the  decisions,  too,  which  have  been  made  upon  the  au- 
thority of  ZoiLch  V.  Parsons,  supra,  the  attention  of  the  court 
does  not  appear  to  have  been  called  to  any  distinction  that  may 
be  taken  between  contracts  touching  real  estate  and  those  per« 
taining  to  personal  property. 

The  decision  made  in  Roo/y.  Stafford,  supra^  was  reversed  by  the 
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court  of  errors,  in  Stafford  v.  Roof,  9  Cow.  626.  The  action  was 
trover,  originally  brought  by  Stafford,  a  minor,  in  the  mayor's 
court  of  tlie  city  of  Albany,  for  a  horse  sold  by  Stafford  to  Roof. 
The  mayor's  court  held  that  Stafford,  although  a  minor,  could 
rescind  his  contract  and  maintain  the  action.  Koof  brought  a 
writ  of  error,  and  the  action  was  carried  to  the  supremo  court, 
where  the  decision  was  made  as  reported  in  7  Cow.  179,  and 
where  it  was  held  that  Stafford  could  not  avoid  the  contract  till 
arriving  at  full  age.  From  the  supreme  court  the  case  was 
carried  to  the  court  of  errors  by  Stafford,  and  that  court  held 
that  the  action  would  lie  before  Stafford  anived  at  the  age  of 
twenty-one,  and  affirmed  the  judgment  of  the  mayor's  court. 
Jones,  chancellor,  said:  "The  general  rule  is,  that  an  infant 
can  not  avoid  his  contract,  executed  by  himself,  and  which  is, 
therefore,  voidable  only  while  he  is  within  age.  He  lacks  legal 
discretion  to  do  the  act  of  avoidance.  Biit  this  rule  must  be 
taken  with  the  distinction  that  the  delay  shall  not  work  un- 
avoidable prejudice  to  the  infant,  or  the  object  of  his  privilege, 
which  is  intended  for  his  protection,  would  not  be  answered. 
"Whem  applied  to  a  sale  of  his  property,  it  must  be  his  land;  a 
case  in  which  he  may  enter  and  receive  the  profits  until  the 
power  of  finally  avoiding  shall  arrive;  and  such  was  the  doctrine 
of  Zouch  V.  Parsons,  3  Burr.  1794.  Should  the  law  extend  the 
same  doctrine  to  sales  of  personal  estate,  it  would  evidently  ex- 
pose him  to  great  loss  in  many  cases;  and  we  shall  act  up  to  the 
principle  of  protection  much  more  effectually  by  allowing  hia 
to  rescind  while  under  age,  though  he  may  sometimes  misjudge 
and  avoid  a  contract  which  is  for  his  own  benefit.  The  true  rule, 
then,  appears  to  me  to  be  this:  that  where  the  infant  can  enter 
and  hold  the  subject  of  the  sale  till  his  legal  age,  he  shall  be 
incapable  of  avoiding  until  that  time;  but  where  the  possession 
is  changed,  and  there  is  no  legal  means  to  require  and  hold  it 
in  the  mean  time,  the  infant,  or  his  guardian  for  him,  has  the 
right  to  exercise  the  power  of  rescission  immediately."  The 
learned  chancellor  proceeded  also  to  say  that  the  common  law 
gives  no  action  or  other  means  by  which  the  mere  possession  of 
personal  property  can  be  reclaimed  and  held,  subject  to  the 
right  of  avoidance;  and  the  decision  that  the  contract  could  be 
avoided  during  minority  was  accordingly  made. 

There  is  no  fact  before  us  involving  the  question  whether  a 
conveyance  of  real  estate  may  be  avoided  within  age  or  not,  and 
we  need  express  no  opinion  in  regard  to  it.  But  it  appears  to 
OS  that  the  reasoning  in  Stafford  t.  Boof,  supra,  so  far  as  the 
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flame  is  applicable  to  this  case,  is  founded  upon  correct  principles. 
If  the  subject  of  the  sale  be  personal  property,  and  a  delivery 
to  and  possession  by  the  vendee  follows,  and  there  are  no  legal 
means  to  regain  the  property  till  the  minor  arrives  at  full  age, 
so  as  to  decide  whether  he  will  ratify  the  contract  or  not,  the 
property  may  all  be  wasted  and  gone,  beyond  recovery,  and  in 
many  cases  for  a  very  inadequate  consideration.  In  such  cases, 
the  principle  of  protection  would  be  of  little  use  could  it  not 
be  exercised  before  maturity.  We  lay  down  the  rule,  then, 
that  a  sale  and  delivery  of  personal  property  by  a  minor,  for  a 
good  consideration,  but  made  without  fraud  by  him,  may  be 
rescinded  by  the  minor  before  arriving  at  full  age :  Stafford  v. 
Boof,  9  Cow.  626;  Shipman  v.  Horton,  17  Conn.  481;  Willis  v. 
Twamhly^  13  Mass.  204;  Bing.  on  Infancy,  64,  note  5. 

But  if  the  infant  rescinds  the  contract,  and  seeks  to  recover 
the  article  sold  by  him,  he  must  restore  the  property  or  consid- 
eration received  before  he  can  maintain  his  action  for  the  prop- 
erly sold.  This  is  but  even-handed  justice,  and  a  contrary 
doctrine  would  oftentimes  enable  the  infant  to  use  his  minority 
for  the  perpetration  of  gross  fraud.  Thus  in  Badger  v.  Phinney, 
15  Mass.  363  [8  Am.  Dec.  105],  Putnam,  J.,  says:  "As  to  the 
sale  of  the  goods  to  the  plaintiff,  it  is  sufficient  to  say  that  the 
contract  was  executed  by  Kand,  the  infant.  He  delivered  the 
goods  and  received  the  money  for  them,  and  we  should  have 
required  him  to  restore  the  money  before  recovering  the  goods. 
We  must  remember  that  the  privilege  of  infancy  is  a  shield,  not 
a  sword."  The  principle  is  this :  that  upon  the  rescinding  of  the 
contract  by  the  infant,  the  parties  shall  be  restored  to  their 
original  rights. 

Many  cases  are  to  be  found  where  this  principle  has  been 
acted  upon,  so  far  as  the  circumstances  would  permit,  and  among 
them  we  cite  the  following:  Ketchen  v.  Lee,  11  Paige,  107;  Hub* 
hard  v.  Cummings,  1  Greenl.  13;  Tafl  v.  Pike,  14  Vt.  409  [39 
Am.  Dec.  228];  Badger  v.  Phinney,  15  Mass.  362  [8  Am.  Dec. 
105];  Buffingion  v.  Gerrish,  Id.  156  [8  Am.  Dec.  97];  Smith  v. 
Evans,  5  Humph.  70;  Holmes  v.  Blogg,  8  Taunt.  508;  Boberts  v. 
Wiggin,  1  N.  H.  73  [8  Am.  Dec.  38];  Boofy.  Stafford,  7  Cow. 
182;  H<mer  v.  Thwing,  3  Pick.  492;  Vasse  v.  Smilh,  6  Cranch, 
231;  FUts  V.  Hall,  9  N.  H.  441. 

Badger  v.  Phinney,  supra,  was  replevin ,  and  the  precise  point  de- 
cided was  this:  that  where  goods  are  sold  to  an  infant  on  a  credit, 
and  he  avails  himself  of  his  infancy  to  avoid  payment,  the  vendor 
may  reclaim  the  goods  as  having  never  parted  with  his  property 
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in  them.  And  in  FUls  v.  HaU,  supra,  it  was  held  that  if  an  in- 
fant disaffirms  a  contract  by  which  goods  have  been  sold  to  him, 
if  he  has  the  goods  in  his  possession,  and  refuses  to  deliver  them 
to  the  vendor  upon  a  demand  for  that  purpose,  trover  may  be 
maintained  against  him  for  the  conversion.  The  same  case  also 
lays  down  the  principle,  that  where  the  property  has  passed  from 
the  hands  of  the  infant,  trover  will  not  lie,  although  if  there  has 
been  fraud  practiced  by  the  infant,  a  special  action  on  the  case 
may  be  sustained. 

The  doctrine  upon  this  point,  as  gathered  from  the  weight  of 
authority,  and  which  seems  to  be  founded  in  good  reason,  ap- 
pears to  be  this:  1.  That  the  infant  shall  not  be  permitted  to 
rescind  his  contract,  and  recover  the  articles  parted  with  by  him, 
without  first  restoring  the  property  o^r  consideration  received 
therefor.  2.  That  in  case  of  sale  by  an  adult  to  an  infant,  if  the 
adult  demands  the  payment  or  consideration  promised  by  the 
infant,  and  he  disaffirms  the  contract  and  refuses  payment,  or, 
if  suit  be  brought  against  him,  pleads  infancy  and  avoids  the 
debt,  the  adult  may  thereafter,  in  case  the  property  be  in  the 
infant's  possession,  maintain  replevin  therefor,  or  demand  the 
property,  and  upon  refusal,  bring  trover  and  recover  its  value. 
If,  however,  the  infant  has  parted  with  the  possession  of  the 
property  sold  him,  the  adult  is  remediless,  provided  there  has 
been  no  fraud  practiced.  If  there  has  been,  a  special  action  on 
the  case  may  be  sustained. 

From  the  principles  which  we  have  endeavored  to  lay  down, 
it  follows  that  upon  the  rescission  of  a  contract  by  an  infant, 
and  the  restoration  of  the  property  or  consideration  received  by 
him,  or  the  offer  to  restore  the  same,  the  infant  may  maintain  a 
special  action  on  the  case  for  the  damages  sustained,  or  may 
maintain  trover  upon  showing  a  conversion  of  the  property. 
By  the  rescission  each  party  is  entitled  to  his  respective  prop- 
erty, so  far  as  they  themselves  are  concerned. 

It  follows,  also,  in  the  absence  of  fraud,  where  the  contract 
IS  fully  executed,  that  until  the  same  is  rescinded,  the  adult  has 
the  right  to  the  property  which  he  has  received,  and  has  the 
right  to  make  a  bona  fide  sale  of  the  same  before  the  rescission. 

Assuming,  then,  that  the  horse,  for  the  value  of  which  this  ac- 
tion was  brought,  was  sold  in  good  faith  by  the  defendant  and 
its  possession  parted  with  before  the  formal  rescission  of  the 
contract  by  the  plaintiff,  on  the  second  of  December,  and  assum- 
ing, also,  that  nothing  had  taken  place  that  would  amount  to  or 
be  evidence  of  a  rescission  until  that  day,  this  action  can  not  be 
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^  sustained;  for  the  contract  being  ezecutedy  and  the  animal  de- 
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li^ered  to  the  defendant  bj  the  plaintiff  himself,  the  sale  of  the 
horse  by  the  defendant  before  the  rescission  could  not  amount 
to  a  conversion,  since  the  possession  of  the  defendant  was  at 
that  time  rightful  and  his  control  over  the  property  complete. 
Nor  would  the  plaintiff  be  aided  by  the  demand  and  refusal,  for 
it  was  made  after  the  defendant,  upon  the  assumption  of  a  Ixma 
fide  sale,  had  legally  parted  with  the  property,  and  when  he  had 
no  power  to  comply  with  the  demand.  A  demand  and  refusal 
merely  are  only  evidence  of  a  conversion.  They  do  not  con- 
stitute a  conversion,  if  the  party  has  not  the  power  of  compliance : 
TP/iite  V.  Phelps,  12  N.  H.  386;  Knapp  v.  Winchester,  11  Vt.  861. 
The  demand  here,  in  order  to  be  effectual,  would  necessarily  have 
to  be  made  before  the  sale  and  after  the  rescission. 

The  case  finds  that  the  horse  was  sold  by  the  defendant  be- 
fore the  second  of  December,  and  that  there  was  no  formal  re- 
scission of  the  contract  until  that  day,  and  no  demand  and 
refusal  till  then.  Unless,  therefore,  the  evidence  was  compe- 
tent to  show  that  the  contract  was  rescinded  before  the  sale',  or 
that  the  sale  was  made  in  bad  faith  by  the  defendant,  or  was 
fictitious,  so  that  the  rescission  on  the  second  of  December,  and 
the  demand  and  refusal  on  that  daj,  would  be  effectual,  the  ac- 
tion of  trover  can  not  lie,  and  the  plaintiff  would  necessarily  be 
put  to  his  special  action  on  the  case. 

A  court  will  always  prevent  a  circuity  of  actions  whenever  it 
can  be  done  and  the  rights  of  the  parties  be  substantially  pre- 
served. And  we  think  it  may  be  prevented  in  this  case.  Here 
was  evidence  from  which  the  jury  might  well  find  that  the  sale 
by  the  defendant  was  not  made  in  good  faith.  In  the  first  place, 
the  defendant  did  not  pay  or  offer  to  pay  the  ten  dollars,  the 
difference  in  the  exchange,  as  he  agreed  to  do,  either  on  the  day 
after  the  sale  or  on  the  day  next  succeeding  the  first  interview, 
after  the  exchange.  It  would  appear  as  though  he  retained  the 
money,  under  the  apprehension  that  the  plaintiff  would  not 
abide  by  his  bargain.  In  the  next  place,  he  was  told  by  the 
plaintiff,  soon  after  the  exchange,  that  he  wished  to  trade  back. 
This  was  sufficient  to  put  him  on  his  guard  not  to  part  with  the 
horse,  while  at  the  same  time  it  might  induce  him  to  sell  the 
animal  at  once.  Again,  when  the  plaintiff  went  to  the  house  of 
the  defendant,  on  the  second  of  December,  and  taking  the  mare 
with  him,  offered  to  return  her,  and  informed  the  defendant  that 
he  would  not  abide  by  the  trade,  and  requested  the  defendant 
to  deliver  him  the  horse,  the  defendant  refused  to  do  it,  saying 
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that  he'would  not  let  liim  have  the  horse,  and  would  not  receive 
back  the  mare;  and  he  assigned  no  particular  reason  for  this 
refusal;  he  gave  no  intimation  that  he  had  sold  the  horse.  Now, 
if  the  sale  which  he  had  made  was  free  from  fraud  and  valid,  if 
there  was  nothing  dishonest  or  fictitious  about  it,  he  would 
scarcely  have  failed  to  have  stated  at  once  that  he  had  sold  the 
animal,  and  he  would  most  naturally  have  given  that  as  one 
reason  at  least  why  he  could  not  exchange  back.  But  he  makes 
no  mention  whatever  of  the  sale.  And  if,  as  was  said  in  argu- 
ment and  not  denied,  the  sale  was  made  k>  the  father-in-law  of 
the  defendant,  it  would  give  a  coloring  to  the  transaction  which 
the  jury  would  be  very  likely  to  notice.  Taking  all  the  evidence 
together,  we  think  it  entirely  competent  to  show  an  invalid  sal^ 
by  the  defendant,  and  of  course  the  rescission,  and  the  demand 
and  refusal  on  the  second  of  December,  were  good. 

We  might  suggest  the  inquiry  whether,  after  the  defendant 
had  refused  to  trade  back,  as  was  done  on  the  Monday  succeed- 
ing the  exchange,  it  was  necessaxy  for  the  plaintiff  to  take  the 
mare  to  the  defendant  and  o£fer  to  restore  her,  in  order  to  com- 
plete the  rescission  of  the  contract;  and  whether  a  sale  of  the 
horse,  even  if  made  in  good  faith,  would  not,  after  the  plaintiff 
had  requested  the  defendant  to  trade  back,  amount  to  a  conver- 
sion. But  the  views  which  we  have  expressed  render  it  un- 
necessary to  examine  these  inquiries.  The  result  to  which  we 
have  arrived  does  justice  between  the  parties.  It  protects  the 
infant  and  gives  to  him  the  value  of  his  horse,  while  at  the  same 
time  it,  in  effect,  restores  to  the  defendant  the  animal  which  he 
himself  had  i>arted  with. 

Judgment  on  the  verdict. 

PowKR  or  Infant  to  Rescind  Contract  bbforb  Abrivino  at  Full 
Agb:  See  Farr  v.  Sumner,  36  Am.  Deo.  327;  Orace  v.  Hale,  Id.  296. 

Duty  or  Infant  Rescinding  Contract  during  Minority  to  Return  Con- 
sideration: See  Toft  v.  Pike,  39  Am.  Dec.  228;  Kitchen  v.  Lee,  42  Id.  101. 
The  executor  of  an  infant  can  disaffirm  her  executed  contract  for  the  sale  of 
trees  and  recover  the  value  of  them  only  on  the  same  terms  that  she  uould  do 
it,  that  is,  by  restoring  the  money  she  received  on  them:  BarHett  v.  Cotoles, 
15  Gray,  446,  citing  the  principal  case. 

Demand  and  Refusal  as  Evidence  of  CoinnaunoKt  Bnt  Mageey.ScoUt 
fi5  Am.  Dec  49. 
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Fbost  v.  MABTm. 

[26  Nsw  HAMPtBXBS.  421.] 

UoNKT  Paid  on  Joint  Promissory  Note  bt  One  Makkb  gan  vur  bb 
Differently  Affued  by  an  arrangement  between  the  penona  paying 
and  the  payee;  the  other  promisora  are  discharged  to  the  extent  of  such 
payment,  and  the  one  making  the  payment  can  not  restore  their  liability 
by  any  arrangement  with  the  payee. 

Ajbsumpsit.  Plaintifr  purchased  of  defendant  a  note  drawn 
by  Staples,  Pray,  and  Morse  (the  last  two  as  sureties),  in  favor 
of  Shapleigh  and  others.  The  defendant  represented  the  note 
as  wholly  due  and  unpaid.  Prior  to  the  sale  Staples  had  paid 
to  Shapleigh  two  hundred  dollars  on  the  note  and  received  a  re- 
ceipt for  the  same,  and  agreed  to  indorse  the  sum  on  the  note. 
The  uote  had  been  in  the  possession  of  one  Locke,  another 
imyee,  and  shortly  after  receiving  the  money  Shapleigh  learned 
that  Locke  had  transferred  the  note  for  a  full  consideration  to 
the  defendant.  He  then  offered  the  two  hundred  dollars  back 
to  Staples,  but  the  latter  told  him  to  apply  it  on  other  debts. 
The  plaintiff  contended  that  Staples  could  not  by  any  arrange- 
ment with  Shapleigh  divert  the  money  to  any  other  purpose 
than  payment  on  the  note  without  the  consent  of  the  other  mak- 
ers. The  court  ruled  otherwise,  and  instructed  the  jury  that  if 
the  money  was  obtained  without  the  aid  of  either  of  the  sureties, 
and  without  an  understanding  between  him  and  either  of  the 
sureties  that  it  was  to  be  applied  on  the  note.  Staples  might 
bj  arrangement  with  Shapleigh  apply  the  money  to  other  de- 
mands without  the  consent  of  the  other  signers  of  the  note. 
Verdict  for  defendant.     Plaintiff  moved  for  a  new  trial. 

li,  Easlman,  and  Christie  and  Kingman ,  for  the  plaintiff. 

Jordan  and  McCriUis,  contra. 

By  Court,  Woods,  J.  The  plaintiff,  in  this  case,  seeks  to  re- 
cover back  a  part  of  the  price  which  he  paid  the  defendant 
for  the  note  of  Staples  and  others,  upon  the  ground  that  when 
he  bought  the  note  two  hundred  dollars  had  in  fact  been  paid 
towards  it  by  Staples,  of  which  the  plaintiff  was  at  the  time  of 
the  purchase  ignorant.  The  case  distinctly  finds  that  such  a 
payment  had  been  made  by  Staples  to  Shapleigh,  one  of  the 
payees  entitled  at  the  time  to  demand  and  receive  such  pay- 
ment. But  it  is  said  that  soon  after  this  payment  had  been 
made  and  acknowledged  by  a  written  paper  from  Shapleigh  to 
Staples,  these  two,  for  reasons  which  appdur  in  the  casei  agreed 

Am.  Dko.  Vol.  UX— 38 


354  State  v.  Moore.  [N.  BL 

that  that  application  of  the  two  hundred  dollars  should  be  an- 
nulled, and  the  sum  appropriated  to  different  objects. 

Before  this  payment  was  made,  the  note  stood  good  for  its 
entire  face  against  Shapleigh,  Pray,  and  Morse,  either  of  whom 
had  a  right  at  this  time  to  pay  it,  and  so  to  discharge  the  others. 
The  liability  of  each  to  pay  the  note  would  haye  been  at  an  end 
the  moment  that  either  of  them  should  pay  it;  and  this  liability 
to  pay  any  paii  of  it  was  of  course  dissolved  pro  tanto  the  mo- 
ment such  part  should  be  paid  by  either.  But  there  is  nothing 
in  the  relation  of  joint  promisors  upon  a  note  that  enables  one 
of  them  who  has,  by  having  paid  the  note,  discharged  the  lia- 
bility of  the  others  to  make  an  arrangement  with  the  payee  to 
restore  it  again. 

There  seems  to  be  no  difficulty  in  applying  these  clear  prin- 
ciples to  the  present  case.  Staples,  who  was  the  principal, 
made  a  x)ayment  upon  the  note  to  Shapleigh,  a  payee,  having 
undoubted  authority  to  receive  the  payment.  The  act  was  con- 
summated; nothing  could  have  been  added  to  make  it  more 
perfect.  Pray  and  Morse,  of  course,  ceased  to  be  longer  liable 
to  the  extent  of  that  payment. 

Whether  Staples  and  Shapleigh  at  any  time,  whether  a  long 
or  a  short  time  after  the  payment,  might  have  altered  their 
arrangements  so  as  to  revive  the  debt  against  Staples,  is  not 
material  as  regards  the  rights  of  this  plaintiff.  He  bought  and 
paid  for  a  note  of  four  hundred  and  fifty-five  dollars  against 
Staples,  Morse,  and  Pray.  But  as  to  two  hundred  dollars,  it 
turns  out  that  the  two  last-named  parties  were  not  liable  at  the 
time  of  the  purchase. 

Whether  the  money  belonged  to  Staples,  or  in  part  to  the 
other  signers,  is  not  material.  Supposing  it  to  have  been  his, 
he  paid  it  in  discharge  of  a  duty  towards  his  sureties,  and  could 
not  without  their  consent  reclaim  it. 

As  to  the  first  point,  therefore,  we  hold  the  ruling  of  the  court 
below  to  have  been  erroneous.  No  opinion  is  necessary  to  be 
given  as  to  the  other  questions  arising  on  the  case.  The  verdict 
should,  therefore,  be  set  aside  and  a  new  trial  granted. 


State  v.  Moobe. 

[26  New  Eamtuhox,  US,] 

ViifUB  WAS  Always  Reoakdsd  as  Matter  of  Substanob  dt  CanfiifAL 
Trials;  and  at  oommon  law,  an  offense  commenced  in  one  ooonty  and 
consnmmated  in  another  conld  be  tried  in  neither. 
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Trial  of  Accessabt  betobs  Fact  in  Felony  CoMMimD  in  Another 
Statb  can  not  be  liad  in  the  county  where  the  offense  was  ooummmated, 
but  only  in  the  state  and  county  in  which  be  committed  the  offense  of 
procuring  and  advising  the  commission  of  the  principal  offense. 

Law  op  England,  roth  Common  and  Statute,  as  it  was  at  the  organiza- 
tion of  the  provincial  government,  so  far  as  the  same  is  consistent  with 
onr  institutions,  is  the  law  of  New  Hampshire,  unless  it  be  repugnant  to 
the  constitution,  or  altered  or  repealed  by  some  statutory  or  legislative 
enactment. 

LiDicTMENT.     The  opinion  states  the  case. 

WeUs,  Bell^  and  Christie  and  Kingman,  for  Moore. 

SuUivan,  aiiomey  general,  contra. 

By  Court,  Woods,  J.  The  present  case  is  an  indictment,  found 
in  the  county  of  Strafford,  in  this  state,  against  Moore,  for  the  al- 
leged offense  of  procuring  Curtis  and  Pray  to  burn  the  building  in 
Somersworth,  for  the  burning  of  which  they  are  charged  in  this 
indictment.  Curtis  and  Pray  are,  for  the  purposes  of  this  decis- ' 
ion,  to  be  regarded  as  the  guilty  agents  of  Moore  in  the  felony. 
Moore  was  only  an  accessary  before  the  fact,  and  whatsoever 
acts  were  committed  by  him  were  committed  in  the  county  of 
York,  in  the  state  of  Maine. 

The  question,  then,  is,  whether  by  reason  of  the  procurement 
of  the  commission  of  the  felony,  through  the  agency  of  persons 
guilty  of  the  principal  offense,  Moore,  the  accessary,  is  to  be 
regarded  in  law  as  guilty  of  an  offense  in  the  county  in  which 
the  principal  offense  was  committed,  and  answerable  for  it 
therein.  The  venue  was  always  regarded  as  matter  of  substance 
in  criminal  trials;  and  at  common  law,  therefore,  an  offense 
commenced  in  one  county  and  consummated  in  another  could 
be  tried  in  neither:  1  Ch.  Crim.  L.  177.  So  if  a  mortal  blow 
was  given  in  one  county  and  the  party  died  of  it  in  another, 
it  was  doubted  whether  he  could  be  punished  in  either:  Id.  178; 
2  Hawk.  P.  C,  c.  25,  sec.  36,  referring  to  and  citing  the 
Year-Books,  6  Hen.  VII.  10,  and  10  Hen.  VII.  28;  Bac.  Abr., 
Indictment,  F;  Preamble  of  2  &  3  Edw.  VI.,  c.  24.  See  also  1 
Hawk.  P.  C,  c.  31,  sec.  13,  and  authorities  there  cited. 

At  common  law,  an  accessary  to  a  crime  committed  in  another 
county,  it  is  said,  could  be  indicted  in  neither  county:  1  Ch. 
Crim.  L.  178;  1  Hale  P.  C.  62,  63. 

But  by  the  statute  of  2  &  3  Edw.  VI.,  c.  24,  sec.  4,  it  was 
enacted  "that  when  any  murder  or  felony  shall  be  hereafter 
committed  and  done  in  one  county,  and  another  person  or  more 
shall  be  accessary  or  accessaries  in  any  manner  or  wise  to  any 
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Bucli  murder  or  felony  in  any  oiher  county,  ihat  an  indictment 
found  or  taken  against  sucli  accessary  or  accessaries  upon  the 
circumstances  of  such  matter,  before  the  justices  of  peace, 
or  other  justices  or  commissioners  to  inquire  of  felonies,  in  the 
county  where  such  offenses  of  accessary  or  accessaries  in  any 
manner  or  wise  shall  be  committed  or  done,  shall  be  as  good  and 
effectual  in  the  law  as  if  the  said  principal  offense  had  been 
committed  or  done  in  the  same  county  where  the  same  indict- 
ment against  such  accessary  shall  be  found." 

Upon  the  question  before  us,  in  connection  with  the  provis- 
ions of  this  statute,  we  have  looked  into  the  authorities,  and  will 
now  refer  to  them  briefly  and  state  the  result. 

The  law  upon  this  subject,  we  think,  is  quite  clear  and  well 
established,  unless  our  statutes  may  be  found  to  have  altered  it. 

In  1  Ch.  Crim.  L.  191,  the  doctrine  is  laid  down  thus:  "If 
a  shot  be  fired  in  one  county,  or  poison  be  administered,  which 
becomes  fatal  in  another,  the  venue  must  be  laid  in  the  latter; 
but  it  would  be  otherwise  if  A.  in  one  county  should  procure  B., 
a  guilty  agent,  to  commit  a  murder  in  the  second,  because,  in  that 
case,  A.  would  be  an  accessary  before  the  fact,  and  triable  as  such 
in  the  county  where  he  was  guilty  of  the  murderous  contrivance. 
On  the  other  hand,  if  a  person  unconscious  of  the  guilty  de- 
sign, as  a  child  without  discretion,  be  employed  in  the  commis- 
sion of  murder,  the  venue  must  be  laid  in  the  county  where  the 
death  happened,  for  they  are  merely  the  instruments,  and  the 
contriver  is  the  principal.''  In  Bex  v.  Oirdtoood,  1  Leach, 
142,  the  prisoner  was  indicted  in  the  county  of  Middlesex,  for 
feloniously  sending  a  threatening  letter.  Upon  the  proof,  it 
turned  out  that  the  letter,  which  was  directed  to  the  prosecutor, 
had  been  delivered  by  the  prisoner  in  London  to  a  person  who 
put  it  into  the  post-office  at  London,  from  which  place  it  was 
conveved  in  due  course  of  mail  to  the  prosecutor  in  Middlesex. 
He  was  tried  for  the  offense  in  Middlesex,  and  the  twelve  judges 
of  England  were  unanimously  of  opinion  that  the  prisoner  had 
been  properly  tried  in  Middlesex.  In  the  case  of  Bex  v.  Coombes, 
Id.  388,  it  was  decided  that  a  person  who,  standing  upon  the 
shore,  shot  a  man  on  the  high  seas,  was  guilty  on  the  high 
seas,  inasmuch  as  the  crime  is  committed  where  the  death  hap- 
pens, and  not  at  the  place  whence  the  cause  of  the  death  pro- 
ceeds. 

So  in  1  Hale  P.  C.  616,  and  in  Fost.  0.  L.  849,  the  doctrine  ia 
laid  down,  that  if  A.  in  one  county  deliver  poison  to  D.,to  be 
administered  to  B.  as  a  medicine  in  another  county,  and  D.,  not 
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knowing  that  it  is  poison,  administers  it  to  B.  in  the  second 
coaniy,  and  B.  die  of  it;  or  if  a  person  in  one  connty  procure  a 
child  without  discretion  to  bum  a  house  in  a  second,  the  pro- 
curers, in  such  cases,  would  be  principals  in  the  felonies,  though 
not  present,  and  therefore  ought  to  be  indicted  where  the  poi- 
soning or  burning  is  effected,  although  it  would  be  otherwise  if 
iheir  agents  were  guilty  as  principals,  because  in  the  latter  case 
the  procurers  would  be  accessaries  before  the  fact:  1  Hale  P.  0. 
514;  Fost.  C.  L.  349. 

It  appears,  also,  that  the  agency  of  the  defendant  in  a  foreign 
county  may  be  inquired  of  in  the  county  where  the  principal  act 
is  done,  and  that  the  poisoning  or  burning,  or  other  felony,  may 
be  alleged  to  have  been  committed  by  the  principal  in  the  county 
where  the  act  was  done  by  the  innocent  agent:  Starkie  on  Crim. 
PI.  24. 

Bex  y.  Brisac,  4  East  164,  was  an  information  at  common  law, 
for  a  conspiracy  between  the  captain  and  purser  of  a  man-of-war 
for  planning  and  fabricating  false  vouchers  to  cheat  the  crown, 
which  planning  and  fabrication  were  done  upon  the  high  seas. 
It  w£ts  held  by  the  court  of  king's  bench  that  the  offense  was  weU 
triable  in  the  county  of  Middlesex,  upon  proof  of  the  receipt  by 
the  commissioners  of  the  navy  of  the  false  vouchers  transmitted 
thither  by  one  of  the  conspirators  through  the  medium  of  the 
post  and  the  application  there  by  an  innoccDt  third  person,  a 
holder  of  one  of  the  vouchers,  a  bill  of  exchange,  for  payment, 
which  he  there  received.  Grose,  J., in  delivering  the  judgment 
of  the  court,  remarked  thus:  ''That  the  delivery  of  such  false 
vouchers,  with  such  fraudulent  intent,  in  pursuance  of  a  con- 
spiracy for  that  purpose,  is  an  offense  in  the  place  where  the 
vouchers  were  delivered,  is  a  matter  which  can  not  be  doubted; 
though  the  conspiracy  may  have  been  in  another  place.  And  in 
the  present  case,  the  delivering  the  vouchers,  and  the  present- 
ing the  bill  of  exchange  to  the  commissioners  of  the  victualing 
office  in  Middlesex,  were  the  acts  of  both  the  defendants,  done 
in  the  county  of  Middlesex.  I  say  it  was  their  acts,  done  by 
them  both;  for  the  persons  who  innocently  delivered  the  vouchers 
were  mere  instruments  in  their  hands  for  that  purpose."  A 
similar  rule  of  law  was  laid  down  in  the  case  of  Commonwealth 
V.  Harvey^  in  the  Boston  municipal  court,  in  October,  1828,  by 
Judge  Thatcher,  in  which  several  authorities  are  referred  to: 
8  Am.  Jur.  69.  The  same  principle  was  recognized  by  the  su- 
preme court  of  Massachusetts  in  the  case  of  CommonweaUh  v. 
Bill,  11  Mass.  136.     It  was  there  held  that  the  procuring  a 
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coanterfeit  bank  note  to  be  passed  by  an  ignorant  boy,  as  a 
true  one,  was  sufficient  evidence  of  the  passing  by  the  defend- 
ant, who  employed  the  boy  to  pass  it. 

According  to  the  authorities  cited,  which  are  belieyed  to 
contain  and  to  show  what  was  the  law  of  England  upon  the 
subject  under  consideration,  after  the  passage  of  the  act  of  2  & 
8  Edw.  YI.,  c.  24  (a.  d.  1549),  we  think  there  can  be  no  doubt 
that  in  England  an  accessary  in  a  felony  before  the  fact  could, 
in  virtue  of  that  act,  be  tried  for  the  offense  only  in  the  county 
in  which  he  committed  the  offense  of  procuring  or  advising  the 
commission  of  the  principal  offense,  which  was  committed  in 
another  county.  And  it  seems  to  us  that  this  view  is  in  ac- 
cordance with  the  general  principle  of  the  common  law  that 
crimes  are  local,  and  can  only  be  tried  in  the  county  where  they 
are  committed.  The  crime  of  the  accessary,  if  it  can  be  regarded 
as  committed  anywhere,  is  committed  at  the  place  where  the 
intelligent  agent  is  procured  to  commit  the  principal  act.  And 
so  far  as  we  are  advised,  the  law  of  England  remained  the  same 
from  the  passage  of  the  act  aforesaid  to  the  time  of  the  Ameri- 
can revolution. 

And  it  is  well  settled  that  the  law  of  England,  both  common 
and  statute,  as  it  was  at  the  organization  of  the  provincial  gov- 
ernment, so  far  as  the  same  consists  with  our  institutions,  is 
the  law  of  New  Hampshire,  unless  it  be  repugnant  to  the  con- 
stitution, or  altered  or  repealed  by  some  statutory  or  legislative 
enactment:  State  v.  BoUinSy  8  N.  H.  550. 

And  we  are  not  aware  that  the  law  of  England,  adopted  and 
in  force  in  this  state,  has  been  so  altered  as  to  reach  the  case 
under  consideration.  There  is  no  doubt  that  by  the  provisions 
of  the  revised  statutes,  chapter  225,  section  2,  the  English  law 
is  so  far  altered,  that  if  the  commission  of  a  crime  be  procured 
in  one  county  in  this  state,  to  be  committed  in  another,  and  the 
same  be  actually  committed  in  the  other  by  the  principal  offender, 
the  accessary  may  be  tried  in  either  county.  The  provisions  are 
that  ''if  any  person  shall  aid  in  the  commission  of  any  offense, 
or  be  accessary  thereto  before  the  fact  in  one  county,  which  offense 
may  be  committed  by  the  principal  offender  in  another  county; 
or  if  parts  of  any  offense  may  be  committed  in  more  than  one 
county,  in  either  of  said  cases  the  offense  shall  be  deemed  to 
have  been  committed,  and  the  indictment  may  be  found  and  the 
trial  had,  in  either  county. 

But  we  do  not  regard  those  provisions  as  embracing  the  case 
under  consideration.     Here  Moore  was  not  accessary  to  the 
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feloDj  in  any  county  in  this  state,  but  in  the  county  of  York  in 
the  state  of  Maine.  The  provision  is  not  that  in  such  a  case  the 
offense  shall  be  deemed  to  have  been  committevt  and  that  the 
trial  of  the  accessary  may  be  had  in  a  county  in  this  state.  The 
pioyision  is,  that  in  the  cases  provided  for  the  trial  shall  be  had 
in  either  of  the  two  counties  mentioned,  viz.,  the  county  in  which 
the  commission  of  the  principal  offense  was  planned  or  procured 
by  the  accessary,  or  that  in  which  the  principal  offense  was  act- 
ually committed.  A  construction  that  would  give  a  right  of 
trial  in  either  county,  in  a  case  like  the  present,  would  involve 
the  absurdity  of  a  provision  for  the  trial  of  the  offense  in  another 
state  in  which  the  aid  was  given  or  the  commission  of  the  of- 
fense was  procured. 

On  the  whole,  we  are  of  the  opinion  that  the  indictment  can 
not  be  maintained  against  Moore  in  the  county  of  Strafford  upon 
the  facts  stated  for  the  consideration  of  this  court. 

Motion  granted. 

Venue  in  Criminal  Cases:  See  State  v.  McCoys  41  Am.  Deo.  301. 

AiDEBS  AND  Abettobs. — ^This  subject  is  disouased  in  the  note  ^o  Stale  ▼. 
Hildreth,  51  Am.  Dec.  369. 

Engusm  Common  and  Statute  Law,  how  Far  Pabt  op  Law  of 
Cnited  States:  See  State  v.  McCoy,  41  Am.  Dec.  301;  Lathrop  v.  Commercial 
Banh,  33  Id.  482;  Commonwealth  v.  York,  43  Id.  373;  Stout  v.  Keyee,  Id.  465; 
Commontceallh  v.  WebaUr,  52  Id.  711;  Union  Bank  v.  PowtWe  Heirs,  Id.  367; 
StOdiffe  V.  ^^o^,  51  Id.  450;  McOinnia  v.  StaU,  49  Id.  697;  Stale  v.  Smithy 
54  Id.  578;  Smith  v.  State,  Id.  607;  Wri^jht  v.  Ilicka,  56  Id.  451;  and  cases 
cited  in  the  note  to  City  Council  v.  Bevjamin,  49  Id.  618.  Commonioealth  v. 
Jfoeloon,  101  Mass.  10,  citing  with  approval  the  principal  case,  regarded  th« 
•tatate  of  2  ft  3  Edw.  VI. «  o.  24,  as  a  part  of  their  common  law. 


Jarvis,  Adm'b,  v.  Brooks,  Adm'r. 

[27  Kjiw  Hampsbzbx,  87.] 

Real  Estate  is  Used  fob  Pabtnership  Pubposks,  and  paid  for 
with  partnership  funds,  it  is  unnecessary  that  there  should  be  an  agree- 
ment among  the  partners  that  the  land  should  be  partnership  property. 

BUBSEQUENT  ATTACHMENT  BT  CbEDITOKS  OF  PaRTNEBSUIP  WuO  HAVE  AT- 
TACHED Pbopeety  of  Fibm  takes  precedence  of  a  prior  attachment  by 
c;>iditor8  of  the  individual  members  of  the  firm  who  have  attached  the 
same  property. 

Fabtneb8Hip  Creditors,  in  Order  to  Avail  Thehselves  of  thbib 
Rights  of  Priority,  in  case  of  conflicting  attachments  with  individual 
oTMUtors,  require  nothing  more  than  a  valid  ezeoation  properly  levied* 
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YzBDicrr  was  rendered  in  the  lower  court  for  plaintiffs,  by  con- 
sent, for  part  of  the  demanded  premises,  subject  to  the  opinion 
of  this  court.    The  opinion  states  the  remaining  facts. 

Parker y  for  the  plaintiffs. 

Gushing  y  for  the  defendants. 

By  Court,  Gilghrist,  C.  J.  This  is  a  writ  of  entry  to  recover 
possession  of  the  ''  blacksmith-shop  lot,"  west  of  the  road,  and 
"  the  grist-mill  lot,"  east  of  the  road.  The  title  of  the  plaint- 
iffs is  by  a  levy  on  the  land,  as  the  property  of  Leonard  and 
Hiram  Gilmore,  as  tenants  in  common.  The  title  of  the  de- 
fendants is  by  a  levy  on  the  land,  alleging  it  to  be  partnership 
property,  the  defendants'  intestate  having  been  a  creditor  of  the 
firm  of  L.  &,  H.  Gilmore. 

The  first  question  is  whether  the  land  was  or  was  not  part- 
nership property.  There  have  been  four  firms  of  which  Leonard 
and  Hiram  Gilmore  were  members:  1.  In  the  month  of  Decem- 
ber, 1826,  the  firm  of  L.  &,  H.  Gilmore  was  established,  com- 
posed of  Leonard  and  Hiram  Gilmore;  2.  On  the  twenty-sixth 
of  September,  1827,  there  was  made  the  firm  of  Gilmore,  Hills 
&  Co. ,  consisting  of  Leonard  Gilmore,  Hock  Hills,  and  Morris 
Clark;  3.  In  the  month  of  February,  1828,  there  was  made  an- 
other firm  of  Gilmore,  Hills  &  Co. ,  consisting  of  Leonard  Gil- 
more, Hiram  Gilmore,  and  Hock  Hills;  4.  On  the  first  of 
October,  1829,  there  was  made  another  firm  of  L.  &,  H.  Gilmore 
consisting  of  Leonard  Gilmore  and  Hiram  Gilmore. 

The  condition  of  the  property,  so  far  as  it  regards  partnership 
interest,  is  as  follows: 

1.  The  **  blacksmith-shop  lot."  On  the  twenty-seventh  of 
December,  1826,  John  Tyler  and  James  B.  Andrews  conveyed 
to  Leonard  and  Hiram  Gilmore  five  eighths  of  this  lot  in  con- 
sideration of  the  sum  of  one  thousand  dollars.  Of  this  sum  six 
hundred  dollars  were  paid  from  the  partnership  funds,  and  the 
remainder  was  secured  by  notes  which  were  afterwards  paid  by 
Gilmore,  Hills  &  Co.  (No.  2,  as  above).  On  the  twenty-sixth 
of  September,  1827,  Austin  Tyler,  administrator  of  Beojamin 
Tyler,  conveyed  to  Leonard  and  Hiram  Gilmore  three  eighths 
of  the  '*  blacksmith-shop  lot,"  in  consideration  of  the  sum  of  five 
hundred  and  eighty-one  dollars  and  twenty-five  cents.  This 
sum  was  paid  ivom.  the  funds  of  Gilmore,  Hills  &  Co.  (No.  2,  as 
above). 

2.  The  "grist-mill  lot."  On  the  twenty-sixth  of  September, 
1827,  Austin  Tyler,  as  administrator,  conveyed  to  Leonard  Gil- 
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« 

^  more,  Hiram  Gilmore,  Hock  Hills,  and  Morris  Clark  one  half 

of  the  "  grist-mill  lot,"  in  consideration  of  the  sum  of  one  thou- 
sand fonr  hundred  and  fifty-fiye  dollars;  and  on  the  same  day 
John*  Tyler  conyeyed  to  the  same  persons  the  other  half  of  the 
"  grist-mill  lot,"  in  consideration  of  the  sum  of  one  thousand 
five  hundred  dollars.  Of  this  sum  of  one  thousand  fire  hun- 
dred  dollars,  the  consideration  of  John  Tyler's  deed,  the  sum 
of  nine  hundred  and  twenty-fiye  dollars  was  paid  from  the  funds 
of  L.  &  H.  Gilmore,  and  a  part  was  paid  in  cash,  but  how  much 
does  not  apear.    The  rest  is  unpaid. 

The  *'  doyer-mill "  spoken  of  in  the  case  constitutes  a  part  of 
the  "  grist-mill  lot."  On  the  fifth  of  May,  1829,  Gawin  Gil- 
more  conveyed  it  to  Leonard  Gilmore,  Hiram  Gilmore,  and 
Hock  Hills,  in  consideration  of  the  sum  of  three  hundred  and 
fifty  dollars.  For  this  sum  Gawin  Gilmore  had  given  his  note, 
payable  to  Tyler  &  Andrews,  and  indorsed  by  Gilmore,  Hills  & 
Co.,  and  it  was  paid  by  this  firm  (No.  3,  as  above). 

The  aggregate  considerations  for  these  deeds  appear  from  the 
case  to  amount  to  the  sum  of  four  thousand  eight  hundred  and 
eighiy-six  dollars  and  twenty-five  cents;  of  which  there  has 
been  paid  from  the  partnership  funds  the  sum  of  two  thousand 
eight  hundred  and  fifty-six  dollars  and  twenty-five  cents — 
balance,  two  thousand  and  thirty  dollars. 

The  only  interest  of  Gawin  Gilmore  in  the  land  was  by  reason 
of  his  having  become  a  surety.  In  consideration  of  his  liabil- 
ity, on  the  twenty-ninth  of  July,  1829,  L.  &  H.  Gilmore  and 
Hills  conveyed  to  him  one  fourth  of  both  lots,  and  he  was  to 
reconvey  the  lands  when  the  notes  on  which  he  was  surety 
should  be  paid.  Whatever  title  he  had  then  was  merely  in 
trust. 

The  substance  of  what  is  said  in  the  case  about  the  "  store 
lot"  seems  to  be  this:  On  the  twenty-ninth  of  July,  1829,  the 
title  to  this  lot  was  in  the  Gilmores  and  Hills,  and  on  that  daj 
they  conveyed  to  Gawin  Gilmore  one  fourth  of  it.  On  the 
ninth  of  October,  Hills  conveyed  to  the  three  Gilmores  all  his 
interest  in  the  demanded  premises,  they  having  conveyed  to 
him,  on  the  first  of  October,  the  interest  in  the  store.  One 
deed  was  in  consideration  of  the  other. 

It  is  not  expressly  stated  in  the  case,  but  it  is  to  be  inferred 
from  the  circumstances,  that  the  premises  were  used  for  partner- 
^  ship  purposes. 

It  is  the  opinion  of  Kent,  3  Com.  39,  note,  that  where  such 
facts  exist  it  is  unnecessaiy  that  there  should  be  an  agreement 
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among  the  x)artners  that  the  land  should  be  considered  as  per- 
sonal property;  denying  the  position  in  Smith  v.  Jackson,  2 
Edw.  Ch.  28,  which  holds  an  agreement  to  be  necessary.  Kent 
says:  "  The  decisions  on  this  side  of  the  question  appear  to  me 
to  be  a  sacrifice  of  a  principle  of  policy,  and,  above  all,  a  prin- 
ciple of  justice,  to  a  technical  rule  of  doubtful  authority.  There 
is  no  need  of  any  other  agreement  than  what  the  law  will  neces- 
sarily imply  from  the  fact  of  an  investment  of  partnership 
funds,  by  the  firm,  in  real  estate  for  partnership  purposes.  If 
the  partners  mean  to  deal  honestly,  they  can  not  have  any  other 
intention  than  the  appropriation  of  the  investment,  if  wanted, 
to  pay  the  partnership  debts. 

"  The  circumstance  that  the  payment  has  been  made  out  of 
the  partnership  funds,  especially  if  the  property  purchased  be 
necessary  for  the  ordinary  operations  of  the  partnership  busi- 
ness, and  be  actually  so  employed,  will  afford  a  veiy  cogent  pre- 
sumption-that  it  was  intended  to  be  held  as  partnership  prop- 
erty, and  in  the  absence  of  all  countervailing  circumstances,  it 
will  be  absolutely  decisive." 

In  cases  where  the  real  estate  is  purchased  for  partnership  pur- 
poses and  on  partnership  account,  it  is  wholly  immaterial,  in  the 
view  of  a  court  of  equity,  in  whose  name  or  names  the  purchase 
is  made,  whether  of  one  partner  or  all,  whether  in  the  name  of  a 
stranger  or  of  one  of  the  firm.  In  either  case,  let  the  legal  title 
be  vested  in  whom  it  may,  it  is  in  equity  deemed  partnership 
property,  and  the  partners  are  the  cestuis  que  trust:  Story,  J. , 
in  Hoxie  v.  Carr,  1  Sumn.  173, 182,  183.  The  same  doctrine, 
going  equally  far,  is  contained  in  Dyer  v.  Clark,  5  Met.  562, 
and  Howard  y.  Priest,  Id.  582.  We  have  held  in  the  case  of 
Jarvis  v.  Brooks,  23  N.  H.  136,  and  in  numerous  other  cases 
referred  to  by  the  court,  that  the  creditors  of  a  partnership  who 
have  attached  the  property  of  a  firm  take  precedence  of  cred- 
itors of  the  individual  members  of  the  firm  who  have  attached 
the  same  property. 

The  land,  then,  being  partnership  property,  and  the  partners 
holding  it  for  the  benefit  of  the  partnership  creditors,  the  equi- 
table interest  is  attachable.  The  interest  of  a  cestui  que  trust  in 
land  will  pass  by  the  extent  of  an  execution  upon  the  land  as 
his  estate:  PrUchard  v.  Brown,  4  N.  H.  397  [17  Am.  Dec.  431]. 
And  a  subsequent  attachment  of  the  partnership  property  by  a 
creditor  of  the  firm  will  take  precedence  of  a  prior  attachment 
of  the  property  by  a  creditor  of  an  individual  partner:  Tappan 
▼.  Blaisdell,  6  Id.  190. 


Dec  1853.]  Jabvis  v.  Brooks.  363 

Tlid  declaration  by  Leonard  and  Hiram  Gilmore,  in  bank- 
ruptcy, that  the  land  was  private  property,  can  not  affect  the 
nature  of  it. 

As  to  the  levies:  It  is  said  that  the  defendants'  attachment  i? 
dissolved,  for  certain  reasons.  But  it  is  not  seen  how  any  ques- 
tion  arises  about  the  dissolution  of  the  attachment.  The  defend- 
ants' execution,  being  against  the  partners,  takes  precedence  of 
the  attachment  and  levy  of  the  plaintiffs.  It  is,  then,  immaterial 
which  party  had  the  prior  attachment.  It  would  seem  that  the 
levy  of  an  execution  is  good  for  the  amount  of  the  execution  and 
costs:  French  v.  Eaton,  15  N.  H.  837. 

If  the  execution  takes  precedence  of  the  plaintiffs'  attachment, 
because  it  is  against  the  partnership  property,  it  disposes  of  all 
the  questions  relating  to  the  dissolution  of  the  attachment. 

It  appears  from  the  case  that  Upham's  attachment,  on  which 
the  plaintiffs  rely,  was  made  on  the  seventh  of  September,  1841, 
and  his  execution  was  levied  on  the  thirtieth  of  August,  1849. 
The  attachment  on  the  writ  in  favor  of  Grout,  the  defendants' 
intestate,  was  also  made  on  the  seventh  of  September,  but  before 
Upham's  attachment,  and  the  execution  was  levied  on  the  fif- 
teenth of  March,  1849.  Objections  are  made  because  the  ad 
damnum y  in  the  defendant's  writ  of  attachment,  was  two  thou- 
sand one  hundred  dollars,  and  the  amount  of  property  directed 
to  be  attached  was  two  thousand  dollars,  and  the  sum  levied 
was  two  thousand  one  hundred  and  fifty-six  dollars  and  twenty- 
two  cents,  being  a  greater  sum  than  the  officer  was  directed  to 
attach  for,  and  because  judgment  was  taken  for  more  than  the 
ad  damnum  in  the  writ. 

Whatever  validity  there  might  be  in  the  objections,  if  the 
original  parties  on  both  sides  had  been  creditors  of  the  firm, 
no  questions  concerning  them  arise  at  present.  The  partner- 
ship creditors  having  precedence,  nothing  more  is  requisite  than 
that  they  should  have  a  valid  execution,  properly  levied,  in  order 
to  avail  themselves  of  their  right  of  priority,  and  this  follows  as 
a  necessary  result  of  the  principle  that  their  claim  is  superior  to 
that  of  the  creditors  of  the  individual  members  of  the  firm. 

The  opinion  of  the  court  is,  therefore,  that  the  plaintiffs  are 
not  entitled  to  judgment. 

Verdict  set  aside. 

Pabtkership  Intsbest  is  Real  Estate:  See  Baker  v.  Wheder,  24  Anu 
Dec.  66;  Hale  v.  Henrie,  27  Id.  289;  Donaldson  v.  Barik,  18  Id.  577;  Baca  v. 
Bamoe,  29  Id.  463;  Brooks  v.  Hamilton,  13  Id.  328;  Farmer  v.  Samvel,  14 
Id.  106;  McDermoU  v.  Lawrence,  10  Id.  468;  CoUs  v.  CoUs.  8  Id.  231;  HaH 
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▼.  Ilawkifu,  6  Id.  666;  Teaiman  v.  Woods,  27  Id.  452,  and  note;  Chtene  v. 
Oreene,  13  Id.  643,  and  note;  Baird  v.  BcUrd,  31  Id.  399,  note;  Sumner  ▼. 
JIampson,  32  Id.  722;  WheaOey  v.  Calhtmn,  37  Id.  654;  Dixer  v.  Clark^  39 
Id.  697;  Divine  v.  MUchum,  41  Id.  241;  I  Wash.  Real  Prop.,  4th  ed.,  166 
et  8oq. ;  Buchan  y.  Sumner^  47  Am.  Deo.  305,  and  note;  Bidgway's  Appeed, 
53  Id.  586,  and  note. 

RBSPEcnYE  Rights  of  Pabtnebship  Cbeditobs  and  Cbxditobs  of  its 
Individual  Membebs:  See  Allen  v.  WeUa,  33  Am.  Dec.  757;  Morrteon  v. 
BlodgeU,  29  Id.  653;  Ketchum  v.  Durkee,  45  Id.  412;  Winston  v.  Ewing,  34 
Id.  768;  Pearson  v.  Keedy,  43  Id.  160;  J>y€r  v.  Clark,  39  Id.  697;  SutdJ^e  ▼. 
Dohrman,  51  Id.  450;  Buchan  v.  Sumner,  47  Id.  305;  Kirby  v.  iSIeAooninaJter^ 
49  Id.  160,  and  the  notes  to  above  cases. 
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Cases  Enumebated  where  Pebson  may  Become  Liable  as  Dbpositabt* 

Whsbe  Property  of  One  Person  is  Volhntabily  Rboeiyed  by  An- 
otheb,  by  delivery  of  the  owner,  for  some  different  purpose  from  that  of 
keeping  it,  and  upon  an  express  or  implied  agreement  of  a  different  kind 
which  has  been  answered  or  performed,  and  the  property  remains  In  the 
hands  of  such  party  without  further  agreement,  the  law  imposes  the  duty 
of  a  depositary  without  any  actual  contract  for  that  purpose. 

Whebe  Eight  to  Receive  Compensation  fob  his  Services  may  be  in- 
ferred from  the  circumstances  of  a  deposit,  the  duty  of  the  bailee  be- 
comes that  of  a  depositary  for  hire,  and  he  is  bound  to  exercise  ordinary 
care.     A  gratuitous  depositary  is  bound  to  only  slight  care. 

Common  Gabbier,  whose  Duty  as  Such  has  Terminated,  can  not  lay 
aside  the  goods  which  he  has  carried  and  neglect  them,  but  he  still  re- 
mains liable  for  the  care  and  custody  of  the  property  until  he  has  deliv- 
ered it  to  the  owner  or  his  agent,  or  has  placed  it  in  such  a  situation  as 
may  fairly  be  regarded  as  equivalent  to  a  delivery. 

It  is  not  Necessary  that  Express  Power  should  be  Given  to  Common 
Cabbieb  of  Goods  in  its  charter  to  assume  the  liabilities  of  a  depositary. 
This  is  one  of  the  ordinary  incidents  of  such  corporations,  unless  specially 
restricted. 

Common  Cabbieb,  who  has  Pebfobmed  his  Contract  as  Such,  and  de- 
livered or  offered  to  deliver,  or  done  something  equivalent  to  a  delivery 
of  the  goods  intrusted  to  him,  may  refuse  to  enter  into  a  new  contract 
for  keeping  or  storing  said  goods  as  a  bailee  for  hire  or  a  depositary.  If 
he  persists  in  his  refusal  to  receive  them  as  such,  and  does  not  interfere 
with  them  in  any  manner,  he  is  not  liable  as  a  depositary  for  any  damage 
which  may  happen  to  such  goods. 

Common  Cabbieb  may  Become  Liable  as  Dxposetaby  where  the  owner  o! 
goods  was  present  at  the  time  they  were  landed,  and  was  notified  by  the 
agent  of  such  carrier  that  they  had  no  room  in  which  to  store  them,  il 
inch  agent  afterwards  places  the  goods  in  a  storehouse  used  by  such  ear- 
ner for  storage  purposes.  In  such  a  case  the  jury  may  infer  that  the 
•gent  has  waived  his  refusal  to  take  charge  of  them. 
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OwMSB  OF  Goods  does  not  Make  Common  Garkier's  Agent  nis  Own, 
after  being  notified  to  remove  his  goods,  by  leaving  them  in  the  care  of 
such  agent,  even  though  such  agent  has  instnxctions  from  his  principal 
not  to  care  for  goods  so  situated. 

The  jury  retamed  a  Yerdict  for  plaintiff.  The  opinion  states 
the  necessaxy  facts. 

Metcalf  and  Gushing^  for  the  plaintiff. 

Wheeler,  for  the  defendants. 

By  Court,  Bell,  J.  The  declaration  in  this  case  claims  to 
charge  the  defendants  as  depositaries  only.  And  the  first  ques- 
tion which  presents  itself  is  whether  they  are  such. 

The  ordinary  case  of  a  deposit  is  where  the  owner  of  goods 
delivers  them  to  another,  to  be  kept  for  him,  without  any  agree* 
ment  expressed  or  reasonably  to  be  implied  that  the  person  to 
whom  they  are  delivered  shall  receive  any  compensation  for  his 
services  or  care.  But  there  is  a  large  class  of  deposits  where 
there  is  no  actual  delivery  to  keep,  and  no  actual  agreement  to 
accept  the  goods,  or  to  keep  or  take  care  of  them,  and  where 
the  contract  of  a  depositary  is  implied  from  the  nature  of  the 
transaction  or  occurrence  by  which  the  property  comes  into  the 
hands  of  one  not  the  owner,  and  from  the  principles  of  equity 
and  justice  which  ought  to  govern  the  conduct  of  men  towards 
each  other. 

Generally  no  person  can  be  compelled  to  become  a  deposi- 
taiy  without  his  own  consent;  but  there  are  cases  where  a 
person  may  be  subjected  to  the  duties  and  liabilities  of  a  de- 
positary simply,  or  of  a  dei>ositary  for  hire,  without  an  inten- 
tion on  his  part  to  enter  into  any  contract,  or  to  assume  any 
liability  in  regard  to  the  property  in  question. 

The  finder  of  the  property  of  a  person  unknown  is  not  bound 
to  interfere  with  it.  He  may  pass  by  it,  if  he  pleases,  and  has 
then  no  responsibility  in  relation  to  it.  But  if  he  takes  it  into 
his  possession,  he  becomes  at  once  bound,  without  any  actual 
contract,  and  perhaps  without  any  actual  intention  to  bind 
himself  to  the  owner  of  the  property,  for  its  safe  keeping  and 
return.  And  by  the  better  opinion,  we  think  the  duties  of  a 
finder  of  property  are,  in  law,  precisely  the  same,  except  so  far 
as  they  may  be  varied  by  the  provisions  of  our  statutes,  as  those 
of  a  person  who  has  voluntarily  received  a  deposit  of  goods  to 
be  kept  for  the  owner  without  charge:  1  Bouv.  Inst.  428;  Story 
on  Bailments,  Gl;  ImcLck  v.  Clark,  2  Bulst.  806;  1  Parsons  on 
Contracts,  579;  Story  on  Contracts,  257;  6  Bac.  Abr.  681. 
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If,  however,  it  is  provided  by  statute  that  the  finder  shall  be 
entitled  to  a  compensation  for  the  keeping,  or  if  an  agreement 
to  that  effect  may  under  the  circumstances  be  reasonably  in- 
ferred, the  presumed  contract  of  the  finder  and  his  liabilities 
^vill  be  those  of  a  depositary  for  hire,  which  differ  essentially 
from  those  of  a  simple,  that  is  gratuitous,  depositary:  Story  on 
Bailments,  289;  Jones  on  Bailments,  97;  1  Bouv.  Inst.  406. 

A  much  more  numerous  and  frequent  class  of  cases,  where  the 
law  imposes  the  duty  of  a  depositary  without  any  actual  contract 
for  that  purpose,  is  where  the  property  of  one  person  is  volun- 
tarily received  by  another  by  delivery  of  the  owner  for  some 
different  purpose  from  that  of  keeping  it,  and  upon  an  express 
or  implied  agreement  of  a  different  kind,  which  has  been  an- 
swered or  performed,  and  the  property  remains  in  the  hands  of 
such  party  without  further  agreement.  In  such  cases,  the  law, 
having  regard  to  the  requirements  of  justice  between  men,  im- 
plies a  contract  for  the  keeping  of  the  property  until  it  shall  be 
restored  to  the  proprietor  or  his  agent;  and  the  contract  thus 
implied  is  ordinarily  that  of  a  depositary.  The  holder  is  bound 
to  take  care  of,  keep,  and  preserve  the  property,  not  for  the  sake 
of  any  benefit  to  himself,  nor  upon  any  expectation  of  compen- 
sation for  his  services,  but  solely  for  the  convenience  and  ac- 
commodation of  the  owner:  Story  on  Bailments,  292,  347; 
Ostrander  v.  Brown,  15  Johns.  35  [8  Am.  Dec.  211];  In  re  Webb^ 
8  Taunt.  443;  Hyde  v.  Trent  aiid  Mersey  Nav.  Co.,  5  T.  K.  389; 
Garside  v.  Trent  and  Mersey  Nav,  Co.,  4  Id.  581;  Fisk  v.  Newton, 
1  Denio,  45  [43  Am.  Dec.  649];  1  Parsons  on  Contracts,  459; 
Thomas  v.  B.  d:  P.  R.  R.,  10  Met.  472  [43  Am.  Dec.  444]. 

The  slightest  degree  of  care  known  to  the  law  is  that  of  a  de- 
positary, such  slight  care  aa  is  taken  by  every  man  of  common 
sense  of  his  own  property  under  like  circumstances,  as  it  was 
well  laid  down  by  the  court  below.  This,  presumptively,  is  the 
extent  of  the  responsibility  of  one  upon  whom  is  thrown  the 
care  and  custody  of  property  where  he  has  not  voluntarily  as- 
sumed any  liability  directly  for  these  purposes :  1  Bouv.  Inst. 
431;  Story  on  Bailments,  41;  2  Kent's  Com.  560;  Angell  on 
Carriers,  293. 

Where  a  right  to  receive  a  compensation  for  his  services  may 
be  reasonably  inferred  from  the  circumstances  of  the  case,  the 
duty  of  the  bailee  becomes  that  of  a  depositary  for  hire,  and  his 
liability  is  increased  to  a  responsibility  for  ordinary  neglect, 
which  is  the  want  of  such  reasonable  care  as  men  in  general  take 
of  their  own  property  under  similar  circumstances:  1  Boay.  Inst* 
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406;  Jones  on  Bailments,  49,  96,  97;  Btory  on  Bailments,  289; 
Cailiff  V.  Danvers,  Peake,  114;  Finucane  v.  Small,  1  Esp.  315; 
2  Kent's  Com.  586. 

There  is  this  distinction  between  the  case  of  the  finder  of 
goods  and  that  of  the  person  in  whose  possession  such  property 
has  remained  at  the  close  of  a  previous  bailment:  The  person 
who  finds  an  article  may  leave  it  untouched.  He  in  whose 
house  or  premises  the  property  of  another  is  casually  left  may 
treat  it  as  damage-feasant.  He  may  suffer  it  to  remain  undis- 
turbed, or  he  may  take  it  and  remove  it  to  a  near  and  convenient 
distance,  and  there  leave  it  in  a  suitable  place  for  the  use  of  the 
owner,  doing  it  no  unnecessaiy  damage  while  he  is  removing  it, 
and  he  will  thereby  incur  no  responsibility,  speaking  without 
reference  to  the  statute  provisions:  2  Saund.  PI.  &  Ev.  388;  2 
Ch.  PL  548;  Peaslee  v.  Wddleigh,  5  N.  H.  317. 

But  the  party  into  whose  hands  the  property  of  another  has 
come  by  virtue  of  a  contract  for  some  other  purpose  can  not, 
when  that  purpose  is  accomplished,  either  leave  it  where  it  hap- 
pens to  be  or  lay  it  by  and  neglect  it,  unless  that  may  be  fairly 
inferred  from  the  nature  of  the  contract  to  be  the  intention  and 
understanding  of  the  parties;  but  he  still  continues  to  owe  a 
duty  to  the  owner,  still  remains  liable  for  the  care  and  custody 
of  the  property  until  he  has  delivered  it  to  the  owner  or  his 
agent,  or  has  placed  it  in  such  a  'situation  as  may  be  fairly  re- 
garded as  equivalent  to  a  delivery  to  him :  Ostrander  v.  Brown, 
15  Johns.  [8  Am.  Dec.  211];  Fisky.  Newton,  1  Denio,  45  [43 
Am.  Dec.  649];  1  Parsons  on  Contracts,  659;  Story  on  Bailments, 
847;  Angell  on  Carriers,  289. 

The  present  is  a  case  of  this  kind.  The  goods,  the  loss  of 
which  is  now  in  controversy,  were  delivered  by  the  owner  or 
his  agent  to  the  defendants  to  be  transported  by  them,  in  the 
regular  and  ordinary  course  of  their  business  as  common  car- 
riers, from  Boston  to  Nashua.  They  were  accepted  by  the 
agents  of  the  corporation  for  that  purpose,  and  the  corpora- 
tion then  became  bound  to  transport  the  goods,  and  the  plaintiff 
became  bound  to  pay  them  a  reasonable  compensation  for 
their  services.  The  goods  were  safely  transported  to  Nashua, 
and  after  their  arrival  the  plaintiff  had  notice  of  it  and  oppor- 
tunity to  take  them  away,  but  did  not  remove  them.  It  is  clear 
that  the  plaintiff  being  present  at  the  depot,  and  having  reason- 
able opportunity  to  take  them  away,  the  duty  of  the  defendants 
as  common  carriers  was  fully  discharged,  and  their  responsibil- 
ity as  such  terminated:  Thomas  v.  B.  d  P.  E.  E.,  10  Met.  477 
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In  the  present  case,  if  it  had  been  made  a  question,  it  would 
have  been  for  the  jury  to  decide  whether  there  was  such  a  deliv- 
ery of  the  goods  to  the  plaintiff  as  would  discharge  the  company 
of  any  liability  for  the  goods,  or  if  there  was  such  a  tender  as 
would  be  equivalent  to  a  delivery.  But  no  question  of  this  sort 
was  made  at  the  trial,  or  here,  upon  the  argument.  The  trans- 
action was  apparently  not  so  understood  by  either  party;  and  there 
seems  no  ground  to  insist  that  the  defendants  had  discharged 
themselves  of  the  custody  of  these  goods.  The  position  taken 
by  them  was,  that  by  the  neglect  of  the  plaintiff  to  remove  the 
goods  when  he  was  requested  to  do  so  by  the  freight  agent,  and 
by  leaving  them  on  the  company's  premises,  he  had  constituted 
the  servants  of  the  company,  who  were  prohibited  to  receive 
goods  at  the  risk  of  the  company,  his  own  agents,  and  therefore 
any  neglect  and  consequent  loss  was  his  own,  and  the  company 
was  not  responsible.  This  was  merely  a  question  of  fact,  upon 
which  the  jury  might  have  passed  if  the  question  had  been 
raised  for  their  consideration;  but  it  was  urged  as  a  matter  of 
law,  and  the  court  requested  to  charge  upon  it  as  such.  Nei- 
ther of  these  matters  of  fact  being  insisted  upon,  we  must  take 
it  upon  the  case  that  the  goods  remained  in  the  possession  of 
the  company,  subject  to  such  responsibility  on  their  part  as  the 
law  imposes  in  such  case,  which  is  that  of  a  gratuitous  deposi- 
tary. 

But  if  the  fact  in  this  particular  should  be  taken  to  be  that 
the  defendants  had  discharged  themselves  of  all  duty  or  liabil- 
ity to  the  plaintiff,  by  what  passed  between  him  and  their  agent, 
still  it  might  well  be  a  question,  as  it  was  made  in  this  case, 
whether,  notwithstanding  the  refusal  of  the  agent  to  keep  or 
store  these  hides,  the  corporation,  by  their  subsequent  acts,  had 
not  waived  that  refusal  and  assumed  the  keeping  of  them. 

As  an  individual  may  at  first  refuse  to  engage  in  a  buBin.es3 
proposed,  and  yet  may  afterwards,  on  further  consideration, 
change  his  opinion  and  accept  the  offer,  there  can  be,  we  think, 
no  doubt  of  the  powers  of  such  corporations  or  their  agents  to 
do  the  same.  No  party  is  estopped  or  concluded  by  such  a  re- 
fusal. And  the  same  kind  of  evidence  will  be  admissible  to 
prove  the  waiver  of  such  refusal  and  the  making  of  such  con- 
tract, as  if  no  such  refusal  had  occurred.  It  may  be  direct 
proof  of  a  bargain  closed  in  express  terms,  or  evidence  of  such 
acts  from  which  a  bargain  may  be  reasonably  inferred  or  implied. 
Many  and  perhaps  most  contracts  not  required  to  be  in  writing 
may  be  proved  by  evidence  of  the  conduct  and  actions  of  the 
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parties.  This  may  be  done  on  two  groonds:  1.  Because  it  may 
be  a  fair  inference  from  sach  conduct  that  the  parties  actoallj 
meant  so  to  contract,  so  understood  and  intended  at  the  time; 
and  2.  Not  because  the  parties  in  fact  contemplated  or  under- 
stood or  intended  any  contract  or  agreement  of  that  description, 
or  of  any  kind,  but  because  justice  and  equity  prescribe  such 
a  rule  of  duiy  between  the  parties  in  the  relatiye  situations  in 
which  they  have  placed  themselTCS.  The  law  always  implies  an 
agreement  to  do  what  a  man's  legal  duty  requires  him  to  do. 
A  party  may  therefore  decline  to  enter  into  any  particular  con- 
tract, he  may  refuse  in  the  strongest  terms  to  contract,  and  the 
parties  may  separate  without  coming  to  an  agreement,  and  yet 
the  party  in  whose  possession  property  has  been  rightfully 
placed  may  owe  a  duty  to  the  owner  which  may  bind  him  by  an 
implied  contract,  or  he  may,  by  contemporaneous  or  consequent 
conduct,  furnish  evidence  by  which  he  may  be  bound,  perhaps 
by  the  same  contract  into  which  he  had  in  express  terms  refused 
to  enter. 

There  is  no  difference  in  these  respects  between  the  case  of 
an  individual  and  that  of  a  corporation,  except  that  which  re- 
sults from  the  necessifcy  of  proving  the  authority  of  the  agents, 
by  whom  alone  the  corporation  usually  act.  Their  powers  may 
be  express  and  to  be  proved  by  the  corporate  records,  or  they 
may  be  implied,  resulting  from  the  official  position  of  the  agent 
and  from  the  usual  course  of  the  operations  and  business  of  the 
corporation.  Juries  are  to  judge  by  the  words  and  the  actions 
of  men.  These  may  be,  and  usually  are,  consistent  with  each 
other;  but  where  there  is  a  pui-pose  to  be  answered  or  a  respon- 
sibiliiy  to  be  evaded  by  false  professions,  they  may  be  entirely 
irreconcilable,  and  credit  is  to  be  given  to  the  one  or  to  the 
other  as  they  seem  to  the  jury  to  be  best  entitled  to  it.  It  is 
not  in  the  power  of  a  principal,  either  individual  or  corporation, 
to  limit  his  liability  by  restrictions  upon  the  powers  of  his 
agents  while  he  adopts  or  allows  a  course  of  business  inconsist- 
ent with  those  restrictions,  and  indicating  more  extensive  au- 
thority. 

In  the  present  case,  if  we  were  to  understand  that  the  agent 
of  the  railroad  did  in  fact  utterly  decline  to  store  the  hides  in 
question,  to  take  any  care  or  responsibility  as  to  them,  and  the 
parties  separated  without  an  agreement,  yet  it  was  competent 
for  the  jury,  regarding  the  facts  that  the  hides  came  rightfully 
into  the  possession  of  the  defendants,  that  they  did  not  insist 
on  their  right  to  leave  them  as  they  were  or  to  throw  them  oft 
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their  premises,  if  they  had  such  right,  and  that  the  agents  of 
the  corporation  removed  them  from  the  cars  and  placed  them 
in  their  building  usually  occupied  for  storing  hides,  tc  infer 
that  those  agents  had  changed  their  minds  and  concluded  to 
take  care  of  them.  In  that  event  there  could  be  but  one  legal 
conclusion:  that  having  undertaken  to  keep  them  and  take 
some  care  of  them,  they  were  bound  to  take  such  care  as  the 
law  requires  in  such  cases.  The  instruction  of  the  court  as  to 
the  degree  of  care  and  the  measure  of  their  liability  was  cor- 
rect. They  were  bound  to  use  slight  diligence.  They  were 
answerable  only  for  gross  neglect. 

The  ruling  requested  by  the  defendants,  that  if  the  agent  of 
the  defendants  declined  to  keep  or  store  the  hides,  and  so  in- 
formed the  plaintiff  and  requested  him  to  take  them  away,  and 
he  nevertheless  went  off  and  left  them  there,  it  must  be  pre- 
sumed that  he  made  the  agents  of  the  defendants  his  own,  and 
must  suffer  the  loss,  and  that  being  so  left  there,  the  stowing 
them  away  by  the  agents  was  no  more  than  the  defendants* 
duty,  and  the  corporation  by  that  act  were  not  made  liable  in 
this  action,  was  entirely  improper. 

It  can  not  be  overlooked  that  this  proposed  ruling  is  incon* 
sistent  with  itself.  The  first  position  is,  that  under  the  circum- 
stances stated,  it  must  be  presumed  that  the  plaintiff  made  the 
defendants'  agents  his  own.  If  that  were  so,  those  acts  of  those 
agents  were  the  acts  of  the  plaintiff,  and  done  at  his  risk.  The 
defendants  were  in  no  way  responsible  for  them.  The  second 
position  is,  that  the  stowing  away  of  the  hides  was  no  more 
than  the  duty  of  the  defendants,  and  the  corporation  by  that 
act  were  not  made  responsible.  If  it  was  the  mere  duty  of  the 
defendants,  when  done  by  their  agents,  it  would  naturally  be 
presumed  to  be  done  by  the  agents  as  the  duty  of  the  defend- 
ants, and  not  by  them  as  the  agents  of  the  plaintiff. 

If  these  inconsistent  propositions  were  regarded  as  designed 
to  be  in  the  alternative  and  unconnected,  both  are  unsound. 
We  see  no  ground,  in  fact,  for  inferring  any  employment  of 
the  railroad  agents  by  the  plaintiff.  No  evidence  tends  to  show 
any  employment  of  them  at  that  time  to  do  this  service,  nor  any 
previous  engagement  of  them,  nor  any  subsequent  ratification 
or  approval  of  them,  as  acts  done  on  his  account.  If  the  de- 
fendants had  supposed  there  was  ground  for  such  a  presun^>- 
tion,  it  was  a  mere  question  of  fact,  upon  which  the  jury  might 
have  been  asked  to  pass  their  judgment;  but  there  does  not  seem 
to  UB  a  shadow  of  ground  for  saying  that  there  was  any  pre« 
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mimption  of  law  either  the  one  way  or  the  other.  If  the  fact  of 
the  agency  of  these  persons  was  to  be  proved  like  other  facts, 
by  the  party  who  asserted  it,  and  the  jury  were  to  weigh  the 
evidence,  the  court  could  with  no  propriety  have  given  the 
charge  requested  by  the  defendants. 

If  the  court  were  properly  requested  to  instruct  the  jury  that 
the  stowing  away  of  the  hides  was  no  more  than  the  defendants' 
duty,  we  are  entirely  unable  to  concur  in  the  conclusion  that 
the  defendants'  were  not,  in  point  of  law,  responsible.  If  it 
was  the  duty  of  the  defendants  to  store  these  hides,  and  no 
more,  then  the  question  arises,  What  was  the  measure  of  that 
duty?  and  then.  Have  they  performed  that  duty?  The  liability 
of  the  defendants  inust,  then,  depend  upon  the  decision  of  these 
matters  of  fact,  which  were  precisely  those  submitted  to  the 
jury  and  determined  by  them. 

The  deposition  was  properly  detained  from  the  jury.  The 
common  rule  is,  that  if  a  deposition  contains  matter  objected  to 
end  not  put  in  evidence,  it  can  not  go  to  the  jury. 

Judgment  on  the  verdict. 

See  1  Panons  on  Contracts,  665,  674,  where  the  author  cites  the  principal 
Mae.    See  Cox  ▼.  O' Riley,  68  Am.  Dec.  633,  and  note. 


Beach  v.  Hanoook. 

[27  Nxw  HAMPtHXBX,  223.] 

AffiAULT  IS  CoMMrxTED  BT  PERSON  Wiio  AiMS  GuN  In  an  excited  and 
threatening  manner  at  plaintiff,  standing  three  or  fonr  rods  off,  and 
snaps  it  two  or  three  times,  even  though  snch  gun  was  unloaded,  if  such 
fact  was  unknown  to  plaintiff. 

It  is  Right  and  Dutt  of  Jcrt,  in  Assessing  Damages  in  an  action  of 
trespass  for  an  assault,  to  consider  what  effect  tbe  finding  of  trivial  dam- 
ages would  have  to  encourage  a  disregard  of  the  laws  and  disturbances 
of  the  public  peace,  and  it  is  not  error  for  the  court  to  so  instruct  them. 

Trespass  for  an  assault.  At  the  trial  it  appeared  that  plaint- 
iff and  defendant  were  engaged  in  an  angry  altercation,  when 
defendant  stepped  into  his  office  and  brought  forth  a  gun, 
which  he  pointed  in  an  excited  and  threatening  manner  at 
plaintiff,  who  was  standing  three  or  four  rods  distant.  The 
gun  was  not  loaded,  but  this  fact  was  not  known  to  plaintiff. 
The  evidence  tended  to  show  that  defendant  snapped  the  gun 
two  or  three  times.  The  court  instructed  the  jury  that  facts 
rimilar  to  the  above  would  constitute  an  assault.     The  court 
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farther  instructed  the  juiy  that,  in  assessing  the  damages,  it 
was  their  right  and  duty  to  consider  the  e£fect  which  the  find- 
ing of  light  or  triyial  damages  would  have  to  encourage  dis- 
turbances and  breaches  of  the  peace.  Defendant  excepted  to 
both  of  said  instructions. 

D.  db  Z>.  J,  Clark,  for  the  plaintiff. 

Morrison  and  Fitch,  for  the  defendant. 

By  Court,  Gilohbist,  C.  J.  Several  cases  have  been  cited  by 
the  counsel  of  the  defendant,  to  show  that  the  ruling  of  the 
court  was  incorrect.  Among  them  is  the  case  of  Regina  y.  J9a- 
ker,  1  Car.  &  Kir.  254.  In  that  case  the  prisoner  was  indicted 
under  the  statute  of  7  Wm.  lY.  and  1  Vict.,  c.  85,  for  attempt- 
ing to  discharge  a  loaded  pistol.  Bolfe,  B.,  told  the  jury  that 
they  must  consider  whether  the  pistol  was  in  such  a  state  of 
loading  that  under  ordinary  circumstances  it  would  have  gone 
off,  and  that  the  statute  under  which  the  prisoner  was  indicted 
would  then  apply.  He  says,  also:  "  If  presenting  a  pistol  at  a 
person,  and  pulling  the  trigger  of  it,  be  an  assault  at  all,  cer- 
tainly in  the  case  where  the  pistol  is  loaded,  it  must  be  taken  to 
be  an  attempt  to  discharge  the  pistol  with  intent  to  do  some 
bodily  injury." 

From  the  manner  in  which  this  statement  is  made,  the  opin* 
ion  of  the  court  must  be  inferred  to  be,  that  presenting  an  un- 
loaded pistol  is  an  assault.  There  is  nothing  in  the  case 
favorable  to  the  defendant.  The  statute  referred  to  relates  to 
loaded  arms. 

The  case  of  Regina  y.  James,  1  Car.  &  Kir.  529,  was  an  in- 
dictment for  attempting  to  discharge  a  loaded  rifle.  It  was 
shown  that  the  priming  was  so  damp  that  it  would  not  go  off. 
Tindal,  C.  J.,  said:  ''I  am  of  opinion  that  this  was  not  a 
loaded  arm  within  the  statute  of  1  Vict.,  c.  85;  and  that  the 
prisoner  can  neither  be  convicted  of  the  felony  nor  of  the  as- 
sault. It  is  only  an  assault  to  point  a  loaded  pistol  at  any  one, 
and  this  rifle  is  proved  not  to  be  so  loaded  as  to  be  able  to  be 
discharged." 

The  reason  why  the  prisoner  could  not  be  convicted  of  the 
assault  is  given  in  the  case  of  Regina  v.  St.  Oearge,  9  Car.  &  P. 
483,  where  it  was  held  that  on  an  indictment  for  a  felony,  which 
includes  an  assault,  the  prisoner  ought  not  to  be  convicted  of 
an  assault  which  is  quite  distinct  from  the  felony  charged,  and 
on  such  an  indictment  the  prisoner  ought  only  to  be  oonvioted 
«f  an  assault  which  is  involved  in  the  felony  itself. 
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In  ibis  case,  Parke,  B.,  said:  "  If  a  person  presents  a  pistol 
which  has  the  appearance  of  heing  loaded,  and  puts  the  party 
iuto  fear  and  alarm,  that  is  what  it  is  the  ohject  of  the  law  to 
prevent." 

So  if  a  person  present  a  pistol,  purporting  to  he  a  loaded 
pistol,  at  another,  and  so  near  as  to  have  been  dangerous  to  life 
if  the  pistol  had  gone  off,  semble  that  this  is  an  assault,  even 
though  the  pistol  were  in  fact  not  loaded:  Regina  t.  SL  Oeorge, 
supra. 

In  the  case  of  Blake  y.  Barnard,  9  Car.  &  P.  626,  which  was 
trespass  for  an  assault  and  false  imprisonment,  the  declaration 
alleged  that  the  pistol  was  loaded  with  gunpowder,  hall,  and 
shot,  and  it  was  held  that  it  was  incumhent  on  the  plaintiff  to 
make  that  out.  Lord  Abinger  then  says,  ''  If  the  pistol  was 
not  loaded,  it  would  be  no  assault,"  and  the  prisoner  would  be 
entitled  to  an  acquittal,  which  was  undoubtedly  correct  under 
that  declaration,  for  the  variance:  Regina  v.  Oxford,  Id.  525. 
One  of  the  most  important  objects  to  be  attained  by  the  enact- 
ment of  laws  and  the  institutions  of  civilized  society  is,  each  of 
us  shall  feel  secure  against  unlawful  assaults.  Without  such 
secunty,  society  loses  most  of  its  value,  peace,  and  order;  and 
domestic  happiness,  inexpressibly  more  precious  than  mere 
forms  of  government,  can  not  be  enjoyed  without  the  sense  of 
perfect  security.  We  have  a  right  to  live  in  society  without 
being  put  in  fear  of  personal  harm.  But  it  must  be  a  reasonable 
fear  of  which  we  complain.  And  it  surely  is  not  unreasonable 
for  a  person  to  entertain  a  fear  of  personal  injury  when  a  pistol 
is  pointed  at  him  in  a  threatening  manner,  when,  for  aught  he 
knows,  it  may  be  loaded,  and  may  occasion  his  immediate  death. 
The  business  of  the  world  could  not  be  carried  on  with  comfort 
if  such  things  could  be  done  with  impunity. 

We  think  the  defendant  guilty  of  an  assault,  and  we  perceive 
no  reason  for  taking  any  exception  to  the  remarks  of  the  court. 
Finding  trivial  damages  for  breaches  of  the  peace,  damages  in- 
commensurate with  the  injury  sustained,  would  certainly  lead 
the  ill-disposed  to  consider  an  assault  as  a  thing  that  might  be 
committed  with  impunity.  But  at  all  events,  it  was  proper  for 
the  jury  to  consider  whether  such  a  result  would  or  would  not 
be  produced:  Mandera  v.  Colby,  28  N.  H.  34. 

Judgment  on  the  verdict. 

"If,  within  Shootinq-distance,  One  Menacinolt  Points  at  An- 
OTHEH  WITH  OuN,  apparently  loaded,  yet  not  loaded  in  fact,  he  oommits  an 
■nanlt  the  same  as  if  it  were  loaded:"  2  Blah.  Grim.  L.,  seo.  32,  citing  ih« 
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principal  oMe;  together  with  State  ▼.  Smith,  2  Humph.  457;  Regina  ▼.  St, 
George,  9  Cur.  &  P.  483;  State  v.  Shepherd,  10  Iowa,  126;  CammonweaUh  v. 
White,  110  Man.  407.  He  cites  other  cases,  however,  which  hold  a  difierent 
doctrine. 


Adams  v.  HAOSKrr. 

[27  Nbw  HAMPtBna.  289.] 

BuRTiviNO  Partveb  OF  Two  Different  Firms  may  Join  nr  Onb  AonoN 
counts  for  sums  due  him  as  the  surviving  partner  of  each  of  said  firms, 
and  a  count  for  money  due  him  in  his  individual  capacity. 

pROMissoRT  Note  is  Prima  Facie  Evidence  of  CrooD  Consideration, 
and  imports  such  until  the  contrary  is  shown;  hence,  evidence  that  part 
of  a  claim  in  the  settlement  of  which  a  note  was  given  was  illegal 
would  be  insufficient,  as  the  credits  allowed  might  have  covered  the 
illegal  part.  That  part  of  the  consideration  which  was  illegal  must  be 
distinctly  shown. 

CoHSTiTDTiONAL  Law. — A  license  to  sell  liquor  for  one  year  from  April  1, 
1849,  was  taken  out  under  an  existing  law;  July  6,  1849,  the  law  under 
which  the  license  was  issued  was  repealed:  held,  that  money  due  for 
liquor  sold  under  the  above  license,  after  the  passage  of  the  second  law, 
was  a  good  consideration  for  a  note,  as  the  second  law,  so  far  as  it  inter- 
fered with  vested  rights,  was  retroactive  and  unconstitutional. 

Ilugal  Consideration. — Sale  of  liquor  to  be  used  as  a  beverage,  and  for 
resale  at  a  bar,  under  a  license  "to  sell  wine  and  spirituous  liquors  for 
medical,  mechanical,  and  chemical  purposes,  and  for  no  other  use  or 
purpose,"  is  illegal,  and  raises  no  consideration  which  can  be  enforced. 

AcnoH  of  assumpsit  upon  a  promissoiy  note,  payable  to  J.  G. 
Bancroft  &  Co.,  dated  August  10,  1849;  also  upon  an  account 
for  articles  sold  defendant  by  the  firm  of  G.  A.  &  J.  Q.  Adams* 
in  the  sum  of  six  dollars  and  ninety  cents;  also  upon  an  indi- 
vidual account.  The  account  was  committed  to  an  auditor, 
whose  report  found  the  facts  and  raised  the  questions  recited 
in  the  opinion. 

Emerson,  for  the  plaintiff. 

Morrison  and  FUch,  for  the  defendant. 

By  Court,  Eastuan,  J.  As  we  understand  the  declaration  in 
this  case,  it  is  founded  upon  promises  made  to  the  plaintiff  as  sur- 
viving partner  of  the  firm  of  J.  G.  Bancroft  &  Co. ,  and  as  sur- 
viving partner  of  the  firm  of  G.  A.  &  J.  Q.  Adams,  and  also 
upon  promises  to  the  plaintiff  in  his  individual  capacity.  And 
the  objection  is  taken  by  the  defendant  that  these  are  different 
eauses  of  action,  which  can  not  be  joined  in  one  suit. 

We  suppose  the  objection  is,  not  that  the  causes  of  aotion  aie 
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of  a  differeut  nature  and  therefore  can  not  be  joined,  but  that 
they  accrue  in  different  rights;  that  is,  that  here  is  a  cause  of 
action  in  favor  of  the  firm  of  J.  G.  Bancroft  &  Co.,  and  another 
in  favor  of  G.  A.  &  J.  Q.  Adams,  and  still  another  in  favor  of 
George  A.  Adams  individually,  and  that  the  three  can  not  be 
united  in  one  suit. 

It  is  not  disputed  that  the  plaintiff  is  the  surviving  partner  of 
the  two  firms,  and  it  is  well  settled  that  where  a  firm  consists  of 
two  persons,  and  one  of  them  dies,  the  rights  of  action  which 
were  vested  in  the  firm  survive  to  the  remaining  member:  not 
tb  him  as  to  an  administrator  or  executor,  representing  another 
person,  but  as  the  survivor  of  the  partnership  representing  him- 
self, and  being  all  that  is  left  of  the  firm.  The  cause  of  action 
is  in  him;  and  hence  it  has  been  often  held  that  in  an  action  at 
the  suit  of  a  surviving  partner,  he  may  include  a  count  for  a 
debt  due  to  himself  in  his  own  right,  as  both  causes  of  action 
are  in  him:  Slipper  v.  Stidslone,  5  T.  R.  493;  French  v.  Andrade^ 
6  Id.  582;  Oolding  v.  Vaughan,  2  Chit.  436;  Richards  y.  Heather, 
1  Bam.  &  Aid.  29;  SmUh  v.  Barrow,  2  T.  R.  476. 

On  the  death  of  one  of  two  or  more  joint  obligees,  promisees, 
etc.,  the  action  must  be  brought  by  the  survivor,  or  if  there  be 
more  than  one,  by  all  the  survivors:  Martin  v.  Krump,  2  Salk. 
444;  Kemp  v.  Andrews,  Carth.  170;  Wilton  v.  HamiUon,  1  Bos. 
li  Pul.  445;  Cabell  v.  Vanghan,  1  Saund.  291,  note  4.  The  rem- 
edy at  law  survives  entire  to  the  surviving  obligee  or  promisee, 
who  receives  the  share  of  the  deceased  in  the  avails  of  the  suit, 
as  trustee  to  his  personal  representatives,  and  must  account  for 
it  with  them:  Martin  v.  Crompe,  1  Ld.  Raym.  340;  West  v.  Skip, 
1  Yes.  sen.  242;  S.  C,  Id.  456;  Toller  on  Executors,  155, 163, 

As  it  is  clear,  upon  authority,  that  a  surviving  partner  may, 
in  an  action  brought  by  him  as  such  survivor,  include  in  his 
declaration  a  count  for  a  debt  due  to  himself  in  his  own  right, 
no  reason  occurs  to  us  why  he  may  not  also,  in  the  same  suit, 
join  another  count  for  a  debt  accruing  to  him  as  survivor  of  an- 
other firm.  The  causes  of  action  are  all  in  him,  and  the  prin- 
ciple in  the  one  case  must  be  the  same  as  in  the  other.  This 
objection  of  the  defendant  must  therefore  fail. 

The  plaintiff  seeks  to  recover — 1.  The  note  given  by  the  de- 
fendant to  Bancroft  &  Co.;  2.  An  accoimt  of  the  firm  of  G.  A. 
&  J.  Q.  Adams  JEigainst  the  defendant;  and  3.  A  claim  due  the 
plaintiff  in  his  individual  right. 

In  regard  to  the  note,  the  defense  is,  that  it  was  given  in  pari 
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for  liquors  sold  in  yiolation  of  law.  As  applicable  to  this  point, 
the  case  finds  that  on  the  thirty-first  day  of  March,  1849,  J.  G. 
Bancroft  &  Go.  were  duly  licensed  to  sell  spirituous  liquors  for 
any  purpose  for  the  term  of  one  year,  and  the  license  was  duly 
recorded.  After  they  were  licensed,  and  before  the  tenth  day  of 
August,  1849,  the  day  on  which  the  note  was  made,  they  had 
sold  the  defendant  goods,  mostly  liquors,  and  on  settlement  the 
note  was  given.  A  small  part  only  of  the  liquor  was  sold  after 
the  sixth  of  July,  1849,  when  the  act  under  which  the  license 
was  granted  was  repealed. 

Now,  although  it  may  be  probable  from  this  statement  that  a 
small  amount  was  included  iu  the  note  for  liquors  sold  after 
July  G,  1849,  yet  that  fact  is  not  distinctly  found.  The  note 
was  given  on  a  settlement,  and  there  may  have  been  credits, 
which  were  applied  by  the  parties  at  the  time,  for  the  payment 
of  the  liquors  sold  after  July  G,  1849.  A  promissory  note  is 
prima  facie  evidence  of  a  good  consideration,  and  imports  a 
consideration  until  the  contrary  is  shown :  Hoim  v.  Fuller ,  G  N. 
H.  511;  2  Stark.  Ev.  280;  Ooshen  and  Minisink  T.  R.  Co,  v.  Hur- 
tin,  9  Johns.  217  [G  Am.  Dec.  273].  The  illegality  of  the  con- 
sideration  should  be  made  clearly  to  appear  before  the  note  is 
held  to  be  void. 

But  assuming  that  a  part  of  the  consideration  of  the  note  was 
for  liquors  sold  after  the  passage  of  the  act  of  July,  1849,  still 
we  are  of  opinion  that  it  may  be  recovered.  Bancroft  &  Co.  had 
a  general  license,  authorizing  them  to  sell  until  April  1,  1850. 
It  was  a  license  granted  by  virtue  of  law.  It  had  cost  them  a 
consideration  to  make  it  perfect,  the  fees  for  recording;  and  al- 
though the  amount  is  very  trifling,  still  it  was  a  consideration. 
They  had  acquired  rights  under  their  license  which  had  become 
fixed,  the  right  to  sell  according  to  the  terms  of  the  license,  un- 
til April  following;  and  so  far  as  these  rights  were  concerned, 
the  law  of  July  G,  1849,  would  be  retrospective  and  of  course  in- 
operative. Statutes  which  take  away  or  impair  vested  rights, 
acquired  under  existing  laws,  are  retrospective  and  unconstitu- 
tional: Dow  V.  Norris,  4  N.  H.  IG  [17  Am.  Dec.  400];  Society  v. 
JVheeler,  2  Gall.  139;  GUman  v.  Culls,  23  N.  H.  382,  and  cases 
cited. 

But  the  other  matters  sued  for  can  not  be  recovered.  The 
whole  amount,  except  the  six  dollars  and  ninety  cents,  was  for 
liquors  attempted  to  be  sold  under  a  license  granted  by  virtue 
of  the  act  of  July  G,  1849.  The  case  finds  that  these  liquors 
were  sold  under  a  license  granted  by  the  selectmen  of  Nashuai 
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by  Tiriue  of  the  act  of  Julj  6,  1849,  to  Oeoige  A.  &  J.  Q. 
Adams,  "  to  sell  wine  and  spirituotis  liquors,  for  medicinal, 
mechanical,  and  chemical  purposes,  and  for  no  other  use  or 
purpose;"  that  they  were  all  sold  for  a  purpose  different  from 
either  of  those  mentioned  in  the  license;  that  they  were  sold 
to  be  used  by  the  defendant  as  a  beverage,  and  to  be  sold  again 
to  such  persons  as  wished  to  purchase  them  of  him  for  any  pur- 
pose. 

Now,  it  is  perfectly  apparent  that  these  sales  were  not  for 
either  of  the  purposes  specified  in  the  license.  The  liquors 
were  not  sold  to  be  used  for  medicinal,  mechanical,  or  chemical 
purposes,  but  to  be  used  by  the  defendant  as  a  beverage.  The 
sale  was  therefore  in  violation  of  the  general  statute,  and  being 
illegal,  it  raises  no  consideration  which  can  be  enforced. 

The  court  had  occasion  to  put  a  construction  upon  this 
statute  in  the  case  of  State  v.  Perkins,  26  N.  H.  9,  and  it  was 
there  held  that  if  a  person  having  a  license  to  sell  for  the  pur- 
poses specified  in  the  act  of  July,  1849,  should  sell  for  other 
purposes,  he  was  indictable  for  the  offense  in  the  same  manner 
as  before  the  passage  of  the  act;  that  a  license  under  the  statute 
of  July,  1849,  was  a  limited  one,  and  conferred  no  general  powers 
to  sell  for  all  purposes.  These  sales,  then,  were  made  contrary 
to  law,  and  the  account  can  not  be  recovered. 

As  to  the  six  dollars  and  ninety  cents,  the  payments  made  by 
the  defendant  far  exceeded  that  sum,  and  that  account  is  thus 
canceled.  This  disposes  of  the  whole  matter,  and  the  result 
consequently  is,  that  the  plaintiff  must  have  judgment  for  the 
amount  of  the  note  and  interest. 

Judgment  for  the  plaintiff. 

Rights  Created  bt  Act  of  Lboislatubb,  beiog  equivalent  to  a  oontraci 
ezecutedf  can  not  be  impaired  by  a  subaequent  legislature:  Winter  v.  Jones^ 
64  Am.  Dec.  379.     See  also  2  Parsons  on  Contracts,  704,  note. 

The  FiiiNCiPAL  CASE  IS  CITED  to  the  point  that  a  promissory  note  importa 
a  consideration  until  the  contrary  is  shown,  in  Cobum  v.  Odell,  30  N.  II. 
552;  and  in  Chetiey  v.  Chesfey,  37  Id.  242.  It  is  also  cited  to  the  point  that 
laws  which  are  retroactive  in  their  operation  are  unconatitutional  and  void, 
in  Rockport  v.  Waiden,54  Id.  174;  Pembroke  v.  Epsom,  44  Id.  114.  It  is 
cited  in  Hick  v.  Flanders,  39  Id.  365,  to  the  point  that  laws  which  are  retro- 
active only  to  the  extent  of  taking  away  part  of  a  remedy,  or  modifying  it  in 
some  way,  are  not  unconstitutional.  The  principal  case,  however,  hardly 
appears  to  be  an  authority  upon  this  point.  In  the  case  of  StcUe  v.  Holmes, 
38  Id.  225,  the  constitutionality  of  the  act  of  July  6,  1849,  came  squarely 
before  the  court.  It  was  there  decided  that  a  license  to  sell  liquor  under 
this  act  gave  no  vested  rights,  and  was  revoked  and  annulled  by  the  repeal 
of  that  statute.    This  is  somewhat  opposed  to  the  rule  of  the  principal  casei 
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and  the  court,  in  commenting  upon  it,  said:  "This  question  arose  incident* 
ally  in  Addms  v.  Jlackelt,  but  the  point  does  not  appear  to  have  been  mate- 
rial to  the  decision  of  that  case;  and  we  do  not  feel  pressed  by  that  author- 
ity." See  also  East  Saginaw  Mfij,  Co,  y.  Ea»A  Saginaw,  19  Mich.  282,  upon 
the  power  of  the  legislature  to  revoke  a  grant. 


Drew  v.  Towle. 

[27  Nxw  Hahpshibe,  412.] 

Total  Failure  op  Consideration  is  Good  Defense  to  an  action  on  a 
promissory  note,  and  a  partial  failure  will  be  an  answer  pro  taanto,  if  the 
amount  of  such  deduction  is  to  be  ascertained  by  mere  computation. 

Damages  for  Breach  of  Ck)V£NANTs  in  Deed  may  be  Set  Off  in  an  action 
of  assumpsit  for  the  consideration,  where  the  amount  of  such  damages  ia 
to  be  ascertained  by  mere  calculation. 

Set-off. — A  claim  for  uncertain  or  unliquidated  damages  can  never  bo  used 
as  a  set-off. 

Trustee  who  Appears  in  Trustee  Process  mat  be  Charged  for  the  en- 
tire debt  and  costs  recovered  by  the  creditor  against  the  principal  debtor, 
if  he  has  that  amount  in  his  hands  after  the  costs  allowed  him  by  the 
court  have  been  deducted,  even  though  that  sum  exceeds  the  amount 
the  officer  is  directed  to  attach  by  the  trustee  writ. 

Trustee  who  Makes  Default  in  Trustee  Process  is  chargeable  only  for 
the  sum  named  in  the  writ. 

In  Trustee  Process,  Generally,  Trustee  has  No  Claim  for  Interest 
paid  on  the  execution,  or  for  officer's  fees  paid  by  him.  He  is  discharged 
only  to  the  amount  of  the  costs  allowed  him  and  the  amount  of  the  judg- 
ment rendered  against  him. 

That  Trustee  Process  Suit  is  Pending  is  No  Cause  why  a  writ  by  th« 
principal  debtor  against  the  trustee  should  be  abated. 

Payment  of  Debt  by  Trustee,  after  being  Charged  therefor  in  a 
trustee  process,  may  be  taken  advantage  of  under  the  general  issue,  and 
without  a  plea  puis  darrein  conUnuance, 

Assumpsit  upon  three  promissory  notes.  Two  of  them  were 
dated  November  30, 1847,  made  by  the  defendant  and  payable  to 
plaintiff,  each  for  two  hundred  dollars;  one  payable  in  one  year 
from  date,  and  the  other  in  two  years  therefrom.  The  tliird 
note  needs  no  further  mention.  The  declaration,  which  con- 
^  ^tained  five  different  counts,  asked  judgment  for  sundry  claims 
for  different  amounts,  but  the  only  claims  to  support  which 
any  evidence  was  given  were  the  three  notes  above  mentioned. 
At  the  trial  the  plaintiff  produced  the  above  notes,  and  the 
signatures  were  admitted.  Defendant  then  offered  to  show  that 
the  considerations  of  the  first  two  notes  arose  in  an  arbitration 
agreement  and  transaction  as  follows:  December  28,  1846, 
plaintiff  Mercy  E.  Drew  and  defendant  Amos  Towle  entered  into 
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an  agreement  to  refer  to  arbitration  anndry  matters,  with  a 
penalty  of  five  hundred  dollars  for  the  performance  of  the  award. 
Among  other  things  which  the  arbitrators  were  to  do,  was  to  ap- 
praise a  twenty-nine-acre  tract  of  land,  of  which  plaintiff  was 
seised  and  possessed.  One  half  of  the  appraised  value  of  this 
tract  was  to  be  deducted  from  the  appraised  sum.  They  were 
also  to  appraise  a  sixty-two-and-one-half-acre  tract,  and  to  make 
a  like  deduction.  Plaintiff  then,  in  pursuance  of  this  arbitration 
agreement,  conveyed  said  two  tracts  of  land  to  defendant,  by  a 
deed  containing  the  usual  covenants  of  warranty.  Defendant, 
in  payment  therefor,  paid  one  hundred  dollars  in  cash,  and  the 
two  notes  first  above  mentioned.  Defendant  then  offered  to 
prove  that  plaintiff  had  no  title  whatever  to  the  sixty-two-and- 
one-half-acre  tract,  and  asked  that  the  amount  he  had  paid 
therefor,  together  with  the  interest  thereon,  be  allowed  by  way 
of  set-off  against  plaintiff's  claim.  Defendant  further  offered  to 
prove  that  a  deception  had  been  practiced  upon  the  arbitrators, 
and  consequently  upon  him,  in  the  valuation  of  the  twenty-nine- 
acre  tract.  He  offered  to  show  that  a  different  tract  from  that 
owned  by  plaintiff  had  been  exhibited  to  the  arbitrators,  and 
that  the  tract  which  plaintiff  really  owned  contained  but  about 
ten  and  one  half  acres.  Defendant  claimed  to  have  the  right  to 
set  off  the  fair  value  of  the  difference  between  twenty- nine  acres 
and  ten  and  one  half  acres,  or  the  average  value  fixed  per  acre 
therefor,  against  the  amount  of  said  two  notes.  Plaintiff  ob- 
jected to  the  introduction  of  evidence  upon  either  of  the  above 
points.  Defendant  further  offered  to  prove  that  in  January, 
1850,  a  suit  had  been  commenced  against  Mercy  E.  Drew  and 
himself  as  her  trustee.  The  writ  in  this  case  commanded  the 
sheriff  to  attach  property  in  the  hands  of  said  defendant,  the 
property  of  said  Drew,  to  the  value  of  one  hundred  dollars. 
When  this  suit  came  on  for  trial  judgment  was  rendered  against 
Towle  as  trustee  for  the  sum  of  one  hundred  and  nineteen  dol- 
lars and  eighty-four  cents,  and  his  costs  were  taxed  at  ten  dol- 
lars and  fifty  cents.  Upon  this  judgment  an  execution  was 
issued,  which  was  paid  by  Towle.  He  also  paid  sixty  cents 
interest  upon  the  judgment,  and  three  dollars  and  eighteen  cents 
officer's  fees.  Defendant  claimed  a  right  to  have  the  amount  of 
this  judgment,  interest,  and  costs  allowed  him  as  a  set-off  in  this 
action.  Plaintiff  objected  to  the  introduction  of  this  evidence, 
claiming  that  the  pendency  of  the  trustee  suit  should  have  been 
pleaded  in  abatement;  also  that  the  judgment  was  erroneous,  ex- 
ceeding the  one  hundred  dollars  attached  in  the  trustee's  hands; 


882  Drew  u  Towle.  [N.  H. 

and  finalljy  that  neither  the  costs  nor  the  interest  nor  the 
officer's  fees  should  be  allowed  as  a  defense  to  this  action. 

Eaichy  lot  the  plainti£f. 

Small,  for  the  defendant. 

By  Court,  Bell,  J.  Upon  the  question  of  failure  of  consid- 
eration as  a  defense  to  a  promissoiy  note,  the  rule  generally 
adopted  elsewhere  is  well  laid  down  in  Bajlej  on  Bills,  39S. 
'  'A  total  failure  of  consideration  is  where  it  can  be  insisted  oi> 
as  a  total  bar;  inadequacy  or  a  partial  failure,  a  bar  pro  tarUo 
only.  If  a  bill  or  note  is  given,  cither  wholly  or  as  to  a  specific 
part,  as  the  consideration  of  a  special  contract,  and  that  con- 
tract either  fails  in  toto  or  is  in  toto  rescinded,  it  will  be  an 
answer  to  an  action  on  the  bill  or  note,  either  wholly  or  pro  tanlo, 
if  the  plaintiff  stands  in  a  position  which  makes  him  liable  to 
such  a  defense.  But  the  partial  failure  of  consideration  will 
constitute  no  defense,  if  the  quantum  to  be  deducted  on  that 
account  is  matter  not  of  definite  computation,  but  of  unliqui- 
dated damages,  unless  the  contract  was  rescinded  on  that 
ground." 

The  same  rule  is  laid  down  substantially  in  1  Saund.  PI.  & 
Ev.  303;  1  Steph.  N.  P.  929;  1  Leigh  N.  P.  474;  and  in  Story 
on  Prom.  Notes,  sec.  187;  2  Greenl.  Ev.,  sec.  199,  and  many 
authorities  cited. 

The  reported  cases  in  New  Hampshire  show  that  the  rule 
thus  stated  has  been  recognized  and  adopted  here. 

In  Copp  V.  Sav?yer,  6  N.  H.  386,  it  was  held  that  a  want  of 
consideration  is  a  good  defense  to  a  promissory  note,  in  a  suit 
between  the  original  parties  to  it;  and  the  same  principle  is 
stated  in  Beed  v.  Prentiss,  1  Id.  174  [8  Am.  Dec.  50]. 

In  the  last  case,  it  is  said  by  Woodbury,  J.,  that  mere  failure 
of  consideration  is  no  defense  to  an  action  on  a  promissory 
note.  But  the  case  was  decided  upon  the  point  that  there  was 
no  failure  of  consideration,  inasmuch  as  the  whole  article,  which 
was  the  consideration  of  the  note,  passed  by  a  valid  title  to  the 
purchaser,  and  it  was  not  shown  that  there  was  any  warranty  of 
the  quality  or  deceit  practiced  in  the  sale. 

In  Earl  v.  Page,  6  N.  H.  477  [26  Am.  Dec.  711],  it  was  held 
that  where  a  note  has  been  partially  paid,  a  failure  of  consider- 
ation to  a  greater  amount  than  the  balance  due  was  a  bar  to 
the  action. 

» 

In  HaselHne  y.  Ouild,  11  N.  H.  390,  it  was  held  that  a  prom- 
issory note  for  a  certain  sum  given  to  indemnify  a  soxety  in  a 
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probate  bond,  and  to  enable  him  to  secure  himflelf  by  attach- 
ment, was  good  to  the  amount  actually  paid  upon  the  bond  by 
the  surety  at  the  time  of  the  judgment,  and  that  for  the  balance 
the  consideration  must  be  held  to  have  failed.  This  case  clearly 
recognizes  the  principle  that  a  partial  failure  of  consideration  is 
in  some  cases  a  defense  pro  tanio  to  a  promissoiy  note. 

In  Chase  t.  WesUm,  12  N.  H.  413,  it  is  said  by  Upham,  J., 
that  on  the  ground  of  authority  a  mere  partial  failure  of  consid- 
eration of  a  note  arising  from  a  breach  of  covenants  of  warranty 
in  a  conveyance  of  land  will  not  constitute  a  defense;  but  the 
point  was  not  decided,  because  the  maker  of  the  note  had  as- 
signed over  the  covenants. 

In  Fletchers,  Chase,  16  N.  H.  38,  the  same  point  was  decided; 
and  in  Sanborn  v.  Osgood,  Id.  112,  it  was  held  that  a  partial 
failure  of  consideration,  arising  from  the  fraud  of  the  seller,  is 
no  defense  to  a  promissory  note,  unless  the  entire  contract  is 
rescinded. 

In  Bumsey  v.  Sargent,  21  Id.  397,  it  was  held  that  where  the 
seller  agreed  to  refund  the  price  of  an  article  sold  if  it  did  not 
give  satisfaction,  the  failure  of  the  article  to  answer  its  purpose 
was  a  good  defense  to  a  note  given  for  the  price  of  it. 

"We  have  seen  no  report  of  the  case  of v.  Sweit,  cited  by 

the  plaintiff's  counsel,  but,  as  stated  by  him,  it  seems  consistent 
with  the  other  decisions  cited.  It  may  be  fairly  inferred  that 
the  defendant,  having  chosen  not  to  avoid  nor  rescind  the  con- 
tract of  sale,  but  to  retain  the  property  notwithstanding  its 
defects,  had  reduced  his  claim  from  a  total  failure  of  consider- 
ation to  a  partial  failure,  in  which  case  the  amount  of  the  failure 
must  depend  upon  the  ascertainment  of  unliquidated  damages. 

In  the  present  case,  as  to  the  tract  of  sixty-two  and  a  half 
acres,  the  failure  of  consideration  is  total,  and  the  amount  read- 
ily ascertained  by  mere  computation;  it  therefore  falls  within 
the  principle  of  Haseltine  v.  Guild,  supra.  As  to  the  other  tract, 
the  case  is  one  of  partial  failure  only,  and  the  amount  en- 
tirely unliquidated;  and  it  is  therefore  no  defense  within  the 
principle  of  Chase  v.  Weston,  Fletcher  v.  Chase,  and  Sanborn  v. 
Osgood,  supra,  and  the  defendant  must  seek  his  indemnity  by 
his  action  upon  his  covenants. 

The  same  test,  we  think,  will  apply  to  the  question  whether 
damages  for  the  breach  of  the  covenants  in  a  deed  may  be  set 
off  in  an  action  of  assumpsit  for  the  consideration.  Where  the 
failure  of  title  is  total,  and  the  remedy  is  to  be  sought  on  the 
breach  of  the  covenant  of  seisin,  the  rule  of  damages  is  definite^ 
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to  wit,  the  value  of  the  property  as  shown  by  the  consideration 
paid  and  the  interest:  Parker  v.  Brown^  15  N.  H.  176;  and  they 
may  be  ascertained  by  numerical  calculation  alone,  and  may, 
therefore,  properly  be  allowed  as  a  set-off.  In  actions  on  the 
covenant  of  warranty  the  same  rule  of  damages  is  adopted  here: 
Willson  Y.Willson,  25  Id.  229  [57  Am.  Dec.  320];  and  the  same 
principle  of  set-ofif  may  apply,  and  in  many  cases  a  similar  prin- 
ciple will  be  applicable  on  the  covenant  against  incumbrances 
where  the  incumbrance  has  been  removed :  Loomis  v.  Bedel,  11 
Id.  74. 

Where  the  damages  upon  any  breach  of  covenant  are  tmeer- 
tain  and  unliquidated,  they  can  not,  we  think,  form  the  subject 
of  a  set-ofif.  The  language  of  the  revised  statutes  differs  from 
that  of  the  English  statute  of  8  Geo.  II.,  c.  24,  sec.  4.  The  lat- 
ter says:  "  Whenever  there  are  mutual  debts  between  the  plaint- 
iff and  defendant,  etc. ,  one  debt  may  be  set  ofif  against  the  other." 
Section  6,  chapter  187,  of  the  revised  statutes  provides  that  "if 
there  are  mutual  debts  or  demands  between  the  plaintiff  and 
defendant  at  the  time  of  the  commencement  of  the  plaintiff's 
action,  one  debt  or  demand  may  be  set  off  against  the  other." 

The  first  provincial  statute  of  1765  followed  the  terms  of  the 
8  Geo,  II.,  Prov.  Stat.  1771, 195.  The  change  of  phrase  was 
made  in  the  revision  of  1791,  Stat.  1815,  172.  So  far  as  I  have 
found,  there  is  no  reported  decision  relative  to  the  construction 
and  effect  of  our  statute. 

Under  the  English  statute,  "  if  the  claim  of  either  x>arty  con- 
sists of  uncertain  or  unliquidated  damages,  a  set-off  is  not 
allowed:"  1  Leigh  N.  P.  153;  Bull.  N.  P.  161;  Montagu  on 
Set-off,  13.  But  an  unliquidated  demand  capable  of  being  re- 
duced to  a  certainty  by  a  simple  calculation  may  be  set  off:  Leigh 
N.  P.  160;  Gibson  v.  Bell,  1  Bing.  N.  C.  743;  Bose  v.  Sims,  1 
Bam.  &  Adol.  526;  2  Saund.  PI.  &  Ev.  790;  1  Bouv.  Inst.  327. 

In  Hepburn  v.  Hoag,  6  Cow.  613,  the  question  arose  as  to 
the  effect  of  the  word  "demands"  in  the  New  York  statute, 
relative  to  set-offs,  and  it  was  decided  that  the  insertion  of  this 
word  did  not  change  the  law  so  as  to  give  a  party  the  benefit  of 
uncertain  damages  by  way  of  set-off. 

Such,  we  think,  has  been  the  practical  construction  of  our 
own  statute,  and  that  debts,  properly  speaking,  or  demands 
capable  of  liquidation  by  mere  computation,  and  no  others, 
have  ever  been  allowed  as  the  subjects  of  set-off. 

The  damages  arising  from  the  covenants  relative  to  the  sixty- 
two  and  a  half  acres  may  be  set-off;  but  those  which  relate  to 
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ihe  smaller  tact  being  ancertain,  and  neceeaarily  to  be  asaeeaed 
by  a  jury,  can  only  be  recovered  in  a  distinct  action. 

By  the  revised  statutes,  chapter  193,  section  15,  a  form  of 
process  is  prescribed  in  trustee  cases.  By  it  the  sheriff  is  re* 
quired  to  attach  the  goods,  etc.,  of  the  debtor,  in  the  hands, 

etc. ,  of  the  trustee,  to  the  value  of dollars,  and  summon 

the  trustee  to  appear,  etc.,  and  show  cause  why  execution 
should  not  issue  against  him  for  the  damages  which  may  be 
recovered  by  the  plaintiff  against  the  principal  defendant. 

The  question  is  raised  in  this  case,  whether  the  plaintiff  can 
recover  more  than  the  amount  required  by  the  writ  to  be 
attached,  if  it  appears  that  the  trustee  has  more  in  his  hands. 

By  section  5  of  chapter  221,  **  if  the  trustee  makes  default, 
the  charge  of  having  in  his  hands  money,  etc.,  of  the  principal 
defendant  to  the  amount  alleged  in  the  process  shall  be  taken 
to  be  true,  and  judgment  shall  be  rendered  against  the  trustee, 
not  exceeding  the  amount  alleged  in  such  process." 

By  section  7,  every  person  summoned  as  trustee,  as  aforesaid, 
may  be  put  to  answer  interrogatories  as  to  his  liability  as  such 
trustee,  etc. 

By  section  8,  every  such  trustee,  having  in  his  possession  any 
money,  etc.,  of  the  defendant  at  the  time  of  the  service  of  such 
writ  upon  him,  or  at  any  time  after  such  service  and  before  Im 
disclosure,  shall  be  adjudged  trustee  therefor. 

These  provisions  appear  to  us  to  show  that,  although  upon  a 
default,  the  trustee  shall  be  charged  only  for  the  amount  alleged 
in  the  process  to  be  in  his  hands;  yet  upon  disclosure,  or  trial 
by  jury,  if  it  appears  that  he  has  property  of  the  principal  de- 
fendant in  his  possession,  whether  it  was  attached  on  the  pro- 
cess or  not,  he  shall  be  charged  for  it. 

In  that  case,  as  between  these  parties,  the  amount  alleged  in 
the  process  is  immaterial.  Being  thus  chargeable  for  aU  that 
he  has  in  his  possession,  the  court  may  order  a  judgment  for  the 
trustee  for  his  costs,  to  be  retained  out  of  the  property  in  his 
hands,  and  for  the  creditor  for  the  amount  of  his  judgment 
against  the  principal  debtor,  whether  debt  or  costs,  not  exceed- 
ing the  surplus,  after  deducting  the  trustee's  costs  from  the 
amount  in  his  possession. 

By  section  85,  '*  in  all  cases  where  the  trustee  has  not  been 
guilty  of  fraud  or  unreasonable  delay,  he  shall  be  entitled  .to 
his  costs,  and  the  court  may  order  the  same  to  be  deducted  from 
the  amount  for  which  said  trustee  shall  be  adjudged  chargeable, 
or  may  render  judgment  and  issue  execution  therefor,"  etc. 

An.  Obo.  Vox..  LIX— 35 
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In  tliis  case,  the  trustee  appeared,  and  the  judgment  was  not 
probably  rendered  on  a  default,  and  if  not,  the  judgment  seems 
to  be  regular,  notwithstanding  the  exception  taken. 

Probably  the  Tiew  of  the  defendant  may  be  correct,  that  as 
she  was  not  a  party  to  the  proceeding  against  the  trustee,  bad 
no  right  to  be  heard,  and  had  no  remedy  by  error  to  reverse  or 
correct  the  proceedings,  she  has  the  right  to  avail  herself  of  any 
defect  of  the  judgment  collaterally:  Puffer  v.  Oraves^  26  N.  H. 
266.  Such  judgment,  though  conclusive  upon  parties,  is  not  so 
as  to  strangers  or  third  persons:  Thrasher  v.  Haines ^  2  Id.  444. 

As  to  the  question  of  interest  on  the  execution  against  the 
trustee,  and  the  officer's  fees,  as  a  general  rule  that  is  a  matter 
between  the  creditor  and  the  trustee,  with  which  the  debtor  has 
nothing  to  do.  The  trustee  is  discharged  for  the  amount  of  the 
judgment  against  him,  so  far  as  the  debtor  is  concerned,  and  no 
more.  This  seems  to  be  made  clear  by  section  30,  which  pro- 
vides that  when  any  person  shall  be  adjudged  a  trustee  of  any 
debtor  as  aforesaid,  except  where  it  is  otherwise  specially  pro- 
vided, judgment  shall  be  rendered  and  execution  issued  against 
such  trustee,  his  own  goods  and  estate  therefor,  etc.,  in  the  same 
manner  as  if  such  writ  were  brought  against  him  personally. 

In  cases  where  a  special  provision  is  made,  as  in  sections  10 
to  14,  a  different  rule  may  be  applicable,  but  that  question 
does  not  arise  here. 

In  Wadleigh  v.  FiUOmry,  14  N.  H.  873,  it  was  decided  that  the 
pendency  of  an  action  against  a  debtor,  as  trustee  of  the  cred- 
itor, is  not  a  good  plea  in  abatement  to  an  action  by  the  cred- 
itor. And  by  section  38,  any  trustee  from  whose  possession  any 
money,  etc.,  shall  be  taken  by  the  trustee  process  may,  if  sued 
therefor,  plead  the  general  issue,  and  give  the  special  matter  in 
evidence  under  it.  It  was  not,  therefore,  necessary  to  plead,  in 
this  case,  any  plea  puis  darrein  continuance. 

As,  then,  a  part  of  the  evidence  offered  ought  to  have  been 
received,  the  case  must  be  sent  to  a  new  trial. 


Pabtial  Failure  of  Gonsidbration  of  Nots,  given  in  part  payment  for 
land  Bold,  arising  out  of  misrepreeentations  respecting  the  quantity  of  stand- 
ing timber-trees  thereon,  may  be  given  in  evidence  in  defense  to  an  action 
upon  the  note:  HanvniaU  v.  Emerson^  46  Am.  Dec.  598,  and  note;  Brewer  v. 
J7arrt«,  41  Id.  587>  and  note;  SmUh  v.  BuAy,  67  Id.  207. 

Set-off. — In  an  action  for  the  price  of  articles  sold,  the  defendant,  by 
way  of  eqaitablo  defense,  may  give  evidence  of  a  warranty  of  the  articles, 
and  a  breach  thereof:  Steigleman  v.  Turner,  15  Am.  Dec.  631;  see  also 
Peden  V.  Moore,  21  Id.  649.  Unliquidated  damages  can  not  be  set  off:  Chri^ 
ikm  V.  MilUr,  23  Id.  251;  Oogel  v.  Jaeoby,  9  Id.  339. 
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(27  Vwn  Hampsbub.  448.) 

Wat  bt  KacsssrTT. — Where  one  oonveyd  land  to  which  there  is  no  aoo6M» 
except  over  his  rem&miog  lands  or  over  lands  of  a  stntnger,  a  right  of 
way  exists  by  necessity  over  snch  lands  of  the  grantor. 

Case  for  the  disturbance  of  plaintiff's  right  of  waj.  One 
Ephraim  Ham  was  the  owner  of  what  was  known  as  the  ''mill 
lot/'  in  April,  1803.  He  was  also  owner  of  a  field  directly  north 
of  the  mill  lot,  known  as  the  ''factory  field."  Directly  north 
of  the  factory  field  was  the  tract  of  land  first  owned  by  plaintiff, 
and  still  owned  by  him.  The  mill-lot  farm  was  sold  in  April, 
1803,  to  Hanson  Yamey,  and  in  August  of  the  same  year  was 
sold  by  Yamey  to  plaintiff.  Ham  afterwards  disposed  of  his 
interest  in  the  factory  field.  The  defendants,  a  railroad  corpo- 
ration, duly  laid  out  the  road  in  accordance  with  law,  and 
oyer  the  place  used  by  plaintiff  as  a  right  of  way  they  built  a 
bridge.  Defendants  never  had  tendered  to  plaintiff  a  right  of 
way  oyer  this  bridge,  nor  had  he  eyer  used  it  A  yerdiot  waa 
taken  for  defendants  below,  subject  to  the  opinion  of  this  court. 

KimbaU  and  Soule,  for  the  plaintiff. 

Woodman,  for  the  defendants. 

By  Court,  Gilchbibt,  C.  J.  It  has  been  held  that  if  A.  have 
an  acre  of  ground  in  the  middle,  and  surrounded  by  other  of 
his  grounds,  and  enfeoff  B.  of  that  acre,  here  of  necesdiy  a 
conyenient  way  arises  on  B.'s  behalf  to  go  oyer  A.'8  ground  as 
a  necessary  incident:  Oldfield*8  Case,  Noy,  123. 

It  is  the  same  though  the  close  aliened  be  not  totally  inclosed 
by  the  grantor's  land,  but  partly  by  the  land  of  strangers,  for 
the  grantee  may  not  go  over  the  stranger's  land:  2  Boll.  Abr. 
60.  The  reason  given  is,  because  it  is  for  the  public  good  that 
the  lands  should  not  remain  unoccupied:  DuUon  v.  Ihylor,  2 
Lutw.  1487;  Ecnvion  v.  Frearson,  8  T.  R.  50. 

It  is  said  in  the  plaintiff's  argument  that  the  only  way  of 
access  to  the  mill  lot  is  over  that  part  of  the  factory  field  which 
was  the  property  of  those  under  whom  the  plaintiff  holds  the 
mill  lot,  and  by  whom  it  was  owned  at  the  time  of  the  convey- 
ance of  the  mill  lot  to  him,  or  over  land  at  that  time  owned  by 
third  persons,  and  for  the  last  twenty  years  or  more  a  part  of 
the  same  factory  field. 

In  the  case  of  Pemam  v.  Wead,  2  Mass.  203  [3  Am.  Deo.  48], 
it  was  held  that  if  a  judgment  creditor  eztenda  hia  execation 
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on  a  part  of  his  debtor's  land,  so  as  to  leave  bim  no  passage 
from  the  remainder  of  the  land  to  the  highwaj,  the  law  gives 
him  a  way  of  necessity  over  the  land  extended  upon.  It  was 
said  by  Parker,  J.,  that  the  creditor  ''might  have  taken  the 
land  in  the  rear  with  the  house,  or  he  might  have  left  a  passage- 
way for  the  debtor  and  had  more  land  set  off  to  him  in  lieu  of 
that  so  left.  He  therefore  must  be  considered  as  having 
chosen  to  take  the  whole  front  of  the  debtor's  land,  knowing  at 
the  time  that  he  shut  him  from  all  communication  with  the 
private  or  public  ways  of  the  town." 

It  was  alleged  in  the  declaration  that  the  plaintiff  had  no 
other  way  from  his  dwelling-house  and  close,  described  in  the 
declaration,  to  the  street  or  highway  and  back  but  through  and 
over  the  premises  so  extended  upon  by  the  said  execution,  with- 
out trespassing  upon  the  lands  of  others  in  which  he  had  no 
right. 

It  is  unnecessary  to  determine  the  question  whether  the 
plaintiff  had  a  way  by  prescription.  He  had  a  way  by  necessily, 
and  is  therefore  entitled  to  recover,  and  the  defendants  can 
not  retain  the  verdict. 

Verdict  set  aside. 


Way  by  Nbcbssity,  whbx  Exists:  Soe  Pemam  v.  Wead^  3  Am.  Dec.  43; 
Taylor  y.  Tcvmaend^  5  Id.  107;  OayeJUy  v.  Bethunt^  7  Id.  188;  LamUm  v. 
Rivera,  13  Id.  741;  TumJbvll  v.  Rivera,  15  Id.  622;  Tucker  v.  TWer,  19  Id. 
850;  Brown  v.  Burbenmeyer,  33  Id.  541;  Nichols  v.  Luce,  35  Id.  302;  Cooper 
▼.  Maupm,  Id.  466;  CoUina  y.  Prentice,  38  Id.  61,  and  the  notes  to  above 


Leighton  v.  Sargent. 

[27  Nsw  Hampshibx,  4d0.] 

Physician  ob  Subgeon,  without  Special  Conteact  for  Purpose,  never 
■tipnlates  for  the  sacceasful  conclusion  of  his  services,  nor  is  he  ever  a 
ivarrantor  or  insurer. 

Physician's  or  Surgeon's  Implied  Contract  with  his  Employer  is, 
that  he  possesses  that  reasonable  degree  of  learning,  skill,  and  experi- 
ence which  is  ordinarily  possessed  by  the  professors  of  the  same  art  or 
science;  that  he  will  use  reasonable  and  ordinary  care  and  diligence  in 
the  exertion  of  his  skill  and  the  application  of  his  knowledge;  that  he 
will  use  his  "best  judgment  as  to  the  treatment  of  the  case  intrusted  to 
his  charge. 

Physician  or  Surgeon  should  bb  Ghargxd  with  Consbqubngbs  ov 
Errors  only  where  such  errors  oonld  not  have  azisen  except  from  waul 
of  reasonable  skiU  or  diligence. 
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treatment  to  apply  in  a  partioohr  ciM. 
SfiDBiGB  THAT  PusoH  AoousBD  OF  KsouonrGB  AXD  TJwnoMj^fvijnm  in 
the  treatment  of  a  broken  ankle  was  edoeated  at  a  medical  eohool  oi 
high  repute,  wai  a  regularly  ednoated  and  ekillfiii  phyiioiea  and  ear* 
geom,  18  proper  and  ehonld  be  admitted. 

Tbbbpabs  on  the  caae  against  the  defendant,  a  physioian  and 
BQigeon.  The  deolaration  chaiges  that  on  the  first  day  of  Sep- 
tember, 1850,  plaintiff  employed  defendant  to  care  for,  set,  and 
otherwise  heal  a  broken  or  fractured  ankle;  that  at  this  time 
defendant  carried  on  the  profession  of  physician  and  surgeon; 
that  the  said  defendant  undertook  to  cure  said  fracture,  but 
that  he  so  negligently,  carelessly,  and  unskillfully  behaved  and 
governed  himself  in  the  care  of  said  fractured  ankle,  "  that  for 
the  want  of  skill  and  the  proper  application  of  splints,  and  the 
application  of  proper  medicaments  and  remedies  thereto,  and 
by  and  through  the  mere  neglect,  default,  and  nnskillfulness  of 
the  said  defendant,"  said  ankle  became  inflamed  and  swollen, 
stiff  and  deformed,  and  fixed  in  an  unnatural  position,  and  that 
the  same  became  incurable.  At  the  trial,  in  reply  to  evidence 
offered  by  plaintiff  tending  to  show  unskillful  and  improper 
treatment  by  the  defendant,  defendant  offered  to  prove  that  he 
had  received  a  good  medical  and  surgical  education,  that  he  was 
a  regularly  educated  and  skillful  physician  and  surgeon,  that 
he  had  attended  a  course  of  instruction  in  surgery,  and  that  he 
had  otherwise  received  good  scientific  tuition  in  surgery.  This 
evidence  was  rejected  by  the  court,  upon  the  objection  of  plaint- 
iff. The  jury  returned  a  verdict  of  one  thousand  five  hundred 
dollars  for  plaintiff,  and  defendant  took  this  appeal. 

Wiggins  and  Wells,  and  Feavey,  for  the  plaintiff. 

Christie  and  Kingman,  and  Parsons,  for  the  defendant. 

By  Court,  Bell,  J.  The  first  question  raised  by  this  cate 
relates  to  the  admissibility  of  the  evidence  offered  by  the  de- 
fendant, that  he  had  received  a  good  medical  and  surgical  educa- 
tion, and  was  a  regularly  educated  and  skillful  surgeon  and  phy- 
sician. At  the  first  look,  it  would  not  seem  that  the  decision  of 
this  question  could  involve  the  discussion  of  the  principles  - 
upon  which  the  action  is  maintained.  But  as  our  conclusion 
upon  this  incidental  question  rests  upon  those  principles,  we 
propose  to  state  them  at  such  length  as  clearly  to  show  the 
points  upon  which  we  rest  our  decision.  These  principles  are  of 
great  consequence  to  all  the  classes  of  professional  men  who  are 
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employed  by  others  to  transact  business  requiring  especial  skill 
and  knowledge.  The  duties  and  responsibilities  of  all  these 
classes,  as  those  of  lawyers  and  physicians,  engineers,  machin- 
ists, ship-masters,  builders,  brokers,  etc.,  are  governed  by  the 
same  general  rules:  1  Bouv.  Inst.  403.  These  rules  it  is  im- 
portant should  be  settled  and  well  understood,  since  there  are 
times  when  the  verdicts  of  juries  tend  to  release  professional 
men  from  even  a  reasonable  responsibility,  as  there  are  others 
when  they  seem  to  hold  eveiy  man  who  offers  his  services  in 
any  of  the  professions  to  an  overrigid  accountability,  and  to 
make  him  little  less  than  a  warrantor  or  insurer  of  the  success 
of  every  business  in  which  he  engages.  At  the  present  moment, 
it  is  to  be  feared  there  is  a  tendency  to  impose  some  peril- 
ous obligations  beyond  the  requirements  of  the  law  upon  some 
classes  of  professional  men. 

What,  then,  is  the  contract  of  the  professional  man  with  his 
employer  in  regard  to  his  qualifications  and  his  conduct?  Or, 
since  this  contract  is  one  implied  by  the  law,  what  are  the  duties 
and  obligations  of  the  professional  man  recognized  by  the  law 
in  these  respects  ? 

And  here  it  may  be  laid  down  broadly,  that  without  a  special 
contract  for  that  purpose  he  is  never  a  warrantor  nor  insurer: 
Hancke  v.  Hooper,  7  Car.  &  P.  81.  He  never  stipulates  for  suc- 
cess, at  all  events,  and  he  is  never  to  be  tried  by  the  event. 

By  a  special  contract  for  that  purpose  he  may  bind  himself, 
not  merely  to  the  exercise  of  skill,  care,  and  diligence,  but  to  be 
responsible  for  results.  He  may  undertake  to  do  certain  things, 
as,  for  example,  a  builder  may  agree  to  build  a  house  or  a  ship 
of  a  certain  description,  and  he  then  can  not  excuse  himself  on 
the  ground  of  his  want  of  sufficient  skill.  In  that  case  the 
maxim  of  the  civil  law  applies,  Spondet  perUiam  artis.  So  a 
sqrgeon  may  contract  for  the  removal  of  a  limb,  the  physician 
for  the  cure  of  a  disease,  or  the  lawyer  for  the  foreclosure  of  a 
mortgage,  and  by  such  a  contract  he  becomes  a  guarantor  of 
the  rcLult.  He  must  be  understood  to  have  engaged  to  use  a 
degree  of  diligence  and  attention  and  skill  adequate  to  the  per- 
formance of  his  undertaking.  It  is  his  own  fault  if  he  tmder- 
takes  without  sufficient  skill  or  applies  less  than  the  occasion 
requires.  In  that  case,  imperUia  culpce  adnumercUur,  It  is  in 
these  cases  alone,  either  of  express  contract  to  do  certain  work 
or  to  accomplish  certain  results,  or  where  such  contract  is  neces- 
sarily implied,  that  the  rule  of  the  civil  law,  quoted  as  above 
by  the  elementary  writers,  has  any  application  here:  Stozy  on 
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Bailments,  279;  Cliit.  Con.  165;  8  Bla.  Com.  122;  2  Ghpeenl. 
Ey.  144;  1  Bout.  Inst.  403. 

B7  our  law,  a  person  who  offers  his  services  to  the  community 
generally,  or  to  any  individual,  for  employment  in  any  pro- 
fessional capacity  as  a  person  of  skill  contracts  with  his  em- 
ployer. 

1.  That  he  possesses  that  reasonable*  degree  of  learning,  skill, 
uid  experience  which  is  ordinarily  possessed  by  the  professors 
of  the  same  art  or  science,  and  which  is  ordinarily  regarded  by 
the  community,  and  by  those  conversant  with  that  employment, 
as  necessary  and  sufficient  to  qualify  him  to  engage  in  such 
business.  In  the  language  of  Story,  J.:  "In  all  these  cases 
where  skill  is  required,  it  is  to  be  understood  that  it  means  or- 
dinary skill  in  the  business  or  employment  which  the  bailee 
undertakes  for.  For  he  is  not  presumed  to  engage  for  extraor- 
dinary skill,  which  belongs  to  a  few  men  only,  in  his  business 
or  employment,  or  for  extraordinary  endowments  or  acquire- 
ments. Beasonable  skill  constitutes  the  measure  of  the  engage- 
ment in  regard  to  the  thing  undertaken:"  Story  on  Bailments, 
433.  Or,  as  it  is  said  by  Tindal,  C.  J.,  Lanphier  y.  PhipoSy  8 
Car.  &  P.  475:  "  Every  person  who  enters  into  a  learned  pro- 
fession undertakes  to  bring  ^to  the  exercise  of  it  a  reasonable 
degree  of  care  and  skill.  He  does  not  undertake,  if  he  is  an 
attorney,  that  you  will  at  all  events  gain  your  cause;  nor  does 
a  surgeon  undertake  that  he  will  perform  a  cure,  nor  does  he 
undertake  to  use  the  highest  possible  degree  of  skill.  There 
may  be  persons  who  have  higher  education  and  greater  advan- 
tages than  he  has,  but  he  undertakes  to  bring  a  reasonable,  fair, 
and  competent  degree  of  skill." 

This  principle  of  the  common  law,  as  to  the  engagement  of 
the  professional  man  for  a  reasonable  degree  of  skill  and  no 
more,  has  been  settled  in  the  case  of  attorneys,  in  PiU  v.  Yd' 
den,  4  Burr,  2060;  Laidler  v.  EllioU,  3  Bam.  &  Cress.  738;  S. 
C,  5  Dow.  &  Ry.  635;  Btissell  v.  Palmer,  2  Wild,  326;  Buufi>r 
y.  Caldwell,  16  L.  J.  Q.  B.  274;  S.  C,  11  Jur.  770,  and  10  Q. 
B.  69;  Purves  y.  Landell,  12  CI.  &  Fin.  91;  Vamum  v.  Martin, 
15  Pick.  440;  Stimpson  v.  Sprague,  6  Greenl.  470;  Grooker  v. 
Eutchinson,  1  Vt.  73;  Holmes  v.  Peck,  1  E.  I.  242;  WUmou  v. 
Buss,  20  Me.  421;  1  Leigh  N.  P.  196;  2  Greenl.  Ev.  120;  1 
Saund.  PI.  k  Ev.  163;  Chit.  Con.  165. 

In  the  case  of  physicians  and  surgeons,  in  Seare  v.  PrenUce^ 
8  East,  347;  Slater  v.  Baker,  2  Wils.  359;  Moore  y.  Motirgue,  2 
Cowp.  479  [not  in  point — ^Bd.  Ah.  Dec.];  Ednckex.  Hooper,  7 
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CSar.  &  P.  81;  Lanphier  v.  Phipoa,  8  Id.  476;  Otxainis  ▼.  Bran* 
den,  6  "Daj,  260  [5  Am.  Deo.  143];  Landon  t.  Humphrey ,  9  Conn. 
209  [23  Am.  Deo.  833];  E&umrd  y.  Orover,  28  Me.  97  [48  Am. 
Dec.  478];  OaUaher  v.  Thompson,  Wright,  466;  MerU  v.  Del- 
weUer,  8  Watts  &  S.  376;  1  Saund.  PI.  &  Ev.  91;  Ben  v.  JHi- 
d6r62/,  1  Wm.  Saund.  812,  note  2;  1  Bout.  Inst.  403;  Bell's 
Com.  459;  and  as  to  other  employments,  in  FowtnaryY,  Walton, 
1  Boll.  Abr.  92;  Bull.  N.  P.  73;  Story  on  Bailments,  280,  seo. 
429;  Paley  on  Agency,  78;  Philips  v.  Wood,  1  Nev.  &  M.  434. 

2.  In  the  second  place,  the  professional  man  contracts  that 
he  will  use  reasonable  and  ordinary  care  and  diligence  in  the 
exertion  of  his  skill  and  the  application  of  ^his  knowledge,  to 
accomplish  the  purpose  for  which  he  is  employed.  He  does  not 
undertake  for  extraordinary  care  or  extraordinary  diligence,  any 
more  than  he  does  for  uncommon  skill.  The  general  rule  is 
well  settled,  as  in  other  cases  of  contracts  supposed  to  be 
mutually  beneficial  to  the  parties,  that  the  contractor  for  ser- 
Tices  to  be  performed  for  another  agrees  to  exert  such  care  and 
diligence  in  his  employment  as  men  of  common  care  and  com- 
mon prudence  usually  exert  in  their  own  business  of  a  similar 
kind.  He  agrees  to  be  respouBible  for  the  want  of  such  care 
and  attention,  aud  be  stipulates  in  no  event,  without  an  express 
contract  for  that  purporse,  for  any  greater  liability.  See  the 
cases  before  cited,  and  Kilsley  y.  WiUiains,  5  Bam.  &  Aid.  820; 
Patterson  v.  Gandasequi,  15  East,  62;  Howard  v.  Orover,  28 
Me.  97  [48  Am.  Dec.  478]. 

Many  decisions  deny  the  liability  of  professional  men  eyen 
to  this  extent,  since  they  decide  that  the  surgeon  or  the  attor- 
ney shall  not  be  held  responsible,  except  for  lata  culpa  or  crassa 
negligentia,  manifest  fault  or  gross  negligence:  Oodefroy  t.  Dal* 
ton,  6  Bing.  461;  S.  C,  4  Moo.  &  P.  149;  Purves  v.  LandeU,  12 
CI.  &  Fin.  91;  Wilson  v.  Buss,  20  Me.  424;  1  Leigh  N.  P.  196. 

Perhaps  nothing  more  is  designed  to  be  expressed  in  these 
cases  than  that  the  defendant  is  only  liable  for  the  want  of 
ordinary  care. 

Upon  this  point  it  might  be  made  a  question  whether  a  medi- 
cal man  is  not  bound  to  apply  extraordinary  care,  because  his 
charge  relates  to  the  lives  and  health  of  his  patients,  which  are 
to  them  of  unequaled  importance  and  interest.  But  there  is  no 
pretense  that  the  physician  is  bound  by  any  other  rule  in  this 
respect  than  that  which  governs  all  classes  of  men  employed  in 
works  or  services  requiring  skill — the  rule  of  ordinary  care  and 
Lce.    There  is,  of  course,  a  difference,  in  different  cases,  aa 
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to  what  oonstitQies  ordinary  cue,  dependent  upon  the  impor* 
tanoe  and  delicacy  or  difficolty  of  the  thing  to  be  done.  ''  DifTer^ 
ent  things/'  says  Story,  borrowing  a  very  ancient  iUastration, 
*'  may  require  yeiy  diffiarent  care.  The  care  required  in  bnild* 
ing  a  common  doorway  is  quite  different  from  that  required  in 
raising  a  marble  pillar;  but  both  come  under  the  description  of 
ordinary  care:"  Story  on  Bailments,  sec.  429.  Such  differenoea 
must  exLst  among  the  cases  requiring  medical  attention.  But 
the  common  rule  still  applies,  which  requires  such  care  and 
diligence  as  men  in  general,  of  common  prudence  and  ordinary 
attention,  usually  apply  in  similar  cases,  and  not  that  eztraordi- 
naiy  care  which  might  be  applied  in  such  a  case  by  very  careful 
and  prudent  persons. 

3.  In  stipulating  to  exert  his  skill  and  apply  his  diligence 
and  care,  the  medical  and  other  professional  men  contract  to 
use  their  best  judgment.  Few  cases  can  be  supposed  where  but 
a  single  course  of  measures  alone  can  be  adopted,  and  many 
must  occur  where  great  differences  of  opinion  may  exist  as  to^ 
the  best  course  to  be  taken.  In  most  cases  judgment  and  dis- 
cretion are  required  to  be  exercised.  Freedom  from  errors  of 
judgment  is  never  contracted  for  by  the  attorney  or  the  physi- 
cian. 

Ordinary  good  judgment  is  necessarily  implied  in  the  posses- 
sion of  ordinary  skill,  and  if  such  share  of  judgment  is  fairly 
exercised,  any  risk  from  mere  errors  and  mistakes  is  upon  the 
employer  alone.  He,  too,  has  judgment  to  exercise  in  the  selec- 
tion of  the  physician  or  the  lawyer  whom  he  will  employ;  and 
if  he  makes  a  bad  selection,  if  be  fails  to  choose  a  man  of  the 
best  judgment,  the  result  is  fairly  to  be  attributed  to  his  own 
mistake,  and  is  not  to  be  visited  upon  the  man  who  has  honestly 
done  his  best  endeavor  in  his  service. 

It  is  in  accordance  with  these  views  that  it  has  been  often  de- 
cided that  a  professional  man  is  not  responsible  for  errors  of 
judgment,  for  mere  mistakes  in  cases  of  reasonable  doubt  and 
uncertainty:  Kemp  v.  Burt,  1  Nev.  &  M.  262;  S.  C,  4  Bam.  & 
Adol.  424;,  Shilcock  v.  Passman,  7  Car.  &  P.  289;  Laidler  v. 
EUioU,  3  Bam.  &  Cress.  738;  S.  C,  6  Dow.  &  Ry.  635;  Manirion 
V.  Jeferys,  2  Car.  &  P.  113;  S.  C,  Ry.  &  M.  317;  Oodefr(yy  v. 
DdUan,  6  Bing.  461;  S.  C,  4  Moo.  &  P.  149;  Baikie  v.  Chand- 
Jess,  3  Camp.  17;  PiU  v.  Talden,  4  Burr.  2060;  Reece  v.  Rigby,  4 
Bam.  k  Aid.  202;  1  Saund.  PI.  &  £v.  63;  Chit.  Con.  165. 

They  should  be  charged  with  the  consequences  of  mere  errors 
only  where  such  errors  could  not  have  arisen  except  from  want 
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of  xeaBonable  sldll  or  diligence:  Eari  t.  Urame^  8  Tor.  617: 
8.  0.,  1  Bob.  696;  1  CI.  &  Fin.  198. 

The  cases  cited  relate  principally  to  attomeySy  but,  as  has 
been  remarked,  the  principles  of  the  law  on  this  subject  applj 
equally  to  all  classes  of  professional  men.  And  the  observationB 
of  Lord  Mansfield  in  Pitt  t.  Yalden,  4  Burr.  2060,  apply  with 
^ual  force  to  the  cases  of  medical  men.  ''Attorneys  who  con- 
duct themselves  with  honor  and  integrity  ought  to  be  protected, 
when  they  act  to  the  best  of  their  skill  and  knowledge.  Every 
man  is  liable  to  error,  and  I  should  be  very  sorry  that  it  should 
be  taken  for  granted  that  an  attorney  is  answerable  for  eveiy 
«rror  or  mistake,  and  to  be  punished  for  it  by  being  charged 
with  the  debt  which  he  was  employed  to  recover.  A  counsel 
may  mistake  as  well  as  an  attorney,  yet  no  one  would  say  that 
«  counsel  who  had  been  mistaken  shall  be  chaiged  with  the 
debt." 

In  Percy  v.  MiUandon,  8  Mart.,  N.  S.,  76,  Porter,  J.,  remarks 
ihat  it  has  been  said  that  it  will  not  be  sufficient  for  a  profes- 
sional man  to  say  "  he  acted  to  the  best  of  his  ability,  because 
he  should  have  formed  a  more  just  estimate  of  his  own  capacity 
before  he  engaged  himself.  This  doctrine,  if  sound,  would 
make  an  attorney  responsible  for  every  error  of  judgment,  no 
matter  what  care  or  attention  he  exercised  in  forming  his  opin- 
ion. It  would  make  him  liable  in  all  doubtful  cases,  where 
the  wisdom  or  legality  of  one  or  more  alternatives  was  pre- 
sented for  his  consideration,  no  matter  how  difficult  the  sub- 
ject was.  But  when  a  person  who  is  appointed  an  attorney  has 
the  qualifications  necessary  for  the  discharge  of  the  ordinary 
duties  of  the  trust  imposed,  we  are  of  the  opinion  that  on  the 
occurrence  of  difficulties  in  the  exercise  of  it  which  oSer  only  a 
choice  of  measures,  the  adoption  of  a  course  from  which  loss 
•ensues  can  not  make  the  agent  responsible,  if  the  error  was  one 
into  which  a  prudent  man  might  have  fallen.  The  oontnuy 
doctrine  seems  to  suppose  the  possession  and  require  the  exer- 
cise of  perfect  wisdom  in  fallible  beings.  No  man  would  un- 
dertake to  render  a  sendee  to  another  on  such  severe  conditions." 

The  uncertainty  of  the  law  is  almost  proverbial.  Probably 
that  of  the  medical  profession  is  not  less.  Many  sects  among 
them  entertain  different  and  almost  irreconcilable  theories  as  to 
the  nature  and  mode  of  treatment  of  disease.  Among  all  these, 
it  seems  to  be  conceded  that  the  characters  and  symptoms  of 
disease  vary  in  persons  of  different  ages,  sexes,  and  habits  of 
life,  and  of  different  natural  or  acquired  constitutions;  and  that 
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^  {he  ireaiment  of  diseases,  and  that  of  wounds  and  ftactores, 

rnnat  be  more  or  less  Taried  with  the  changes  of  climate  and 
seasons,  and  with  the  peculiarities  of  persons  and  places.  And 
that  cases  of  sickness  and  accident  apjMurentlj  similar  may  yet 
be  rendered  substantially  different  by  seemingly  slight  circum- 
stances, easily  overlooked  and  sometimes  difficult  of  detection. 
If  tliia  is  so,  the  doubts  and  uncertainties  which  surround  the 
medical  and  surgical  practitioner,  and  the  errors  and  mistakes 
to  which  he  is  unavoidably  exposed,  may  well  furnish  a  satis- 
factory explanation  of  unfavorable  results,  where  a  jury  are 
satisfied  of  the  reasonable  skill,  diligence,  attention,  and  care 
exhibited  in  the  treatment. 

To  charge  a  physician  or  surgeon  with  damages,  on  the  ground 
of  unskillful  or  negligent  treatment  of  his  patient's  case,  it  is 
never  enough  to  show  that  he  has  not  treated  his  patient  in  that 
mode,  nor  used  those  measures,  which  in  the  opinion  of  others, 
even  medical  men,  the  case  required;  because  such  evidence 
tends  to  prove  errors  of  judgment,  for  which  the  defendant  is 
not  responsible,  as  much  as  the  want  of  reasonable  care  and 
skill,  for  which  he  may  be  responsible.  Alone,  it  is  not  evidence 
of  the  latter,  and  therefore  the  party  must  go  further,  and  prove 
by  other  evidence  that  the  defendant  assumed  the  character  and 
undertook  to  act  as  a  physician,  without  the  education,  knowl- 
edge, and  skill  which  entitled  him  to  act  in  that  capacity;  that 
is,  he  must  show  that  he  had  not  reasonable  and  ordinary  skill; 
or  he  is  bound  to  prove  in  the  same  way  that,  having  such 
knowledge  and  skill,  he  neglected  to  apply  them  with  such  care 
and  diligence  as  in  his  judgment,  properly  exercised,  the  case 
must  have  appeared  to  require;  in  other  words,  that  he  neglected 
the  proper  treatment  from  inattention  and  carelessness.  The 
evidence  in  support  of  these  two  views  must  naturally  be  of  a 
very  different  character. 

In  the  present  case,  the  declaration  is  entirely  ambiguous,  as 
to  which  of  these  positions  the  plaintiff's  counsel  would  adopt 
or  choose  to  insist  upon.     The  declaration  alleges  that  the  In- 

'  jury  occurred  because  the  defendant  so  negligently,  carelessly, 

and  unskillfully  behaved  himself  in  and  about  the  treatment,  etc., 
that  for  want  of  skill,  and  the  proper  application  of  splints,  etc., 
by  and  through  the  mere  neglect,  default,  and  unskillf ulness  of 
the  defendant,  the  plaintiff  was  injured. 

It  is  from  this  statement  uncertain  whether  it  is  to  be  insisted 
that  the  defendant  was  ignorant,  and  knew  nothing  of  the 
proper  surgical  treatment  of  such  an  accident  as  the  plaintiff 
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had  suffered;  or  that  being  properly  educated  and  competently 
learned  in  Hs  profession,  he  had  acted  from  negligence  and  care- 
lessnesSy  contrary  to  what  must  have  been  his  better  knowledge 
and  judgment,  if  he  had  given  proper  attention  to  the  case. 
Nothing  in  the  declaration  confined  him  to  either  of  these  views; 
and  nothing  had  occurred  in  the  course  of  the  trial  to  restrict 
the  plaintiff  to  the  point  of  negligence.  He  was  therefore  at 
li^iiy  to  take  his  position  before  tixe  jury,  that  the  defendant 
was  ignorant  and  unskillful,,  or  that  he  was  negligent  and  care- 
less, or,  if  he  so  pleased,  that  he  was  both  unskillful  and  negli* 
gent.  Any  evidence,  then,  calculated  to  repel  the  inference  of 
ignorance  and  unskillf  ulness,  to  show  that  he  was  a  man  of  suit- 
able education  and  acquirements  for  the  safe  practice  of  his 
profession,  must  surely  be  competent  and  proper.  Such  evi- 
dence must  change  the  whole  position  of  the  case  before  the 
jury,  because  if  the  jury  were  satisfied  he  had  proper  knowledge 
and  skill,  the  only  question  must  then  be  whether  he  had 
adopted  the  course  of  his  treatment  from  mistake,  mere  error  of 
judgment,  or  from  negligence  and  want  of  ordinary  care.  This, 
it  is  obvious,  presents  a  very  different  state  of  the  question  from 
that  where  the  points  of  ignorance,  negligence,  and  error  are  to 
be  considered.  As  the  evidence  in  question  seems  to  us  both 
pertinent  and  material,  as  tending  to  show  ordinary  knowledge 
and  skill,  we  are  satisfied  it  should  have  been  received,  and  for 
this  cause  the  case  must  be  sent  back  for  a  new  trial. 

We  have  examined  the  declaration,  and  it  seems  to  us  suffi- 
cient. 

The  evidence  of  the  statements  of  the  witness  made  out  of 
court  seem  to  have  been  properly  rejected. 

New  trial  granted. 

Phtbigian  IB  Liable  vob  Injubies  BxBUunsQ  ybom  his  CABELsssms, 
or  from  a  want  of  ordinary  diligence,  care,  and  skiU:  La$idoH  v.  Humpkrqf$, 
23  Am.  Dec.  333;  see  also  Chrannia  v.  Branden,  5  Id.  143. 

Physicians  and  Sxtboeons  Who  Offbk  Themselves  to  Public  as 
Pbactitionebs  impliedly  promise  thereby  that  they  ponees  the  requirite 
knowledge  and  skill  to  enable  them  to  treat  sach  cases  as  they  undertaka 
with  reasonable  success.  This  contract  also  includes  an  implied  promise  to 
exercise  reasonable  and  ordinary  care  and  diligence,  and  an  undertaking  on 
their  part  that  they  will  use  their  best  skill  and  judgment  in  determining 
the  nature  of  the  malady  which  afflicts  the  person  upon  whom  they  are  called 
to  attend,  and  the  mode  of  treatment  best  calculated  to  effect  a  cure  and  a 
restoration  to  health  of  the  afflicted  person:  Patten  v.  Wiggin^  61  Me.  594; 
BtUingtr  v.  OrcUgue,  31  Barb.  534;  Sumner  v.  Utley^  7  Conn.  257;  Wood  v. 
Ciapp,  4  Sneed,  66;  Landon  v.  Humphreys,  9  Conn.  209;  Long  v.  Iforriwnf 
14  Ind.  605;  Biteheyv.  West,  23  IlL  385;  McNevhu  v.  Lowe,  40  Id.  200;  Jorni 
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s  T.  fw^^  4  F.  &  F.  525;  PcHonowtiy  ▼.  .^Vvonon,  Id.  977;  Eomard  t.  Orover, 

S&  Me.  97;  OaflaA«r  v.  T^Aompmrn,  Wright,  406;  Chit^  ▼.  CkamJben^  17  Ohio 
fit.  253;  McCamdieM  r.  MeWha,  22  Pa.  St  261;  (TroAam  r.  {9^aiKwr,  21  Tez. 
lllf  WUmot  V.  riowardy  99  Vt  447;  ReynoUU  v.  OVovet,  3  Wis.  416;  Bow- 
tnoiiY.  Woods^  1  G.  Greene,  441;  Secure  v.  Prentice,  8  EaMt,  347;  Slaterr.  Baker, 
2  M^.  359;  //ancl«  v.  Hooper,  7  Cnr.  &  P.  81;  Lanphier  r.  PAi/90«,  8  Id.  475; 
Pfum  ▼.  Roper,  2  R  &  F.  783;  /?icA  v.  PierponJt,  3  Id.  35;  Ruddock  y.  Lcwe^ 
4  Id.  519.  In  judging  of  the  degree  of  skill  or  proficiency  which  a  physician 
or  surgeon  should  exercise,  regard  is  to  be  had  to  the  advanced  state  of  the 
proferfsion  at  the  time:  JUcCandlesa  v.  Me  Who,  22  Pa.  St.  261.  The  law  does 
not,  Lowever,  require  that  those  persons  should  be  possessed  of  the  highest 
degree  of  professional  ability.  All  that  the  law  requires  is  the  possession  of 
reasonable  and  ordinary  proficiency:  Sinumdt  v.  Henry,  39  Me.  155;  Patten 
y.  Wig^m,  51  Id.  594;  Alder  v.  Buckley,  1  Swan,  69;  McNetfins  y,  Lowe,  40 
IlL  209;  Howard  v.  Orover,  28  Me.  97-  A  person  who  does  not  profess  to 
be  a  phyiician,  but  is  called  upon  for  friendly  and  neighborly  advice,  which 
he  gives  vk  ithont  pecuniary  consideration,  incurs  no  professional  responsibility 
or  liability;  McNevina  v.  Lowe,  40  IlL  209;  Ritchey  v.  Went,  23  Id.  385. 

PfiTBICIAiY  18  NOT  RbSPOMSIBLX  FOR  WaNT  OV  SuCCBSS  OV  HIS  TrSATMSNT 

unless  it  revolts  from  his  want  of  ordinary  skill  and  care,  nor  does  he  war- 
lant  a  cure  without  a  special  contract  to  that  effect:  PaUen  y.  Wiggin,  51 
Me.  596;  GrUuun  v.  OatUier,  21  Tez.  HI.  If  the  case  which  a  physician  is 
called  upon  to  attend  admits  of  but  one  course  of  treatment,  his  treating  it 
in  a  different  nianner  would  be  evidence  of  a  want  of  skill  or  ordinary  care: 
Patten  v.  Wiggin,  supra.  No  particular  school  of  medical  practice  is  i>re> 
lerred  by  the  law;  and  when  a  practitioner  is  called  in,  his  treatment  is  to 
be  tested  by  the  guueral  doctrines  of  his  school,  and  not  by  those  of  other 
schools:  Bowman  v.  Woods,  1  G.  Greene,  441;  Patten  v.  WtggtTi,  51  Me.  597. 

EVIDKNGE  THAT  PERSON   AOOUSKD  OF  MaLPBAOTICB  IS  OrDINA&ILT   PBO- 

nciENT  AiTD  Skillful  Physician  and  surgeon,  while  it  is  admissible,  Is 
not  conclusive,  as  his  liability  depends  not  so  much  upon  his  general  pro- 
ficiency as  upon  whether  he  has,  in  his  treatment  of  that  particular  case,  ex- 
erdsed  the  requisite  degree  of  skill  and  care:  WeM  v.  Martin,  31  Mo.  375; 
Ortiham  v.  Gautier,  21  Tez.  120.  In  this  latter  case  the  court,  in  comment- 
ing upon  a  charge,  say:  "It  may  be  well  to  remark  in  reference  to  another 
part  of  the  charge  of  the  court,  that  the  fact  that  a  man  is  a  physician  of 
ordinary  skill,  being  proved,  does  not  raise  a  legal  inference,  as  is  supposed 
by  the  charge,  that  the  particular  services  in  any  one  case  were  skillfully 
rendered  by  him.  It  is  a  natural  presumption,  not  legal.  It  is  evidence  of 
that  fact,  and  practically  it  may  be  the  only  attainable  evidence  of  it.  But 
there  is  no  rtde  of  law  giving  it  artificial  weight  as  a  legal  presumption,  or 
making  it  prima  fade  evidence." 

Dentist  or  Physician  Using  Chloroform  as  Anesthetic  is  only  bound 
to  look  to  natural  and  probable  results,  and  is  not  liable  for  the  disastrous 
result  of  its  administration  to  a  person  of  peculiar  temperament  or  condition, 
if  such  condition  was  unknown  to  him:  Boyle  v.  Winslow,  5  Phila.  136.  The 
patient  must  conform  to  the  directions  of  his  physician,  if  they  are  such  as 
an  ordinarily  proficient  one  would  dictate.  If  he  does  not  do  so,  either  will- 
fully or  because  of  pain,  his  physicisn  will  not  be  responsible:  McCandlesa  v. 
MeWha,  22  Pa.  St.  261.  But  where,  because  of  improper  treatment  by  a 
physician,  the  patient  must  inevitably  have  a  crooked  arm,  the  mismanage- 
ment and  carelessness  of  those  having  charge  of  the  patient,  whereby  his  in> 
Jury  is  much  aggravated,  does  not  destroy  his  right  of  action  against  th« 
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phyBidan.  Such  migmanageineat  will  only  operate  to  reduce  the  damages: 
Watnot  y.  Howard,  39  Vt  447.  In  OratmU  v.  Branden,  5  Day,  260,  it  waa 
held  by  the  court  that  parttcnlar  acts  of  miacondnot  and  incompetency  were 
admissible  in  evidence  under  a  declaration  against  a  physician  for  nnskill- 
fully  delivering  a  woman  of  a  child.  Upon  this  ground,  his  declarationa' 
(afterwards  proved  untrue)  that  the  woman  was  infected  with  the  venereal 
disease  were  admitted  in  evidence  for  the  purpose  of  showing  the  physician'a 
ignorance  of  the  real  state  of  the  woman's  case. 

Opinion  of  Phtsioian  with  Whom  Dbfxndant  Studied  his  profession 
is  not  competent  evidence  of  his  professional  ability,  nor  is  the  general  opin- 
ion  of  the  professors  at  the  institution  where  his  education  was  aoquiiedr 
Leigkton  v.  Sargenty  31  N.  H.  119.  Bo  evidence  that  a  surgeon  was  pos- 
sessed of  professional  ability  and  skill  two  years  after  the  act  complained  of 
is  too  remote  to  be  safe:  Id. 

VVherb  Physician  Failed  to  Detect  Natubb  of  Plaintiff's  Injitrt  for 
fifteen  days,  whereby  he  was  occasioned  extreme  pain,  and  suffered  great  ex- 
pense, he  may  recover  the  damages  suffered  by  him,  even  though  he  after- 
wards refuses  to  submit  to  a  proper  remedy.  In  such  a  case  it  is  proper  to 
allow  the  plaintiff  to  exhibit  his  injured  limb  to  the  jury:  Fowler  v.  Sergeani^ 
1  Grant  Cas.  355. 

Under  Declaration  against  Physician  fob  Unskillfully  Pkbfobm* 
INO  Ampqtation,  evidence  that  the  point  of  amputation  selected  was  too 
high  up,  and  that  the  danger  of  death  was  thus  increased,  is  admissible.  In 
such  a  case,  after  evidence  by  the  plaintiff  showing  that  the  amputation  had 
been  performed  by  the  "flap  method,"  and  that  the  unskillfulnees  consisted 
in  cutting  the  under  flap  too  short,  evidence  in  rebuttal  by  the  defendant 
explaining  the  "circular  method  of  amputation,"  is  inadmissible:  Wright  t. 
Hardy,  22  Wis.  348. 


Sakbohn  v.  Goodhub. 

[28  Nbw  HaxpibibSp  48.] 
Qm  OF  l^EBflONAL  PROPERTY,  ACCOMPANIED  BY  DBUVXRT,   D  VaLID  SOd 

irrevocable,  unless  prejudicial  to  creditors,  or  the  donor  was  under  a  l^gal 
incapacity  or  was  circa m vented  by  fraud. 

To  Render  Gift  of  Personalty  Perfect,  there  must  be  an  actual  deliy« 
ery  of  the  property;  but  where  the  same  is  incapable  of  actual  delivery^ 
there  must  be  some  act  equivalent  to  it. 

Where  Gift  is  Accompanied  by  Delivery,  the  subsequent  execution  of 
a  will  by  the  donor  will  not  render  the  gift  void,  even  though  the  prop* 
erty  may  fall  within  the  provisions  of  the  will. 

Where  P.  Made  Assiokmbnt  of  Personalty  in  Trust,  for  the  benefit 
of  his  minor  children,  snd  delivered  the  same  to  the  trustee,  and  after- 
wards made  his  will,  giving  his  wife  one  third  of  his  personal  property 
and  her  dower  in  his  res!  estate,  hddf  that  testator's  wife  had  no  right 
to  share  in  the  property  mentioned  in  the  trust. 

Executor  or  Administrator  is  not  Bound  to  Enforoi  CoLLBonoH  of 
DoujBTFUL  Claims  at  the  expense  of  the  estate  without  bdng  indanni- 
fled  for  costs. 


Dec.  185a]  Sanborn  v.  Gk>ODHXJB.  899 

Appeal  from  a  decree  of  the  judge  of  probate  of  Gnftoa 
county.  William  0.  Sanborn  and  Susan  Sanborn,  plaintiffs;  Con- 
Terse  Goodhue,  executor  of  Asa  Paddleford,  defendant.  Tes- 
tator bequeathed  to  his  wife  one  third  of  his  real  and  personal 
property,  bequeathing  the  residue  to  his  children,  and  appointed 
Converse  Goodhue  executor.  Prior  to  executing  the  will  he 
placed  in  the  hands  of  N.  W.  Westgate  four  promissory  notes, 
the  principal  of  which  amounted  to  two  thousand  eight  hundred 
dollars,  and  executed  a  deed  of  trust,  the  conditions  of  which 
were  that  the  said  Westgate  should  pay  oyer  the  proceeds  of  the 
notes  to  testator's  children  upon  their  arriving  at  their  majority. 
The  executor,  never  having  been  requested  to  collect  the  notes 
of  Westgate  or  of  the  makers,  filed  an  account  of  his  adminis- 
tration, and  the  plaintiff  William  C.  Sanborn,  in  the  mean 
time  having  married  testator's  widow,  appeared  and  objected  to 
the  allowance  of  the  executor's  account,  for  the  reason  that  the 
notes  in  Westgate's  hands  had  never  been  collected.  The  peti* 
tion  was  refused,  and  the  plaintiffs  appealed. 

i).  BlaisdeU,  for  the  plaintiffs  and  appellants. 

KlUredge,  for  the  defendant  and  appellee. 

By  Court,  Eastkah,  J.  There  is  no  suggestion,  either  in  the 
case  or  the  argument  of  counsel,  that  any  fraud  was  practiced 
upon  Paddleford  in  disposing  of  the  notes  in  the  manner  in 
which  he  did;  so  that  the  distinct  question  is  presented  whether 
a  man  can  give  p,way  his  personal  property  to  his  children,  in 
anticipation  of  his  death,  when  such  gift  will  reduce  the  amount 
which  would  otherwise  &11  to  his  widow. 

It  is  well  setUed  that  a  gift  of  personal  property  accompanied 
fay  delivery  is  valid  and  even  irrevocable,  unless  it  be  prejudicial 
to  creditors,  or  the  donor  was  under  a  legal  incapacity,  or  was 
ciicumvented  by  fraud:  2  Kent's  Com.  440;  StnUh  v.  Smiihf  7 
Gar.  &  P.  401;  MarsUm  v.  Mdrston,  21  N.  H.  491. 

Delivery  is  essential  both  at  law  and  in  equity,  but  when  the 
article  is  once  delivered,  the  gift  becomes  perfect:  2  Kent's 
Com.  488;  Oook  v.  Eusted^  12  Johns.  188;  Marskm  v.  Harston^ 
iupra. 

The  delivery  must  be  actual  so  far  as  the  subject  is  capable 
of  delivery;  and  it  must  be  the  true  and  effectual  way  of  obtain- 
ing the  command  and  dominion  of  the  property.  If  the  thing  is 
not  capable  of  actual  delivery,  there  must  be  some  act  equivalent 
to  ii.    Not  only  the  possession  but  the  dominion  of  the  prop- 
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^riy  must  be  parted  with:  2  Kent's  Com.  439;  NobU  y.  Smithy  2 
Johns.  52  [3  Am.  Dec.  399] ;  Eawkim  v.  Bl^iU,  2  Esp.  663. 

If  the  thing  given  be  a  chose  in  action  incapable  of  transfer 
without  an  assignment,  the  law  requires  that  an  assignment  or 
«ome  oquivalent  instrument  be  made,  and  the  transfer  must  be 
actually  executed:  Hooper  v.  Ooodrvin,  1  Swans.  486;  Ficot  y. 
Sanderson,  1  Dev.  809;  2  Kent's  Com.  439. 

According  to  the  authorities,  the  gift  in  this  case  lacked  no 
element  of  perfectness.  The  notes  were  duly  assigned  by  an 
instrument  in  writing,  stating  the  object  of  the  trust,  and  they 
were  indorsed  and  delivered  to  the  trustee;  and  it  seems  to  us 
ihat  in  principle  it  is  di£Scult  to  distinguish  this  case  from  that 
of  Mdrsion  v.  Marslon,  supra,  in  which  it  was  held  that  where 
property  in  chattels  passes  by  a  gift  accompanied  by  delivery, 
it  can  not  be  reclaimed  by  the  subsequent  execution  of  a  will 
by  the  donor  bequeathing  the  property  to  another  person. 

Paddlef ord  had  no  creditors  to  interfere  with  the  trust,  and 
there  is  no  complaint  from  that  source.  Neither  was  there  any 
necessity  for  a  consideration;  and  the  natural  love  and  affection 
of  a  father  for  his  children  would,  in  ordinary  cases,  be  a  suffi- 
cient reason  for  the  gift.  There  is,  however,  something  rather 
unusual  in  the  course  pursued  in  regard  to  this  property;  still, 
there  is  nothing  disclosed  in  the  case  from  which  we  can  infer 
the  reason  that  induced  it.  Had  the  assignment  not  been  made, 
about  one  thousand  dollars  of  the  property  put  into  Mr.  West- 
gate's  hands  would  have  gone  to  the  appellants.  Perhaps  Pad- 
•dleford  thought  that  his  children,  being  veiy  young,  would  not 
be  any  better  provided  for,  even  with  the  aid  of  the  trust  prop- 
erty, than  his  wife  would  be  with  her  third  of  the  balance. 
Perhaps  his  wife  was  incapable  of  transacting  business  judi- 
ciously, and  he  was  apprehensive  that  the  property  might  be 
squandered  or  lost  for  the  want  of  good  management  or  proper 
care.  Or  there  may  have  been  other  reasons  that  would  induce 
an  affectionate  father  to  take  the  step  he  did  to  provide  for  his 
tender  and  almost  helpless  offspring. 

We  are  aware  that  this  principle  carried  out  would  put  it  into 
the  power  of  a  husband  to  deprive  his  wife  of  all  share  of  his 
personal  property  after  his  decease;  and  we  are  not  prepared  to 
say  that  a  husband  might  not  take  such  a  course  with  his  per- 
sonal property  by  depriving  his  wife  of  all  share  in  it,  as  would 
justify  a  court  in  holding,  upon  veiy  slight  evidence,  that  he 
must  have  been  circumvented  by  fraud,  or  been  under  some 
aberration  of  mind.    But  it  will  be  time  enough  to  pass  upon 
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0aeh  a  question  wbenever  it  shall  arise,  which,  happily  for 
the  marriage  relation,  will  veiy  seldom  if  ever  occur.  No  hus- 
band who  has  received  from  his  wife  that  treatment  which  the 
relations  between  them  deserve,  and  who  witnesses  her  anxious 
solicitude  and  untiring  watchfulness,  as  sickness  prostrates  his 
frame  and  threatens  to  terminate  his  existence,  will  fail  to  make 
all  that  provision  for  her  which  his  ability  shall  permit,  and 
which  his  judgment  shall  dictate. 

In  addition  to  these  considerations,  which  go  to  the  merits  of 
the  appellant's  claim,  there  is  another  difficulty  under  which 
they  labor  in  attempting  to  charge  the  executor  with  these  notes. 
Tne  claim  for  them  was  certainly  very  doubtful,  according  to 
the  adjudged  cases  in  our  own  state,  and  it  was  not  the  duly  of 
the  executor  to  endeavor  to  collect  them  at  the  expense  of  the 
estate  without  being  indemnified  for  the  costs.  An  executor  or 
administrator  is  not  bound  to  enforce  a  doubtful  claim  merely 
because  some  of  the  heirs,  or  those  interested,  may  think  it  well 
founded:  Oriawold  t.  Chandler,  6  N.  H.  492;  Andrewsy.  Tucker, 
7  Pick.  260. 

We  are  all  of  opinion  that  the  executor  acted  correctiy  in  the 
premises,  and  that  the  decree  of  the  judge  of  probate  must  be 
affirmed. 


The  PBmciPAL  cask  was  gitbd  and  vollowed  in  Craig  v.  KUtredgt,  45 
N.  H.  57. 

RBQCTisxtE  or  Qm  istxb  Vivos.— To  constitute  a  valid  gift,  there  mutt 
be  an  immediate  delivery  of  poeseasion  of  the  thing  given  to  the  donee,  or 
what  is  equivalent  to  actual  delivery:  NcUe  v.  Smith,  3  Am.  Dec  399.  See 
also  the  following  cases:  Bradley  v.  Iluut,  23  Id.  697,  and  note,  where  the 
subject  is  discussed  at  length;  Parish  v.  Stone,  25  Id.  378;  HaU  v.  'Howard'» 
Adm'r,  33  Id.  115;  Daidep  v.  Hector,  50  Id.  242;  HilkbrarU  v.  Brewer  and 
Wife,  55  Id.  757;  Matdditig  v.  ScoU,  56  Id.  298. 

ExBCUTOB,  Liability  of,  fob  NEOLEcriNO  to  Bbino  Soit. — An  adminis- 
trator is  not  liable  for  neglecting  to  sue,  unless  he  acted  with  bad  faith,  or 
was  guilty  of  willful  default  or  gross  negligence:  Thomcu  v.  White,  14  Am. 
Dec.  56.  In  Bailey  v.  DUtoorth,  48  Id.  760,  the  court  held  that  executors  or 
administrators  may  compound  debts  or  enter  into  arbitrations,  and  their a^ts 
will  be  upheld,  if  they  are  fair,  beneficial  to  the  estate,  and  free  from  fraud, 
oegligeiioe,  or  misconduct.    See  also  Williams  v.  Ilarrell,  55  Id.  442. 
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ieimatm  must  bi  Proved  in  Actiok  on  Cask  fob  Daonr  Id  «Ue  of 
personalty. 
Am.  Dso.  Vol.  UX— M 
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iKAir  ramnMurTB^  to 
HoB8B»  fmbely  and  frwadiilenily  affirmed  tliflir  bono  to  bo  Krand,  when 
he  in  fftct  was  mnomid,  ae  they  well  knew,  wfaenbj  tiie  plamtiff,  glMng 
eredit  to  their .  affirmation*  waa  indoeed  to  exdiaage^  and  thereby  the 
defendanta  deeeiTed  and  defiranded  the  plahitiif,  is  caaa  for  deeeiti  and 
not  astumprii  on  a  warxsnty. 

Appeal  from  OooB  county  court.  Plainiiffexcliaiigedhisone- 
Inmdred-dollar  bay  mare  iriili  the  defendanto,  taking  in  retom 
their  dark  brown  mare,  a  sacking  colt  Talued  at  twenty  dollars, 
their  joint  and  seyeral  note  for  thirly  dollars,  and  one  other 
joint  and  sereral  note  for  five  dollars,  the  latter  being  regarded 
as  boot  between  said  mares.  The  declaration  alleged,  in  addi- 
tion to  the  above  facts,  that  the  defendants,  at  the  time  of  the 
exchange,  affirmed  that  their  **  mare  was  then  well,  good,  and 
sound,  with  the  exception  of  a  slight  touch  of  the  heaves." 
Under  such  strong  inducements  and  representations,  the  plaint- 
iff was  instantly  induced  to  make  the  exchange.  The  mare  died 
shortly  afterwards  of  the  glanders,  and  the  plaintiff  brought 
this  action  to  recover,  alleging  deceit.  Under  the  instructions 
of  the  court,  ivlio  held  that  defendants  were  not  liable  in  this 
form  of  action,  the  jury  found  a  verdict  for  the  defendants,  and 
the  plaintiff  appealed. 

Bums  and  Fletcher,  for  the  plaintiff. 

J.  W.  and  O.  (7.  WUliama,  for  the  defendants. 

By  Court,  Bell,  J.  The  declaration  in  this  case  is  in  tres- 
pass on  the  case  for  deceit  in  a  sale.  It  is  said  in  some  of  the 
books  that  assumpsit  and  case  for  deceit  are  in  certain  cases 
concurrent  remedies  for  the  same  injuries  in  the  sale  of  horses; 
and  to  some  extent  this  is  true. 

Where  a  seller  is  chargeable  ux>on  an  implied  warranty  of 
title,  or  where  he  makes  an  express  warranty,  or  makes  such 
statements  as  to  the  qualify  of  the  article  he  sells  as  he  intends 
the  purchaser  shall  rely  upon,  and  which  in  law  constitute  a 
warranty:  Morrill  \.  Wallace,  9  N.  H.  Ill;  Whitney  v.  Sutton, 
10  Wend.  413;  Cook  v.  Moseley,  13  Id.  277;  while  at  the  same 
time  he  knows  them  to  be  false,  and  intends  by  them  to  deceive 
and  impose  upon  the  purchaser — the  buyer  may  seek  his  redress 
either  by  action  of  assumpsit  upon  his  warranty,  or  by  action  of 
deceit  for  the  fraud:  Stuxirt  v.  Wilkins,  1  Doug.  21;  Williamson  v. 
AUis(m,  2  East,  446;  Wallace  v.  Jarman,  2  Stark.  162;  Warddl  v. 
Fosdick,  18  Johns.  325  [7  Am.  Dec.  383];  Cravins  v.  Gani,  4  T» 
B.  Mon.  126;  2  Stepb.  N.  P.  1285. 


Dee.  1858.]  Hahubih  v.  HABBnra  408 

The  mxxBJktj  is  none  the  leae  a  conimet  beoanee  it  is  the 
means  hj  whioh  a  fiand  is  aeoompUsbedy  and  the  fnrad  is  in  no 
iray  diminiflhed  because  the  seller  has  at  the  same  time  bound 
liiinflftif  bj  a  wananiy. 

But  these  remedies,  though  cononrxent,  and  though  thqr  oh 
title  the  sufferer  to  the  same  measure  of  redress  in  damages,  are 
by  no  means  identical.  The  distinction  between  the  two  nlinnni 
of  actions,  as  being  founded  reepectiYely  on  tort  and  on  con- 
tract, is  nowhere  neglected  or  disregarded.  There  are  sub- 
stantial differences  at  common  hiw,  and,  as  remarked  by  the 
learned  judge  who  tried  this  case  in  his  charge  to  the  juiy,  the 
distinction  is  not  merely  formal,  but  in  the  present  state  of  our 
law  there  is  a  substantial  difference,  which  must  not  be  oter- 
looked.  In  tort,  here,  there  is  a  remedy  against  the  person* 
which  ordinarily  does  not  exist  in  actions  on  contracts. 

The  forms  of  declaring  in  these  cases  are  substantially  dilliBr- 
ent.  The  declaration  in  assumpsit  always  states  a  consideration 
and  a  promise  or  warranty,  and  complains  of  a  breach  of  the 
warranty:  1  Cb.  Fl.  99;  Baund.  PL  &  Ey.  Ill;  OarJeyy.  WU- 
kins,  6  Barb.  557;  Edick  y.  CHm,  10  Id.  445.  The  contract  to 
warrant,  of  the  breach  of  which  the  plaintiff  complains,  and  the 
entire  consideration  for  it,  is  indispensable  to  be  stated:  MUesY. 
Sheward,  8  East,  7;  Webster  y.  Eodgldns,  25  N.  H.  128. 

In  this  action,  the  allegations  yery  often  introduced,  that  the 
defendant  intended  to  defraud,  that  he  knew  his  warranty  to  be 
false,  and  that  he  thereby  deceiyed  and  defrauded  the  plaintiff, 
are  immaterial,  and  need  not  be  proyed.  The  defendant  is 
bound  to  answer  for  his  false  warraniy,  whether  he  knew  it  to 
be  false  or  not;  whether  he  intended  a  fraud  or  acted  with  en* 
tire  good  faith,  and  fully  belieyed  it  to  be  true:  Denison  y. 
JBalphsan,  1  Vent.  866;  Northcote  y.  Maynard,  8  Eeb.  807;  Anony* 
tnous,  Lofft.  156;  Oresham  y.  Postan,  2  Car.  Sc  P.  540;  Bayard 
y.  Malcolm,  1  Johns.  453;  S.  C,  2  Id.  550  [3  Am.  Dec.  450]; 
Case  y.  Boughtan,  11  Wend.  107;  Carley  y.  WUhins,  6  Barb.  667. 

The  declaration  for  deceit  alleges  that  the  defendant  induced 
the  plaintiff  to  purchase  an  article  by  a  warraniy  or  by  statements 
which  he  knew  to  be  false,  and  thereby  deceiyed  and  defrauded 
him:  Everison  y.  Miles,  6  Johns.  188;  Case  y.  BoughJton,  supra; 
Carley  y.  WUhins,  supra;  Edick  y.  Crim,  supra.  And  this  is 
all  that  is  essential  to  be  alleged:  Barney  y.  Dewey,  18  Johns, 
224  [7  Am.  Dec.  872];  Weeks  y.  BurUm,  7  Yt.  67.  It  is  not 
necessary  to  make  any  allegation  in  relation  to  the  consideration 
or  the  terms  of  the  contract  of  sale,  unless  they  happen  to  be 
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connected  with  the  fraud  alleged  in  that  case,  though  if  a 
party  incautiously  recites  the  particulars  of  such  a  contract, 
he  may  be  compelled  to  prove  them  as  he  stated  them,  and  may 
fail  if  any  material  variance  occurs  in  his  proof:  WeaU  v.  Kingt 
12  East,  452;  Jones  v.  Cowley,  4  Barn.  &  Cress.  446;  Sands  v. 
Burton,  9  East,  349;  Morris  v.  LUhgoe,  2  Smith,  394;  Blylh  v. 
Bampton,  3  Bing.  372;  Webster  v.  Hodgldns,  supra;  Hart  v. 
Dixon,  1  Selw.  N.  P.  104;  Bender  v.  Manning,  2  N.  H.  291; 
Barney  v.  Dewey,  supra;  Corwin  v.  Davison,  9  Cow.  22;  Porter 
v.  TalcoU,  1  Id.  359. 

But  the  intention  to  defraud,  the  knowledge  that  his  warranty 
or  his  statements  were  false,  and  the  fact  that  the  plaintiff  was 
thereby  defrauded,  constitute,  in  cases  of  this  kind,  the  very 
gist  and  foundation  of  the  action  for  deceit,  and  they  must  be 
proved  or  the  action  must  fail:  Sprigtoell  v.  AUen,  Aleyn,  91; 
Parkinson  v.  Lee,  2  East,  313;  Dowding  v.  Mortimer,  Id.  450, 
note;  2  Stark.  Ev.  266;  2  Steph.  N.  P.  1286;  Dale's  Case,  Cro. 
Eliz.  44;  Turner  v.  Brent,  12  Mod.  245;  1  Com.  Dig.,  Action 
for  Deceit,  A,  8,  A,  11,  E,  4;  Evertson  v.  MUes,  supra;  Young  v. 
CoveU,  8  Johns.  23  [5  Am.  Dec.  316];  Addington  v.  Allen,  11 
Wend.  375. 

A  seller  may  in  good  faith  make  statements  as  to  the  quali- 
ties of  the  articles  he  sells,  believing,  them  to  be  true,  and  in- 
tending that  the  purchaser  should  rely  upon  them,  either  in  the 
form  of  explicit  warranties,  or  of  such  representations  as  in  law 
constitute  warranties,  and  the  purchase  may  be  made  in  reliance 
upon  their  truth;  but  the  seller  is  guilty  of  no  fraud  or  deceit, 
for  bad  faith  and  a  design  to  deceive  are  essential  elements  of 
every  fraud  or  deception;  and  though  he  may  be  liable  upon  hia 
warranty,  yet  no  action  founded  on  fraud  or  deceit  will  lie  in 
such  case:  Stone  v.  Denny,  4  Met.  151;  Salem  Bubber  Co.  v. 
Adams,  23  Pick.  256;  Emerson  v.  Brigham,  10  Mass.  197  [6  Am. 
Dec.  109];  Kingsbury  v.  Taylor,  29  Me.  508  [50  Am.  Dec.  607]; 
Hazard  v.  Irwin,  18  Pick.-  95;  Shrewsbury  v.  Blouni,  2  Man.  & 
G.  475;  Freeman  v.  Baker,  5  Barn.  &  Adol.  797;  Page  v.  Bent, 
2  Met.  371. 

It  is  on  this  principle  that  it  has  in  many  cases  been  made 
a  serious  question  what  form  of  allegation  was  sufficient  dis- 
tinctly to  express  this  charge:  Chandler  v.  Lopus,  Cro.  Jac.  4; 
Medina  v.  Stoughton,  1  Salk.  210;  S.  C,  1  Ld.  Baym.  593; 
Leakins  v.  Clissel,  Sid.  146;  Northcote  v.  Maynard,  3  Eeb.  807; 
Cross  V.  Oamet,  3  Mod.  261;  Warner  v.  TaUerd,  1  EoU.  Abr. 
91;  Ekins  v.  Tresham,  1  Lev.  102;  1  Bac.  Abr.  80;  Bayard  t. 
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Malcolm,  1  Johns.  453;  S.  C,  2  Id.  550  [3  Am.  Dec.  450];  Lys- 
ney  v.  Selby,  2  Ld.  Baym.  1118;  Harding  v.  Freeman,  Sty.  810; 
S.  C,  1  Eoll.  Abr.  91;  1  Com.  Dig.,  Action  for  Deceit,  P,  8, 
E,4. 

If  bj  the  exercise  of  some  ingenuity  a  declaration  could  be 
drawn  in  such  a  form  that  it  may  seem  doubtful  whether  it  is 
designed  to  be  founded  on  tort  or  on  contract,  and  not  entirely 
defective  if  regarded  as  either  the  one  or  the  other,  yet  it  must 
be  held  to  be  founded  either  in  tort  or  on  contract.  It  can  not 
be  considered  as  having  a  double  aspect  or  character,  or  being 
either  the  one  or  the  other,  as  the  exigencies  of  the  case  may 
from  time  to  time  happen  to  require.  To  allow  it  such  a  double 
character  would  be  contrary  to  the  whole  theory  of  the  common 
law,  and  would  make  it  a  perfect  anomaly  in  legal  proceedings. 

In  former  times,  the  more  usual  form  of  declaring  in  actions 
upon  a  false  warranty  was  in  case  for  deceit,  in  which  it  was  more 
commonly  alleged  that  the  defendant  warranlizando  vendidU  an 
article  as  sound,  well  knowing  that  itwas  not  so,  though  declar- 
ations in  assumpsit  were  not  uncommon:  2  Inst.  Gler.  227; 
Btttierfield  v.  Burroughs,  1  Salk.  211;  nor  declarations  in  case 
without  warranlizando  vendidii:  Fumis  v.  Leicester,  Cro.  Jao, 
i74;  Roswel  v.  Vaughan,  Id.  196;  Cross  v.  Oamet,  3  Mod.  261; 
Kenrick  v.  Burges,  Moore,  126. 

In  Williamson  v.  Allison,  2  East,  445,  in  1802,  in  a  declaration 
upon  a  warrantizando  vendidii,  it  was  expressly  held  that  the 
declaration  was  in  case  for  deceit,  but  that  by  striking  out 
the  averment  of  the  scienter,  the  action  might  still  be  main- 
tained in  tort,  and  therefore  the  scienter  was  not  necessary  to  be 
proved.  It  seems  to  have  been  decided  upon  the  authority  of  a 
nisi  prius  ruling  in  a  case  where  it  did  not  appear  whether  the 
action  was  on  contract  (where  the  ruling  would  have  been 
right,  but  no  authority  for  the  case  in  hand)  or  in  tort;  and  it 
was  conjectured  it  must  have  been  in  tort,  because  such  was 
then  the  more  common  form  of  declaring. 

This  decision  seems  to  have  been  since  followed  in  some  casea 
in  England:  Oresham  v.  Postan,  2  Car.  &  P.  540;  and  is  cited  in 
most  of  the  elementary  English  books  on  the  subject. 

It  has  been  followed  in  Vermont  and  some  of  the  other  states^ 
Uid  has  been  made  the  basis  of  a  theory  that  in  actions  for  de- 
ceit in  the  sale  of  personal  property,  if  an  express  warranty  is 
proved,  it  is  not  necessary  to  prove  the  scienter,  or  any  allega- 
tion that  the  false  warranty  or  a£Srmation  was  made  with  any 
design  to  deceive.    But  this  idea  is  not  supported  by  the  deoiA- 
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ion  in  WUliamsan  y.  AtHson,  isupra,  which  is  expressly  limited  to 
a  declaration  upon  a  warrarUieando  vendidU:  See  Beeman  y. 
Buck,  8  Vt.  53  [21  Am.  Dec.  571];  VaU  y.  Strong,  10  Id.  457; 
West  y.  Emery,  17  Id.  583  [44  Am.  Dec.  356]. 

The  English  case  is  without  authority  here,  and  seems  to  us 
entirely  unsupported  by  any  authority  at  common  law.  And  it 
seems  to  us  entirely  inconsistent  with  the  doctrines  of  the  com- 
mon law  to  hold  that  an  action  for  deceit  can  be  sustained  with- 
out  eyidence  of  the  intention  to  deceiye.  It  would  be  unjustifi- 
able to  hold  that  a  man  may  be  imprisoned  on  execution  in  an 
action  for  a  tort,  where  a  court  should  hold  no  proof  need  be 
produced  but  of  an  express  contract.  In  the  case  of  Crooket  y. 
Willard,  Sullivan,  July  term,  1851,  see  28  N.  H.  134,  note,  it 
was  held  that  a  count  alleging  a  deceit  in  a  sale  in  the  same 
<form  as  in  WUliarmon  y.  Allison,  supra,  could  not  be  joined 
^th  one  on  contract,  so  far  agreeing  with  that  case.  But  that 
'decision  is  entirely  irreconcilable  with  the  case  of  Vail  y.  Strong, 
supra,  that  such  a  declaration  has  a  double  aspect,  which  makes 
•it  join  well  with  assumpsit  or  trover.  And  the  same  view  of 
-such  a  declaration  was  taken  in  Webster  v.  EodgHns,  25  N.  H« 
J.28.     With  those  decisions  we  remain  entirely  satisfied. 

The  present  case  has  a  declaration  framed  upon  a  different 
principle.  It  could  not  be  supported  as  a  declaration  on  a 
warranty,  on  any  idea  of  rejecting  the  allegations  importing  a 
charge  of  fraud,  if  the  cases  referred  to  were  not  questioned. 

It  sets  forth  that  the  defendants  being  x)08sessed  of  a  horse 
which  was  unsound,  and  the  plaintiff  of  another  of  value,  the 
defendants,  to  induce  the  plaintiff  to  exchange  with  them,  did 
falsely  and  fraudulently  afSrm  to  him  that  their  horse  was 
«ound,  and  the  plaintiff,  giving  credit  to  their  affirmation,  was 
induced  to  exchange,  and  did  so,  whereas  the  defendants'  horse 
-was  not  sound,  etc.,  which  they  well  knew,  and  so  the  defend- 
ants, by  their  false  affirmation,  have  greatly  injured  and  de- 
frauded the  plaintiff. 

This  is  a  common  form  of  declaring  in  case  for  deceit.  It  has 
no  feature  of  a  declaration  in  assumpsU.  It  contains  no  prom- 
ise nor  undertaking,  nor  consideration  for  any.  It  complains 
of  no  breach  of  any  contract,  or  warranty.  It  does  not  even 
speak  of  any  warranty.  Its  gist  and  substance  is  that  the  de- 
fendants, by  their  false  and  fraudulent  affirmation,  have  de- 
frauded the  plaintiff,  and  not  by  any  breach  of  contract. 
Assuredly  no  court  could  hold  that  such  a  declaration  was 
proved  by  any  evidence  which  did  not  establish  the  fact  of 
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tnnd,  of  an  intention  to  deoeiTe*  cazried  into  efleot  bj  etaite* 
ments  known  to  be  false. 

As,  then,  the  allegation  that  the  defendants  well  knew  their 
hone  to  be  unsound  was  ossfliitial  to  be  inserted  in  the  dedara- 
tion,  either  in  direct  terms  or  in  expressions  of  equiyalent  im- 
port, and  necessaiy  to  be  prored,  the  charge  of  the  court  below 
was  entirely  coixect,  and  there  must  be  judgment  on  the  TexdieL 


SommB  MUff  Bi  Fboysd  nr  Aonov  won  Dioirr,  or  one  founded  on  fate 
lepnaentatloiu,  in  order  to  entitle  a  perty  to  reoorert  Trjfom  t.  WhUmanK 
S6  Am.  Deo.  339;  Loftdetf  ▼.  .Staler.  LL  368. 

Wmor  Aonoir  of  J>igbit  wnx  La»  Avn  MsisoBi  or  T^Aauaim  a  8uaa 
Aonom:  See  SiUei  r.Wkite^  46  Am.  Dee.  214^  and  aeKwtee  the  prkt 
eeeee  appesiing  in  this  Mriee  an  ooUeoled* 
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[4  TiAHiavKUtt  71.] 
BviDBNOB  THAT  NoTE  WAS  Prbsbntbd  FOB  Patmrnt  and  wM  pToteitod 

for  non-payment  is  saffioient  proof  that  payment  was  refosed. 
Pabol  Evioxncb  is  Abhissible  to  Provb  Contents  ov  NonoB  of  Pbo- 


EviDBKOB  that  Notigb  OV  PROTEST  WAS  GiTBK  withont  proof  of  the  OOII* 

tents  is  pHma/cicU  evidence  that  the  notice  was  in  dne  fonn. 
KonoE  ov  Protest  Need  not  State  in  Terms  that  the  note  was  preseikted 

for  payment,  or  that  the  holder  looks  to  the  indorser  for  payment.    U 

these  appear  by  implication,  it  will  be  sufficient. 
NonoB  ov  Protest  bt  Mail  should  be  mailed  in  time  to  go  by  the  mail  oi 

the  day  after  dishonor  that  closes  after  the  oommenoement  of  unial 

business  hours  in  order  to  bind  the  indorser. 

Action  tried  at  Hudson  circuit.  Caleb  A.  Burgess,  plaintiff; 
Jacob  Yreeland,  defendant.  Action  brought  to  recoTor  from 
defendant,  as  indorser  of  two  promissory  notes  drawn  by  George 
Wood  to  defendant's  order  and  indorsed  by  him.  Defendant 
moved  at  the  trial  to  nonsuit  the  plaintiff  because  the  latter  had 
not  furnished  sufficient  evidence  of  the  dishonor  of  the  notes, 
and  of  notice  of  non-payment  to  render  the  defendant  liable. 
The  question  was  reserved,  with  leave  granted  the  defendant  to 
move  to  set  aside  the  verdict  and  have  a  nonsuit  entered  at  the 
bar.    The  facts  appear  in  the  opinion. 

Vroom,  for  the  plaintiff. 

Boudder  and  Oilchrisl,  for  the  defendant. 
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By  Oonrt,  Gbeev,  C.  J.  This  action  was  broaght  against  the 
defendant,  as  the  indorser  of  two  promissory  notes  for  one  thou- 
sand dollars  each,  dated  at  New  York,  December  19,  1850. 
Both  notes  are  drawn  by  George  Wood,  treasurer,  payable  to 
the  order  of  the  defendant,  and  by  him  indorsed.  The  one 
note  is  payable  at  seven  months,  the  other  at  six  months,  after 
date.  TTpon  the  trial,  the  fact  of  the  indorsement  of  the  notes 
by  the  defendant  was  duly  proved.  It  was  futher  proved,  by  evi« 
dence  taken  under  a  commission,  that  the  note  No.  1  on  the 
twenty-second  day  of  July,  1851,  the  day  of  its  maturity,  between 
the  hours  of  three  and  five  o'clock,  was  presented  by  a  clerk  of 
the  notary  at  the  place  of  business  of  the  maker,  in  the  city  of 
New  York;  in  the  absence  of  the  maker,  to  a  man  in  charge 
thereof,  and  payment  demanded,  which  was  refused.  Notice  of 
protest  was  put  into  the  post-office  in  the  city  of  New  York,  by 
the  clerk  of  the  attorney,  on  the  twenty  third  of  July,  1851,  ad- 
dressed to  the  defendant,  at  his  residence  at  Bocky  Hill,  Somer- 
set  county,  New  Jersey. 

Note  No.  2,  on  the  twenty-first  of  June,  1851,  the  day  of  its 
maturity,  between  the  hours  of  three  and  five  o'clock  in  the  after- 
noon, was  presented  by  the  notary  at  the  place  of  business  of 
the  maker,  in  the  city  of  New  York,  and  exhibited  to  a  person 
in  the  employ  of  the  maker,  and  payment  demanded.  On  the 
tweniy-third  of  June  (the  twenty-second  being  Sunday)  notice 
of  protest  was  delivered  by  the  clerk  of  the  notary  to  the  plaint- 
iff; and  on  the  same  day,  as  the  witness  thinks,  between  twelve 
and  four  o'clock,  was  mailed  to  the  defendant,  at  his  place  of  resi 
dence.  Witness  thinks  it  was  mailed  before  the  southern  mail 
closed,  but  made  no  inquiry  as  to  the  time  of  day  the  mail  left  for 
Bocky  HiU.  Note  No.  2  answers  the  description  of  the  note 
mentioned  in  the  notice  of  protest.  The  notice  of  protest  states 
that  a  note  for  one  thousand  dollars,  made  by  George  Wood, 
treasurer,  was  protested  for  non-payment.  TJx>on  this  evidence 
being  given,  the  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  evidence  was  not  sufficient  to  sustain  an  action  against 
the  indorser  upon  either  of  the  notes.  The  motion  was  over- 
ruled, with  leave  to  the  defendant  to  renew  the  application  to  the 
court  at  bar  upon  the  coming  in  of  the  poslea. 

The  application  for  a  nonsuit  rests  ux>on  an  alleged  defect  of 
the  plaintiff's  evidence  in  several  particulars. 

1.  It  is  insisted  that,  in  regard  to  the  second  note,  there  is 
no  evidence  of  a  refusal  to  pay  ux>on  presentment  and  demand 
of  payment. 
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The  eridence  shows  that  on  the  third  day  of  grace  the  note 
was  protested  by  a  notary  public;  that  on  that  day  it  was  duly 
presented  at  the  place  of  business  of  the  maker  and  payment 
demanded.  It  is  not,  indeed,  averred  in  terms  by  the  witness 
that  payment  was  refused  on  presentment;  but  that  fact  is  suffi- 
ciently shown,  if  there  be  due  proof  that  the  note  was  presented 
and  protested  for  non-payment,  and  that  due  notice  of  protest 
was  given  to  the  indorser. 

2.  But  it  is  insisted  that  there  is  no  evidence  that  due  notice 
of  the  dishonor  of  either  note  was  given  to  the  indorser.  As  to 
note  No.  1,  there  was  no  evidence  whatever  of  the  contents  of 
the  notice;  and  as  to  the  second  note,  though  the  witness  states 
the  contents  of  the  notice,  as  far  as  he  recollect^  them,  the  con- 
tents of  the  notice  (as  proved)  it  is  insisted  are  insufiScient  to 
hold  the  indorser  accountable. 

The  evidence  of  the  notary  and  his  derk  in  regard  to  note 
No.  1  is,  that  tho  note  was  protested  for  non-payment,  and  that 
the  notice  of  protest  was  put  into  the  x>ost-o£Sce,  addressed  to 
the  defendant  at  his  place  of  residence.  No  copy  of  the  notice 
was  exhibited.  There  was  no  further  proof  of  its  contents. 
The  evidence  was  taken  under  a  commission  in  the  city  of  New 
York,  and  no  cross-interrogatories  were  exhibited. 

It  is  usual,  and  certainly  advisable,  to  offer  in  evidence  a  copy 
of  the  notice  of  the  dishonor  of  a  note,  but  it  is  not  necessary 
that  the  notice  should  be  in  writing.  It  may  be  verbal;  and 
when  a  written  notice  is  given,  the  contents  of  the  notice,  as 
well  as  the  fact  of  notice,  may  be  proved  by  parol. 

Proof  of  the  fact  that  notice  of  dishonor  was  given  is  at  least 
frima  facie  evidence  that  the  notice  was  in  proper  form.  The 
witness  is  open  to  cross-examination.  The  notice,  if  written,  is 
in  the  hands  of  the  defendant,  and  it  is  incumbent  on  him,  if 
he  relies  on  that  fact,  to  show  that  the  form  of  the  notice  was 
defective. 

In  regard  to  the  second  note,  the  witness  on  being  cross- 
examined  stated  that  the  note  declared  on,  which  was  exhibited 
to  the  witness,  answered  the  description  of  the  note  mentioned 
in  the  notice  of  protest.     The  notice  stated  that  the  note  was 

protested  for  non-payment.    It  was  signed Bloomfield, 

the  witness  being  unable  to  recollect  the  christian  name.  It 
was  further  shown  that  William  Bloomfield,  the  notary,  had 
protested  the  note;  that  the  notice  of  protest  was  delivered  by 
his  clerk  to  the  plaintiff,  and  that  by  a  clerk  of  the  plaintiff  it 
was  inclosed  and  mailed  to  the  defendant.    It  is  objected  that 


f" 
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41ie  proof  does  not  show  tliat  the  notice  oontained  the  onnnntial 
veqniflites  that  it  was  duly  presented  to  the  maker  at  its  mato- 
ritj.  But  it  is  neither  necessary  nor  usual  to  state  formally 
that  the  note  has  been  presented  to  the  maker  for  payment. 
The  usual  form  of  the  notice  is  simply  that  the  note  has  been 
protested  for  non-payment.  That  inyolyes  the  idea  that  it  was 
presented  for  payment:  MUh  y.  XJniied  States  Bank,  11  Wheat. 
431. 

It  is  further  objected  that  the  notice  did  not  state  that  the 
holder  looked  to  the  indorser  for  reimbursement  and  indemnity. 
The  object  of  the  notice  is  to  apprise  the  indorser  that  the  note 
is  dishonored,  and  that  he  is  looked  to  for  payment  It  is  not 
necessary  to  state  in  terms  that  the  holder  looks  to  the  indorser 
for  indemnity.  It  is  enough  if  that  fact  appears  by  just  and 
natural  implication.  The  modem  cases  agree  that  the  fact  of 
giying  notice  to  the  indorser  that  the  note  is  dishonored  for 
non-payment  is  in  itself  a  sufficient  notice  that  the  indorser  is 
looked  to  for  payment:  Lewis  y.  Oompertg,  6  Mee.  &  W.  899; 
Cooke  y.  French,  10  Ad.  k  El.  181,  note;  Bank  of  United  Staies 
y.  Corneal,  2  Pet  543;  Story  on  Prom.  Notes,  sees.  853,  854; 
Story  on  Bills,  sees.  801,  890,  note. 

It  is  further  objected  that  the  notice  was  not  mailed  in  time 
to  the  indorser.  The  proof  is  that  note  No.  1  was  protested  on 
the  twenty-second  day  of  July,  and  the  notice  put  in  the  post- 
office  in  the  city  of  New  York  the  next  day;  that  note  No.  2  was 
protested  on  the  twenty-first  of  June,  1851,  and  the  next  day 
being  Sunday,  the  notice  was  put  in  the  post-office  on  Monday 
after  twelye  o'clock,  but,  as  the  witness  thinks,  not  after  four 
o'clock  p.  M.  He  made  no  inquiries,  nor  is  there  any  proof  at 
what  ho\}r  the  mail  left  for  Bocky  Hill,  the  residence  of  the  in- 
dorser. The  rule  is,  that  when  notice  of  non-payment  is  sent 
by  mail,  it  must  be  mailed  or  placed  in  the  post-office  either  on 
the  third  day  of  grace  or  on  the  day  after,  in  time  to  be  for- 
warded by  the  mail  of  that  day,  unless  the  mail  depart  at  an 
early  hour  in  the  morning  before  the  party,  with  reasonable  dili- 
gence, could  mail  his  notice. 

It  was  so  held  by  this  court  in  the  Sussex  Bank  y.  Baldwin, 
2  Harr.  (N.  J.)  487.  The  leading  cases  upon  the  subject  are 
fully  reyiewed  in  the  opinion  of  Mr.  Justice  Dayton,  deliyered 
in  that  cause.  This  case  falls  directiy  within  that  authority. 
There  is  no  proof  whateyer  that  either  notice  was  put  in  thex>ost- 
offiee  in  time  for  the  mail  of  the  day  after  the  dishonor  of  the 
note.    On  the  trial,  it  was  thought  a  proper  subject  of  inquiry  at 
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bar  whether  ihe  mle  requiring  notice  to  be  put  into  the  x>08t« 
office  on  the  day  after  the  protest,  in  time  for  the  mail  of  that 
day,  had  not  undergone  some  modification  since  the  decision  of 
the  case  of  the  Sussex  Bank  v.  Bdldwin^gupra,  and  therefore  the 
motion  for  a  nonsuit  was  denied.  Judge  Kent  appears  to  have 
entertained  the  opinion  that  the  weight  of  authority,  both  in  Eng- 
land and  in  this  country,  was  in  fayor  of  a  change  in  the  rule. 
In  the  earlier  editions  of  his  Commentaries,  he  states  the  rule 
thus:  ''According  to  the  modem  doctrine,  the  notice  must  be 
given  by  the  first  direct  and  regular  conveyance.  This  means 
the  first  convenient  and  practicable  mail  that  goes  on  the  day 
next  to  the  third  day  of  grace;  so  that  if  the  third  day  of  grace 
be  on  Thursday,  and  the  drawer  or  indorser  reside  out  of  town, 
the  notice  may  indeed  be  sent  on  Thursday,  but  must  be  sent  by 
the  mail  that  goes  on  Friday:"  8  Kent's  Com.,  2d  ed.,  105, 106. 
This  accords  strictly  with  the  rule  adopted  by  this  court  in  the 
Sussex  Bank  v.  Baldwin,  supra,  and  as  laid  down  by  the  approved 
elementary  ivriters:  Chit.  Bills,  8th  ed.,  514, 515;  Bayl.  Bills,  2d 
Am.  ed.,  262.  And  the  rule  does  not  apx)ear  to  have  been 
relaxed  by  the  courts  of  the  state  of  New  York:  Smedes  v.  Ulica 
Bank,  20  Johns.  372;  Mead  v.  Ungs,  5  Cow.  803;  Howard  v.  Ives, 
1  Hill  (N.  Y.),  263. 

In  the  more  recent  edition  of  Kent's  Conmientaries,  the  rule  is 
stated  thus :  ''According  to  the  modem  doctrine,  the  notice  must 
be  given  by  the  first  direct  and  regular  conveyance.  *  *  * 
This  means  the  first  mail  that  goes  after  the  day  next  to  the  third 
day  of  grace;  so  that  if  the  third  day  of  grace  be  on  Thursday , 
and  the  drawer  or  indorser  reside  out  of  town,  the  notice  may 
indeed  be  sent  on  Thursday,  but  must  be  put  into  the  post-office 
or  trailed  on  Friday,  so  as  to  be  forwarded  as  soon  as  possible 
thereafter:"  3  Kent's  Com.,  6th  ed.,  105,  106. 

And  in  note  a  to  page  106,  the  author  further  states  that  the 
rule  was  laid  down  too  strictly  in  Lenox  v.  Roberts,  2  Wheat. 
373,  viz.,  that  notice  of  dishonor  must  be  put  into  the  post- 
office  early  enough  to  be  sent  by  the  mail  of  the  day  succeeding 
the  last  day  of  grace;  and  that  the  rule,  as  it  is  now  generally 
and  best  understood  in  England  and  in  the  commercial  part  of 
the  United  States,  is  that  notice  put  into  the  post-office  on  the 
next  day  after  the  third  day  of  grace,  at  any  time  of  the  day,  so 
as  to  be  ready  for  the  first  mail  that  goes  thereafter,  is  due 
notice,  though  it  may  not  be  mailed  in  season  to  go  by  the  mail 
of  the  day  after  the  default.  This  is  certainly  very  high  au- 
thority on  a  question  of  commercial  law,  and  the  change  in  thii 
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fltatement  of  the  principle  shows  that  it  was  made  deliberately 
and  upon  examination  and  reflection.  Yet  it  is  worthy  of  notice 
that  this  authority  was  before  this  court  at  the  time  of  the  decision 
in  the  Sussex  Bank  v.  Baldwin^  supra.  It  has  since  undergone 
the  examination  of  other  American  courts  without  securing  their 
concurrence  or  approbation:  Downs  v.  The  Planters'  Bank,  1 
Smed.  &  M.  261  [40  Am.  Dec.  92];  Weniple  v.  Dangerfied,  2  Id. 
445.  In  both  these  cases  the  rule  was  held  to  be  that  the  notice 
must  be  in  the  po8t-o£Sco  in  time  to  go  by  the  mail  of  the  day 
next  after  the  day  of  protest,  if  a  mail  goes  on  that  day,  unless 
it  leaves  at  an  unreasonably  early  hour. 

In  BeckwUh  v.  Smith,  22  Me.  125  [38  Am.  Dec.  290],  it  was 
held  that  the  notice  must  be  in  the  post-office  in  season  to  be 
carried  by  the  mail  of  the  next  day  after  the  note  is  dishonored. 
In  Chick  v.  FiUsfmry,  24  Id.  458  [41  Am.  Dec.  394],  it  was  held 
by  a  majority  of  the  court  that  it  is  sufficient  if  notice  of  the 
dishonor  of  a  promissory  note  be  put  into  the  mail  within  a 
conyenient  time  after  the  commencement  of  business  on  the  day 
succeeding  that  of  the  dishonor. 

In  that  case  the  note  was  protested  in  the  ciiy  of  New  York 
on  the  twenty-ninth  of  November,  and  on  the  same  day  notice 
was  given  to  the  agent  of  the  plaintiff;  on  the  next  day  notice 
of  dishonor,  directed  to  the  defendant  at  his  residence  in  Bangor, 
Maine,  was  put  into  the  post-office  in  the  city  of  New  York  be- 
tween twelve  o'clock  at  noon  and  eight  o'clock  at  night.  So  far 
the  facts  correspond  precisely  with  the  facts  of  the  present  case. 
But  it  was  further  proved  in  the  case  that  there  was  but  one 
daily  mail  from  the  city  of  New  York  by  which  letters  would  go 
to  Bangor;  that  this  mail  closed  at  six,  and  left  the  city  at  seven 
in  the  morning,  which  in  the  month  of  November  would  be  soon 
after  daylight.  The  counsel  of  the  defendant  insisted  that  the 
notice  was  not  mailed  in  season;  that  it  must  be  put  into  the 
post-office  in  season  to  go  by  the  mail  of  the  next  day  after  dis- 
honor, however  early  it  might  depart.  And  of  this  opinion  was 
8hepley,  J.,  who,  in  an  elaborate  opinion  after  an  able  review  of 
the  cases,  held  that  the  strictest  rule,  requiring  in  all  cases  that 
the  notice  should  be  mailed  in  season  for  the  mail  of  the  day 
next  after  the  dishonor  of  the  note,  was  sustained  by  the  weight 
of  authority.  And  it  is  remarkable  that  Justice  Kent,  not- 
withstanding the  opinion  previously  expressed,  that  the  party 
had  the  whole  of  the  day  following  the  third  day  of  grace  in 
which  to  mail  notice  of  protest,  concludes  the  note  to  which  al« 
lusion  has  been  made  by  saying  that  he  apprehends  that  the 
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weight  of  aniihoriiy  is  in  favor  of  the  view  of  the  rule  as  takea 
by  Mr.  Justice  Shepley.  But  the  majority  of  the  court  in  Chick 
▼.  FUMmfy,  supra,  held  that  the  rule  does  not  require  that  the 
notice  should  be  mailed  in  season  to  go  by  the  mail  of  the  nexi 
day,  howeyer  early  it  might  close,  but  that  it  extends  to  the  al- 
lowance of  a  conyenient  time  after  the  commencement  of  busi- 
ness hours  on  the  next  day  to  prepare  and  dispatch  the  notice; 
and  inasmuch  as  the  notice  was  mailed  in  season  to  go  by  the 
next  mail  which  left  on  the  day  succeeding  that  of  the  dishonor 
after  business  hours  had  commenced,  the  notice  in  that  case  was 
adjudged  sufficient.  This  principle  is  precisely  in  accordance 
with  the  ruling  of  this  court  in  the  case  of  the  Sussex  Bank  y. 
Baldtoin,  supra.  There  is,  it  is  believed,  no  well-considered  ad- 
judication  that  carries  the  doctrine  farther. 

In  Eawkes  v.  Salter,  4  Bing.  715,  Best,  C.  J.,  is  reported  to 
have  expressed  himself  clearly  of  opinion  that  notice  of  protest 
of  a  bill  dishonored  on  Saturday,  where  the  mail  closed  daily  ai 
half -past  nine  in  the  morning,  would  be  sufficient  if  put  into 
the  post-office  in  time  for  the  mail  of  Tuesday.  This  was,  how- 
ever, but  a  dictum,  and  affected  the  rights  of  no  one,  as  the  court 
held  that  there  was  not  sufficient  evidence  that  the  notice  was 
mailed  even  on  Tuesday  morning.  In  this  case  half-past  nine 
o'clock  may  well  have  been  regarded  as  before  business  hours, 
and  as  an  inconveniently  early  hour  to  require  notice  to  be 
mailed.  In  this  view  it  is  in  strict  accordance  with  the  recent 
American  cases.  In  the  present  case,  the  proof  being  that 
the  notice  was  not  mailed  till  after  twelve  o'clock  of  the  day 
following  the  day  of  the  dishonor  of  the  bill,  and  there  being 
no  proof  of  the  hour  at  which  the  mail  for  the  residence  of  the 
indorser  was  closed  or  forwarded,  the  proof  of  service  of  notice 
is  clearly  defective.  The  plaintiff  failed  to  establish  his  case*, 
and  should  have  been  nonsuited  on  the  trial. 

The  verdict  must  be  set  aside,  and  judgment  of  nonsuit  en- 
tered. 


The  fbihgipal  casi  was  oitbd  akd  iollowsd  m  aatliority  in  HowUmd 
V.  Adrain,  80  N.  J.  L.  41,  to  the  point  that  "  each  party  haa  a  day  for  giving 
notice,  that  is,  the  whole  day  on  which  he  receivea  notioOi  to  prepare  his 
notice  to  the  party  liable  to  him.  He  must  pat  it  in  the  offioe  in  time  to  go 
by  the  mail  of  the  next  day  closing  after  business  hours  oommenoe,  if  there 
be  sach  maiL"  Judge  Elmer,  who  delivered  the  opinion,  adverted  to  the 
manner  in  which  notice  was  given,  and  said,  in  allnding  to  the  principal 
case:  "  It  seems  to  be  the  true  principle,  that  as  the  notice  may  be  verbal  or 
written,  and  no  particular  form  is  necessary,  if  it  appears  to  the  sattsfaotion 
•f  the  oonrt  and  jury  that  the  party  to  be  charged  was,  in  &ot»  i^prised  by. 
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tiie  notiee  of  tha  dJihonar  of  tlie  noU  in  qnertum,  and  tbat  lie  was  ozpeeled 
to  pay  it|  the  notioe  will  bo  rafficienti  and  an  omlMion  or  miadaKtriptlon 
which  did  not  miilimd  the  party  notified  will  be  immateriaL" 

NonoB  TO  Indoukb  ob  Dbawee,  Suvnonnrcnr  ahd  Erwaor  of.— Verbal 
or  written  notioe  is  snffioient:  Stepliemwn  t.  Primrom,  88  Am.  Dea  881.  Aa 
to  the  manner  in  which  notioe  ahoold  be  giTen,  eee  Bam»om  t.  Madk^  88  Id. 
807;  Ohuffow  t.  PnUU^  40  LL  142.  Notice  ahoold  be  depoeited  in  the  poet- 
office  in  aeaaon  for  the  mail  of  the  foHowing  day:  Bam$om  v.  Maek^  mtprtu 
Notice  dated  by  miatake  on  the  day  before  the  last  day  of  grace  is  insnffi- 
oient:  Mmg  t.  SekufkiB  Btmk,  44  Id.  2ttSb  and  caesa  dted  in  the  noteo 
thereto. 
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Allen  v.  Cole. 

[1  Stocroii'i  Chavczbt,  388.] 

Whsbr  Etxbt  Alligation  ov  F^aud  Chabobd  nr  Bill  n  Mir  aitd 
Dbkikd  by  answer,  and  no  effort  is  made  by  tbe  party  ehaiging  the 
fraud  to  auBtain  it»  tbe  other  party  is  entitled  to  the  fall  benefit  of  the 
answer  so  far  as  tbe  same  is  responsive  to  tbe  bilL 

TXBTISKMBMT    07    ShSBITV's     SaLS    WhICH     SUFnaEMTLT    lomTiriES 

Pbopebtt  to  be  Sold  is  in  oompliance  with  tbe  law.  A  sheriff  is 
not  boond  to  describe  the  number  or  character  of  the  buildings  to  be 
sold  by  him. 

AsJonBKMsm  ov  Shxbitf's  Sale  Need  not  be  Published  in  Nkwb- 
PAPEB.  A  pablio  proclamation  at  the  place  where  the  sale  was  to  be 
held,  that  an  adjonrment  bad  been  made,  will  soffioe. 

6hxbiw*8  Sale  will  not  be  Set  Aside  because  some  of  the  pfupeiiy  dia- 
poeed  of  might  have  sold  below  its  valne. 


Bill  to  set  aside  a  sheriff's  sale,  made  by  the  sheriff  of  0am- 
den  oountj,  and  asking  that  a  resale  be  had.  The  bill  chazged 
that  several  of  the  judgments  on  which  the  sale  was  based  were 
fraudulent,  and  illegality  on  the  part  of  the  sheriff  in  advev* 
tising  and  conducting  the  sale. 

A.  Huff  and  W,  N.  Jeffen^  ioit  ihe  plaintiff. 
21  TT.  Jtfujford,  for  ihe  defendants. 

'Brj  Court,  WnxiAicsov,  Chancellor.    Eyeij  alleg»Uon  of  frrad 

eharged  in  the  bill  is  met  and  denied  bj  the  answer.    The  com* 

plainant  has  made  no  effort,  by  proof,  to  sustain  the  fraud,  and 

4ie 
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of  course  the  defendants  are  entiiled  to  fhe  full  benefit  of  their 
answer,  so  far  as  it  is  responsive  to  the  bill. 

Aa  to  the  manner  in  which  the  sale  was  conducted  by  the 
sheriff,  his  answer  is  perfectly  satisfactoiy;  and  shows  that  the 
suspicions  entertained  by  the  complainant  as  to  any  improper 
influence  exerted  over  the  sheriff,  either  by  Mr.  Cole  or  by  Mr. 
Mulford,  are  without  any  foundation  whatever. 

The  advertisement  of  the  sheriff  was  in  strict  compliance  with 
the  law.  It  sufficiently  identified  the  property.  The  sheriff 
was  not  bound  to  describe  the  number  of  buildings  or  their 
character.  To  compel  a  sheriff  to  do  this  would  be  oppressive, 
and  oblige  him  to  incur  an  expense  for  which  the  law  provides 
him  no  remuneration. 

The  adjournment  of  the  sale  was  not  advertised  in  the  news- 
paper. Public  proclamation  was  made  of  the  adjournment,  at 
the  time  at  which  the  sale  was  published  to  take  place.  It  has 
been  before  decided  in  this  court.  Cox  v.  HdUied,  1  Qreen  Oh. 
816,  that  this  is  all  the  law  requires. 

It  may  be  true  that  some  of  the  property  sold  below  its  value. 
Such  a  consequence  might  reasonably  be  exi>ected  to  follow 
from  the  sale  of  property  situated  as  this  was,  with  incumbrances 
upon  it  to  a  large  amount,  and  defects  of  title  as  to  some  of  it 
in  a  course  of  litigation. 

The  time  of  filing  his  bill  does  not  entitle  the  complainant  to 
the  very  favorable  consideration  of  the  court.  If  he  had  any 
foundation  for  many  of  the  aUegations  of  his  bill,  he  should 
have  asked  the  interposition  of  the  court,  prior  to  the  sheriff's 
making  the  sale.  But  he  waits  to  see  the  result  of  the  sale. 
He  allows  the  property  to  be  sold  on  his  own  judgment,  as  well 
as  that  of  other  judgment  creditors,  and  when  it  turns  out  that 
purchasers  have  not  been  so  unfortunate  as  to  make  bad  specula- 
tions, but  rather  have  been  lucky,  at  the  expense  of  the  judg- 
ment creditors,  the  creditor  then  complains  of  the  unfavorable 
circumstances  under  which  the  sale  was  made,  and  of  frauds 
committed  which  demanded  his  prompt  action  to  entitle  him  to 
be  relieved  from  their  consequences. 

But,  as  I  said,  the  frauds  are  denied,  and  no  attempt  is  made 
to  sustain  them. 

The  property  was  sold  under  fifteen  judgments,  amounting 
to  upwards  of  seventeen  thousand  dollars.  The  complainant  is 
the  only  creditor  who  complains  of  the  sale.  I  have  no  good 
reason  for  supposing  from  the  evidence  before  me  that  the 
property  would  sell  any  better  if  a  resale  was  ordered,  or  that 
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either  the  complainant^  or  any  other  creditor,  would  deriye  any 
benefit  from  it. 

The  bill  must  be  dismissed  with  costs. 


Tims,  Placx,  akd  Abjournicknt  ov  Shxbixt's  Salb. — ^This  sabject  Is 
fully  treated  in  prior  cases  appearing  in  this  series,  together  with  the  notes 
to  the  same:  McDonald  y.  Neikon,  14  Am.  Dec  431;  RtuM  y.  RiehardSt  26 
Id.  532;  Vfavemor  ▼.  Van  Meter,  33  Id.  221;  Maddox  y.  SvUivan,  44  Id.  234; 
Uwowrd  V.  North,  51  Id.  769. 

Sheriff's  Sale,  ADyxBTisiNO,  akd  What  Kotigb  should  Contaix: 
See  Maddox  v,  Sullivan,  44  Am.  Dec.  234,  and  cases  cited  in  the  note  238; 
Preeman  on  Void  Judicial  Sales,  sec.  18. 

Thb  pbikcipal  cask  was  DI8TINGUI8HZD  in  Hodgson  y.  IhnreU,  2  Mo- 
Gart  88. 


Redmond  v.  Dioeebson. 

[1  Stooxtobi's  Ghaxckbt.  607.] 
DIBXOIOB8  OF  IVCOBPOBATED    COMPANY  CAN   NOT  SPEOULATS   WITH   FUNSS 

or  credit  of  the  company,  and  appropriate  to  themselves  the  profit  of 
such  speculation;  nor  can  they,  in  making  sales  or  purchases  for  the 
company,  take  advantage  of  their  position  as  directors,  either  directly  or 
indirectly,  and  a  director  who  does  so  can  not  come  into  a  court  of  equity 
for  relief. 

When  Allegation  in  Bill  Claimed  that  Check  was  Paid,  and  then  de- 
tailed the  manner  aud  circumstances  of  its  payment,  and  the  latter  do 
not  show  facts  constituting  a  valid  payment,  a  demurrer  to  the  bill 
should  be  sustained. 

Bquitt  will  not  Affobd  Eslibf  to  Pabt7  when  he  has  adsquftte  relief  al 
law. 

Appeal  from  the  court  of  chanoeiy.  The  facts  axe  stated  in 
the  opinion. 

WiUiam  L.  Dayton,  for  the  appellant. 

Asa  Whitehead,  for  the  appellee. 

By  Court,  Haines,  J.  The  appellant  filed  his  bill  of  complaint 
in  the  court  of  chancery,  alleging  that  the  Boudinot  Manu- 
facturing Company,  which  was  chartered  on  the  twelfth  of 
February,  1835,  with  a  capital  not  to  exceed  two  hundred  thou- 
sand dollars,  diyided  into  shares  of  one  hundred  dollars  each, 
was  organized  upon  a  capital  of  thirty  thousand  dollars,  sub- 
scribed and  paid  for  three  hundred  shares  of  the  stock.  That 
the  company  after  some  years  suspended  operations  for  want  of 
funds,  and  that  the  complainant,  with  Philemon  Dickerson, 
Samuel  G.  Wheeler,  and  John  C.  Benson,  in  the  year  1848,  agreed 
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to  become  partners  in  the  purchase  of  the  capital  stock  of  the 
company,  with  the  intention  of  putting  the  same  into  operation. 
That  the  complainant  accordingly  purchased  one  hundred  and 
twenty-six  shares,  Philemon  Dickerson  ninety-one  shares,  and 
Wheeler  and  Benson  each  five  shares,  and  held  them  in  trust 
each  for  the  other.  The  remaining  serenty-three  shares  were 
held  by  Stoutenburgh  and  Laffiin,  who  refused  to  sell  them. 
Mr.  Dickerson  transferred  one  share  to  John  M.  Oould  for  the 
purpose  of  making  him  eligible  as  a  director. 

A  meeting  of  the  stockholders  was  then  called,  and  the  com- 
plainant, with  Messrs.  Dickerson,  Wheeler,  Benson,  and  Oould, 
elected  directors. 

The  afiairs  of  the  company  being  embarrassed,  and  large  sums 
of  money  being  required  to  pay  the  debts  and  to  put  the  ma- 
chinery in  condition  for  operation  to  advantage,  the  complainant 
and  his  associates  agreed  to  advance  a  sum  of  money  sufficient 
for  the  purpose,  if  Stoutenburgh  and  LafiSEUi  would  pay  their 
proportion  towards  it;  but  they  refused  to  advance  any  more 
money,  or  to  sell  their  stock  for  any  reasonable  sum. 

The  associates,  for  the  purpose  of  relieving  themselves  of  this 
embarrassment,  applied  to  the  legislature  and  procured  the 
passage  of  a  supplement  to  the  charter  of  the  company.  By 
this  supplement  they  were  authorized  to  increase  the  capital 
stock  to  three  hundred  thousand  dollars,  to  be  divided  into 
shares  of  one  hundred  and  fifty  dollars  each;  and  to  demand 
from  the  stockholders  an  additional  sum  of  fifty  dollars  on  each 
share  already  subscribed  for,  by  installments  of  ten  dollars  per 
share,  on  thirty  days'  notice.  The  penalty  for  neglect  of  pay- 
ment was  the  forfeiture  of  the  stock. 

The  directors,  having  by  a  formal  resolution  accepted  the  sup- 
plement, resolved  to  call  in  an  installment  of  ten  dollars  on  each 
share,  payable  on  or  before  the  first  day  of  June  then  next,  and 
gave  the  notice  required. 

Stoutenburgh  and  Lafian  neglected  to  pay  the  installment, 
and  the  directors  on  the  sixth  day  of  June  declared  their 
seventy-three  shares  to  be  forfeited  to  the  company. 

At  the  same  time,  the  complainant,  on  payment  of  the  install- 
ment due  upon  the  shares  standing  in  his  name,  gave  his  check 
on  the  bank  of  New  York  for  one  thousand  two  hundred  and 
sixty  dollars,  payable  to  the  order  of  Philemon  Dickerson, 
president  of  the  Boudinot  Manu&cturing  Company;  and  each 
of  the  other  associates  gave  some  check  or  memorandum  in  writ- 
ing for  the  installments  due  upon  the  shares  held  by  them  re« 
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Bpectivelj.  These  checks,  the  complainant  alleges,  were  given 
as  their  memoranda,  to  remain  until  they  could  transfer  to  the 
company  certain  machinery  which  they  had  purchased  of  one 
Hamilton  Gay  for  sixteen  thousand  eight  hundred  dollars. 

The  company,  then,  in  pursuance  of  the  original  understand- 
ing of  the  parties,  agreed  to  purchase  of  the  associates  that 
machinery  for  twenty-six  thousand  eight  hundred  dollars,  being 
an  advance  of  ten  thousand  dollars  upon  their  purchase  of  Mr. 
Gay.  In  payment  of  this  machineiy,  the  company  gave  a  mort- 
gage upon  it  for  twelve  thousand  dollars,  and  issued  to  the 
associates  one  hundred  and  fifty-two  shares  of  the  capital  stock, 
which  at  its  par  value  of  one  hundred  and  ten  dollars  amounted 
to  the  balance  due  them  within  the  sum  of  eighty  dollars. 

The  complainant,  after  this,  purchased  the  interest  of  Wheeler, 
and  in  September,  1845,  Wood  and  Merritt  purchased  of  the 
complainant  all  his  interest  in  the  company,  after  a  balance- 
sheet  had  been  furnished  to  them  exhibiting  the  affairs  of  the 
corporation,  but  in  which  no  mention  was  made  of  the  check. 
It  is  alleged  that  it  was  understood  by  the  directors  that  the 
check  and  memoranda  given  for  the  installments  were  paid  off 
in  the  negotiation  of  the  machinery,  and  were  filed  away  among 
the  canceled  papers. 

Wood  and  Merritt,  having  become  the  owners  of  all  the  stock 
and  effects  of  the  company,  brought  an  action  at  law  upon  the 
check  in  the  name  of  Philemon  Dickerson,  president  of  the 
Boudinot  Manufacturing  Company.  After  the  commencement 
of  that  suit,  certain  creditors  of  the  company  procured  an  in- 
junction restraining  them  from  the  exercise  of  their  corporate 
powers,  and  the  appointment  of  receivers,  who  are  prosecuting 
the  action. 

The  bill  in  this  cause  was  filed  to  stay  the  proceedings  at  law, 
and  for  specific  and  general  relief.  An  injunction  was  issued, 
and  Messrs.  Dickerson  and  Benson  have  filed  their  several  an- 
swers. A  general  demurrer  to  the  bill  was  filed  on  behalf  of 
the  receivers.  The  chancellor,  after  argument,  sustained  the 
demurrer  and  dismissed  the  bill. 

From  this  decree  the  complainant  appeals  to  this  court, 
and  the  question  is,  whether  the  demurrer  was  properly  sus- 
tained. 

The  gravamen  of  the  bill  is  that  the  complainant  is  sued  at 
law  against  equity  and  good  conscience.  To  maintain  this 
position,  it  is  insisted — 1.  That  the  check  was  given  as  a  mere 
memorandum,  to  remain  until  the  machineiy  should  be  tzans* 
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lened  to  {he  oomiMiiy,  and  that  it  was  agreed  hj  the  company 
Ihat  it  should  be  canceled  upon  sach  transfer  being  made. 

The  diiectoxs,  in  this  matter,  were  proceeding  nnder  the  au- 
fiioritj  of  the  supplement  to  their  charter.  That  act  authoriaEed 
them  to  demand  from  the  stockholderB  the  additional  snm  of 
fifty  dollars  on  each  share  of  the  capital  stock  already  snb- 
sdibedy  not  exceeding  ten  dollars  on  each  share  at  any  one  time; 
and  by  way  of  penalty  for  neglect  to  pay  after  the  proper  notice, 
they  might  declare  the  stock  forfeited. 

This  was  folly  understood  by  the  directors,  and  promptly 
acted  upon  by  them  in  their  resolations  of  the  sixth  of  June, 
declaring  the  seveniy-three  shares  of  Stontenbnrgh  and  LafEan 
to  be  forfeited  to  the  company  for  de&ult  of  payment.  And 
npon  their  own  construction,  it  must  be  held  that  the  check  and 
other  memoranda  given  by  the  directors  individually  were  taken 
as  cash,  and  intended  to  be  bonajide  payments  of  the  amounts 
mentioned  in  them;  otherwise  their  own  stock  became  liable  to 
forfeiture,  and  it  is  not  to  be  supposed  that  they  would  impose 
upon  others  the  penalty  which  they  had  themsdves  incurred. 

If  they  were  not  intended  as  payments,  the  directors  would 
be  obnoxious  to  the  charge  of  having  procured  the  supplement 
and  called  in  the  installment,  for  the  mere  purpose  of  wresting 
from  the  hands  of  Stoutenburgh  and  Laffan,  by  the  forms  of 
law,  the  shares  of  stock  which  they  had  failed  to  get  by  fair 
negotiation.  The  object  of  increasing  the  value  of  the  shares 
was  to  raise  funds  to  pay  the  debts  and  put  the  works  in  opera- 
tion; and  if  the  directors  paid  nothing  upon  their  shares,  they 
might  be  suspected  of  the  design  of  raising  funds  out  of  their 
fellow-corporators  without  making  any  advances  themselves. 

If  these  checks  were  not  taken  as  payments,  and  to  be  col- 
lected and  converted  into  money,  then  the  directors  must  have 
ventured  upon  an  exx)edient  to  raise  funds  to  increase  the  nom- 
inal value  of  the  stock,  and  to  create  a  fictitious  credit,  which  is 
but  too  common  with  the  managers  of  corporations,  but  which 
a  court  of  justice  can  neither  uphold  nor  approve.  Such  trans- 
actions may  be  sanctioned  by  the  code  of  those  whose  motto  is, 
Bern,  /acias  rem,  rede  si  possia;  si  non,  quocunque  modo  rem, 
but  they  can  not  stand  the  test  of  law  or  equity.  They  who 
engage  in  them,  whether  tempted  by  the  love  of  gain  or 
seduced  by  the  force  of  example,  must  act  upon  their  own 
responsibility  and  at  their  own  risk,  and  look  to  the  end  to 
justify  the  means.  The  aid  or  sanction  of  the  courts  they  will 
seek  in  vain. 
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The  suspicion,  even,  of  this,  we  can  not  entertain  towards 
these  directors.  Their  character  should  be  a  guaranty  of  the 
honesty  of  their  intentions,  and  the  alternative  is,  that  the 
check  was  taken  as  a  payment,  to  be  converted  into  money  for 
the  2)urposes  mentioned  in  the  bill. 

2.  It  is  urged  that  the  action  at  law  is  against  equity,  be- 
cause the  check  was  considered  to  have  been  paid  and  was 
meant  to  be  canceled. 

The  allegation  of  payment  is  accompanied  by  a  statement  of 
the  manner  in  which  it  was  done,  to  wit,  that  the  machinery 
purchased  of  Mr.  Gay  was  conveyed  to  the  company  at  an  ad- 
vance of  ten  thousand  dollars;  and  that  in  the  estimates,  and 
by  the  understanding  of  the  directors,  the  whole  stock  was 
paid  by  this  and  other  machinery. 

It  is  unnecessary  for  the  purpose  of  this  suit  to  inquire  into 
the  validity  of  this  sale  by  the  associates  as  individuals  to 
themselves  as  directors,  at  such  an  advance,  or  of  its  influence 
upon  their  creditors  and  the  public.  It  is  sufficient  that  it  ap- 
pears by  the  bill  that  the  company  directed  the  issue  to  the 
associates  of  one  hundred  and  flfty-two  shares  of  the  capital 
stock,  of  the  par  value  of  sixteen  thousand  seven  hundred  and 
twenty  dollars,  expressly  to  pay  for  the  machinery,  and  that  by 
it  they  did  pay  to  within  eighty  dollars  of  the  sum  of  sixteen 
thousand  eight  hundred  dollars,  paid  by  the  associates  from 
their  own  funds  to  Mr.  Oay.  The  machinery,  therefore,  can 
not  be  considered  as  a  payment  of  the  check  and  memoranda 
given  for  the  installment. 

Upon  the  merits  of  the  case  as  made  by  the  complainant  the 
bill  was  properly  dismissed. 

There  is  another  reason  why  the  demurrer  was  well  sustained. 
The  bill  does  not  present  a  case  in  which  the  aid  of  a  court  of 
equity  is  required.  It  does  not  seek  a  discovery  to  enable  the 
complainant  to  make  out  his  defense.  There  is  no  allegation  in 
it  that  is  not  proper  to  be  proved  at  law.  The  whole  transac- 
tion is  within  the  knowledge  of  some  or  all  of  the  associates, 
and  they  are  competent  witnesses.  The  books  and  papers  can 
be  procured  on  notice  or  by  process,  or  their  contents  be  proved. 
The  prayer  that  the  check  be  given  up  to  ^  canceled  is  that 
which  every  defendant  at  law  might  make,  and  if  with  success, 
he  would  find  an  easy  way  of  changing  the  forum  of  every 
action.  The  contribution  prayed  for  is  a  matter  entirely  be- 
tween the  associates,  and  can  not  be  considered  in  a  suit  between 
the  owner  of  the  check  and  the  complainant.    If  the  faotB  pre- 
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Bented  by  Uie  bill  afford  a  defense,  the  complainant  baa  adequate 
relief  at  law,  and  a  court  of  equity  should  not  take  jurisdiction 
of  the  case. 

Let  the  decree  be  affirmed,  with  costs. 

Decree  affirmed  unanimously. 

LlABIUTT    OF    DiBBCTOR    TO    AcCOnNT    FOB    SSCBET    PROFITS.  —  It    ifl   ft 

fmmiUar  doctrine  of  the  courts  of  equity  that  a  trustee  will  not  be  permitted, 
without  the  knowledge  and  consent  of  his  principal,  to  speculate  out  of  his 
trust  or  to  retain  any  gain  which  may  hare  accrued  personally  to  him  there- 
from, but  that  he  must  account  to  his  ce)*tui  que  tnmt  for  all  proflts  which  he 
may  make  out  of  the  trust  relation.  This  rule  will  apply  with  full  force  to 
directors  of  corporations:  Seymour  on  Liability  of  Officers  and  Agents  of 
Corporations,  360,  citing  the  principal  case;  Perry  on  Trusts,  sec.  427.  In 
SiraUon  ▼.  Allen,  16  N.  J.  £q.  229,  the  court  held  that  a  director  of  a  cor- 
poration might  make  contracts  with  it  like  any  other  individual,  and  when 
the  contract  is  made,  the  director  stands,  as  to  the  contract,  in  the  relation 
of  a  stranger  to  the  corporation.  In  Stewart  v.  Lehigh  Valley  R,  R,  Co.,  38 
K.  J.  L.  505,  the  court  held  that  an  express  contract  between  the  director 
of  A  corporation  and  his  company  is  not  void,  but  is  voidable  at  the  option  of 
the  eeittuU  que  trust  exercised  within  a  reasonable  time.  No  consideration  of 
its  apparent  or  intrinsic  fairness  will  induce  a  court  either  of  law  or  equity 
to  enforce  it  against  the  resisting  ceistuU  que  trust.  See  also  the  following 
cases  in  this  series:  Qraffv.  Castleman,  16  Am.  Dec.  741;  Myers  ▼.  Myers,  Id. 
648;  Richardson  v.  J(mes,  22  Id.  293;  SaUmarsh  v.  Beene,  30  Id.  526;  Miller 
▼.  Damdson,  44  Id.  715;  Hodges  v.  New  England  Screw  Co.,  53  Id.  624,  and 
the  extensive  note  to  the  same,  where  the  subject  has  been  treated  at  length. 
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[1  Btooxtov*s  Chaitckbt,  672.] 

Equitt  will  Afford  Rbuef  against  Palpable  Mistai^  appearing  npon 
the  face  of  an  executor's  account  after  final  settlement  and  allowanoe. 

Adyajtcemcnt  Mads  dxtrino  Life  of  Testatob  is  no  part  of  the  estate 
to  be  administered  on  by  the  executor. 

Whzbb  Will  Dikected  that  Advancement  should  be  deemed  a  part  of 
the  residue  of  the  estate  for  the  purpose  of  distribution  among  the  lega- 
tees, and  that  the  sum  advauoed  should  be  deducted  from  the  share  of 
the  child  advanced,  it  was  held  that  it  was  an  intention  to  designate  V^t 
mode  of  distribution  in  order  to  secure  perfect  equality  among  the  ie^  a 


KoTis  OF  Insolyent  Non-bbsident  Debtob  of  Estate  may  be  omitte ; 
from  the  inventory  and  administrator's  account  without  prejudice  to  tlit* 
administrator. 

Bbqubst  to  Mabbied  Woman  will  not  be  Defeated  bt  £easov  of 
Laches  of  the  husband  in  prosecuting  her  claim  to  the  same. 

Advancement  as  Soch  Kkveb  Dbaws  Intebest. 

BziouTOB  WILL  not  BE  Pebmitted  TO  Set  Off  Debts  doe  from  an  in- 
solvent husband  in  a  bill  brought  by  husband  and  wife  to  secnra  a  IflgMj 
doe  the  wife. 
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Appbal  from  the  court  of  dianeery.  The  facta  are  stated  in 
the  opinioiL 

Ten  E^k  and  W.  L.  Dayton^  for  the  plaintiff. 

Spencer ^  J,  L,  N.  StraUon^  and  P.  D.  Vroom,  for  the  defendants. 

By  Court,  Gbben,  C.  J.  The  first  point  relied  upon  for  re- 
versing the  decree  of  the  chancellor  in  this  case  is,  that  the 
decree  of  the  orphans'  court,  confirming  the  accounts  of  the 
executors  of  Bachael  Newbold,  is  final  and  conclusive,  and  can 
not  be  set  aside  or  opened  in  equity  except  for  fraud.  The 
legal  principle  insisted  on  is,  that  in  the  absence  of  fraud,  a 
palpable  mistake  appearing  upon  the  face  of  an  executor's 
account,  after  final  settlement  and  allowance,  can  not  be  re- 
lieved against  in  equity,  but  can  only  be  corrected  by  applica- 
tion to  the  orphans'  court  for  resettlement.  The  objection  is 
based  upon  the  provisions  of  the  twenty-seventh  section  of  the 
act  respecting  the  orphans'  court,  B.  S.  214,  by  which  it  is  en- 
acted that  the  sentence  or  decree  of  the  orphans'  court  on  the 
final  settlement  and  allowance  of  the  accounts  of  executors 
shall  be  conclusive  upon  all  parties,  and  shall  exonerate  and 
forever  discharge  every  such  executor  from  all  demands  of 
creditors,  legatees,  or  others,  beyond  the  amount  of  such  settle- 
ment, except  for  assets  or  moneys  which  may  come  to  hand 
after  settlement  as  aforesaid;  excepting  also  in  cases  where  a 
party  applying  for  a  resettlement  shall  prove  some  fraud  or 
mistake  therein  to  the  satisfaction  of  the  said  orphans'  court. 
The  design  of  the  action  is  clearly  to  declare  the  conclusiveness 
of  the  settlement  of  accounts  by  the  orphans'  court,  and  to  pre- 
scribe the  particular  cases  in  which  alone  that  court  may  open 
the  account  and  order  a  resettlement.  It  was  not  designed  to 
limit  the  powers  or  abridge  the  jurisdiction  of  the  court  of 
chancery.  If  this  be  otherwise,  it  clearly  takes  from  the  court 
of  equity  the  power  to  interfere  in  cases  of  fraud,  as  well  as  in 
cases  of  mistake.  Prior  to  this  enactment  the  court  of  equity 
had  a  clear  right  to  correct  mistakes  in  the  accounts  of  executors 
after  final  settlement.  A  settlement  and  quietus  in  the  orphans^ 
court  were  not  conclusive  as  to  the  correctness  of  the  accounts^ 
but  they  were  liable  to  be  inquired  into  even  at  law. 

In  Livingston  v.  Combs,  Coxe,  42,  and  in  Turvies*  Case,  2  Boll. 
Abr.  678,  it  is  said  that  at  law,  upon  plene  administrabU  pleaded, 
the  account  given  to  the  ordinary  shall  not  be  given  in  evidence, 
nor  any  regard  had  to  it. 
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In  Si88dl  T.  AxUO,  2  Yem.  47,  an  aoconnt  of  an  intestate'* 
eetate  was  decreed  to  be  taloen  in  equity,  notwithstanding  an 
account  was  pievionsly  taken,  and  a  distribution  decreed  in  the 
spiritual  court. 

The  later  authorities,  howeyer,  regard  the  settlement  of  an  ac- 
count in  the  ecdeeiastical  court  upon  notice  to  all  parties  in 
interest  as  final:  Penvill  y.  Jjuscombe,  2  Jac.  &  W.  201;  Toller 
on  Executors,  492;  2  Williams  on  Executors,  1776.  But  the^ 
force  of  the  objection  consists  in  the  fact  that  the  statute  creat- 
ing orphans'  courts  creates  them  courts  of  record,  and  declarea 
that  their  decrees  shall  be  final;  thus  placing  their  judgments^ 
it  is  insisted,  on  the  same  ground  with  the  judgment  of  anj 
other  court  of  record,  and  precluding  a  court  of  equity  from  cor* 
recting  such  judgments  for  any  mistake.  It  is  true,  a  court  of 
equity  does  not  formally  correct  mistakes  in  judgments  at  law^ 
but  it  has  the  tmdoubted  power,  and  it  anciently  formed  a  yery 
extensiye  branch  of  equity  jurisdiction,  to  relieye  not  only  against 
fraud,  but  against  surprise,  injustice,  or  mistakes  suffered  or 
committed  in  a  court  of  law,  by  compelling  the  party  to  submit 
to  a  new  trial,  or  by  granting  a  perpetual  injunction  against  bis 
execution:  Graham  on  New  Trials,  557;  Schermerhorny,  Scher- 
merhom,  &  Johns.  Ch.  70. 

A  court  of  equity,  morcoyer,  had,  at  the  time  of  the  passage 
of  the  act  in  question,  and  still  has,  concurrent  jurisdiction 
with  the  orphans'  court  in  the  settlement  of  executors'  accounts : 
Salter  y.  Williamaon^  1  Green  Cb.  480.  In  correcting  an  obvious 
mistake  upon  the  face  of  the  account  as  settled,  a  court  of  equity 
does  not  attempt  to  review  the  judgment  of  the  oi*phans'  court. 
The  matter  in  question  is  not  rc8  adjudicata.  It  never  wa» 
passed  upon  by  the  orphans'  court.  It  is  believed,  moreover, 
to  be  not  only  in  accordance  with  the  sentiment  of  the  profes* 
sion,  but  with  the  practice  of  the  court  of  equiiy  to  correct^, 
even  incidentally,  the  mistakes  of  a  settlement  in  the  orphans' 
court.  Such  was  obviously  the  opinion  of  Chancellor  Yroon^ 
in  Oray  v.  Fox^  Sax.  259  [22  Am.  Dec.  508];  in  Peacock  y.  New^ 
holdf  3  Green  Ch.  61,  which  was  a  bill  for  the  recovery  of  a 
residuary  legacy;  the  bill  contained  no  allegation  of  any  mistake 
in  the  settlement  before  the  orphans'  court.  But  upon  the  pro- 
duction of  the  account  the  mistake  was  apparent,  and  it  was 
conceded,  as  an  unquestioned  point,  that  the  error  could  be  cor- 
rected in  law,  and  if  the  complainant  was  entitled  to  recover  at 
all,  she  should  recover  the  full  amount  of  her  share  without  th» 
neoessiiy  of  resorting  to  the  orphans'  court  to  have  the  mistAki» 
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eoixeoted  in  that  tribunal.  The  practical  importance  of  this 
qaestion,  and  the  earnestness  with  which  it  was  pressed  npon 
the  attention  of  the  court,  rather  than  its  influence  upon  the 
result  of  the  present  case,  render  the  expression  of  the  views  of 
the  court  in  regard  to  it  proper. 

But  does  the  decree  of  the  chancellor,  in  point  of  fact,  set 
aside  or  open  the  decree  of  the  orphans'  court?  The  com- 
plainants' bill  does  indeed  charge  that  the  sum  of  three  thou- 
sand dollars,  advanced  to  Lydia  Whitall,  was  unlawfully  and 
fraudulently  omitted  both  in  the  inventory  and  in  the  account. 
But  it  is  apprehended  that  it  was  omitted  from  both  with  per- 
fect propriety;  and  to  have  inserted  it  in  either  would  have  led 
to  serious  embarrassment.  The  inventory  required  to  be  ex- 
hibited by  the  executor  is  an  inventory  of  the  goods,  chattels, 
Xnd  credits  of  the  deceased.  An  advancement  is  neither;  it 
forms  no  part  of  the  estate;  it  can  not  be  resorted  to  for  the 
payment  of  debts.  The  child  advanced  can  not  be  compelled 
to  refund  for  any  purpose  connected  with  the  settlement  of 
the  estate.  To  require  the  executors  to  include  the  advance- 
ment in  the  inventory  would  not  only  be  in  contravention  of  the 
statute,  but  would  render  them  liable  for  moneys  to  which  they 
had  no  title,  and  for  which  they  were  in  no  sense  liable.  So 
the  executor  is  required  to  account,  and  does  account,  for  so 
much  of  the  goods,  chattels,  and  credits  of  the  deceased  as 
came  to  his  hands  to  be  administered,  and  for  his  payments  and 
disbursements  out  of  the  same.  But  an  advancement  made  in 
the  life-time  of  the  testator  is  no  part  of  the  estate  to  be  admin- 
istered by  his  executor.  As  has  been  already  said,  it  can  upon 
no  contingency  be  'recovered  back  from  the  person  advanced, 
even  for  the  purpose  of  equalizing  legacies.  The  accounting 
executor  and  the  surrogate,  therefore,  rightly  held  that  the  sum 
of  three  thousand  dollars  advanced  by  Baohael  Newbold,  the 
testatrix,  in  her  life-time,  to  her  daughter  constituted  no  proper 
part  either  of  the  inventory  of  the  estate  or  of  the  final  account 
of  the  executor.  It  constituted  no  part  of  the  estate.  It  never 
came  to  the  hands  of  the  executors  to  be  administered/  Th^ 
never  could  have  been  held  liable  for  it,  as  they  axe  for  the 
balance  of  the  estate,  to  legatees  or  next  of  kin.  The  will 
does,  indeed,  declare  that  the  advancement  shall  be  deemed  a 
part  of  the  residue  of  the  estate  for  the  purpose  of  distribution 
among  the  legatees,  and  that  the  three  thousand  dollars  ad- 
vanced shall  be  deducted  from  the  share  of  the  child  ad- 
vanced; but  the  whole  design  and  operation  of  the  dauae  is  to 
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designaie  tlie  mode  in  wliicli  the  distribution  ahall  be  made,  in 
order  to  insure  perfect  equality  among  the  legatees.  It  does 
not  change  the  nature  of  the  adyancement. 

So  in  regard  to  the  two  notes  claimed  by  the  estate  against  the 
husband  of  Lydia  Whitall:  they  were  omitted,  both  in  the  in- 
▼entoiy  and  in  the  account,  with  perfect  propriety.  The  debtor 
was  non-resident  and  insolvent.  The  notes  never  could  have 
been  recovered  from  him.  They  were  desperate  debts.  If  in- 
cluded in  the  inventory,  the  executor  must,  in  his  final  account, 
either  have  prayed  an  allowance  for  them  as  desperate  debts, 
which  would  have  left  the  balance  of  the  accounts  precisely  as 
it  now  is,  besides  adding  additional  embarrassment  to  the  matter 
in  controversy;  or  he  must  have  charged  himself  with  the  amount 
as  a  part  of  the  balance  in  his  hands,  and  thereby,  in  several 
possible  contingencies,  have  rendered  himself  personally  liable 
for  money  which  he  never  received,  and  for  which  he  was  bound 
neither  in  law  nor  in  equity  to  account.  Under  the  peculiar 
circumstances  of  the  case,  the  executor,  in  omitting  the  claims 
against  Samuel  Whitall  from  the  inventory  and  from  the  ac- 
count, took  a  perfectly  justifiable  course,  and  the  only  one  which 
in  prudence  he  could  have  taken.  There  was  neither  fraud  nor 
mistake  in  the  omission,  and  no  inference  unfavorable  to  the 
executor  should  be  drawn  from  it. 

There  is,  then,  neither  fraud  nor  mistake  in  the  account  of 
the  executor  as  settled  and  allowed  by  the  orphans'  court.  It 
presents  truly  the  balance  of  the  estate  of  the  testatrix  which 
came  to  the  hands  of  the  executors  to  be  administered.  The 
sum  in  their  hands  to  be  distributed  is  thirteen  thousand  three 
hundred  and  eight  dollars  and  seventy-four  cents — the  balance 
apparent  upon  the  face  of  the  account.  The  only  question  is, 
how  that  sum  is  to  be  distributed  among  the  legatees  in  pursu- 
ance of  the  directions  of  the  will.  It  was  justly  observed  by 
the  chancellor  that  '*  it  is  not  necessary  to  open  the  accounts  or 
to  interfere  with  any  action  of  the  orphans'  court  in  order  to 
ascertain  the  complainants'  rights,  or  to  give  them  the  relief 
they  seek."  In  point  of  fact,  the  decree  of  the  court  of  chancery 
has  in  no  wise  altered  or  interfered  with  the  account  as  settled 
and  allowed  by  the  orphans'  court 

The  second  point  relied  upon  for  reversal  is  that  the  account 
has  been  acquiesced  in  for  so  long  a  period  before  bill  $led  that 
equity  will  not  interfere. 

As  has  been  already  said,  the  decree  of  the  chancellor  in  no 
wise  disturbs  the  account  as  settled  by  the  exeoutor.    That  ao- 
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ocrant,  in  connection  with  the  directions  of  the  will  in  regard  to 
the  advancement  and  the  mode  of  distribution,  exhibits  a  laiger 
sum  due  to  the  complainant  than  is  allowed  by  the  chancellor^a 
decree.  The  final  account  was  settied  in  August,  1836,  exhibit- 
ing on  its  face  a  balance  due  to  the  gpmplainants.  The  bill  in 
this  cause  was  filed  in  December,  1846,  something  more  than 
ten  years  afterwards.  The  legatee  during  all  that  period  has 
been  a  married  woman.  Upon  the  death  of  her  husband,  the 
claim  would  survive  to  her.  The  statute  of  limitations  could 
not  be  pleaded  against  her  either  at  law  or  in  equiiy.  The  only 
view  in  which  the  delay  can  avail  the  defense  is  either — ^1.  Upon 
the  ground  that  the  delay  has  been  such  as  to  raise  a  presump- 
tion of  payment  (which  is  not  pretended);  or  2.  That  greater 
injustice  will  arise  to  the  defendant  from  the  complainant's 
laches  and  delay  in  enforcing  her  claim  than  would  result  to  the 
complainant  from  a  denial  of  her  rights. 

The  case  affords  no  ground  whatever  for  arriving  at  such  con- 
clusion. I  know  of  no  case  where  the  laches  of  the  husband  to 
enforce  the  claim  of  a  married  woman  for  a  legacy  bequeathed  to 
her  has  been  held  available  in  equity  to  defeat  the  claim  of  the 
wife  except  upon  the  ground  of  presumption  of  payment.  In 
Peacock  v.  Newhold^  3  Green  Ch.  71,  the  bill  was  filed  to  re- 
cover a  legacy  to  a  married  woman,  thirty-one  years  after  the 
death  of  the  testator,  twenty-four  years  after  the  settiement  of 
the  estate,  and  seventeen  years  after  the  death  of  the  executor, 
and  no  cause  shown  for  the  delay.  The  bill  was  dismissed 
by  the  chancellor,  on  the  ground  of  the  presumption  of  pay- 
ment, arising  from  the  time  which  elapsed  before  suit  brought. 
That  decree  was  unanimously  affirmed  by  this  court  upon  aj)- 
peal.  Neither  the  lapse  of  time  nor  the  attendant  circum- 
stances create  any  analogy  between  the  two  cases. 

The  third  and  last  point  relied  on  for  reversal  is  that  nothing 
is  due  to  the  complainants. 

In  stating  the  accounts  between  the  parties,  it  is  clear — 

1.  That  no  interest  on  the  advancement  of  three  thousand 
dollars  should  be  charged  against  the  legatee.  An  advance- 
ment as  such  never  draws  interest.  There  is  nothing  in  the  will 
that  indicates  an  intention  on  the  part  of  the  testatrix  that  it 
should  draw  interest,  but  the  reverse.  The  apparent  inequality 
created  by  the  length  of  time  which  the  advancement  is  held 
and  enjoyed  before  the  other  leigatees  receive  their  share  con- 
stitutes no  ground  for  charging  the  advanced  legatee  with  in- 
terest.   It  is  an  inequality  which  alwavs  exists  where  advance- 
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ments  axe  made  at  different  tunes  bj  a  parent  among  a  Cunity 
of  children. 

2.  93ie  bill  due  from  Samnel  Whitall  to  the  testatrix,  March 
25y  1816,  for  five  hundred  and  thirty-nine  dollars  and  thiriy 
ceniB  should  not  be  allowed  by  way  of  set-off.  It  had  been  due 
more  than  six  years  at  the  time  of  the  advancement  to  the 
daughter.  The  husband  was  then  insolvent.  If  the  testatrix 
had  intended  that  it  should  be  paid,  it  would  either  have  been 
eettled  at  the  time  of  the  advancement,  or  have  been  specially 
directed  by  the  will  to  be  deducted  from  the  wife's  share. 

There  is  no  error  in  the  decree  prejudicial  to  the  rights  of  the 
appellant. 

It  is  insisted  that  there  is  error  in  the  decree  prejudicial  to 
the  respondents,  in  this,  that  it  allows  the  executor  to  set  off  a 
debt  due  to  the  estate  of  the  testatrix  from  the  husband  against 
the  wife's  claim  for  her  legacy.  It  would  perhaps  be  a  sufS- 
dent  answer  to  this  exception  that  no  appeal  has  been  taken 
from  this  portion  of  the  decree.  But  waiving  this  formal  an* 
swer,  and  admitting  the  question  to  be  fairly  open  for  consid- 
eration, there  is  no  error  in  this  particular  in  the  decree. 

It  can  not  be  maintained  as  a  general  proposition  that  in  a 
bill  by  a  husband  and  wife  for  the  wife's  legacy,  the  executors 
will  be  permitted  to  set  off  debts  due  from  an  insolvent  hus- 
band to  the  estate.  The  principles  upon  which  equity  acts  in 
aiding  the  husband  to  recover  the  wife's  legacy  are  inconsistent 
with  the  allowance  of  the  set-off  to  the  prejudice  of  the  equity 
of  the  wife. 

Following  the  principles  of  the  civil  law,  equity  in  suits  to 
recover  the  wife's  property  regards  the  interests  of  the  husband 
and  wife  as  totally  distinct.  It  does  not  treat  the  property  of 
the  wife,  where  the  husband  is  seeking  to  reduce  it  into  posses- 
sion, as  the  property  of  the  husband.  It  will  not,  as  a  general 
rule,  aid  the  husband,  except  upon  his  making  suitable  provis- 
ion for  his  wife.  The  principle  is  laid  down  in  the  broadest 
terms,  that  equity  will  not  interfere  to  put  the  husband  in  pos 
session  of  the  wife's  property  without  his  making  suitable  pro 
vision  for  her,  unless  she  voluntarily,  on  examination,  waive  any 
provision.  Ajid  the  practice  has  been  adopted  in  cases  like  the 
present,  where  the  bill  is  filed  in  the  name  of  the  husband  and 
wife,  and  no  objection  made  on  the  part  of  the  wife  to  the  hus- 
band's recovering  the  legacy:  Brown  v.  EUon,  3  P.  Wms.  202; 
Olen  V.  FMer,  6  Johns.  Oh.  88,  86  [10  Am.  Deo.  810];  2  Kent* ■ 
Com.  140. 
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So  long  as  the  court  has  the  direction  or  control  of  the  fond 
out  of.  which  the  equity  of  the  wife  is  to  be  seonred,  her  daim 
can  not  be  defeated  by  any  management  of  the  husband:  Clan- 
cey  on  Husband  and  Wife,  509. 

But  in  the  present  case  the  allowance  was  made  to  the  execu- 
tors as  a  matter  of  equiiy  resulting  from  the  provisions  of  the 
will.  The  chancellor  regarded  the^  debts  of  the  husband  as  a 
part  of  the  fund  out  of  which  the  legacy  to  the  wife  was  to  be 
paid,  and  on  that  ground  it  was  deemed,  under  the  circum« 
stances  of  the  case,  inequitable  that  the  husband  should  reduce 
the  legacy  into  possession  without  allowing,  by  way  of  set-off, 
this  debt  due  from  him  to  the  estate.  As  no  claim  was  set  up 
on  behalf  of  the  wife  in  the  court  below,  of  any  equity  in  the 
legacy,  this  court  could  not  on  that  ground  reverse  the  decree. 

I  am  of  opinion  that  the  decree  of  the  chancellor  should  be 
in  all  things  affirmed,  with  costs. 

Decree  accordingly. 

The  decree  of  the  chancellor  was  affirmed  by  the  following 
vote:  For  affirmance,  Qbxkn,  0.  J.,  OoDEir,  Elmbb,  Potts, 
Haimes,  Justices;  Hutleb,  Valenhns,  Oobhblisoh,  BmLRT,  JJ.; 
for  reversal.  Wills,  J. 


Whsn  Equitt  will  Avfokd  Relief  in  Skttlemsnt  of  ADioxninBAToa'B 
Accounts:  See  SaUer  v.  WHliafMont  35  Am.  Deo.  513,  and  CMes  died  in 
the  note. 

Advancements,  What  abs— Valibitt  and  Effect  of:  See  Tundi*9  Ap» 
peal,  53  Am.  Dec.  496,  and  note  citing  prior  cases. 

Interest  is  not  Generallt  Chaboeable  on  Adyangxments:  TwM% 
Appeal,  53  Am.  Dec.  496. 

Set-off  in  Equitt,  General  Rule  Rboardino.— The  doctrine  of  set-ofi 
asserted  in  the  principal  case  is  an  excellent  illustration  of  the  mle  in  New 
Jersey,  as  will  be  seen  from  the  following  instances  famished  in  decisions 
rendered  since.  The  general  rule  in  equity,  as  well  as  at  law,  is  that  joint 
and  separate  debts,  or  debts  accruing  in  different  rights,  can  not  be  set  off 
against  each  other:  Brewer  v.  Norcrosi,  17  N.  J.  E^.  219.  The  right  ^  set 
off  is  a  mere  legal  right,  a  matter  of  practice  in  courts  of  law,  and  has  no 
claim  to  the  protection  of  a  court  of  equity:  Dttngan  v.  Miller^  19  Id.  218). 
To  maintain  an  equitable  set-off,  the  party  seeking  the  benefit  of  it  must 
show  some  equitable  ground  for  being  protected  against  his  adversary's  de- 
mand. The  mere  existence  of  a  counter-demand  is  not  enough:  HewiU  v. 
Kukly  25  Id.  24.  Set-off  necessarily  flows  from  a  contract:  Price  ▼.  Lewi% 
55  Am.  Dec.  536.  The  subject  will  be  found  to  have  been  farther  treated  ia 
BlakB  y.  Langdout  47  Id.  701,  and  cases  cited  in  the  note,  which  are  pabUshed 
In  this  series. 
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Qaboo  ov  Spjejui  OB  Abafbonbd  Vsssel  is  vot  '*  Wbbokid  Fbopebtt," 
and  the  proriiions  of  1  N.  Y.  R.  S.  690,  sec  1,  regaktiiig  keeping 
of  wreeked  property  for  its  owner,  do  not  apply  to  iti 

BoincxN  VisiBL  OB  Caboo  18  Subject  of  Salyaob,  and  the  aalTor  hat  a 
lien  npon  it  for  compensation,  provided  the  place  where  the  reecae  of  it 
li  effected  ia  within  admiralty  and  maritime  jnriadiction. 

Abmolaltt  ahd  Mabitdcb  Jobisdiotion  Ck)MPBBman)e  Kayioabui  Biybbs 
aa  hi^  np  as  the  tide  ebha  and  flowa,  although  it  shonld  be  within  tha 
body  of  a  oonnty. 

LOH  OiTKN  BT  MABrmcB  Law,  fob  Salvaob,  mat  bb  Bbooobisbd  and 
protected  by  a  common-law  court,  in  replevin  by  the  owner  of  the  rat 
against  the  salvor,  without  proof  of  a  request  or  promise  to  pay. 

AnsAL  from  a  judgment  in  favor  of  defendant  in  replevin. 
The  aetion  iras  for  wool  belonging  to  plaintiff,  whieh  was  aboard 
a  canal-boat  that  was  sunk  by  a  collision  in  the  Hudson  river 
(below  the  limit  reached  by  the  tide).  Defendant  found  and 
raised  the  boat,  saving  the  wool  for  its  owner;  but  refused  to 
deliver  it  without  payment  of  compensation.  Ten  requests  for 
instructions  were  preferred  by  his  counsel,  the  chief  of  which 
were  that  defendant  had  a  lien  on  the  wool — 1.  At  common  law; 
2.  Under  1  N.  Y.  B.  S.  690,  sec.  1  (quoted  in  the  opinion);  and 
8.  By  virtue  of  a  letter  written  by  plaintiff  to  defendant,  after 
being  informed  of  the  salvage,  addng  to  have  the  wool  carried 
to  H.,  and  promising  to  ''pay  the  expense/'  The  judge  de- 
dined  to  reoognise  any  Hen  at  common  law  or  under  the  statute; 
and  aa  to  the  promise,  limited  the  jury  to  allowing  a  lien  for 
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Buch  services  and  expenditures  as  were  rendered  by  the  defend- 
ant upon  and  in  pursuance  of  some  request  or  promise  to  pay, 
made  either  to  him  indiyidually  or  to  the  public. 

Henry  Hogeboom,  for  the  appellant. 

K.  MiUer,  for  the  respondent. 

By  Court,  Jewett,  J.  If  the  plaintiff  had  a  lien  on  the  wool 
at  the  time  the  defendant  took  it  from  his  possession,  it  was  a 
eufEicient  special  property  to  entitle  him  to  maintain  this  action : 
Ingersoll  v.  Van  Bokkelin,  7  Cow.  670;  Wheeler  v.  Mslhrland^  10 
Wend.  318;  Bogers  v.  Arnold,  12  Id.  30. 

At  the  trial,  the  plaintiff  insisted  that  he  at  that  time  had  a 
lien  on  the  wool  in  question:  either — 1.  For  salvage  by  the 
common  law;  2.  For  salvage  by  the  provisions  of  our  stat- 
ute concerning  wrecks;  or  3.  By  agreement,  or  in  consequence 
of  the  offer  of  a  reward  by  the  defendant  for  finding  and 
saving  the  wool,  or  in  consequence  of  a  promise  by  the  de- 
fendant to  pay  for  finding,  or  that  at  least  there  was  evidence 
on  which  the  plaintiff  could  rely  to  establish  a  lien  by  agree- 
ment. The  circuit  judge  charged  the  juiy  that  the  plaintiff  had 
no  lien,  either  at  common  law  or  under  the  statute,  for  salvage, 
or  for  his  services,  independent  of  any  express  agreement  be- 
tween the  parties  for  a  lien,  or  any  growing  out  of  the  offer  of 
a  reward  made  by  the  defendant  to  the  public  generally  ior 
securing  and  restoring  his  wool. 

I  think  that  the  learned  judge  was  right  in  saying  that  the 
plaintiff  had  no  lien  on  the  wool  for  his  services,  under  the  pro- 
visions of  our  statute  concerning  wrecks,  for  the  plain  reason 
that  the  wool  was  not  a  wreck:  a  wreck  is  defined  to  be  such 
goods  as  after  a  shipwreck  are  cast  upon  land  by  the  sea,  and 
left  there,  within  some  county;  for  they  are  not  wrecks  so  long 
as  they  remain  at  sea  in  the  jurisdiction  of  admiralty :  2  Inst. 
167;  Angell  on  Tide-waters,  289;  Constable's  Case,  5  Co.  J 06  b; 
1  Bla.  Com.  291.  The  property  in  question  was  not  ca&l  upon 
land  by  the  sea. 

By  the  common  law  all  wrecks  belonged  to  the  crown,  and 
the  property  in  them  was  lost  to  the  owner.  But  our  statute 
declares  that  "no  ship,  vopscI,  <»r  b*tat,  nor  any  goods,  wares, 
and  merchandise,  that  shall  be  cast  by  the  sea  upon  the  land 
shall  be  deemed  to  belong  to  the  people  of  this  state,  as  wrecked 
property,  but  may  be  recovered  by  the  owner,  etc.,  upon  the 
payment  of  a  reasonable  salvage  and  necessary  expenses:"  1 
H.  S.  690,  sec.  1.    The  statute  makes  provisions  for  the  im- 
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mediate  sale  of  ^nrecked  property  if  it  shall  be  in  a  perishable 
state,  and  if  not,  for  its  safe  keeping  for  the  space  of  a  year  for 
the  true  owner,  to  whom  it  is  to  be  delivered  on  his  paying 
reasonable  salvage;  and  if  not  reclaimed  within  that  time,  the 
property  is  required  to  be  sold  and  the  proceeds  accounted  for 
to  the  state. 

All  the  provisions  of  this  statute,  I  think,  relate  exclusively 
to  such  property  as  at  common  law  is  known  as  wrecks,  and  the 
charges  upon  such  property  as  salvage  and  the  expenses  incurred 
under  the  provisions  of  the  statute.  It  was  well  remarked  by 
the  court  below  that  what  was  wrecked  property  at  common 
law  is  wrecked  property  under  the  statute;  in  relation  to  which 
it  was  the  intention  of  the  legislature  to  make  provisions,  and 
nothing  beyond. 

But  I  think  that  the  judge  erred  in  charging  the  jury  that  the 
plaintiff  had  no  lien  on  the  wool  for  salvage  at  the  common  law. 
The  facts  on  which  this  question  arises  are  not  in  dispute.  The 
canal-boat  upon  which  the  wool  in  question  was  on  board,  on 
her  passage  down  the  Hudson  in  tow  of  a  steamboat,  in  conse- 
quence of  a  collision  with  another  steamboat,  was  sunk  and 
disappeared  in  or  near  the  channel  of  the  river,  about  the  six- 
teenth day  of  November,  1846.  Immediately  after  the  loss 
occurred,  the  defendant  came  to  the  point  where  it  happened 
and  employed  several  persons  for  several  days  to  search  for  the 
boat  and  cargo  by  fishing  for  her,  but  without  success,  when  he 
left,  and  the  search  was  discontinued. 

About  two  months  thereafter  the  boat  was  discovered  near 
the  center  of  the  river,  and  the  plaintiff,  with  several  men  in  his 
employ,  immediately  undertook  to  save  the  boat  and  cargo,  and 
after  several  days'  exertion,  attended  with  more  or  less  expense, 
danger,  and  personal  risk,  succeeded  in  bringing  the  boat  and 
cargo  to  the  shore,  and  raising  and  unlading  her  cargo  thereon. 
The  place  where  the  boat  was  sunk  was  within  the  couuty  of 
Oreene,  and  \|here  the  tide  ebbs  and  flows  about  four  feet. 

It  is  said  by  Judge  Story,  in  his  treatise  on  bailiiieuts,  section 
622,  that  whenever,  upon  the  high  seas  or  ou  the  Hea'Cou.st, 
or  elsewhere  within  the  admiralty  and  maritime  jurisdiction 
(which  is  ordinarily  limited  to  places  within  the  ebb  and  flow 
of  the  tide),  any  services  are  rendered  by  persons  not  compos- 
ing the  ship's  crew  to  ships  in  distress,  by  saving  them  or  their 
cargoes  from  impending  perils  or  loses,  or  by  recovering  them 
after  they  have  been  lost,  or  by  bringing  them  in  and  preserv- 
ing them  when  found  derelict,  in  order  to  have  them  restored 

▲m.  Dto.  Vou  LIX— 38 


484  '    Baker  v.  Boaq.  [New  York, 

to  the  rightful  owners,  each  personks  are  denominated  salvors; 
and  th^  are  entitled  to  a  compensation  for  their  services,  which 
is  known  by  the  name  of  salvage.  As  soon  as  they  take  posses- 
sion of  the  property  for  the  purpose  of  preserving  it,  as  for  ex- 
ample, if  they  find  a  ship  derelict  at  sea,  or  if  they  recapture  it, 
or  if  they  go  on  board  a  ship  in  distress  and  take  possession 
with  the  assent  of  the  master  or  other  person  then  in  possession, 
in  all  such  cases  they  are  deemed  bona  fide  possessors,  and  their 
possession  can  not  be  lawfully  displaced  by  any  third  persons. 
They  have  a  lien  on  the  property  saved  for  their  salvage,  which 
the  laws  of  all  maritime  countries  respect  and  enforce. 

In  3  Kent's  Com.  245,  it  is  laid  down  that  salvage  is  the  com- 
pensation allowed  to  persons  by  whose  assistance  a  ship  or  its  cargo 
has  been  saved  in  whole  or  in  part  from  impending  danger,  or 
recovered  from  actual  loss  in  cases  of  shipwreck,  derelict,  or  re- 
capture. And  Abbott  defines  salvage  to  be  "  the  compensation 
that  is  to  be  made  to  persons,  other  than  those  connected  with 
the  ship,  by  whose  assistance  a  ship  or  its  loading  may  be  saved 
from  impending  peril,  or  recovered  from  actual  loss:"  Abbott 
on  Shipping,  pt.  4,  c.  12,  sec.  1.  In  section  2  it  is  laid  down 
that  ''a  person  who  by  his  own  labor  preserves  goods  which 
the  owner,  or  those  interested  with  the  core  of  them,  have  either 
abandoned  in  distress  at  sea,  or  are  unable  to  protect  and 
secure,  is  entitled  by  the  common  law  of  England  to  retain 
possession  of  the  goods  saved  until  the  proper  compensation  is 
made  for  his  trouble."  For  which  is  cited  Hartford  v.  Jones, 
1  Ld.  Baym.  393,  where  a  person  was  in  possession  of  goods 
which  he  had  hazarded  his  life  to  save  in  a  ship  which  took  fire, 
and  was  ready  to  deliver  them  to  the  owner  on  being  paid  for 
salvage;  in  an  action  of  trover  brought  by  the  owner  against 
him  to  recover  for  the  goods,  Holt,  G.  J.,  held  that  he  might 
retain  the  goods  until  payment,  as  well  as  a  tailor  or  a  hostler 
or  a  common  carrier.  By  saving  the  property  the  salvor  ac- 
quires a  jus  in  re,  and  a  complete  possessory  ri^ht  against  all 
persons  claiming  an  interest  in  it,  to  retain  it  until  his  compen- 
sation is  paid,  or  until  he  can  proceed  to  enforce  his  right 
against  it  by  due  course  of  law:  Flanders'  Mar.  Law,  sec.  884; 
The  Emblem,  Dav.  67,  68;  Abbott  on  Shipping,  pt  4,  c.  12,  sec. 
2;  Cashmere  v.  Be  Wolf,  2  Sandf,  379. 

The  finder  of  a  thing  which  is  lost  on  land,  belonging  to 
another,  and  who  voluntarily  puts  himself  to  some  trouble  and 
expense  to  preserve  the  thing  and  to  find  out  the  owner,  has  no 
lien  upon  it  for  the  recompense  which  he  may  reasonably  de* 
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■enre.  Bat  tlie  maritime  law,  from  oonaidexatioiui  of  pablio 
policy  and  commereial  neoeasiiy,  has  eatablished  a  different  rule 
for  goods  which  are  lost  at  sea.  Under  ench  eircametanoee, 
this  law  8up;>ort8  the  lien  in  the  case  of  flalyage:  Nicholaon  t. 
Chapman,  2  H.  Black.  254;  The  Emblem,  DaT.  67. 

Whether  the  boat  and  caigo  in  this  case  may  possibly  be  re- 
garded as  a  l^;al  derelict,  it  is  not  on  this  occasion  material  to 
determine.  For  whether  it  was  so  or  otherwise,  only  affects 
the  question  of  the  rate  of  salvage  in  the  particular  case.  ''  In 
general,  the  rule  of  salrage  in  cases  of  legal  derelict  is  to  give 
the  salvor  one  half  of  the  property  saved.  But  cases  may  occur 
of  such  extraordinary  peril  and  difficulty,  or  of  such  exalted 
virtue  and  enterprise,  that  a  moiety  even  of  a  very  valuable 
property  might  be  too  small  a  proportion;  and  on  the  other 
hand,  there  may  be  cases  where  the  service  is  attended  with  so 
little  difficulty  and  peril,  that  it  would  entitle  the  parties  to 
little  more  than  a  quantum  meruU  lot  work  and  labor:  Eofwe  v. 
The  Brig ,  1  Mason,  877;  Flanders'  Mar.  Law,  sec.  886. 

From  the  facts,  I  think  this  is  a  case  of  derelict  in  the  sense 
of  the  maritime  law,  if  the  place  where  the  loss  happened  can  be 

regarded  as  upon  the  sea.   Judge  Story,  in  Bowe  v.  The  Brig , 

mipra^  said,  to  constitute  a  derelict  in  that  case,  it  is  sufficient 
that  the  thing  is  found  deserted  or  abandoned  upon  the  seas, 
whether  it  arose  from  accident  or  necessity  or  voluntary  derelio* 
tion.  He  also  said  that  Sir  Leoline  Jenkins,  1  Sir  Leoline  Jen- 
kins' Works,  89,  bod  given  a  true  definition  in  its  broad  and 
accurate  sense,  when  he  said  derelicts  were  "  boats  or  other  ves- 
sels forsaken,  or  found  on  the  seas  without  any  person  in  them.'' 
The  boat  in  question  was  found  apparently  forsaken,  there  was 
no  one  in  it.  It  remains  to  be  considered  whether  the  services 
were  rendered  in  saving  property  in  question  lost  at  sea. 

The  sea,  as  defined  by  Lord  Hale,  De  Jure  Maris,  Hazg. 
Tracts,  c.  4,  p.  10,  is  either  that  which  lies  within  the  body  of 
a  couniy  or  without.  That  the  arm  or  branch  of  the  sea  which 
lies  within  the  fauces  lerrcB,  where  a  man  may  reasonably  dis- 
cern between  shore  and  shore,  is,  or  at  least  may  be,  within 
the  body  of  a  county;  and  therefore  within  the  jurisdiction  of 
the  sheriff  or  coroner;  and  that  the  part  of  the  sea  which  lies 
not  within  the  body  of  a  county  is  called  the  main  sea  or  ocean. 
Bee  also  United  States  v.  Orush,  5  Mason,  290;  Angell  on  Tide- 
waters, 4. 

It  has  repeatedly  been  held  that  admiralty  jurisdiction  em- 
braces rivers  navigable  from  the  sea  within  the  ebb  and  flow  of 
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the  tide,  although  the  locality  may  be  within  the  body  of  a 
county;  and  when  the  locality  is  within  the  ebb  and  flow  of  the 
tide,  and  within  the  body  of  a  county,  a  court  of  common  law 
has  a  concurrent  jurisdiction:  Gilp.  526;  In  re  Jefferson ^  10 
Wheat.  428;  Cashmere  y.  De  Wolf,  2  Sandf.  379;  United  States 
V.  Orush^  5  Mason,  290;  Waring  v.  Clarke ,  5  How.  441;  Flan- 
ders' Mar.  Law,  sec.  383. 

We  have  already  seen  that  to  constitute  a  salvage  service  it  is 
not  necessary  that  it  be  rendered  upon  the  high  seas,  it  is 
enough,  in  respect  to  locality,  that  it  be  within  the  admiralty 
and  maritime  jurisdiction;  and  that  comprehends  as  well  the 
high  seas  as  the  sea-coast  and  navigable  rivers  as  high  as  where 
the  tide  ebbs  and  flows,  although  it  should  be  within  the  body 
of  a  county:  Story  on  Bailments,  sec.  622. 

Some  stress  in  the  court  below  was  placed  on  the  decision  in 
Nicholson  v.  Chapman,  2  H.  Black.  254,  to  show  that  the  plaint- 
iff had  not  rendered  any  salvage  service  in  securing  the  prop- 
erty in  this  case,  and  of  course  acquired  no  lien  thereon  for  his 
services.  But  it  seems  to  me  that  if  we  attend  to  the  distinc- 
tion existing  between  the  facts  in  that  case  and  in  this,  it  veil! 
be  quite  obvious  that  the  decision  in  that  can  not  govern  in 
this;  there,  a  considerable  quantity  of  timber,  the  property  of 
the  plaintiff,  was  placed  in  a  dock  on  the  banks  of  the  Thames, 
but  the  ropes  with  which  it  was  fastened  accidentally  getting 
loose,  it  floated,  and  was  carried  by  the  tide  as  far  as  Putney, 
and  there  left  at  low  water  upon  a  towing-path;  Chapman,  the 
defendant,  with  his  wagon  removed  the  timber  from  the  towing- 
path,  which  it  obstructed,  to  a  place  of  safety  at  a  little  dis- 
tance; and  when  the  plaintiff  sent  to  demand  the  timber  to  be 
restored  to  him,  refused  to  deliver  it  up  unless  he  was  paid  a 
recompense  for  his  trouble  of  drawing  the  timber  from  the 
water-side  to  the  place  where  it  then  lay.  It  was  held,  and 
rightly  too,  as  I  think,  that  he  had  no  lien  on  the  timber  for  the 
trouble  or  expense  to  which  he  had  put  himself  in  the  carriage 
of  it.  The  timber  was  found  lying  upon  the  banks  of  the  river, 
and  was  taken  into  the  possession  and  under  the  care  of  the  de- 
fendant without  any  extraordinary  exertions,  without  the  least 
personal  risk,  and  in  truth  with  very  little  trouble. 

In  the  case  before  us,  the  boat  and  cargo  had  been  sunk,  and 
disappeared  in  or  near  the  channel  of  the  river  about  the  middle 
of  November,  and  was  not  discovered  again  until  the  lapse  of 
two  months,  when  it  in  part  had  risen  to  the  surface  of  the  river. 
In  that  condition  the  plaintiff,  with  several  men  in  his  emploj*, 
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after  exerting  themselyes  for  several  days,  attended  with  some 
personal  risk,  danger,  and  expense,  succeeded  in  saving  the 
property.  I  think  the  evidence  shows  the  property  in  question 
was  so  situated  that  it  was  in  great  danger  of  being  lost,  and 
that  the  services  rendered  to  save  it  by  the  plaintiff  were  strictly 
of  the  character  of  salvage  services,  for  which  our  law  has  pro- 
vided recompense,  and  that  it  should  be  a  lien  upon  the  goods 
which  have  been  saved.  It  may  not  be,  however,  of  as  high  a 
degree  of  salvagement  as  is  often  presented. 

The  fact  that  the  lien  is  for  salvage  does  not  oust  the  jurisdic- 
tion of  a  court  of  common  law.  The  plaintiff  has  a  right  to  re- 
tain the  property  for  his  lien,  and  put  the  owner  to  a  tender, 
and  then  try  it  in  such  court.  He  is  not  bound  to  go  ihto  ad- 
miralty: Hartforty.  Jones,  1  Ld.  Raym.  393;  Abbott  on  Ship- 
ping. 662,  ed.  1846;  Cashmere  v.  De  Wolf,  2  Sandf.  379;  Flan- 
ders'Mar.  Law,  sec.  384;  Nicholson  v.  Chapnian,IL.  Black.  259; 
Sturgis  v.  Law,  3  Sandf.  451. 

There  were  several  other  questions  made  by  the  bill  of  excep- 
tions, but  it  is  unnecessary  to  determine  them. 

The  judgment  must  be  reversed  and  a  new  trial  granted; 
costs  to  abide  the  event. 

All  the  judges  except  Willard,  J.,  who  did  not  hear  iheargu-^ 
raent,  concurred. 

Judgment  reversed,  and  a  new  trial  ordered. 

Wrecked  Pbopebty,  What  is:  See  note  to  Forgter  v.  JunicUa  Bridge  Co,, 
55  Am.  Dec.  612.  The  words  ^'wrecks"  and  ''shipwrecked  goods*'  ftre  oon* 
fined  to  ships  and  goods  cast  on  shore  by  the  sea,  and  can  not  be  extended  to 
a  boat  or  other  property  afloat,  not  appearing  to  have  ever  been  cast  ashore 
or  thrown  overboard  or  lost  from  a  vessel  in  distress:  Chase  v.  Corcoran,  106 
Mass.  288,  citing  the  principal  case. 

Salvage,  Right  to,  when  Arises:  See  note  to  ForUer  v.  Juniata  Bridge 
Co.,  55  Am.  Dec.  510.  Court  of  common  law  may  have  jurisdiction  in  re- 
spect to  salvage,  and  may  even  determine  the  validity  of  a  lien  for  salvage 
and  the  extent  thereof:  Hawkins  v.  Awry^  32  Barb.  556,  citing  the  principal 
case.  The  finder  of  a  lost  chattel  has  no  lien  upon  it  for  any  expense  incurred 
in  respect  to  it,  either  for  rescuing  or  preserving  it,  except  for  salvage,  by  the 
common  law  or  the  statute  concerning  wrecks:  Neio  York  df  H,  R,  R,  Co,  v. 
Hatos,  35  N.  Y.  Superior  Ct.  381,  citing  the  principal  case. 

The  principal  case  is  cited  in  Dotos  v.  Rush,  28  Barb.  187,  to  the  point 
that  in  replevin  by  a  party  having  a  lien,  the  plaintiff,  as  in  other  cases  of 
replevin,  is  entitled  to  a  return  of  the  property,  and  if  a  return  can  not  be 
had,  then  to  its  value;  in  Hubbard  v.  Hubbard,  8  N.  Y.  199,  to  the  point 
that,  in  legal  parlance,  waters  within  the  ebb  and  flow  of  the  tide  are  consid- 
ered the  sea;  and  in  Harley  v.  Oawfey,  2  Saw.  9,  to  the  point  that  the  statute 
of  Kew  York  (1  N.  Y.  R.  S.  690)  refers  exclusively  to  property  known  at 
•omjnou  law  as  ''wrecks." 
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WrIOHT    V.   MlLLEIL 

[8  Nxw  ToBK  (4  Bbldex),  9.] 

Twcn  Dkbd  Mads  bt  Woman  Intending   Makbiage,   Skttlino 

Laitds  io  as  to  providie  for  her  support  during  life,  and  for  the  edttcatioii« 
maintenance,  etc.,  of  any  children  of  the  intended  marria^,  or  if  none, 
then  with  remainder  to  other  persons  named,  vests  an  equitable  interest 
in  the  children  when  bom,  which  can  not  be  divested  by  a  subsequent 
oonTsyance  made  by  the  mother  (the  grantor  in  the  trust  deed)  and  ihm 
trustee. 

'CoNTETANCB  BT  Grantor  IN  Trust  Dbkd,  AND  Trustbb,  of  lands  Settled 
in  trust,  is  a  fraud  on  the  beneficiaries  in  remainder  named  in  the  trust; 
and  equity  will  entertain  a  suit  in  their  belialf  to  cancel  it,  notwith- 
standing that  they  were  unborn  when  the  trust  was  created;  that  the 
time  has  not  yet  arrived  when  they  are  to  enter  on  the  enjoyment  of  the 
remainder;  and  that  the  conveyance  was  made  under  authority  of  a  de- 
cree of  court  (fraudulently  obtained). 

Intent  or  Ssttler  in  Creation  of  Trust  must  be  Carried  into  Emof 
unless  it  contravenes  some  public  policy  of  the  law. 

Appeal  from  a  decree  of  the  supreme  court  in  equity  (reported 
'4  Barb.  600),  reversing  a  decree  of  a  vice-chancellor  (reported  1 
Sandf.  Ch.  103).     The  facts  appear  in  the  opinion. 

John  A.  Loity  for  the  appellants. 
C  O'Conor^  for  the  respondents. 

By  Court,  Jewett,  J.  Both  of  the  courts  below  came  to  the 
conclusion  that  the  validity  of  the  deed  of  trust,  executed  by 
Hannah  Byerson  before  her  marriage  with  Ezra  W.  Miller,  to 
Robert  Campbell,  can  not  be  questioned  by  Miller  on  the  ground 
of  fraud  as  against  him,  and  in  that  I  can  see  no  ground  to 
differ  with  them. 

The  assistant  vice-chancellor,  as  I  think,  clearly  showed  by 
liis  very  able  opinion  that  the  sales  of  portions  of  the  trust  prop- 
erty to  Westervelt  and  De  Garmo  were  not  made  in  good  faith, 
"but  for  the  sole  purpose  of  vesting  the  title  in  l^liller  discharged 
of  the  trusts  created  by  the  deed  to  Campbell,  and  that  the  suits 
respectively,  in  chancery,  were  brought  by  collusion  vdth  Miller, 
and  at  his  suggestion,  and  that  the  decrees  were  fraudulently 
obtained,  and  therefore  void  as  against  his  children. 

The  supreme  court,  although  it  differs  with  the  assistant  vice- 
chancellor  on  that  point,  agrees  vnth  bim  in  the  opinion  that  the 
omission  to  insert  in  the  decrees  a  day  for  the  infant  defendants 
to  show  cause  after  they  became  of  full  age  was  erroneous,  and 
Uiat  that  error  might  be  examined  on  a  bill  of  review,  or  on  aq 
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original  bill;  bo  iliat  if  there  was  no  poeitiTe  fmad  shown  in  ob- 
taining the  decrees,  jet  if  the  facts  on  which  they  were  obtained 
did  not  warrant  them,  they  might  claim  relief  from  them  in  this 
suit  against  Ezra  TV.  Miller,  and  I  entertain  no  doubt  as  to  the 
correctness  of  that  conclusion.  The  supreme  oonrt  held  that 
Mrs.  Miller,  by  her  deed  to  Campbell,  retained  the  absolute 
powor  of  disposal  of  the  property  conveyed  for  her  own  benefit; 
and  that  conferred  upon  her  the  equitable  fee  simple,  absolute  and 
unqualified,  and  rendered  the  intended  limitation  over  for  the 
benefit  of  her  children,  qualified  as  it  was,  null  and  Toid.  H 
that  is  the  true  construction  of  the  declaration  of  trust  con- 
tained in  the  deed  to  Campbell,  the  supreme  court  was  right  in 
respect  to  the  consequences  which  it  held  followed.  Mrs.  Miller 
would  have  such  an  estate,  and  the  limitation  oyer  for  the  bene- 
fit of  her  children  would  necessarily  be  void,  because  it  would 
be  inconsistent  with  her  absolute  properly. 

The  reason  assigned  by  Mrs.  Miller  for  executing  the  conrey- 
ance  to  Campbell,  as  contained  in  its  recital,  was  her  inability 
to  take  the  care,  burden,  and  management  of  the  estate  of  which 
she  was  seised,  other  than  by  the  appointment  of  some  suitable 
person  as  a  trustee  to  act  for  her  and  on  her  behalf.  The  ob- 
jects which  she  manifested  a  desire  to  attain  by  making  such 
conveyance  were:  1.  A  partition  of  the  lands  which  she  held  in 
common  with  others;  2.  To  make  provision  out  of  said  lands 
for  a  suitable  and  permanent  support  and  maintenance  for  her- 
self during  her  natural  life,  free  from  the  control  of  any  other 
person  or  persons,  and  to  secure  the  residue,  if  any  there  should 
be,  to  such  children  and  heirs  as  she  might  have,  and  afterwards 
to  the  children  of  her  brother,  Samuel  E.  Byerson,  and  their 
heirs,  in  case  she  should  die  without  leaving  any  child  or  chil- 
dren her  surviving.  And  failing  a  child  or  children  of  her 
brother,  then  the  residue  to  go  to  the  trustee  and  his  heirs. 

To  accomplish  her  purposes,  she  declared  in  the  conveyance 
the  trusts  upon  which  it  was  made,  in  substance  as  follows: 

That  her  trustee,  as  soon  as  conveniently  might  be,  in  his  dis- 
cretion, should,  with  her  consent,  during  her  life-time,  or  after 
her  decease,  either  absolutely  sell  or  lease  for  a  term  or  terms 
of  years,  or  otherwise,  as  he  should  think  proper,  so  much  and 
such  parts  of  the  premises  conveyed  to  him,  in  the  manner  de- 
scribed, as  should  be  necessary  or  advisable  to  defray  all  ex- 
penses already  accrued,  or  thereafter  to  accrue,  for  or  towards 
the  bringing  up,  education,  clothing,  or  support  of  Mrs.  Miller 
during  her  natural  life;  and  for  or  towards  the  partition,  im* 
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proving,  altering,  or  amending  the  premises  conveyed,  or  any 
part  thereof,  or  for  the  fulfillment  of  the  purposes  thereby  in- 
tended; and  that  her  said  trustee  should  forthwith,  after  any 
such  sale  or  sales,  or  such  lease  or  leases,  j^y,  apply,  and  dis- 
pose of  the  moneys  arising  therefrom ;  in  the  first  place,  towards 
the  payment  of  all  costs,  charges,  and  expenses  incurred  by 
him,  for  and  towards  the  execution  of  the  trusts  created  by  said 
deed  (including  his  commissions),  as  also  the  expense  of  all  par- 
titions, exchanges,  sales,  leases,  buildings,  repairs,  or  improve- 
ments, made  to  or  put  upon  such  estate  towards  the  settlement 
of  the  same  for  the  benefit  of  Mrs.  Miller.  And  secondly,  that 
her  said  trustee,  after  the  payment  of  all  such  costs,  etc.,  and 
all  such  repairs  and  improvements,  etc.,  before  mentioned,  out 
of  the  said  purchase  moneys  and  rents,  should  forthwith,  from 
time  to  time,  pay  over,  during  her  natural  life,  so  much  of  the 
residue  thereof,  for  and  towards  her  reasonable  support  and 
maintenance,  as  she  might  require  the  same,  upon  her  own  sep- 
arate receipt  only,  and  for  her  own  use,  free  from  any  control 
of  any  husband  she  might  thereafter  marry. 

And  as  to  the  residue  of  the  moneys  so  arising  from  sales  and 
leasings,  if  any  there  should  be,  upon  the  further  trust  that 
said  trustee  should  from  time  to  time,  and  as  often  as  it  might 
be  practicable,  put  and  place  the  same  out  at  interest,  upon  cer- 
tain security  mentioned,  for  the  use  and  benefit  of  Mrs.  Miller 
during  her  life-time,  and  for  the  use  and  benefit  of  her  heirs 
after  her  death,  as  thereinafter  mentioned;  or  to  invest  the  same, 
with  the  surplus  interest  from  time  to  time  arising  therefrom, 
in  some  good,  profitable  public  stock,  to  be  approved  as  before 
stated  in  respect  to  the  securities  to  be  taken;  and  after  the 
death  of  Mrs.  Miller,  then,  upon  the  further  trust  that,  as  soon 
as  conveniently  might  be,  the  trustee  should  pay  and  apply  the 
residue  of  said  rents  and  proceeds  arising  from  such  sale  or 
sales,  lease  or  leases,  occasionally  for  and  towards  the  bringing 
up,  education,  and  support  of  such  child  or  children  as  she 
should  or  might  have,  in  a  just  and  ratable  proportion,  as  might 
be  required  during  the  life  of  such  child  or  children,  if  she 
should  leave  any  child  or  children  her  surviving.  And  lastly, 
in  case  Mrs.  Miller  should  die  without  leaving  any  child  or  chil- 
dren her  surviving,  then  in  trust  that  the  trustee  should  pay  the 
residue  of  said  money,  and  all  the  net  proceeds  of  the  said  estate, 
to  the  child  or  children  of  Samuel  Ellis  Eyerson,  the  brother 
of  Mrs.  Miller,  or  their  heirs  by  descent,  then  living,  in  equal 
ftnd  ratable  proportion,  according  to  the  rules  prescribed  by  the 
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statute  of  distribution  of  intestates'  estates  within  this  state,  if 
any  such  children  or  heirs  of  such  children  by  descent  only  be 
then  living,  and  upon  failure  thereof,  then  the  said  trustee  or 
his  heirs  were  to  retain  and  keep  and  apply  the  same  to  his  and 
their  own  use  forever,  without  any  further  account  thereof. 

If,  then,  we  regard  this  declaration  of  trust  by  Mrs.  Miller  as 
the  disposition  of  her  lands  conveyed  to  Campbell,  as  we  must 
(4  Kent's  Com.  303),  can  we  see  from  the  language  employed  any 
intention  on  her  part  to  reserve  to  herself  an  absolute  power  of 
disposition  of  the  property,  or  any  part  thereof,  for  her  own 
use  ?  For  the  intent  of  the  settler  in  the  creation  of  trusts  is 
what  the  courts  look  to,  and  not  to  any  particular  form  of  words; 
and  that  is  to  be  carried  into  effect  unless  it  contravenes  some 
public  policy  of  the  law:  Lewin  on  Trusts,  137. 

The  deed  and  declaration  of  trust  in  this  case  were  made  by  a 
young  woman,  the  owner  of  undivided  parts,  as  a  tenant  in 
common  with  others  of  a  valuable  real  estate;  expecting  soon  to 
be  married,  and  contemplating  in  that  event  the  probability  of 
having  children;  unable  to  take  the  care  and  management 
thereof,  except  by  a  trustee  to  act  in  her  behalf;  evidently  desir- 
ing to  exempt  it  from  the  control  of  such  person  as  she  should 
many,  and  in  the  first  place  to  subject  so  much  thereof,  or  its 
proceeds  arising  from  sales  or  leasing,  from  time  to  time,  as 
should  be  sufficient  for  her  support  and  maintenance  during  her 
life,  free  from  the  control  of  her  husband  or  any  other  person, 
after  the  payment  of  the  costs  and  expenses  and  commissions, 
etc.,  of  executing  the  trust;  and  in  the  second  place,  after  her 
death  to  apply  all  the  residue  of  the  property  and  its  proceeds 
for  and  towards  the  bringing  up,  education,  and  support  of  her 
children,  in  a  just  and  ratable  proportion  as  might  be  required 
during  the  life  of  such  child  or  children,  if  she  should  leave  any 
her  surviving,  and  then  to  go  to  their  heirs.  And  if  she  should 
die  without  leaving  any  child  her  surviving,  then  in  trust,  as  to 
the  residue,  for  the  child  or  children  of  her  brother,  S.  E.  Byer- 
son,  or  their  heirs,  and  failing  issue  of  her  brother,  then  such 
residue  to  go  to  the  trustee,  Campbell,  absolutely. 

Mrs.  Miller,  so  far  as  I  can  discover,  manifested  no  intention 
or  wish  to  reserve  or  retain  any  power  of  disposition  of  her 
property,  as  it  then  existed;  but  intended  that  it  should  be  sold 
or  leased  by  her  trustee  from  time  to  time  dhring  her  life,  in  his 
discretion,  and  that  he  from  time  to  time  should,  out  of  the 
proceeds  arising  from  the  sales,  rents,  and  income,  pay  to  her 
go  much  as  should  be  required  to  defray  the  expenses  of  her 


442  Wrioht  v.  Milleb.  [New  York, 

reasonable  support  and  maintenance,  upon  her  own  separate 
receipt,  free  from  the  control  of  any  husband  she  might  there- 
after many.  And  for  that  purpose  she  authorized  her  trustee 
to  sell  or  lease  the  whole  or  any  part  of  the  property,  in  his  dis- 
cretion, from  time  to  time,  and  to  make  conveyances  therefor. 
Her  interest  is  in  the  proceeds  of  the  sales  and  the  rents  and 
income  of  investments,  merely,  and  limited  in  amount  sufficient 
to  provide  for  her  a  reasonable  support  and  maintenance  during 
her  life. 

The  limitation  over  for  the  benefit  of  her  children  is  therefore 
valid.  It  is  essential  to  the  execution  of  a  trust  that  the  subject 
should  be  certain.  If  the  settler  in  this  case  intended  to  reserve 
to  herself  the  power  at  her  pleasure,  to  dispose  of  the  property 
which  she  committed  to  her  trustee  to  manage,  and  that  the 
intended  limitation  over  extended  only  to  what,  if  anything, 
happened  to  remain  of  this  property  at  her  death  undisposed  of 
by  her,  then  it  would  be  void.  But  her  power  of  disposition 
was  limited  to  so  much  of  the  proceeds  of  the  property  only  as 
was  sufficient  to  defray  the  expenses  of  her  reasonable  support 
and  maintenance  during  her  life:  Horwood  v.  West^  1  Sim.  & 
St.  887. 

The  case  of  Attorney  Oeneral  v.  HdU,  Pitz-G.  314,  cited  by  the 
supreme  court,  was  this:  The  testator  gave  to  his  son  and  the 
heiis  of  his  body  all  his  real  and  personal  estate,  to  his  and 
their  own  use;  and  in  case  his  son  should  die  leaving  no  heirs 
of  his  body  living,  he  gave  all  and  so  much  of  his  estate  bS  his 
eon  should  be  actually  possessed  of  at  the  time  of  his  death,  to 
the  Goldsmiths'  company,  for  certain  charitable  uses;  and  he 
directed  them  not  to  give  his  son  any  trouble  during  his  life 
concerning  his  estate.  The  son  suffered  a  recovery  of  the  real 
estate,  and  it  was  held  by  Lord  Chancellor  King,  Sir  J.  Jekyell, 
master  of  the  roll,  and  Keynolds,  chief  baron,  that  as  to  the 
personal  property  ' '  the  limitation  over  was  void,  as  the  absolute 
ownership  was  given  to  F.  Hall,  the  son ;  for  it  is  to  him  and  the 
heirs  of  his  body,  and  the  company  are  to  have  no  more  than  he 
shall  have  left  unspent,  and  therefore  he  had  a  power  to  dispose 
of  the  whole,  which  power  was  not  expressly  given  him,  but  it 
resulted  from  his  interest." 

The  case  of  Flanders  v.  Clark ^  1  Ves,  sen.  9,  was  this:  M.  Flan- 
ders, by  a  clause  in  her  will,  gave  one  hundred  and  fifty  pounds 
to  her  son,  the  principal  to  be  paid  by  her  executors  at  such 
time  and  proportion  as  they  please;  but  that  he  should  not  dis- 
pose of  it  to  any  present  or  future  wife;  but  if  he  died  without 
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iflsae,  then  it  should  leTeri  to  the  testatrix's  haanlj,  and  interest 
•t  the  rate  of  Are  per  cent  to  be  paid  by  the  executors  for  "what 
should  be  in  their  hands  till  the  whole  be  paid.  The  snrriTing 
ezeontor  directed  it  to  be  paid  after  a  certain  time  to  the  8on» 
with  interest,  which  time  had  eigpired.  It  was  insisted  that  the 
son  flhoold  haye  no  more  than  an  estate  for  life  in  it,  and  not 
nested  immediately,  but  the  payment  sospended  till  his  dying 
withoat  issue  at  hk  death;  which,  as  it  was  personal  estate,  must 
be  the  construction  of  the  words.  And  Ihat  the  contingency 
was  good  on  which  it  was  to  revert  to  the  testatrix's  family. 

Lord  Chancellor  Hardwicke  said  the  penning  of  that  was 
particular,  so  that  it  could  not  be  determined  on  any  general 
rule,  but  on  particular  circumstances.  If  the  claim  had  rested 
on  the  first  part,  he  would  have  thought  it  should  go  to  him  as 
a  usufiructuaiy  interest  during  life  only,  and  then  over,  but  the 
construction  must  also  be  on  the  other  part  of  the  clause, 
directing  the  executor  to  pay  interest  till  the  whole  was  paid, 
which  showed  that  the  testatrix  received  it  for  his  personal  ben- 
efit; but  she  had  a  view  that  he  might  die  before  he  made  use 
of  it,  and  therefore  he  should  not  dispose  of  it  from  her  family. 
He  also  observed  that  in  the  case  of  Attorney  Oenertd  v.  EM^ 
Mupra,  the  testator  gave  to  his  son  his  personal  estate,  and  if  he 
died  without  issue,  then  so  much  as  shall  remain  to  the  Qold- 
smiths'  company;  the  son  died  with  issue,  and  it  was  insisted 
that  he  had  only  a  usufructuaiy  interest,  and  so  to  go  over; 
but  it  was  determined  by  Lord  King  that  he  had  the  absolute 
property,  and  therefore  the  devise  was  void;  for  he  had  power 
to  spend  the  whole,  which  was  an  absolute  gift.  That  the 
present  case  was  stronger,  for  he  was  then  living  and  there- 
fore had  the  whole  property  agreeable  to  the  intent  of  the  testa- 
trix, and  accordingly  the  legacy  was  decreed  to  the  son  without 
any  security. 

The  case  of  Ide  v.  Ide,  6  Mass.  500,  was  a  devise  to  the  testa- 
tor's son  P.,  and  his  heirs  and  assigns  forever,  of  certain  lands, 
aTid  also  a  gift  of  personal  estate,  with  this  clause:  ''And  fur- 
ther, it  is  my  will  that  if  my  son  P.  shall  die  and  leave  no  lawful 
heirs,  what  estate  he  shall  leave  to  be  equally  divided  between 
my  son  I.  and  my  grandson  N.,  to  them  and  their  heirs  forever." 
It  was  held  that  the  devise  over  to  I.  and  N.  was  void,  as  incon- 
sistent with  the  absolute  interest  of  the  first  devisee.  Chief 
Justice  Parsons,  in  delivering  the  judgment  of  the  court,  said 
that  the  limitation  over  is  not  of  the  estate  devised  to  P.,  but 
of  what  estate  devised  to  him  he  shall  leave.    From  this  ex* 
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pression  it  seems  yeiy  dear  that  fhe  testator,  after  having  de* 
vised  an  express  fee  simple  to  P.,  intended  also  that  he  shonld 
have  an  unqualified  power  to  dispose  of  it  at  his  pleasure;  and 
if  he  should  dispose  of  the  whole,  there  would  be  nothing  left 
subject  to  the  executory  limitation.  And  therefore,  whenever 
it  is  the  clear  intention  of  the  testator  that  the  devisee  shall 
have  an  absolute  property  in  the  estate  devised,  a  limitation 
over  must  be  void,  because  it  is  inconsistent  with  the  absolute 
property  supposed  in  the  first  devisee.  And  a  right  in  the  first 
devisee  to  dispose  of  the  estate  devised  at  his  pleasure,  and  not 
a  mere  power  of  specifying  who  may  take,  amounts  to  an  un- 
qualified gift. 

In  that  case  it  was  held  that  there  was  first  an  express  fee 
simple  devised  to  P.,  in  consequence  of  which,  if  not  afterwards 
qualified,  he  might  dispose  of  the  lands  at  his  pleasure;  that  the 
limitation  over  was  only  of  what  estate  he  should  leave  at  his 
death,  which  was  descriptive  only  of  the  estate  of  which  he 
should  then  be  in  possession;  that  the  implication  was  therefore 
necessary  that  the  testator  intended  that  P.  might  dispose  of 
any  or  all  of  the  estate  devised,  and  leave  nothing  at  his  death; 
that  the  absolute  unqualified  interest  in  the  estate  devised  was 
therefore  given  to  P. ,  which  was  inconsistent  with  the  limitation 
over  to  I.  and  N. ,  and  was  consequently  void.  And  to  the  same 
effect  are  the  other  cases  to  which  the  supreme  court  referred. 
All  clearly  support  the  principle  which  the  supreme  court  held 
applicable  in  this  case;  namely,  that  when  real  or  personal 
estate  is  conveyed  to  a  trustee,  and  the  settler  reserves  to  or 
confers  on  the  cestui  que  trust,  by  the  declaration  of  trust,  the 
absolute  power  of  disposal  of  the  property  for  his  own  benefit, 
the  absolute  and  unqualified  interest  in  the  estate  vests  in  the 
cestui  que  trust,  and  any  limitation  over  of  the  property  to  an- 
other was  inconsistent  with  the  gift,  and  therefore  void.  Many 
other  cases  might  be  cited  sustaining  the  same  principle.  JKfe- 
Donald  v.  Walgrove,  1  Sandf.  Ch.  275;  Bland  v.  Bland,  Pr. 
Ch.  201;  Beachcroft  v.  Broome,  4t  T.  B.  441;  Wynne  v.  Hawkins, 
1  Bro.  C.  C.  179;  Sprange  v.  Barnard,  2  Id.  585;  BvU  v.  King- 
ston, 1  Mer.  314;  Boss  v.  Boss,  1  Jae.  &  W.  154,  are  a  part  of 
them. 

I  difier  with  the  supreme  court  in  respect  to  the  construction 
of  the  power  conferred  on  Mrs.  Miller  by  her  declaration  of 
trust.  That  court,  as  I  have  already  noticed,  held  that  it  con- 
ferred  a  power  of  disposal  of  the  whole  property  in  trust.  I 
think  it  was  limited  to  so  much  of  the  proceeds  and  income  oi 
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the  property  as  would  be  sufficient  to  provide  for  her  a  reason- 
able support  and  maintenance  during  her  life. 

The  power  of  Mrs.  Miller  to  dispose  of  the  property  in  trust 
conferred  is  very  much  like  the  power  of  the  wife  in  the  case  of 
Upwellv,  HcUsey,  1  P.  Wms.  651,  that  I.  M.,  being  possessed  of 
personal  estate  of  the  value  of  three  hundred  and  thirty-three 
pounds,  and  having  a  wife  and  si3ter,  but  no  issue,  by  will  gave 
ten  pounds  to  his  sister,  and  directs  that  such  part  of  his  estate 
as  his  wife  should  leave  of  her  subsistence  should  return  to  his 
sister  and  the  heirs  of  her  body,  and  appointed  his  wife  execu- 
trix. On  the  testator's  death  the  wife  married  the  defendant, 
and  afterwards  died,  upon  which  the  sister  sued  the  defendant, 
the  second  husband,  for  an  account  of  this  personal  estate.  One 
objection  was,  that  the  widow  had  a  power  to  dispose  of  the 
whole,  and  her  marriage  with  the  defendant  was  a  gift  in  law, 
and  an  execution  of  that  power.  But  the  court  said,  This  will  is 
indeed  ignorantly  drawn,  but  if  the  court  can  pick  out  the 
meaning  of  it,  that  ought  to  take  place.  That  as  to  what  had 
been  insisted  on,  that  the  wife  had  power  over  the  capital  or 
principal  sum,  that  is  true,  provided  it  had  been  necessary  for 
her  subsistence,  not  otherwise;  so  that  her  marriage  was  not  a 
gift  in  law  of  this  trust  money.  Let  the  master  see  how* much 
of  this  personal  estate  has  been  applied  for  the  wife's  subsistence, 
and  for  the  residue  of  that  which  came  to  the  hands  of  the  defend- 
ant, let  him  account. 

That  decree  was  founded  on  the  admission  that  in  a  case  in 
which  the  first  taker  had  the  power  to  expend  an  uncertain  part 
of  the  thing  given,  a  remainder  might  be  limited  over.  The 
uncertainty  of  the  sum  which  might  remain  formed  no  objection. 

In  the  case  of  SmWi  v.  Bell^  6  Pet.  68,  the  will  of  B.  O.  con- 
tained the  following  clause:  ''Also  I  give  to  my  wife,  Elizabeth 
Goodwin,  all  my  personal  estate  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  and  quality  soever,  after  payment  of 
my  debts,  legacies,  and  personal  expenses,  which  personal  estate 
I  give  and  bequeath  unto  my  said  wife,  Elizabeth  Goodwin,  to 
and  for  her  own  use  and  disposal  absolutely;  the  remainder, 
after  her  decease,  to  be  for  the  use  of  the  said  Jesse  Goodwin," 
the  son  of  the  testator.  It  was  held  that  he  took  a  vested  re- 
mainder in  the  personal  estate,  which  came  into  possession  after 
the  death  of  Elizabeth  Goodwin,  upon  the  ground  that  it  was 
the  clear  intention  of  the  testator.  It  was  conceded  that  words 
could  not  have  been  employed  which  would  be  better  fitted  to 
give  the  whole  personal  estate  absolutely  to  the  wife,  or  which 
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would  moxe  clearly  express  that  intention.  But  that  the  words 
employed  to  give  the  remainder  of  the  estate  to  the  son,  after 
the  death  of  the  wife,  expressed  that  intention  with  as  much 
deamess  as  the  preceding  words  did  to  give  the  whole  estate  to 
the  wife.  That  the  limitation  in  remainder  showed  that  in  the 
opinion  of  the  testator  the  prerious  words  had  giren  only  an 
estate  for  life;  and  upon  the  ground  that  such  was  the  intent  of 
the  testator,  the  decree  was  made,  sustaining  the  limitation  OTer 
of  the  remainder  to  the  son. 

My  conclusion  therefore  is,  that  the  complainants  haye  a 
Talid  interest  in  the  trust  fund,  and  therefore  a  right  to  insti- 
tute  this  suit  to  protect  it.  Their  interest  is  vested  and  exist- 
ing, although  the  time  of  its  enjoyment  will  not  arrive  until  the 
death  of  Mrs.  Miller.  The  trustee  was  required  to  invest  and 
accumulate  all  the  proceeds  of  the  sales  and  leases  of  the  land, 
with  the  income  thereof  not  required  for  the  settler's  support 
and  maintenance  and  expenses  of  executing  the  trust,  and  after 
her  death  to  apply  the  residue  A  the  estate  for  the  support  of 
her  children.  The  interest  of  the  complainants  in  the  preserva- 
tion and  proper  management  of  the  trust  fund  is  obvious.  And 
Miller  having  wrongfully  obtained  the  possession  and  control  of 
the  fund,  and  sold  and  otherwise  appropriated  it,  the  complain- 
ants, having  the  reversionary  interest  in  the  trust,  may  properly 
apply  to  a  court  of  chancery  to  have  it  restored  and  reinvested  in 
trust  for  their  benefit;  and  that  the  decree  made  by  the  supreme 
court  is  therefore  erroneous  and  should  be  reversed,  and  that  of 
the  assistant  vice-chancellor  should  be  affirmed,  with  costs  in  the 
supreme  court. 

Gabdineb,  J.,  read  a  written  opinion,  in  which  he  arrived  at 
the  same  conclusion  with  Jewibtt,  J. 

JoHNsoK,  Masok,  and  Willabd,  JJ.,  concurred  with  Gabddib 
and  Jbwett,  JJ.,  in  favor  of  the  reversal  of  the  decree  of  the 
supreme  court  and  the  affirmance  of  the  decree  made  hy  the 
vice-chancellor. 

Mobsb  and  Taogabt,  JJ.,  dissented,  and  were  in  favor  of  mu 
affirmance  of  the  decree  of  the  supreme  court. 

BnoauBs,  G.  J.,  gave  no  opinion. 

Decree  of  the  supreme  court  reversed,  and  that  of  the  vioa^ 
chancellor  affirmed. 

Trust  oak  hot  bb  Revokbd  or  the  trust  estate  be  applied  to  other  pmi^ 
poaes,  unless  the  beneficiary  has  dissented  from  the  trust:  Stockard  v.  Siod^ 
mtd^M  AdmWt  46  Am.  Dec  79,  note  81,  where  other  cases  are  ooUeoted. 
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FicaBSOv  voB  WH08B  Bbhxrt  Tbiot  18  Cbsatbd  mat  CoMnL  Pnvcnuft- 
AKOi  thereof,  althaagh  he  may  be  no  perty  to  the  jontnet:  Bodnep  t,  Shant' 
IcMd,  12  Am.  Dee.  70. 

Gousis  or  Equrt  BiiTKBXAiir  Suna  bt  Tbobtbss  iob  Reldet  AOAnrsr 
Fbauds  by  which  the  rights  of  penom  entitled  to  equitable  interests  sr» 
prejiidioed:  De  ButBian  t.  HoUadoff.  4  Abb.  K.  G.  125;  S.  C,  65  How. 
Pr.  219;  McMwrroK^  t.  McMwrrwf,  66  K.  T.  180,  both  citing  the  prindpa) 


Coubtb  will  Sxt  Asms  as  Nulltit  JuDoia5T,  decree,  or  award  obtained 
byfrand:  ^tofei/irk^KiiiT.  PAcBtt2;AmJfc,33N.  Y.27;  ffaddey  v.  Draper, 
60  Id.  92,  both  citing  the  principal  case. 

Thb  pbingepal  0A8B  18  ciTio  in  BrieVs  StUUe,  15  Abb.  Fr.  43»  to  the 
point  that  in  courts  of  equity  a  practice  exists  where  the  effect  of  a  decree  ia 
to  divest  an  infant  of  an  interest  in  land,  or  where  a  conveyance  is  required 
of  an  infant,  and  in  cases  of  forecloenre,  to  give  him  a  day  after  he  comes  of 
age  to  show  cause  why  the  decree  shonld  not  be  binding  npon  him;  in 
Thebaud  r,  Schermerhom,  61  How.  Pr.  205,  to  the  point  that  a  court  has  no 
power  to  destroy  a  valid  trust;  and  in  Foater  v.  Coe,  4  Laos.  56,  to  the  point 
that  a  Talid  trust  may  be  made  of  real  estate  for  the  benefit  of  the  grantor. 
It  is  alM>  distinguished  in  Dooper  v.  XoeUte,  5  Daly,  416;  and  in  Fellows  v. 
Heermana,  4  Lens.  254. 


Hart  v.  Rensselaer  &  Saratoga  R.  R.  Co* 

[8  Nsw  Tons  (4  Sxldeii),  87.] 

Ikdefendbnt  Raileoad  Companies  Opkratino  Roads  Which  Form  Con* 
NXcriHO  Route,  under  an  agreement  which  authorizes  the  agents  of 
each  to  sell  through  tickets,  are  each  so  far  liable  for  the  performance  of 
passage  contracts  that  a  passenger  may  sustain  an  action  against  the 
corporation  of  whose  agent  he  bought  his  ticket  for  loss  of  baggage,  on 
proof  that  it  was  not  delivered  to  him  at  the  end  of  the  trip  by  the 
agents  of  the  corporation  whose  road  is  the  last  on  the  connection. 

Gkksbal  Exception  to  Chabob  Which  Contains  Two  Propositions,  one 
of  which  is  clearly  right,  will  not  be  available,  even  though  the  other 
proposition  be  erroneous. 

Appeal  from  a  judgment  affirming  a  judgment  on  a  Terdict  in 
&Tor  of  a  passenger,  for  damages  for  loss  of  baggage.  The 
facts  appear  in  the  opinion. 

Job  FiersoTif  for  the  appellants. 

Nicholaa  HiUfjun,,  for  the  respondent. 

By  Court,  Taogabt,  J.  It  will  be  unneoessaiy  to  notice  anj 
of  Oie  points  or  decisions  of  the  judge  at  the  court,  except  the 
motion  for  a  nonsuit  and  the  charge  of  the  judge  that  if  the 
jury  thought  the  sum  of  money  in  the  chest  a  proper  sum  for 
trayeling  expenses,  the  plaintiff  was  not  bound  to  give  notice 
of  it  to  the  defendant.    The  sereral  requests  made  by  the  de* 
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fendant's  comusel  to  ihe  cliaige  and  ihe  ref osal  of  the  judge  tc 
charge  as  requested  are,  as  I  apprehend,  entirely  dependent 
upon  the  decision  of  the  court  refusing  to  nonsuit  the  plaintiff. 
If  that  decision  was  right,  the  refusal  of  the  court  to  charge 
the  juiy  as  requested  was  clearly  proper  in  each  case  where 
such  request  was  made. 

When  the  plaintiff  rested  the  testimony  was  slight,  and  it 
might  be  a  serious  question  whether  at  that  time  there  was  suffi- 
cient evidence  to  authorize  a  jury  to  render  a  verdict  for  the 
plaintiff,  provided  it  had  clearly  appeared  in  evidence  at  that 
time  that  the  defendant  did  not  have  a  continuous  road  from 
Whitehall  to  Troy,  or  the  court  is  to  take  judicial  notice  of  the 
existence  of  the  distinct  corporation.  The  only  mode  in  which 
it  appeared  that  there  was  more  than  one  company  was  in  the 
statement  of  the  defendant's  counsel  on  the  motion  for  a  non* 
suit. 

There  was,  however,  some  evidence  that  the  agents  of  the  de- 
fendant received  the  baggage  at  Whitehall  to  be  conveyed  to 
Troy.  The  plaintiff  paid  fare  to  the  agent  at  Whitehall  tor 
passage  from  that  place  to  Troy  and  received  passage  tickets; 
and  it  is  fairly  inferable  that  she  paid  the  fare  to  the  same  agent 
that  took  charge  of  her  baggage.  These  tickets  were  received 
and  allowed  as  sufficient  passage  tickets  on  board  the  cars,  and 
part  of  her  baggage  was  conveyed  to  and  received  at  Troy. 

It  is,  however,  unnecessary  to  decide  that  question,  for  the 
reason  that  additional  evidence  was  subsequently  given  by  the 
defendant,  which  strengthens  the  case  made  by  the  plaintiff,  and 
the  decision  of  this  case  upon  the  motion  for  a  nonsuit  must 
depend  upon  the  sufficiency  of  the  evidence  to  be  submitted  to 
the  jury  when  the  evidence  closed,  and  the  defendant  the  second 
time  moved  for  a  nonsuit. 

Besides  the  fact  that  the  plaintiff  paid  fare  through  from 
Whitehall  to  Troy,  and  received  tickets  from  agents  at  White- 
hall, which  were  received  and  allowed  as  sufficient  passage 
tickets  on  board  of  the  cars,  and  that  part  of  the  baggage  waa 
conveyed  to  and  received  at  Troy,  the  additional  facts  are 
proved  by  the  witness  Beals;  that  he  was  a  baggageman  in  the 
employment  of  the  defendant,  had  charge  of  the  baggage-car 
from  Whitehall  to  Troy,  which  belonged  to  defendwt,  and 
in  which  part  of  the  defendant's  baggage  was  carried  from 
Whitehall  to  Troy,  and  that  he  once  went  into  the  other  bag- 
gage-car, which  he  says  the  agents  of  the  Whitehall  road 
loaded  up  with  emigrants'  baggage;  and  that  on  his  arrival  at 
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Saratoga  Spxings  lie  entirely  neglected  aesortiiig  and  selecting 
the  baggage  to  be  sent  to  Schenectady  from  that  to  be  sent  to 
Troy,  out  of  the  freight  car,  which  finally  came  to  Troy.  It 
appeared,  also,  that  the  plaintiff  and  her  family  were  emigrants, 
and  that  sometimes  through  tickets  were  sold  for  emigrants  or 
second-class  passengers. 

I  am  satisfied  from  this  evidence  that  the  refusal  of  the  judge 
tc  nonsuit  the  plaintiff  was  right.  The  court  chaiged  the  juiy 
that  it  was  for  them  to  say  whether  it  was  proved  that  the  de- 
fendant l^  its  agents  received  the  baggage  and  agreed  to  cany 
it  to  Troy,  and  on  the  decision  of  the  motion  for  a  nonsuit, 
after  all  the  evidence  was  given,  the  court  stated  it  was  a  matter 
to  be  left  to  the  jury. 

The  court  was  right  both  in  the  charge  and  in  the  refusal  to 
nonsuit.  There  were  facts  which  it  was  proper  to  submit  to 
the  jury,  who  were  the  proper  judges  of  the  weight  of  evidence, 
and  it  would  have  been  error  to  have  refused  so  to  submit  thenu 
"  The  law  does  not  regard  the  judges  as  possessing  any  superior 
qualifications  over  jurors  for  judging  of  facts  or  the  weight  or 
force  of  evidence  of  facts.  It  is  a  safe  and  favorite  principle 
of  our  jurisprudence  that  facts  are  to  be  tried  by  a  jxuy: "  AdsU 
V.  Wilson,  7  How.  Pr.  66.  "  When  there  is  evidence  on  both 
sides,  and  the  correctness  of  the  verdict  or  finding  on  the  facts 
is  merely  doubtful;  in  short,  when  the  only  complaint  against 
the  finding  of  the  facts  is  that  the  triers  did  not  correcUy 
weigh  or  appreciate  the  evidence,  the  court  have  no  authority  to 
interfere  with  the  result:''  Graham's  Pr.,  2d  ed.,  631-633,  and 
the  cases  there  cited.  "If  the  evidence  will  not  authorize  the 
jury  to  find  a  verdict  for  the  plaintiff,  or  if  the  court  would  set 
it  aside  if  so  found,  as  contrary  to  evidence,  it  is  the  duty  of 
the  court  to  nonsuit  the  plaintiff;  but  the  court  should  be  ex- 
tremely cautious  on  the  subject  of  interfering  with  the  province 
of  the  jury,  who,  by  the  principles  and  plan  of  our  jurispru- 
dence, have  exclusive  jurisdiction  of  the  facts  of  a  case:" 
Lobar  v.  Koplin,  4  N.  T.  546;  FraU  v.  ffuU,  13  Johns.  334; 
Stuart  V.  Simpson,  1  Wend.  376. 

The  question  for  this  court  to  decide  is,  whether  we  should 
.have  been  bound  to  set  aside  the  verdict  in  this  cause  as  against 
evidence  had  the  question  been  presented  to  us  in  the  supi^eme 
court  sitting  as  a  court  of  review  in  this  cause  upon  a  case.  If 
there  is  sufficient  evidence  to  sustain  the  verdict  upon  a  case^ 
the  motion  to  nonsuit  the  plaintiff  was  properly  overruled. 

I  am  not  only  satisfied  that  there  was  sufficient  evidence  to 
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Bostain  the  verdict,  but  the  jury  were  right  in  finding  a  verdict 
for  the  plaintiff;  and  had  they  found  for  defendant,  there  would 
have  been  strong  grounds  for  setting  aside  the  verdict  as  against 
evidence. 

It  is  unnecessary  to  decide  whether  the  charge  of  the  judge  in 
relation  to  the  money  in  the  chest  was  or  was  not  erroneous. 
The  charge  contained  two  distinct  propositions,  the  first  of 
which  was  clearly  right.  The  defendant's  exception  is  to  the 
charge  generally;  then  if  either  proposition  in  the  charge  was 
right,  the  exception  will  not  be  available. 

The  judgment  must  therefore  be  affirmed. 

Johnson  and  Wdjlabd,  JJ.,  read  written  opinions  in  favor  of 
affirmance. 

Judgment  affirmed. 

When  Skvxbal  Cabbeebs  Unitb  to  Ck>iiPLSTB  Lnrs  of  T&anspobta- 
TION,  and  receive  goods  for  one  freight,  they  are  each  liable  for  damages  for 
loos  of  or  injury  to  them,  subject  to  reclamation  against  the  party  by  whose 
act  the  damage  occurred:  Hcarp  ▼.  The  Grand  Era,  1  Woods,  186;  WheeUr  y. 
San  Franciico  A  A,  R,  R,  Co,,  31  Cal.  53;  Gary  v.  Glevdand  A  T,  R,  R,  Co., 
29  Barb.  66;  Bt^  v.  Troy  <fi  B.  R.  R.  Co,,  36  Id.  425;  Le  Sage  ▼.  Greai 
Western  Ry  Co.,  1  Daly,  308;  MUnor  t.  New  York  A  N,  H,  R.  R,  Co,,  4  Id. 
358;  Krender  v.  WookoU,  1  Hilt  227;  Baldwin  v.  Uniied  States  T.  Co,,  1 
Lans.  130;  BuHis  ▼.  B^falo  A  St,  L,  R,,  R,  Co,,  24  N.  T.  278;  Bt^feU  v.  Troy 
A  B,  R,  R,  Co.,  40  Id.  172;  Bumdl  ▼.  New  York  Central  R.  R.  Co.,  45  Id. 
189,  all  citing  the  principal  case.  A  railroad  company  is  responsible  for  bag- 
gage delivered  to  an  agent  of  another  line  on  whose  road  it  runs  its  cars: 
Jordan  v.  Fall  River  R,  R,  Co.,  51  Am.  Dec  44,  note  47.  A  raibroad  com- 
pany is  liable  as  a  common  carrier  of  persons,  when  oars  of  another  railroad 
containing  passengers  are  transferred  to  its  road,  attached  to  its  engine,  and 
wholly  committed  to  the  supervision  and  control  of  its  agents  and  conductors: 
Schopman  v.  Boston  «fr  W.  R.  R.  Co.,  55  Id.  41,  note  45,  where  other  cases 
are  collected. 

Bailboad  Company  oak  Makb  Valid  Contbaot  iob  Tbaksfobtation 
Of  Fbeight  beyond  the  limits  of  its  own  road:  Schroeder  v.  Hudson  River 
R.  R.  Co.,  5  Duer,  61;  Wait  v.  Albany  A  S,  R,  R.  Co.,  5  Lans.  477;  Kesder 
▼.  New  York  Central  R,  R,  Go,,  7  Id.  64;  Maghee  v.  Camden  A  A.  R.  R,  Co., 
45  N.  Y.  518;  MUnor  v.  New  York  A  N.  H,  R.  R.  Co.,  53  Id.  367,  all  citing 
the  principal  case.  The  agent  of  a  railway  company  may  bind  his  principab 
by  a  contract  for  the  carriage  over  other  roads  running  in  connection  with 
his  own:  Quimhy  ▼.  Vanderhilt,  17  Id.  313,  citing  the  principal  case.  And 
railroad  companies,  even  where  there  is  nothing  special  in  their  charters  in 
relation  to  the  matter,  are  authorized  to  make  arrangements  between  them- 
selves for  the  joint  ownership  of  locomotives  to  run  over  both  roads:  Oleoti 
V.  Tioga  R,  R.  Co,,  27  Id.  560,  citing  the  principal  case. 

GbNXBAL  EzGXPTIOK  to  ChABGB  CONTAINnfO  SXVBBAL  PBOPoeinoKS 
must  be  disregarded,  unless  all  the  propositions  are  erroneous:  See  Haggari 
V.  Morgan,  55  Am.  Dec.  350,  note  354,  where  numerous  other  cases  are  col- 
Isoted.    The  principal  case  is  cited  in  support  of  this  proposition  in  the  fol* 
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lowing  cases:  /o^y  t.  Terrt  Hamle  D.  Co.,  9  Ind.  426;  CUy  qf  Aurwra  t. 
Cobb,  21  Id.  515;  Kluender  v.  Lynch,  2  Abb.  App.  Deo.  546;  8.  C,  4  Keyes, 
364;  liider  ▼.  Union  India  Bubber  Co.,  4  Boew.  179;  OUf/ield  v.  New  York  4 
H,  B.  R.  Co.,  14  N.  Y.  815;  Chamberlain  v.  PraU,  33  Id.  52;  WaUk  T. 
JTetfy,  40  Id.  557. 


People  v.  Cook. 

p  New  ToBX  (4  Bkldkv),  87.] 

Action  ih  Natubb  of  Quo  Warranto,  authorized  by  New  York  oode  of 
prooednre  to  be  brought  for  determiniDg  the  tiUe  to  a  paUio  offioe,  being 
a  ciTil,  not  a  criminal,  proceeding,  is  to  be  reviewed  by  appeal,  not  by 
writ  of  error. 

Vbroict  mat  bs  Dirbctbd  Indbpbndbnt  of  Consbrt  Of  Pabtibs,  whenever 
the  party  on  whom  the  bnrden  of  proof  lies  whoUy  fails  to  sostain  it  by: 
evidence. 

IsBUB  Inyolyikq  Actual  Fraud  is  wholly  nnsnstained  by  evidence  of  mers' 
irregularities  unaccompanied  by  fraudulent  intent,  or  by  proof  of  frauda- 
lent  intent  unaccompanied  by  acts  done  for  carrying  it  into  e£foot;  and  it 
either  be  the  only  proof  offered  by  the  party  charging  fraud,  the  jndgv 
may  direct  a  verdict  for  the  other  party. 

SupRBMB  Court  of  Nbw  York,  in  an  action  of  quo  warranio  to  review  eleo- 
tion  of  a  state  officer,  is  not  restricted  to  correcting  mistakes  of  tha 
canvassing  officers,  but  may  go  behind  their  returns,  and  receive  evi- 
dence establishing  what  votes  were  actually  cast  and  identifying  the 
candidates  for  whom  they  were  in  fact  intended. 

lUBGULARiTiBa  IN  Ck>NDUcr  OF  Elbotion — such  as  neglect  of  inspeotonr 
or  clerks  to  take  the  prescribed  oath  or  to  take  it  in  a  formal 
manner;  errors  in  the  spelling  of  names  of  candidates  on  ballots  oasti 
action  of  unauthorized  persons  (without  fraudulent  intent)  as  inspectors, 
and  the  like— do  not  avoid  the  election,  or  impair  the  title  to  the  offioa 
of  the  candidate  for  whom  the  majority  of  votes  was  actually  and  in- 
tentionally cast*  The  errors  or  irregularities  which  warrant  rejecting 
the  ballots  are  such  as  operate  to  deprive  lawful  electors  applying  to 
vote  of  their  privilege,  or  to  receive  ballots  of  persons  not  entitled  to 
vote. 

Appeal  from  a  judgment  of  the  supreme  court,  in  an  action  in 
the  nature  of  quo  warranto,  brought  for  the  purpose  of  testing 
the  right  of  defendant  to  the  office  of  state  treasurer.  The  facts 
appear  in  the  opinion.  The  case  below  is  reported  14  Barb. 
269. 

J(^n  O.  Spencer ,  for  the  appellant. 

John  A.  Collier,  for  the  respondents. 

By  Court,  Willabd,  J.  This  action  was  commenced  bj  tha 
attorney  general  in  January,  1852,  under  titie  18,  chapter  9, 
section  482  of  the  code  of  procedure.    The  general  olqect  of  the 
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action  vrsa  to  determine  wbetLer  the  <lefeBd&nt  or  Bonjamin 
Welch,  jun.,  was,  by  the  greatect  number  of  votes,  elected 
ti'easnrer  of  this  state  at  the  general  election  in  1861.  The 
cause  was  tried  at  the  Tompkins  circuit,  in  March,  1862,  when 
a  verdict  was  found  for  the  plaintiffs  under  the  direction  of  the 
court,  and  the  supreme  court  in  the  sixth  district  refused  to  set 
it  aside  on  the  bill  of  exceptions  taken  at  the  trial,  and  gave 
judgment  against  the  defendant  with  costs,  and  adjudged  that 
Benjamin  Welch,  jun.,  was  entitled  to  the  office.  The  defend- 
ant appealed  from  the  said  judgment  to  this  court. 

The  mode  of  testing  the  title  of  a  party  to  an  office  prior  to 
the  code  was  by  information  in  the  nature  of  a  quo  warranto:  2 
B.  S.  681.  Although  this  partook  of  the  nature  of  criminal 
proceedings,  by  reason  of  the  judgment  being  in  some  cases  fol- 
lowed by  a  fine,  Id.  686,  sec.  48,  yet  it  was  classed  with  civil 
remedies  in  the  third  part  of  the  i^evised  statutes.  The  four 
hundred  and  twenty-eighth  section  of  the  code  abolishes  the 
writ  of  quo  warranto  and  proceedings  by  information  in  the 
nature  of  quo  warranto,  and  enacts  that  the  remedy  theretofore 
obtainable  in  those  forms  may  be  obtained  by  civil  actions, 
under  the  provisions  of  that  chapter.  The  present  action  was 
brought  under  those  provisions,  and  is  therefore  a  civil  action. 
The  decisions  of  the  court  below  are  to  be  reviewed  upon  the 
principles  applicable  to  civil  actions,  and  not  by  those  which 
prevail  in  criminal  proceedings,  when  the  latter  differ  from  the 
former.  The  parties  in  fact  staud  in  the  same  relation  of  equal- 
ity  to  each  other  as  in  other  civil  actions.  Each,  on  being  de- 
feated, is  liable  to  the  other,  as  well  for  the  ordinary  costs  of 
the  action  as  for  an  extra  allowance:  Code,  sees.  308,  309;  Peo- 
ple  V.  Clarke,  11  Barb.  337.  This  is  bo  whether  the  people  or 
Benjamin  Welch,  jun.,  be  considered  as  the  real  plaintiff:  Code, 
sec.  319. 

The  issue  framed  by  the  pleadings  was  intended  to  raise  not 
merely  the  question  which  party  had  obtained  the  certificate  of 
the  state  canvassers,  about  which  indeed  there  was  no  dispute, 
but  which  party,  Mr.  Welch  or  Mr.  Cook,  was  in  truth  elected 
to  the  office  in  controversy.  The  complaint,  among  other 
things,  alleges  *'  that  Benjamin  Welch,  jun.,  of  the  county  of 
Erie,  is  rightfully  entitled  to  the  said  office  of  treasurer,  and  the 
said  defendant  has  no  right  thereto;"  and  it  further  alleges 
*'  that  at  the  annual  election  in  1861  the  said  Benjamin  Welch, 
jun.,  was  by  the  greatest  number  of  votes  given  at  that  election 
for  the  office  of  treasurer  of  the  said  state  duly  elected  to  that 
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oAoe."  The  defendant  in  hia  answer,  after  aetting  out  hie  title 
to  the  office  under  the  certiftoate  of  the  state  oanTassers,  his 
giTing  the  requisite  security,  and  taking  the  prescribed  oath, 
alleges  on  **  his  information  and  belief  that  at  the  said  general 
election  the  greatest  number  of  votes  duly  giyen  by  the  qualified 
electors  who  Toted  for  any  person  for  the  office  of  treasurer  was 
given  for  the  defendant  for  such  treasurer."  The  reply  im« 
peaches  the  certificate  of  the  state  canvassers  for  various  irregu- 
larities, and  especially  for  the  omission  to  canvass  in  favor  of 
Mr.  Welch  the  votes  of  the  second  election  district  of  Chester- 
field, in  the  county  of  Essex,  and  the  votes  of  the  second  elec- 
tion district  of  the  fourteenth  ward  of  the  city  of  New  Tork, 
and  sundry  ballots  for  Benjamin  0.  Welch,  jun.,  and  Benjamin 
Welch,  and  it  avers  that  the  votes  so  given  and  intended  for  the 
said  Benjamin  Welch,  jun.,  and  then  not  canvassed  in  his  favor 
from  Chesterfield  and  New  York,  were  enough  to  elect  him  by 
the  greatest  number  of  votes  to  the  office  in  question.  The 
issues  thus  framed,  as  well  as  the  mode  pursued  by  the  respect- 
ive counsel  on  the  trial,  show  that  the  parties  intended  to  liti- 
gate, and  did  in  fact  litigate,  the  question  whether  Benjamin 
Welch,  jun.,  received  at  the  general  election  in  1851  a  greater 
number  of  votes  for  the  office  of  state  treasurer  than  the  defends 
ant.  It  was  not  denied  that  the  state  canvass  afforded  prima 
facie  evidence  that  each  of  the  candidates  received  the  number 
of  votes  allotted  to  him;  and  that  their  certificate  was  prima 
facie  evidence  that  the  defendant  received  a  majority  of  the 
votes.  Like  all  other  prima  facie  evidence,  it  was  supposed  to 
be  open  to  contradiction. 

These  preliminary  remarks  will  prepare  us  to  consider  the 
various  questions  which  have  been  urged  on  this  appeal. 

As  the  most  important  questions  arise  upon  the  judge's  final 
disposition  of  the  cause  at  the  close  of  the  trial,  it  is  proper  to 
ascertain  the  precise  questions  then  determined. 

On  the  close  of  the  proof,  the  counsel  for  the  defendant 
claimed  that  it  should  be  submitted  to  the  jury  as  a  question  of 
fact — 1.  Whether  there  was  any  fraud  as  to  the  manner  of  clos- 
ing the  polls  and  in  canvassing  the  votes  in  the  second  district 
of  the  fourteenth  ward  of  the  city  of  New  York;  and  2.  Whether 
the  votes  given  for  Benjamin  C.  Welch,  jun.,  and  Benjamin 
Welch  were  intended  to  be  given  for  Benjamin  Welch,  jun.  It 
was  conceded  that  all  other  questions  were  questions  of  law  and 
not  of  fact.  The  judge  declined  to  submit  either  of  these  propo- 
sitions to  the  jury,  holding  that  there  was  no  evidence  to  sustain 
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the  allegation  of  fraud,  and  inasmucli  as  the  evidence  adduced 
to  establish  the  intention  of  the  electors  who  voted  the  ballots 
having  on  them  the  name  of  Benjamin  G.  Welch,  jun.,  and 
•Benjamin  Welch  without  the  addition  of  **  jun.,"  was  all  on  one 
side,  and  not  attempted  to  be  explained  or  contradicted,  and 
sufficient  to  establish  prima  facie  the  intention  of  those  who 
voted  them  to  vote  for  Benjamin  Welch,  jun.,  no  question  of 
fact  was  therefore  left  for  the  jury.  The  defendant's  counsel 
excepted  to  the  decision.  The  whole  case  was  then  submitted 
to  the  judge  without  argument,  and  he  decided  certain  points 
which  will  be  noticed  hereafter,  to  some  of  which  the  defend- 
ant's counsel  excepted,  and  the  jury  rendered  a  verdict  for  the 
plaintiffs,  under  the  direction  of  the  court,  to  which  direction 
counsel  also  excepted.    * 

The  decision  of  the  learned  judge,  on  the  two  points  above 
mentioned,  depends  upon  the  same  principles,  and  I  shall  there- 
fore consider  them  together.  The  fact  assumed  by  him,  that 
there  was  no  evidence  of  fraud  in  the  one  case,  and  in  the  othor 
•that  the  intention  of  the  voters  was  prima  facie  established,  was 
mot  denied  by  the  counsel  for  the  defendant.  It  was  not  pre- 
tended that  the  defendant  had  given  any  evidence  contradicting 
that  on  the  part  of  the  plaintiff.  Nor  did  the  counsel  point  out 
any  distinct  fact  as  evidence  of  fraud  in  the  New  York  case. 
(As  to  the  effect  of  a  fact  assumed  by  the  court  and  not  denied, 
see  Beekman  v.  Bond,  19  Wend.  444.)  The  objection,  therefore, 
^omes  down  to  a  mere  question  of  form,  whether  the  judge  is 
bound  to  submit  to  the  jury  as  an  open  question,  to  find  fraud 
without  evidence  in  the  one  case,  or  in  the  other  to  find  against 
a  fact  prima  facie  established,  and  which  the  other  parfy  has 
not  attempted  to  controvert  or  explain;  or  whether  he  may 
direct  a  verdict  in  conformity  to  such  evidence.  This  presents 
a  point  of  practice  at  nisi  prius  which  must  be  settied  according 
to  the  usage  in  this  state. 

This  subject  may  be  presented  in  three  aspects:  1.  As  to  the 
practice  on  a  demurrer  to  evidence;  2.  On  failure  of  proof  on 
the  part  of  the  plaintiff;  and  3.  On  a  failure  of  proof  on  the 
part  of  the  defendant. 

1.  On  a  demurrer  to  evidence,  the  party  demurring  must  admit 
every  fact  which  the  jury  might  find  from  the  testimony.  The 
decision  of  the  cause  is  thus  wholly  withdrawn  from  the  jury  to 
the  court,  and  the  former  have  nothing  further  to  do  than  in  a 
proper  case  to  assess  contingent  damages:  CHJbson  v.  Eunier,  2 
H.  Black.  187;  Cocksedge  v.  Famhaw,  1  Doug.  133,  134,  per 


April,  1853.]  People  v.  Cook.  46< 

Buller,  J.;  Patrick  v.  Jjudlow,  8  Johns.  Oas.  10  [2  Am.  Deo. 
130];  Forbes  v.  Church,  Id.  169;  Steinbach  v.  Columbian  Ins,  Co.^ 

2  Cai.  133, 134;  Patrick  v.  HaUeU,  1  Johns.  241;  Letms  v.  Few, 
6  Id.  1;  People  v.  Boe,  1  Hill  (N.  T.),  470.  In  the  present  case 
there  was  no  demurrer  to  eyidence,  for  the  cause  was  in  truth 
passed  upon  bj  the  jury,  who  gave  a  verdict  for  the  plaintiff. 

2.  On  a  failure  of  proof  on  the  part  of  the  plaintiff,  it  is 
well  settled  in  this  state,  and  has  been  for  half  a  centuiy,  that 
the  plaintiff  may  be  compelled  to  be  nonsuited  against  his  con- 
sent: Clemenia  y.  Benjamin,  12  Johns.  299;  Pratt  t.  HvM,  13  Id. 
334.  And  it  is  laid  down  as  a  general  rule,  that  if  the  evidence 
would*  not  authorize  the  jury  to  find  a  verdict  for  the  plaintiff, 
or  if  the  court  would  set  it  aside  if  so  found,  as  contraiy  to 
evidence,  in  such  case  it  is  the  duty  of  the  court  to  nonsuit: 
Stuart  V.  Simpson,  1  Wend.  376;  Demyer  v.  Soueer,  6  Id.  436- 
438;  Wilson  v.  WiUiams,  14  Id.  146  [28  Am.  Dec.  618];  Fort  v. 
Collins,  21  Id.  109;  Jansen  v.  Acker,  23  Id.  480;  Budd  v.  Davis, 

3  Hill  (N.  T.),  287;  McMdHin  v.  Taylor,  2  Barb.  366,  361.  This 
rule  was  sanctioned  by  the  unanimous  opinion  of  the  court  of 
errors,  in  Budd  v.  Davis,  7  Hill,  629.  The  English  practice  on 
this  subject  is  different,  as  they  never  nonsuit  the  plaintiff 
against  his  consent:  Watkins  v.  Towers,  2  T.  B.  280;  Minchin  v. 
CleTnent,  1  Bam.  &  Aid.  262.  Hence  with  them,  one  of  several 
defendants  is  never  discharged  if  there  is  the  slightest  evidence 
against  him.  There  are  dicta  to  the  same  effect  by  judges  in 
this  state,  when  their  attention  has  not  been  called  to  the  dif- 
ference between  our  practice  and  that  of  the  English  courts: 
See  Lobar  v.  Koplin,  4  N.  Y.  648,  per  Mullett,  J.  The  true  rule 
b,  that  a  defendant  sued  in  tort  with  others  is  entitled  to  be 
discharged  if  the  evidence  against  him  be  such  that  if  he  was 
sued  alone  he  would  be  entitled  to  a  nonsuit:  McMarUn  v.  Tay* 
lor,  2  Barb.  466.  The  power  to  nonsuit  results  from  the  prin- 
ciple that  the  court  is  the  judge  of  the  law  when  there  is  no 
dispute  about  facts:  PraU  v.  Hull,  13  Johns.  334,  approved  bj 
Mullett,  J.,  in  Lobar  v.  Koplin,  supra.  The  practice  in  relation 
to  nonsuits,  or,  in  present  phraseology,  dismissing  the  com 
plaint,  is  that  it  may  be  granted  at  the  close  of  the  evidence  on 
both  sides,  or  at  any  other  time  when  the  plaintiff  admits  he  ha» 
no  further  evidence. 

3.  On  a  failure  of  proof  on  the  part  of  the  defendant.  At 
the  close  of  the  cause,  if  a  prima  fade  case  be  established  on  the 
part  of  the  plaintiff,  and  it  is  undisputed  by  the  defendant,  it 
has  been  always  usual  to  direct  a  verdict  for  the  plaintiff.    See 
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Nchck  ▼.  OoUkmUh,  7  Wend.  160;  Crawford  t.  WUson,  4  Barb. 
504,  518;  Rich  v.  Bich,  16  Wend.  676.  This  rests  upon  the 
same  principle  as  the  power  to  nonsuit,  that  the  court  is  the 
judge  of  the  law  when  there  is  no  dispute  about  facts.  Ver- 
dicts to  an  immense  amount  are  daily  taken,  under  the  direction 
of  the  presiding  judge,  in  cases  where  the  defense  has  wholly 
failed;  the  juiy  assent  to  the  direction  by  giving  their  verdict. 
The  fact  thus  found  is  as  conclusive  upon  the  parties  as  if  it  had 
been  the  result  of  a  long  deliberation.  Nor  is  there  anything 
in  this  practice  that  impairs  the  rights  of  the  jurors,  or  the  effi- 
ciency of  trial  by  juiy.  It  does  not  conflict  with  the  maxim,  Ad 
queslionem  facH  rum  respondent  judices;  ad  quesiianem  legis  non 
respondent  juratores:  Co.  lai.  295  b.  To  bring  a  case  in  hostil- 
ity to  the  maxim,  it  must  be  shown  that  a  controverted  question 
of  fact  was  decided  by  the  judge  without  the  intervention  of  the 
juiy.  Here  was  no  fact  in  dispute,  and  the  jury  actually  gave 
the  verdict. 

In  the  case  of  People  v.  Croswell,  3  Johns.  Gas.  337,  the  rights 
of  jurors  were  most  elaborately  discussed.  In  his  thirteenth 
proposition  (Id.  362)  General  Hamilton  remarks:  *'  That  in  the 
general  distribution  of  powers,  in  any  system  of  jurisprudence, 
the  cognizance  of  law  belongs  to  the  court,  of  fact  to  the  jury; 
that  as  often  as  they  are  not  blended,  the  power  of  the  court  is 
absolute  and  exclusive;  that  in  civil  cases  it  is  always  so,  and 
may  be  rightfully  so  exerted."  And  it  was  expressly  asserted  by 
Kent,  J.,  in  delivering  his  opinion  in  the  same  case:  Id.  376. 
''The  opinion  of  the  judges  in  criminal  cases,"  he  observes, 
"  will  generally  receive  its  due  weight  and  effect,  and  in  civil 
cases  it  can  and  always  ought  to  be  ultimately  enforced  by  the 
power  of  settiDg  aside  the  verdict." 

These  principles  were  quoted  with  approbation  by  the  supreme 
court  in  Snyder  v.  Andrews^  6  Barb.  48,  and  have  been  approved 
in  many  other  cases.  The  judge  did  not,  in  the  present  case, 
decide  the  question  of  fact;  he  withdrew  nothing  from  the  juiy; 
his  decision  amounted  only  to  a  charge  to  find  those  issues  for 
the  plaintiff.  The  jury  might  have  refused  to  do  so,  or  have 
found  the  other  way  without  being  liable  to  punishment.  The 
only  remedy  for  such  a  verdict  would  have  been  to  set*  it  aside; 
but  the  jury  acquiesced  in  the  direction,  and  found  for  the  plaintiff. 
The  cases  which  show  that  it  is  not  competent  for  the  court  to 
direct  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  against  the  consent  of  the  parties,  are  not  applicable  to  the 
question  we  are  considering:  Elyy.  Adams,  19  Johns.  813;  Hyd^ 
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T.  8Ume,  9  Cow.  280  [18  Am.  Dec.  601].  The  principle  decided 
in  HfchoU  y.  OoldamUh,  7  Wend.  163,  and  Buddy.  Davis,  8  Hill 
(N.  Y.),  287;  affirmed  in  error,  7  Id.  629;  Gfvwfard  t.  Wilson 
and  Eu^  y.  Bich,  supra,  sustain  the  ruling  of  the  conrt  below. 

If  ihe  refusal  of  the  learned  judge  to  submit  the  foregoing 
questions  to  the  jury  be  deemed  a  refusal  to  permit  the  defend- 
ant's counsel  to  address  the  jury  thereupon,  it  was  not  the  sub* 
ject  of  an  exception.  Whether  counsel  shall  be  permitted  to 
address  the  jury  is  a  matter  Testing  in  the  sound  discretion  of 
the  court;  this  has  always  been  so  treated.  Under  the  former 
constitution  there  was  a  time  when  all  causes  originating  in  jus* 
tices'  courts  were  required  to  be  submitted  in  the  supreme  court 
without  an  oral  argument.  The  courts  in  this  state  haye  for  a 
long  time  limited  the  number  of  counsel  to  address  the  jury  when 
a  cause  was  to  be  summed  up,  and  to  examine  and  cross-examine 
witnesses.  The  conyention  of  judges  held  in  August  last,  under 
section  470  of  the  code  of  1852,  embracing  the  judges  of  the 
supreme  court,  superior  court  of  New  York,  and  court  of  com- 
mon pleas  of  that  city  and  county,  by  a  general  rule,  restricted 
the  number  of  counsel  to  be  heard  on  each  side,  at  general  and 
special  terms,  to  one,  and  the  time  beyond  which  they  should 
not  be  heard,  except  when  otherwise  ordered,  to  two  hours  each : 
See  rules  13  and  14.  A  similar  rule  exists  in  the  supreme  court 
of  the  United  States,  and  this  court  limits  the  number  to  be 
heard  on  a  side.  All  these  restrictions  imply  that  the  right  to 
address  the  jury  or  the  court  is  not  an  absolute,  unqualified 
right,  to  be  exercised  by  as  many  counsel  as  may  be  employed. 

The  courts,  on  the  same  principle,  limit  the  number  of  wit- 
nesses to  be  examined  on  a  side,  in  all  collateral  issues:  KoUon 
y.  Moses,  3  Barb.  36;  Spear  y.  Myers,  6  Id.  445;  and  doubtless 
may  do  so  on  the  main  issue.  On  the  same  principle,  too,  it  rests 
in  the  discretion  of  the  court  whether  a  witness  once  examined 
may  be  recalled  and  examined  further  on  the  same  or  other 
subjects:  Law  v.  Merrills,  6  Wend.  21G,p€r  Walworth,  Chancel- 
lor; People  Y.  Mather,  4  Id.  246  [21  Am.  Dec.  122];  Phill.  Ev.^ 
Cowen  &  Hill's  notes,  711,  788;  DuncJde  y.  Kocker,  11  Barb. 
887.  If  the  judge  at  the  trial  eirs  in  the  exercise  of  this  discre- 
tion, the  remedy  is  by  motion  for  a  new  trial  on  a  case.  It  is 
well  settled  that  a  bill  of  exceptions  can  not  be  tahen  to  reyiew 
the  exercise  of  discretionary  power:  Fhill.  Ey.,  Cowen  &  Hill'a 
notes,  711,  788,  where  many  of  the  cases  are  collected.  In 
this  aspect  of  the  case,  then,  an  appeal  will  not  lie  for  the  re- 
fusal of  the  judge  to  permit  the  counsel  to  address  the  jury  on  the 
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questions  now  under  discussion,  there  being  no  question  of 
damages  to  be  passed  upon.  In  point  of  form,  therefore,  on  the 
&ots  assumed  by  the  learned  judge,  there  was  no  error  in  direct- 
ing a  verdict  for  the  plaintiff  instead  of  submitting  the  matter 
as  an  open  question  to  the  jury.  The  manner  of  stating  the 
question  on  the  record  is  not  according  to  the  usual  practice, 
but  it  is  ncTertheless  intelligible. 

I  have  hitherto  treated  the  case  as  if  the  facts  in  relation  to 
those  points  were  all  on  one  side,  as  stated  by  the  judge;  if  so, 
there  was  no  fact  in  dispute.  Whether  the  judge  was  right  in 
that  assumption  or  not  could  more  properly  be  reyiewed  in  the 
court  below  on  a  case  containing  the  whole  evidence.  The  ex- 
ception does  not  point  to  the  fact  that  the  judge  was  wrong  in 
his  assumption  of  what  was  established  by  the  eyidence,  but  to 
the  legal  conclusion  which  he  deduced  from  it.  The  learned 
judges  in  the  court  below  have,  moreover,  discussed  these  ques- 
tions of  fact  in  an  able  and  elaborate  manner,  and  shown  to  my 
satisfaction  that  the  judge  at  the  trial  was  right  in  his  assump- 
tion. It  would  be  a  waste  of  time  to  travel  over  the  same 
ground.  It  is  well  settied,  also,  that  when,  on  the  trial  of  a 
cause,  a  faet  is  assumed  by  the  court  and  counsel  to  exist,  and 
the  case  is  disposed  of  at  the  trial  upon  such  assumption,  the 
non-existence  of  the  fact  in  the  case  presented  to  the  court  on 
a  motion  for  a  new  trial  can  not  be  urged  in  opposition  to  the 
application  for  a  new  trial:  Beekman  v.  Bondy  19  Wend.  444. 
This  must  be  so,  likewise,  on  a  bill  of  exceptions,  when  the 
non-existence  of  the  fact  is  not  made  a  point  in  the  court 
below.  The  range  of  the  discussion,  however,  on  this  appeal, 
has  made  it  necessary,  or  at  least  expedient,  that  a  few  words 
«hould  be  added  on  this  branch  of  the  subject;  and — 

1.  Of  the  question  of  fraud  in  the  New  York  case.  Fraud 
can  never,  in  judicial  proceedings,  be  predicated  of  a  mere 
emotion  of  the  mind,  disconnected  from  an  act  occasioning  an 
injury  to  some  one.  A  fraudulent  transaction  implies  a  wrong 
clone  as  well  as  a  person  wronged.  The  term  ''fraud,"  when 
applied  to  inspectors  of  an  election,  implies,  ex  vi  termini^  that 
some  legal  voter  has  been  designedly  and  wrongfully  deprived 
•of  his  vote,  or  that  an  illegal  vote  has  been  purposely  and  un- 
justly  received  by  those  ofiScers,  or  that  a  false  estimate  has  been 
imposed  upon  the  public  as  a  genuine  canvass.  In  the  present 
case,  however,  the  judge  was  asked  to  submit  to  the  juiy  to  find 
fraud  in  the  inspectors  of  the  second  district  of  the  fourteenth 
•ward  in  the  city  of  New  York,  from  certain  actual  or  supposed 
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Inr^gnlarities,  in  a  case  where  it  api>ear8  from  ihe  record  that  it 
was  not  shown  or  alleged  on  the  trial  that  any  illegal  votes  were 
received  or  legal  votes  rejected,  and  in  the  face  of  the  testi- 
mony of  all  the  inspectors,  embracing  both  political  parties, 
and  which  was  not  contradicted,  that  the  votes  of  the  district 
were  fairly  and  honestly  received,  and  accurately  canvassed  and 
returned.  With  respect  to  that  return,  the  defendant  is  the 
assailant  and  holds  the  affirmative.  It  will  be  shown,  in  another 
connection,  that  it  should  have  been  received  by  the  county 
canvassers.  The  legal  presumption  is  in  its  favor.  It  is  no 
answer  to  this  that  the  irregularities  of  the  inspectors  have 
rendered  it  impossible  to  detect  the  fraud.  The  decision  of  the 
learned  judge  with  respect  to  these  irregularities  belongs  to  an- 
other exception.  We  are  now  upon  the  exception  to  this  de- 
cision refusing  to  submit  to  the  jury  to  find  fraud  without  evi- 
dence in  closing  the  polls  and  canvassing  the  votes  in  that 
district.  This  is  quite  a  different  matter  from  the  question  of 
irregnlariiy,  and  must  be  kept  distinct  from  it.  The  judge  did 
•'not  err  in  refusing  the  motion  of  the  defendant's  counsel  in 
this  respect. 

2.  On  the  refusal  to  submit  to  the  jury  whether  the  votes  for 
Benjamin  0.  Welch,  jun.,  and  Benjamin  Welch  were  intended 
for  Benjamin  Welch,  jun.  What  that  decision  in  reality  was, 
and  the  grounds  of  it,  have  already  been  shown;  a  few  words 
more  will  be  addeyi.  The  court  did  not  treat  the  question  of 
the  intention  of  the  voters  who  deposited  the  defective  ballots, 
as  a  question  of  law;  it  was  treated  throughout  as  a  question  of 
fact,  to  be  established  by  the  evidence.  The  ground  taken  by 
the  judge  was  that  the  intention  of  the  voters  to  vote  for  Ben- 
jamin Welch,  jun.,  was  prima  facie  established,  and  not  at- 
tempted to  be  explained  or  contradicted,  and  there  was,  there- 
fore, no  question  of  fact  for  the  jury.  His  decision  was  a  mere 
direction  or  charge  to  the  jury  to  find  for  the  plaintiff  with  re- 
spect to  those  matters,  and  they  found  accordingly.  The  evi- 
dence was  not  withdrawn  from  them,  but  in  truth  passed  upon 
by  them.  It  was  not,  indeed,  submitted  as  an  open,  contro- 
verted question,  or  summed  i«p  by  counsel.  But  when  that  in- 
tention of  the  voter  was  placed  beyond  dispute,  as  it  was  in  this 
case,  by  the  evidence,  it  became  a  pure  and  unmixed  question 
of  law  whether  those  defective  ballots  should  on  this  trial  be 
allowed  to  Benjamin  Welch,  jun.,  or  not.  The  result  was  the 
same  as  if  the  judge  had  charged  the  jury  that  if  they  believed 
that  the  voters  intended  by  the  defective  ballots  to  vote  for 
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Benjamin  Weloh,  jnn.,  of  whioh  ihere  was  no  doubt,  those  ToteSt 
in  point  of  law,  should  be  estimated  by  them  to  Mr.  Welch. 

It  was  nnneoessaiy  to  decide  that  those  defectiTe  ballots 
should  have  been  allowed  and  canTassed  to  Benjamin  Welch, 
jun.,  bj  the  state  canTassers.  The  court  did  not  say,  as  matter 
of  law,  irrespectiTe  of  the  extrinsic  facts  jxroved,  that  Benjamin 
G.  Welch,  jun.,  and  Benjamin  Welch  without  the  ''jun."  meant 
Benjamin  Welch,  jun.  It  was  the  extrinsic  evidence  that  made 
the  intention  of  the  voters  obvious. 

In  my  own  opinion,  the  state  canvassers  act  ministeriaUy  in  the 
main  in  making  their  certificate.  They  can  not  be  duu^^ed  with 
error  in  refusing  to  add  to  the  votes  for  Benjamin  Welch,  jun., 
those  which  were  given  for  Benjamin  0.  Welch,  jun.,  and  for 
Benjamin  Welch  without  the  ''jun."  They  had  not  the  means 
which  the  court  possessed  on  the  trial  of  this  issue  of  ascertain- 
ing by  evideiice  aliunde  the  several  county  returns  the  intention 
of  the  voters  and  the  identity  of  the  candidate  with  the  name  on 
the  defective  ballots.  Their  judicial  power  extends  no  further 
than  to  take  notice  of  such  matters  of  public  notoriety  as  that 
certain  well-known  abbreviations  are  generally  used  to  designate 
particular  names,  and  the  like.  It  is  enough,  probably,  to  say 
that  the  legislature  has  not  clothed  either  the  state  officers  or  the 
subordinate  boards  of  inspection  with  power  to  hear  and  de- 
termine by  the  means  of  evidence  aliunde  the  return  the  inten- 
tion of  the  voters.  The  strictness  with  which  these  boards 
should  be  held  to  the  record  before  them  is  dictated  by  sound 
policy  and  enlightened  wisdom.  Who  could  desire  to  see  the 
close  of  every  canvass  followed  up  by  a  rush  of  heated  partisans 
to  disprove  by  their  testimony  the  estimate  made  by  the  proper 
authority? 

But  the  question  whether  the  state  canvassers  ought  to  have 
allowed  to  Mr.  Welch  the  defective  ballots  is  not  necessarily 
involved  in  this  case,  if  this  court  shall  be  of  opinion  that  on 
the  trial  of  this  cause  it  was  competent  to  go  behind  both  the 
certificate  and  ballot-box  to  ascertain  the  voters'  intention  in 
depositing  the  ballots  in  controversy.  It  has  been  strenuously 
insisted  by  the  counsel  for  the  appellant  that  the  court  does 
not  possess  this  power;  he  insists  that  the  court  can  go  no 
further  in  this  action  than  to  correct  mistakes  of  the  returning 
officers,  and  to  prove  facts  which  show  the  return  to  be  false^ 
and  to  make  it  such  as  it  ought  to  have  been  made  by  the  can- 
vassers. Such  errors,  whether  intentional  or  otherwise,  no 
doubt  can  be  corrected  by  this  action,  and  many  of  the  cases 
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ceferred  to  on  the  argument  did  not  reqoiie  a  more  aearbhing 
remedy.  'l!inB  quertion  is  of  snffieient  importance  to  be  viewed 
upon  principle  and  authority. 

1.  Upon  principle:  It  ia  by  the  popular  ezpreesion  by  the 
Toters,  through  the  ballot-box,  that  a  title  ia  derived  to  an 
clectiTe  ofiSce.  The  certificate  of  the  board  of  canyaaaera  ia  mere' 
evidence  of  the  peraon  to  whom  a  majority  of  the  Totea  weie 
given.  The  certificate  may,  indeed,  be  conclusive  in  a  contro- 
versy arising  collaterally,  or  between  the  party  holding  it  and  a 
stranger.  But  when  this  proceeding  is  instituted  in  the  name 
of  the  people,  it  loses  its  conclusive  character,  and  becomes 
only  prima  facie  evidence  of  the  right.  The  pleadings  in  this 
case,  it  has  already  been  shown,  were  so  framed  as  distinctly  to 
present  the  question  whether  the  ballots  now  in  controversy 
were  intended  by  the  voters  for  Benjamin  Welch,  jun.  If  the 
issue  thus  tendered  by  the  plaintiff  was  irrelevant,  the  defend- 
ant should  have  moved  to  strike  it  out;  by  taking  issue  upon  it, 
and  going  down  to  trial,  and  litigating  the  facta  involved  in  it, 
he  concedes  its  materiality.  This  concession,  it  is  true,  is  not 
conclusive  upon  the  court;  but  I  think  it  was  the  intention  of 
the  code,  and  certainly  it  was  of  the  pleaders  on  both  sides, 
that  the  issue  should  involve  an  inquiiy  into  the  right  to  the 
office,  as  derived  from  the  highest  source  of  popular  sovereignty, 
and  not  merely  the  right  derived  from  the  certificate.  It  will 
be  seen  that  the  pleadings  in  this  case  are  essentially  different 
from  the  precedents  under  the  former  practice  in  analogous 
proceedings:  See  the  forms  in  People  v.  Van  Slyck^  4  Oow.  297. 

2.  Upon  authority:  In  the  case  of  People  v  Ferguson,  8  Cow. 
102,  decided  in  1827,  a  new  trial  was  granted  by  the  supreme 
court,  to  enable  the  relator  to  prove  on  the  trial  of  the  issue 
that  votes  given  for  H.  F.  Yates  were  intended  by  the  voters  for 
Henry  F.  Yates.  That  was  an  information  in  the  nature  of  a 
qwo  warranto^  to  determine  whether  Ferguson  or  Yates  was 
elected  clerk  of  Montgomery  county.  If,  on  that  trial,  fourteen 
ballots  on  which  were  written  H.  F.  Yates  were  allowed  to  Henry 
F.  Yates,  he  would  be  entitied  to  the  office  instead  of  Ferguson, 
to  whom  the  certificate  was  given  by  the  county  canvassers. 
That  case  is  exactly  in  point,  and  goes  further,  indeed,  than  is 
necessary  in  the  one  imder  consideration.  The  late  Chief  Jus- 
tice Savage,  in  the  course  of  his  opinion  in  that  case,  says  you 
may  look  beyond  the  ballot-boxes  for  testimony  as  to  the  inten- 
tion of  the  voter,  and  that  the  question  of  intention  is  fairly  for 
the  jury.    This  doctrine  was  approved  by  the  same  court  in 
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People  T.  Seaman,  6  Denio,  409,  decided  in  1818,  in  a  similar 
proceeding  to  test  the  title  of  the  parties  to  the  oflftce  of  saper- 
Tisor. 

In  the  earlier  case  of  People  y.  Van  Slyck,  4  Oow.  297,  an  in- 
formation in  the  nature  of  a  qwo  toarranio  was  broaght  to  onst 
the  defendant  from  the  office  of  sheriff.  It  was  insisted  by  the 
defendant's  counsel  that  the  decision  of  the  canvassers  was  con- 
clusive, and  could  not  be  reviewed  but  bj  certiorari^  and  that 
the  certificate  of  the  canvassers  could  not  be  impeached  in  this 
way;  but  the  court  held  that  the  certificate  was  not  conclusive; 
and  on  a  special  verdict,  finding  that  the  vote  of  one  town  had 
been  improperly  rejected  by  the  couniy  board,  which  if  received 
would  have  altered  they  result,  they  ousted  the  defendant.  This 
case  shows  that  the  court  may  go  behind  the  certificate.  It 
shows  also  that  it  is  the  election,  and  not  the  certificate  of  the 
canvassers,  that  gives  the  right  to  an  office. 

In  People  v.  Vaily  20  Wend.  12,  the  case  of  People  v.  Ferguson. , 
eupra,  is  expressly  recognized  as  sound  law;  and  Bronson,  J., 
says  that  in  those  legislative  bodies  which  have  the  power  ta 
judge  of  their  own  members,  it  is  the  settled  practice,  when  the 
right  of  the  sitting  member  is  called  in  question,  to  look  beyond 
the  certificate  of  the  returning  officers;  ''and  I  think,"  he  ob- 
serves, "a  court  and  jury,  with  better  means  of  arriving  at 
truth,  may  pursue  the  same  course."  We  are  not  called  upon  to 
say  that  every  possible  question  arising  under  the  election  law 
may  be  corrected  in  this  way;  it  is  enough  that  the  principle  con- 
tained in  People  v.  Ferguson^  supra,  sustains  the  ruling  of  the 
court  below.  That  case  has  stood  the  scrutiny  of  more  than  a 
quarter  of  a  century;  and  has  neither  been  disturbed  by  the 
new  constitution  nor  the  repeated  revision  of  the  election  law. 
I  see  nothing  in  the  present  case  that  requires  us  to  depart 
from  it.  Nor  is  there  any  danger  to  be  apprehended  to  the 
security  of  our  institutions  by  pursuing  this  practice.  The  right 
to  an  office  is  no  higher  than  a  right  to  life,  liberty,  or  property. 
There  is  no  principle  that  should  withdraw  the  first  from  the 
cognizance  of  a  court  and  jury  to  the  exclusion  of  the  last; 
both  will,  indeed,  be  safe  under  the  administration  of  the  ordi- 
nary tribunals. 

It  now  remains  to  notice  the  other  questions  of  law  which 
are  presented  by  the  record. 

1.  The  learned  judge  decided,  in  his  direction  to  the  jury, 
that  the  votes  given  in  the  western  district  of  the  first  ward  of 
the  eitj  of  BufiBdo  were  properly  canvassed  and  allowed  to  Mr. 
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Welch»  notwithstanding  the  inspectoxs  took  the  oath  of  office 
upon  a  book  called  "  Watts'  Psalms  and  Hymns/'  and  not  upon 
the  gospels;  notwithstanding  these  challenged  voters  and  two 
of  the  clerks  were  sworn  upon  the  same  book,  it  being  beyond 
dispute  that  in  each  case  ttie  affiants  supposed  the  book  to  be 
a  testament  or  bible,  and  were  ignorant  of  the  fact  that  it  was 
otherwise.  To  this  the  defendant's  counsel  excepted.  This 
exception  is  not  well  taken,  for  two  reasons:  1.  The  neglect  of 
the  inspectors  or  clerks  to  take  any  oath  would  not  have  vitiated 
the  election.  It  might  have  subjected  those  officers  to  an  in* 
dictment  if  the  neglect  was  willful:  Laws  of  1842,  p.  132,  sec. 
19,  and  2  B.  S.  696,  sec.  38;  In  the  Matter  of  (he  Election  of  the 
Directors  of  the  Mohawk  and  HudKm  Bailroad,  19  Wend.  135; 
Greenleaf  v.  Low,  4  Denio,  168;  Weeks  v.  Ellis,  2  Barb.  820. 
These  and  numerous  other  cases  show  that  the  acts  of  publio 
officers,  being  in  by  color  of  an  election  or  appointment,  are 
valid  so  far  as  the  .public  is  concerned.  2.  The  oath  in  thia 
case,  though  irregularly  administered,  was  a  valid  oath.  If  the 
party  taking  it  makes  no  objection  to  the  mode  of  administering 
it  at  the  time,  he  is  deemed  to  have  assented  to  the  particular 
form  adopted,  and  is  liable  to  all  the  consequences  of  perjury, 
as  if  it  had  been  administered  in  strict  conformity  to  the  statute: 
Phill.  Ev.,  C!owen  &  Hill's  notes,  705;  Id.  1503;  Cadyy.  Norton, 
14  Pick.  286;  CommontoeaUh  v.  Bussdl,  16  Id.  153.  The  chal- 
lenged voters  are  as  amenable  to  an  indictment  for  perjury  as  if 
they  had  been  sworn  on  the  gospels.  The  learned  judge,  there- 
fore, committed  no  error  in  holding  that  the  votes  in  Buffido^ 
above  mentioned,  were  properly  canvassed  and  allowed  to  Mr. 
Welch. 

2.  The  ballots  for  Benjamin  Welch,  jun.,  in  the  several  elec- 
tion districts  in  Herkimer  county,  in  which  the  specimen  ballot 
headed  "State"  had  at  the  bottom  ''For  county  judge,  Eera 
Graves,"  were  properly  canvassed  and  allowed  to  Mr.  Welch. 
Whatever  e£Eect  this  might  have  upon  the  ballot  for  county 
judge,  it  had  none  upon  other  candidates  upon  the  state  ticket. 
The  statute  forbids  inserting  on  the  same  ballot  more  than  one 
name  for  the  same  office:  Laws  of  1842,  p.  118,  sec.  8.  The 
judge  did  not  err,  therefore,  in  holding  that  the  Herkimer  votes 
were  rightfully  allowed  to  Mr.  Welch. 

8.  There  was  no  good  reason  for  rejecting  the  votes  in  the 
seoond  election  district  of  the  town  of  Chesterfield.  There  was 
sufficient  proof  that  the  gentlemen  acting  as  inspectors  were 
saoh  dejure;  and  if  not,  it  will  be  shown  under  another  head 
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thcti  thej  were  at  least  so  de/ado,  and  that  that  was  sufficient  to 
support  their  acts.  The  county  canvassers  of  the  couniy  of 
Essex  had  no  right  to  reject  the  certificate  of  the  board  of  in- 
spectors. It  was  regular  on  the  face,  and  presented  to  them  in 
time.  The  statute  has  nowhere  inyested  them  with  the  power 
which  they  assumed  to  exercise:  Laws  of  1842,  pp.  124, 125. 
The  fifteenth  section,  which  authorizes  the  county  board  to  de- 
pute one  of  their  number  to  return  the  certificate  of  the  district 
inspectors  to  those  officers,  to  supply  omissions  and  correct 
clerical  mistakes  if  any  exist,  and  to  adjourn  in  the  mean  time 
to  allow  the  corrections  to  be  made,  is  all  the  correcting  or  re- 
vising  power  which  the  county  board  has  oyer  the  district  board. 
The  corrections  in  this  case  are  to  be  made  by  the  latter  board, 
and  they  are  not  permitted  to  alter  any  decision  before  made  by 
them.  The  learned  judge  was  right,  therefore,  in  holding  that 
those  votes  should  be  allowed,  notwithstanding  they  had  been 
rejected  by  the  county  canvassers,  and  were  not  included  in  the 
estimate  of  the  state  canvassers. 

4.  The  votes  given  in  the  second  election  district  of  the  town 
of  Williamsburgh  were  canvassed  by  the  counij  and  state  can- 
vassers to  Benjamin  Welch,  jun.  The  defendant,  in  seeking  to 
reject  them,  holds  the  affirmative.  He  takes  upon  himself  tho 
business  of  showing  either  that  the  number  of  votes  have  been 
untruly  canvassed,  or  that  some  other  facts  exist  which  invali- 
date the  certificate.  1.  From  the  record  it  appears  that  no 
illegal  votes  were  received  in  said  district  at  said  election,  and 
no  legal  votes  were  offered  and  rejected;  that  all  the  votes  given 
at  said  election  were  honestly  canvassed  to  the  respective  can- 
didates, and  a  true  and  faithful  return  of  said  votes  were  made 
by  the  inspectors.  There  was  no  dispute  about  these  facts,  and 
the  evidence  was  received  without  objection.  The  defendant, 
therefore,  failed  to  show  that  he  sustained  any  injury  by  any  act 
of  the  inspectors,  or  that  their  certificate  did  not  truly  state  the 
result  of  the  popular  will  at  that  poll.  2.  The  defendant, 
failing  to  show  the  return  false,  seeks  to  reject  it  altogether,  on 
account  of  the  non-compliance  by  the  inspectors  with  some  of 
the  provisions  of  the  election  laws.  There  are  various  duties 
enjoined  by  law  on  the  inspectors,  the  great  objects  of  which 
are:  1.  To  afford  to  every  citizen  having  a  constitutional  right 
to  vote  an  opportunity  to  exercise  that  right;  2.  To  prevent 
every  one  deprived  of  that  right  from  voting;  and  3.  To  conduct 
the  election  in  such  a  manner,  in  point  of  form,  that  the  true 
number  of  legal  votes  can  be  ascertained  with  certainty.    If  all 
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these  objects  be  accomplished,  as  thej  seem  io  have  been  in  this 
case,  to  reject  the  whole  votes  because  the  inspectors  failed  to 
comply  with  every  prescribed  regulation  would  be,  as  was  well 
remarked  by  one  of  the  judges  in  the  court  below,  to  place  a 
higher  value  on  the  statute  regulation  than  on  the  right  itself;  it 
would  be  a  sacrifice  of  substance  to  form.  It  is  proper,  however, 
to  examine  these  objections,  and  to  see  whether  the  irregularities 
complained  of  have  rendered  the  state  of  the  poll  in  that  district 
so  doubtful  and  uncertain  that  no  reliance  can  be  placed  upon  it. 
The  first  objection  I  shall  consider  relates  to  the  inspectors 
of  the  election.  It  appears  by  the  record  that  the  inspectors 
who  opened  the  polls  in  the  morning  were  not  regularly  sworn, 
and  that  they  were  appointed  by  the  supervisors,  town-clerk,  and 
a  single  justice,  ''inspectors  of  the  election  for  the  second  dis- 
trict of  Uie  town*  of  Williamsburgh,  to  act  until  others  are  ap- 
pointed." It  was  dated  November  4,  1851.  It  appears  that 
there  were  inspectors  elected  for  that  district,  but  they  were  not 
present  at  the  opening  of  the  polls.  There  can  be  no  doubt 
that  this  appointment  was  a  colorable  authority  for  those  in- 
spectors, and  that  their  acts  in  that  capacity  were  valid,  so  far  aa 
third  persons  are  concerned.  Their  omission  to  take  the  oath  in 
due  form  did  not  invalidate  their  acts.  The  defendant's  counsel 
does  not  deny  that  these  inspectors  were  officers  de  facto;  but  he 
insists  that  their  appointment  made  them  inspectors  for  the 
entire  election,  and  thus  vacated  the  office  of  the  elected  in* 
spectors;  and  if  so,  the  latter  could  not  act  at  all,  and  were  not 
even  inspectors  de/acio.  I  think  this  result  would  follow  if  the 
inspectors  in  question  had  been  legally  appointed  under  the 
twenty-second  section  of  the  act:  Laws  of  1812,  p.  117.  But 
there  was  a  defect  in  their  appointment.  The  statute  contem- 
plates that  at  least  two  of  the  justices  should  sign  it,  without 
which,  in  the  country  towns,  there  would  not  be  a  majority  of 
the  appointing  power.  In  the  absence  of  proof  to  the  contrary, 
we  must  intend  that  there  were  the  usual  number  of  justices  in 
the  town.  There  not  being  the  requisite  number  of  officers  con- 
curring in  the  appointment,  it  was  defective.  There  was  still 
another  defect.  The  statute  contemplates  that  the  inspectors 
should  be  appointed  to  supply  the  vacancy  of  those  absent. 
Although  it  is  silent  as  to  the  duration  of  their  offices,  yet  it 
is  obviously  for  that  election.  In  this  case,  they  were  appointed 
''  to  act  until  others  were  appointed."  The  town  officers  sup- 
posed that  they  had  the  right  of  making  an  appointment  during 
their  pleasure.     I  think  they  had  no  such  power.     The  appoint- 
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xneni  merelj  gave  fhern  a  ooloraUe  anihority,  and  did  not  dis- 
place the  elected  inspectors.  The  latter,  on  appearing  at  the 
polls,  had  a  right,  as  inspectors  de  jure,  to  take  the  charge  of 
the  election  and  to  make  the  return. 

The  statute  requires  that  the  inspectors,  after  taking  the  oath, 
shall  appoint  two  clerks,  who  shall  take  the  constitutional  oath: 
Laws  of  1842,  p.  118,  sees.  3, 4.  This  is  directory.  If  no  clerks 
can  be  procured,  the  election  is  not  to  fail.  The  inspectors  must 
perform  the  duty  which  ordinarily  is  devolved  upon  the  clerks. 
The  failure  of  the  clerks  to  take  the  oath  did  not  render  their 
acts  void.  The  occasional  interference  of  more  inspectors  than 
three  does  not  prejudice  the  return,  since  the  whole  election  was 
conducted  by  inspectors  who  were  at  least  such  de  facto ,  and  for 
the  most  of  the  time  by  those  who  were  such  dejure. 

It  is  not  to  be  disguised  that  there  were  irregularities  in  this 
district,  for  which  the  inspectors  were  censurable,  and  perhaps 
liable  to  be  punished  by  indictment.  Had  the  defendant's  coun- 
sel contended  on  the  trial  that  these  irregularities  rendered  the 
state  of  the  canvass  uncertain,  he  should  have  asked  to  go  to  the 
jury  with  the  question  whether  the  votes  were  accurately  can- 
vassed or  not.  By  omitting  to  do  so,  and  by  conceding  that  the 
questions  were  questions  of  law  and  not  of  fact,  and  allowing  it  to 
be  proved  without  objection  that  the  votes  were  accurately  can- 
vassed, nothing  was  left  but  the  abstract  question  whether  an 
omission  to  comply  with  the  statutoiy  requirements  in  question 
per  se  invalidated  the  votes  of  that  district.  If  these  require- 
ments be  directory,  and  not  jurisdictional,  the  learned  judge  was 
right  in  deciding  that  the  votes  were  properly  allowed.  The 
cases  6n  the  subject  of  what  provisions  in  the  statute  relative  to 
the  elections  are  directory,  and  what  are  jurisdictional  or  imper- 
ative, are  elaborately  collected  and  examined  by  the  learned 
judges  in  the  court  below,  and  I  do  not  deem  it  necessary  to 
review  them  at  large.  I  will  merely  refer  to  some  of  them: 
Doughty  v.  Eope^  3  Denio,  251;  Elmendorf  v.  Mayor  of  New 
York,  25  Wend.  696;  Merchant  v.  Langworthy,  6  Hill,  646;  Ee 
parte  Heath,  3  Id.  43;  Jackson  v.  Young,  5  Cow.  269  [15  Am. 
Dec.  473];  Striker  v.  KeUy,  7  Hill,  d;  People  v.  Peck,  11  Wend. 
604  [27  Am.  Dec.  104];  In  re  Mohawk  and  Hudson  R.  B.  Co., 
19  Id.  143;  and  see  Smith  on  Statutes,  782,  799,  where  the 
cases  are  reviewed.  Vj^n  the  analogy  of  these  and  other 
cases,  the  requirements  of  the  statutes  which  were  not  complied 
with  are  clearly  directory. 

An  officer  de/acto  is  one  who  comes  into  office  by  color  of  H 
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I^gal  appointDient  or  election;  his  acts  in  {bat  capecilj  are  aa 
Talidy  BO  far  as  the  paUio  ia  oonoemed,  aa  the  acta  of  an  officer 
de  jure;  hia  title  can  not  be  inquired  into  coUaterallj.  The 
doctrine  on  this  sabject  will  be  found  in  the  foUoning  cases: 
People  Y.  BarOeU,  6  Wend.  422;  People  y.  WhiJte,  24  Id.  625, 
639, 664;  People  t.  Covert,  1  Hill  (N.  Y.),  674;  People  t.  Stevens, 
6  Id.  616;  People  y.  Hopwn,  1  Denio,  676;  Weeks  y.  EUis,  2  Barb. 
824;  Margate  Pier  Corp.  y.  Hannam,  8  Bam.  &  Aid.  266»  270. 
Third  persons  can  justify  under  officers  de  facto:  Weeks  y.  Ellis, 
supra;  Margate  Pier  Corp,  y.  Eannam,  supra;  WUoox  y.  SmUh, 
6  Wend.  231  [21  Am.  Dec.  213].  Had  the  sheriff  or  constable 
arrested  a  disorderly  person,  under  authority  from  either  of  the 
boards  of  inspectors,  who  were  merely  such  de/acto,  he  would 
haye  been  protected.  The  person  of  the  yoter  is  as  securely 
guarded  under  the  authorily  of  inspectors  de  facto  as  of  in* 
specters  de  jure,  A  challenged  yoter  swearing  falsely  before  a 
de  facto  board  of  inspectors  is  as  much  liable  to  punishment 
under  the  statute  as  if  the  oath  had  been  administered  by  in- 
spectors dejure:  Laws  of  1842,  p.  134,  sec.  1;  2  B.  S.  681,860. 
1;  State  y.  HascaU,  6  N.  H.  862;  2  Phill.  Ey.,  Oowen  &  Hill's 
notes,  1101;  Van  Sieenbergh  y.  Korts,  10  Johns.  167;  Howard 
y.  Sexton,  1  Denio,  440.  In  the  latter  case  Bronson,  J.,  says: 
**  If  parties  should  go  to  trial  before  a  judge  or  justice  of  the 
peace  who  had  not  taken  the  oath  of  office,  I  think  a  witness 
who  should  swear  false  on  such  trial  could  not  escape  the  pain 
of  peijuiy."  And  it  is  laid  down  by  1  Hawk.  P.  O.,  c.  69,  sec« 
4,  that  a  false  oath  taken  before  commissioners,  whose  commis- 
sion at  the  time  is  in  strictness  determined  by  the  demise  of  the 
king,  is  perjury,  if  taken  before  such  time  as  the  commissioners 
had  notice  of  such  demise:"  Bac.  Abr.,  tit.  Perjury,  A.  Such 
officers,  after  the  demise  of  the  king  and  before  notice,  are 
merely  officers  de  facto. 

The  learned  judge  did  not  decide  that  inspectors  might  law- 
fully omit,  at  their  pleasure,  any  of  the  requirements  of  the 
statute;  he  merely  held  that  the  yotes  receiyed  in  the  said  dis- 
trict, under  the  circumstances  disclosed,  were  not  to  be  rejected 
on  the  trial  of  this  issue,  but  should  be  allowed  to  the  respect- 
iye  candidates.  The  counsel  for  the  defendant  contends  that 
the  failure  of  the  inspectors  to  comply  with  any  of  the  yarious 
proyiaions  of  the.  statute  is  analogous  to  an  erroneous  decision 
of  a  judge  at  nisi  prius,  in  receiying  or  rejecting  eyidence  im- 
properly. But  the  cases  are  in  no  respect  parallel.  The  error  of 
the  judge  in  the  latter  case  has  a  direct  tendency  to  injure  the 
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party  against  whom  the  decision  is  made.  The  error  of  the 
inspectors  in  the  former  case  has  no  tendency  to  injure  one 
candidate  more  than  the  other.  Indeed,  it  has  no  necessary 
tendency  to  injure  anybody.  It  is  the  error,  moreover,  of  the 
inspectors,  and  not  of  the  court. 

5.  The  learned  judge  did  not  err  in  his  direction  to  the  jury 
that  the  votes  in  the  second  district  of  the  fourteenth  ward  of 
the  city  of  New  York  were  improperly  rejected  by  the  county 
canvassers.  It  has  already  been  remarked,  in  considering  the 
Chesterfield  case,  that  the  county  board  had  no  right  to  reject  a 
certificate  of  the  district  inspectors  which  is  fair  on  its  face, 
and  delivered  to  the  proper  officer  vdthin  the  time  allowed  by 
law.  The  county  board  should  have  received  and  returned  these 
votes  to  the  state  canvassers.  This  point,  however,  is  not  of 
much  importance  in  this  stage  of  the  cause,  since  either  parfy 
had  a  right  to  go  behind  the  certificate  and  show  it  to  be  false. 
Had  the  county  board  of  New  York  conducted  the  canvass 
legally,  the  burden  of  proof  would  have  been  shifted  from  the 
plaintiff  to  the  defendant. 

There  are  but  two  points  in  this  part  of  the  case  which  have 
not  already  been  disposed  of  against  the  defendant  under  some 
one  or  more  of  the  preceding  heads:  1.  Closing  the  outer  door 
at  sundown  and  preventing  any  person  from  entering  the  room 
where  the  poll  of  the  election  was  held;  and  2.  Receiving  the 
votes  of  those  already  in  the  room  at  the  time  the  outer  door 
was  closed,  ten  or  fifteen  in  all.  In  considering  these  points, 
it  must  be  borne  in  mind  that  it  is  not  enough  for  the  defendant 
to  show  that  the  poll  was  kept  open  after  sundown,  or  that  the 
door  was  shut  before  that  hour;  such  a  technical  deviation 
from  the  direction  of  the  statute  can  not  avail  him  unless  he  can 
also  show  that  the  hour  of  opening  and  closing  the  poll  is  of  the 
essence  of  an  election.  He  did  not  propose  to  show  that  any 
legal  voters  were  excluded  by  the  act  of  closing  the  outer  door, 
or  illegal  ones  received  after  sundown;  he  conceded  that  the 
questions  arising  upon  those  facts  were  questions  of  law  for  the 
court,  and  the  learned  judge  made  his  decision  with  the  fact 
distinctly  appearing  that  no  legal  votes  were  rejected  or  illegal 
ones  received. 

It  must  be  borne  in  mind  further,  under  this  branch  of  the 
subject,  that  the  constitution  is  imperative  with  respect  to  the 
day  on  which  our  annual  elections  shall  be  held:  Const.,  art. 
8,  sec.  9.  Should  the  legislature  direct  it  to  be  held  on  a  dif- 
ferent day,  as  they  are  empowered  by  that  instrument  to  dO| 
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Bnch  day  would  be  imperative  also.  The  constitution  is  silent 
with  respect  to  the  hour  of  the  daj  at  which  the  poll  shall  be 
opened  and  closed;  the  regulation  of  that  matter  is  thus  left  to 
the  legislature,  and  when  they  do  not  interfere,  to  the  common 
law.  The  statute  requires  that  the  poll  shall  be  open  in  the 
cities  at  sunrise,  and  shall  be  kept  open  till  the  setting  of  the 
sun:  Laws  of  1842,  p.  118,  sec.  6.  1.  No  elector  had  any  right 
to  complain  if  the  door  was  shut  and  the  poll  closed  at  sun- 
down; he  was  not  deprived  of  any  right.  The  act  of  closing  the 
outer  door  at  that  time  can  not  be  urged  as  prejudicial,  unless 
it  is  shown  that  some  one  was  prevented  from  voting.  2.  The 
receiving  the  votes  of  electors  already  in  the  room  has  not  been 
shown  to  be  an  error  prejudicial  to  the  defendants.  Whether 
these  votes  were  for  him  or  against  him  does  not  appear;  if  they 
were  all  against  him  and  were  now  rejected,  it  would  not  alter 
the  result;  if  they  were  in  his  favor,  he  has  no  right  to  com- 
plain: Matter  of  Chenango  County  Mvjhial  Insurance  Co,,  19 
Wend.  635,  638. 

The  statute  contains  no  words  forbidding  the  poll  to  be  held 
open  after  sundown,  or  rendering  the  election  void  if  the  poll 
be  not  opened  and  closed  as  therein  required.  The  inspectors 
may,  indeed,  be  liable  to  an  indictment  for  the  willful  violation 
of  any  of  the  statute  regulations,  but  that  is  quite  a  different 
matter  from  the  point  we  are  considering.  If  the  particular 
hour  of  the  day  for  opening  and  closing  the  poll  be  directory, 
and  not  imperative,  the  learned  judge  did  not  err  in  holding 
that  the  votes  in  the  district  in  question  should  be  allowed  to 
Mr.  Welch.  The  cases  on  the  subject  of  what  acts  are  directory 
and  what  imperative  have  already  been  stated,  and  need  not  be 
repeated.  It  has  been  held,  with  regard  to  corporations,  that 
the  words  '*  between  the  hours  of  ten  in  the  morning  and  two 
in  the  afternoon  "  are  not  imperative,  but  merely  directory,  and 
an  election  may  well  be  begun  at  any  other  reasonable  hour: 
Angell  &  Ames  on  Corp.  94.  The  psirticular  hour  in  the  day  is 
not  tke  essence  of  the  thin^  required  to  be  done.  Should  in* 
spectors,  on  a  cloudy  day,  and  misled  by  a  defective  timepiece, 
close  the  polls  a  few  minutes  before  sundown,  or  receive  a  few 
votes  after  that  hour,  if  the  time  of  day  be  of  the  essence  of  the 
thing,  the  whole  election  for  that  district  would  be  void.  I  can 
not  subscribe  to  this  doctrine.  I  think  the  statute  is  directory. 
Again,  to  show  more  clearly  that  the  hour  of  closing  the  polls 
is  directory,  and  not  imperative,  suppose,  after  every  voter  in 
the  district  had  deposited  his  ballot,  the  inspectors  should  have 
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closed  the  poll,  although  the  son  was  still  an  hour  high;  or 
suppose  ihej  had  kept  it  open  an  hour  after  sundown,  and  no 
Yote  had  been  offered  or  received:  who,  in  either  case,  would 
have  had  a  right  to  complain?  Not  the  candidates,  surely;  for 
with  respect  to  them,  the  whole  object  of  opening  the  poll  at  all 
had  been  accomplished.  If  the  irregularity  were  willful,  the 
inspectors  might,  indeed,  be  punished  by  an  indictment;  and 
this,  I  apprehend,  is  the  extent  of  the  remedy. 

I  do  not  intend  to  assert  that  there  may  not  be  departures 
from  the  statutory  requirement,  with  respect  to  the  time  of 
opening  and  closing  the  polls,  and  with  respect  to  some  other 
matters  which  would  put  in  hazard  the  whole  vote  of  the  dis- 
trict; it  will  be  time  enough  to  pass  upon  such  a  case  when  it 
arises.  It  is  probably  impracticable  to  prescribe  a  rule  which 
will  enable  us  to  determine  in  all  cases  what  irregularities  of  the 
inspectors  will  vitiate  an  election.  It  may  be  safely  affirmed 
ih&i  if  the  irregularity  does  not  deprive  a  legal  voter  of  his  right, 
or  admit  a  disqualified  person  to  vote;  if  it  casts  no  uncer- 
iainty  on  the  result,  and  has  not  been  occasioned  by  the  agency 
•of  a  party  seeking  to  derive  a  benefit  from  it,  it  may  be  over- 
looked in  an  action  of  this  kind,  when  the  issue  is  as  to  which 
icandidate  received  the  greater  number  of  votes  for  a  particular 
office  at  a  given  election. 

There  is  nothing  in  this  principle  which  holds  out  the  slight- 
est invitation  to  disorder  at  the  polls.  Should  a  gang  of  row- 
dies gain  possession  of  the  ballot-box,  during  or  after  the  close 
of  an  election,  before  the  canvass,  and  destroy  the  whole  or 
portions  of  the  ballots,  or  introduce  others  surreptitiously  into 
ihe  box,  so  as  to  render  it  impossible  to  ascertain  the  number 
•of  genuine  ballots,  the  whole  should  be  rejected.  It  would,  in 
such  case,  be  the  duty  of  the  district  inspectors  to  certify  and 
-declare  the  fact.  But  the  county  canvassers,  with  a  regular 
return  from  the  district  inspectors  before  them,  which  is  fair  on 
its  face,  have  no  right  to  go  behind  it,  and  prove  that  its  esti- 
mates are  unreliable  by  reason  of  rowdyism  at  the  polls  or 
irregularities  of  the  inspectors.  They  must  act  upon  it  as  a  reg- 
ular return,  and  leave  the  parties  aggrieved  to  their  remedy 
through  the  courts  of  justice. 

There  were  some  exceptions  of  minor  importance  taken  at 
the  trial,  which  I  have  not  noticed,  because  they  were  either 
frivolous  or  immaterial,  and  have  not  been  urged  on  the  argu- 
ment. The  objection  that  the  canvass  in  the  second  district  of 
the  fourteenth  ward  of  New  York  was  not  public  does  not 
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apply  to  the  state  ticket,  and  has  therefore  not  been  noticed. 
The  judgment  of  the  supreme  court  should  be  a£Srmed. 

RuGGUEs,  C.  J.y  and  Gabdikbb,  Jzwett,  Masoh,  and  Mobsi, 
JJ.y  concurred. 

Tagoart,  J.y  deliyered  a  dissenting  opinion. 

JoHNSoir,  J.,  did  not  hear  the  argument. 

Judgment  affirmed. 

GBANTnro  CoMPULSOBT  Nonsuit:  See  MaJbetr  y.  Btowh^  52  Aol  Deo.  808^ 
note  312,  where  other  cases  are  oollected.  The  court  may  direct  a  verdioty 
when  a  contrary  finding  would  be  set  aside  as  against  evidence:  JvUcmd  y. 
HcUhbone,  39  Barb.  103,  citing  the  principal  case.  And  in  such  a  case  it  is 
the  duty  of  the  court  to  direct  a  Yerdict:  Liddle  y.  ffodgeSf  2  Boew.  544,  also 
citing  the  principal  case. 

Pbocxkdino  bt  Quo  Wabbanto  is,  in  Illinois,  Cbiminal  Psosicu- 
noN:  See  Donnelly  v.  People,  52  Am.  Dec.  450,  note  561.  But  in  New  York, 
an  action  in  the  nature  of  a  quo  warranto  must,  under  the  code,  be  com- 
menced and  prosecuted  like  other  civil  actions,  and  is  to  be  governed,  in  re- 
spect to  the  pleadings  and  proceedings,  by  the  same  rules:  People  v.  Albanp 
<fr  8.  B.  R  Co.,  7  Abb.  Pr.,  N.  S.,  275;  S.  C,  55  Barb.  355;  S.  C,  38  How. 
Pr.  238;  S.  C,  1  Lans.  318,  citing  the  principal  case.  And  it  is  now  regarded 
in  that  state  as  a  civil  action:  People  v.  Clute,  52  N.  Y.  577,  citing  the  prin- 
cipal case.  The  title  to  an  office  can  only  be  tried  in  a  proceeding  in  the 
nature  of  Kquovxarranto:  Coulter  v.  Murray ^  15  Abb.  Pr.,  N.  S.,  135;  S.  C, 
4  Daly,  511,  citing  the  principal  case.  For  a  discussion  of  the  nature,  effect, 
and  object  of  quo  warranto,  see  State  v.  ffarrie,  36  Am.  Deo.  460;  State  v. 
Evans,  Id.  468;  People  v.  Rensselaer  A  S.  B,  B.  Co,,  30  Id.  33,  note  44,  where 
the  subject  is  discussed  at  length.  An  action  to  try  the  title  to  an  oflSce  can 
only  be  brought  by  the  attorney  general  in  an  action  in  the  name  of  the  peo- 
ple, upon  his  own  information,  or  upon  the  complaint  of  a  private  puiys 
JIIoU  V.  Connolly,  50  Barb.  518,  citing  the  principal  case. 

Pebson  mat  be  Conyicted  of  Illegal  Votino  notwithstanding  any  ir- 
regularities that  may  have  occurred  at  the  election,  such  as  failing  to  swear 
in  the  election  officers,  or  holding  the  poles  at  an  improper  place,  as  such 
irregularities  can  only  be  taken  advantage  of  in  a  direct  proceeding:  State  y. 
Cohoon,  55  Am.  Dec.  407.  A  challenged  voter  swearing  falsely  before  a  ds 
facto  board  of  inspectors  is  as  much  liable  to  punishment  under  the  statute 
as  if  the  oath  had  been  administered  by  inspectors  de  jure:  Lambert  v.  Peo- 
ple, 76  N.  Y.  231,  citing  the  principal  case.  An  averment  in  an  indictment 
that  the  oath  was  administered  by  the  magistrate  in  due  form  of  law  is  suffi- 
cient: Tuttle  v.  People,  36  Id.  436,  citing  the  principal  case. 

Cebtifigate  of  Election  is  Onlt  Pbima  Facib  Evidence  of  the  election 
of  the  party  holding  it,  and  does  not  preclude  collateral  inquiry  into  the  cor- 
rectness or  legality  of  the  canvass:  PeopleY,  Van  Ckvt,  53  Am.  Dec.  69,  note 
72;  Pet^  Y.  Thacher,  7  Lans.  276;  S.  C.,  1  Thomp.  &  C.  160,  citing  the 
principal  case. 

BoABO  OF  County  Ganvassbbs  havb  Kg  Poweb  to  Go  behind  Regular 
&ETUBN8  from  the  district  inspectors  of  election.    They  must  act  upon 
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them  as  regular  retains,  and  leave  the  parties  aggrieved  to  their  remedy 
through  the  courts  of  justice:  FeWs  Caae,  11  Abb.  Pr.,  N.  S.,  207,  citmg  the 
priDcipal  case;  see  also  People  v.  Van  Cleve,  53  Am.  Bee  69,  note  73.  But  a 
court  aud  jury  are  not  confined  within  such  narrow  limits,  but  have  power  to 
take  evidence  aliunde  the  ballot  itself  for  the  purpose  of  elucidating  any  ap- 
parent ambiguity  on  its  face,  or  any  apparent  incongruity  between  it  and  the 
surrounding  circumstances:  People  v.  Love,  63  Barb.  545,  citing  the  principal 
case.  In  an  action  in  the  nature  of  a  guo  warranto^  the  court  can  go  behind 
the  certificates  of  inspectors  and  canvassers,  and  the  voter  can  be  examined 
as  a  witness  to  prove  for  whom  he  cast  his  ballot:  People  v.  Board  qfSupervis- 
orSf  58  How.  Pr.  145,  citing  the  principal  case. 

Acts  o7  Officer  de  Facto  are  Valid  as  respects  the  public  and  the 
rights  of  third  persons,  and  it  is  not  allowable  to  assail  the  title  of  such  officer 
in  a  collateral  proceeding:  Lambert  v.  People,  6  Abb.  N.  C.  Id5;  Morgan  v. 
QtMckenbuah,  22  Barb.  79;  Thompson  v.  People,  6  Hun,  13d;  Lambert  v.  PeO' 
pUt  14  Id.  515;  Supervieors  v.  Pindar,  3  Lans.  13;  Pepin  v.  La^henmeyer,  45 
N.  Y.  32;  Dokm  v.  People,  64  Id.  495,  all  citing  the  principal  case.  See  also 
Bean  v.  Thompson,  49  Am.  Dec.  154. 

Election  is  not  Invalidated  by  iRKEOXTLARiTir  on  the  part  of  an  in- 
spector: People y,  McManus,  34  Barb.  625;  S.  C,  22  How.  Pr.  27,  citing  the 
principal  case.  Nor  by  a  deviation  from  the  mode  of  taking  a  ballot,  or  the 
omission  to  observe  some  regulation  prescribed  by  the  statute:  People  v.  Super^ 
tneors  of  Kings  Co.,  23  How.  Pr.  92,  citing  the  principal  case.  Omissions  and 
variances  which  can  not  work  any  prejudice  are  immaterial:  People  v.  Super- 
visors  of  Ulster  Co.,  34  N.  Y.  273,  citing  the  principal  case.  An  omission  to 
observe  all  the  formalities  is  not  fatal,  where  the  ultimate  object  of  the  stat- 
ute is  accompliBhed:  People  v,  Livingston,  79  Id.  287,  citing  the  principal  case. 

Where  Judge  Assumes  Fact  to  be  Proved,  if  a  party  is  dissatisfied 
with  the  assumption,  he  should  request  to  have  the  question  submitted  to 
the  jury.  If  he  abstains  from  making  such  request,  he  will  be  deemed  to 
have  acquiesced  in  the  assumption  of  facts  stated  by  the  court:  MaUory  v. 
Tioga  R.  R,  Co,,  3  Abb.  App.  Dec.  143;  S.  C,  36  How.  Pr.  204;  S.  C,  3 
Keyes,  356;  Sipperly  v.  Stewart,  50  Barb.  67;  People  v.  WhiU,  55  Id.  614; 
PolUnr.  Le  Roy,  10  Bosw.  56;  BiduMv.  Lament,  17  How.  Pr.  361;  Marine 
Bank  v.  Clements,  31  N.  Y.  43. 

The  principal  case  is  cited  in  these  cases  to  the  following  points: 
The  right  of  counsel  to  address  the  jury  is  a  matter  resting  in  the  sound  dis- 
cretion  of  the  court:  Elwell  v.  ChamberUn,  31  N.  Y.  621.  A  court  of  review 
can  not  revise  or  reverse  the  decision  of  a  judge  at  the  trial  in  a  matter 
properly  resting  in  his  discretion:  WiUiamsv,  Sargeanl,  46  Id.  483.  The  dis- 
tinction between  the  effect  of  a  statute  that  is  directory  merely  and  that  of 
one  that  is  mandatory  is  well  recognized:  Rawson  v.  Van  Riper^  I  Thomp. 
ft  C.  375.  The  time  within  which  a  public  act  is  required  to  be  performed 
is  not  mandatory  but  directory,  and  a  literal  observance  of  the  direction  as 
to  time  is  not  indispensable  to  the  validity  of  the  act:  Matter  qf  New  York 
Elevated  R'y  Co.,  7  Hun,  241;  Matter  of  Kings  Co.  Elevated  R.  R.  Co.,  20  Id. 
234.  The  qualification  of  voters  is  a  proper  subject  of  inquiry  with  a  view 
to  determine  upon  the  abstract  right  to  an  office:  People  v.  Pease,  30  Barb. 
599;  S.'  C,  25  How.  Pr.  509.  The  right  to  office,  as  well  as  the  right  of  life» 
liberty,  and  property,  is  safe  under  the  administration  of  the  ordinary  tribu- 
nals: People  V.  Pease,  27  N.  Y.  61.  Fraud  can  never  in  a  judicial  proceed- 
ing be  predicated  of  a  mere  emotion  of  the  mind,  disconnected  from  an  act 
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oocamoDing  an  injury  to  aome  one:  Mtuierton  y.  Beers^  1  Sweeny,  419.  A 
mere  reference  by  the  jadge  in  hia  charge  to  what  is  established  by  the  evi- 
dence is  not  a  gronnd  of  exception:  Dows  v.  Ihuhf  28  Barb.  180. 


MooBB  V.  Matob  eto.  of  New  York  Cmr. 

[8  Ksw  York  (A  Bcldxh),  110.] 

DowEB,  vynis  Dsath  ov  Husband,  is  Mkbelt  an  Inchoate  Intkbi8t. 

Condemnation  or  Lands  to  Public  Use,  under  right  of  eminent  domain, 
discharges  any  inchoate  right  of  dower  in  the  wife  of  the  owner  of  the 
fee;  and  thoagh  no  separate  compensation  is  made  to  her,  she  can  not, 
after  her  husband's  death,  recoyer  dower  in  the  lands  taken. 

Appeal  from  a  judgment  reyerUng  a  judgment  awarding 
dower  to  a  widow  in  lands  which  had  been  taken  by  the  city  for 
the  site  of  a  market  during  the  husband's  life-time. 

John  S.  Mason^  for  the  appellant. 

Samuel  A.  Fool^  for  the  respondents. 

By  Court,  Gabbineb,  J.  The  statute  under  which  the  cor* 
poration  of  the  city  of  New  York  makes  title  to  the  premises 
claimed  by  the  plaintiff  authorizes  the  commissioners  appointed 
by  the  supreme  court  to  make  "  a  just  estimate  of  the  damage 
to  the  respective  owners,  lessees,  parties,  and  persons  respect- 
ively entitled  unto  or  interested  in  the  lands,  tenements,  and  here- 
ditaments proposed  to  be  appropriated  to  the  use  of  the  city:'* 
Laws  of  1817,  c.  75,  sec.  1.  A  subsequent  clause  in  the  same 
section  provides  that  the  report  of  the  commissioners,  when 
confirmed,  shall  vest  the  fee  simple  absolute  in  the  lands  so 
appropriated  in  the  city,  and  the  proceeding  are  made  conclu- 
sive upon  the  coxpoxation,  and  upon  the  owners  and  persons 
and  parties  interested  in  or  entitled  to  such  lands,  "and  all 
other  persons  whomsoever."  The  question  is,  whether  the 
possibility  of  dower,  accruing  to  the  wife  after  marriage,  but 
before  the  death  of  the  husband,  is  an  interest  in  law,  within 
the  purview  of  the  statute.  Before  assignment  of  dower,  the 
widow  has  no  estate,  but  a  mere  right  in  action,  or  claim,  which 
can  not  be  sold  upon  execution:  Lawrence  v.  Miller,  2  N.  Y.  254; 
Greenleaf 's  Cm.,  tit.  Dower,  c.  3,  sec.  1,  note;  Oooch  v.  Atkins, 
14  Mass.  378. 

If  this  is  the  true  character  of  the  right  of  the  widow  prior 
to  the  assignment,  that  of  a  wife  must  be  a  right  to  a  claim  for 
dower  contingent  upon  her  surviving  her  husband.  Such  a 
possibility  may  be  released,  but  it  is  not,  it  is  believed,  the  sub* 
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jeot  of  gmnt  or  assignment,  nor  is  it,  in  any  sense,  an  interest 
in  real  estate.  It  is  not,  of  itself,  property  the  value  of  which 
may  be  estimated,  but  an  inchoate  right,  which,  on  the  hap- 
pening of  certain  events,  may  be  consummated,  so  as  to  entitle 
the  widow  to  demand  and  receive  a  freehold  estate  in  the  land, 
if  she  survived  her  husband. 

The  estate  of  the  widow,  after  assignment  of  dower,  is  a  con- 
tinuation of  the  4btate  of  her  deceased  husband:  Cm.,  Dower, 
T,  6,  c.  2,  sec.  17.  It  follows,  that,  while  living,  he  as  owner 
is  entitled  to  and  represents  the  absolute  fee.  This  the  statute 
vests,  on  confirmation  of  the  report  of  the  commissioners,  and 
concludes  all  those  entitled  to  the  land,  and  all  other  persons 
whomsoever.  Mrs.  Moore'  at  the  time  of  the  proceedings  to 
appropriate  the  real  estate,  was  not,  as  we  have  seen,  entitled 
to  it,  but  her  husband;  and  she  was  concluded  by  the  general 
language  of  the  act,  if  the  statute  was  not  in  contravention  of 
the  provision  of  the  constitution  of  the  United  States,  which 
prohibits  the  state  from  passing  any  law  impairing  the  obliga- 
tion of  contracts. 

Dower  is  not  the  result  of  contract,  but  a  positive  institution 
of  the  state,  founded  on  reasons  of  public  policy.  To  entitle  to 
dower,  it  is  true,  there  must  be  a  marriage,  which  our  law  re- 
gards in  some  respects  as  a  civil  contract.  So  the  death  and 
seisin  of  lands  by  the  husband,  during  coverture,  are  also  neces- 
sary to  establish  a  right  to  this  estate;  but  they  are  not  em- 
braced by  nor  are  they  the  subjects  of  the  marriage  contract. 
The  estate  is,  by  law,  made  an  incident  of  the  marriage  relation, 
and  the  death  and  seisin  of  one  of  the  parties  are  conditions  on 
which  it  comes  into  existence.  It  stands,  like  an  estate  by  the 
curtesy,  on  the  foundation  of  positive  law:  1  Greenleaf 's  Cru. 
166,  sec.  6.  So  the  right  of  the  husband  to  the  property  of 
the  wife  in  her  possession,  by  the  common  law,  and  her  conse- 
quent incapacity  to  hold  personal  property  in  her  own  right,  are 
incidents  of  the  same  relation,  which  the  legislature  may  modify 
or  abolish  at  pleasure.  Gifts  made  to  the  wife  after  the  passage 
of  a  law  to  that  effect  would  vest  in  her,  it  is  presumed,  with- 
out impairing  in  any  respect  the  marriage  contract.  It  is  be- 
cause dower  is  an  incident  of  the  marriage  relation,  established 
by  positive  institutions  of  the  country,  and  not  by  contract, 
that  the  widow  is  entitled  to  dower,  although  the  marriage  is 
consummated  abroad,  where  the  common  law  does  not  obtain: 
Ilderton  v.  IJderUm^  2  H.  Black.  145;  Buding  v.  Smithy  2  Hagg. 
Con.  376,  note.    For  the  same  reason,  although  the  husband 
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€an  not  depiive  the  wife  of  dower  by  alienatmg  ihe  land  during 
eoyerture,  yet  he  may  forfeit  it,  as  for  treason,  and  she  will  be 
concluded. 

In  the  case  under  consideration^  the  land  was  taken,  against 
the  consent  of  the  husband,  by  an  act  of  sovereignty,  for  the 
public  benefit.  The  only  person  owning  and  representing  the 
fee  was  compensated  by  being  paid  its  full  yalue.  The  wife  had 
no  interest  in  the  land,  and  the  possibility  which  she  did  possess 
was  incapable  of  being  estimated  with  any  degree  of  accuracy. 
Under  these  drcurastances,  the  legislature  had  the  power,  which 
I  think  they  have  rightfully  exercised,  to  direct  that  the  value 
of  the  entire  fee  should  be  paid  to  the  husband  of  the  appellant; 
and  that  the  corporation,  by  such  payment,  in  pursuance  of  the 
statute,  has  acquired  an  indefeasible  title  to  the  premises.  The 
judgment  of  the  superior  court  should  be  a£Srmed. 

Masoit,  J.  deUvered  a  concurring  opinion. 

Judgment  affirmed. 

DowsR  ov  Wins  is  Dxtbated  bt  Dxdigatiom  ov  Lahss  to  Pubuo  Vsm 
Dunetm  ▼.  CUy  of  Terre  Bauie,  85  Ind.  106,  citing  the  principal  case.  But 
in  Simar  ▼.  Canauiay^  63  N.  Y.  304,  Folger,  J.,  delivering  the  opinion  of  the 
majority  of  the  conrt,  said:  "  We  think  that  it  mnst  be  considered  as  settled 
in  this  state,  notwithstanding  Moore  v.  TVie  Mayors  and  some  dicta  in  other 
cases,  that  as  between  a  wife  and  any  other  than  the  state,  or  its  delegates  or 
agents  exercising  the  right  of  eminent  domain,  an  inchoate  right  of  dower  in 
lands  is  a  sabsisting  and  valuable  interest,  which  will  be  protected  and  pre- 
served to  her,  and  that  she  has  a  right  of  action  to  that  end. 

Inohoats  Right  ot  Bowbr  Exists  not  as  Pabt  ov  Marbiaox  Gontkaot, 
but  as  a  positive  institution  of  law  incident  to  the  marriage  relation:  MeUtiti*$ 
AppeeUt  65  Am.  Dec.  573;  Doty  v.  Bakery  11  Hon,  24,  citing  the  principal 


Until  thkbk  has  been  Actual  Admeasubement  ov  Dowsb,  it  is  a  mere 
potential  interest,  amounting  to  nothing  more  than  a  chose  in  action,  and  is 
not  subject  to  seizure  and  sale  by  execution  at  law:  Pennington*9  ISx^ra  v. 
YeU,  52  Am.  Dec.  262.  Before  admeasurement  of  dower  the  wife  has  no 
interest  or  estate  in  the  lands,  and  her  deed  operates,  not  as  a  grant,  but  as 
an  estoppel:  Moloney  v.  Horan,  53  Barb.  38;  S.  C,  36  How.  Pr.  267,  citing 
the  principal  case.  The  wife  has  no  interest  or  estate  in  lands  by  virtue  of 
lier  right  of  dower  during  the  life-time  of  her  husband:  Dibble  v.  Clapp,  31 
Id.  424;  Hammond  v.  Pennock,  61  N.  Y.  158;  Bennett  v.  Harms,  51  Wis. 
258,  all  citing  the  principal  case.  The  right  of  dower  before  the  death  of  the 
husband  is  only  an  inchoate  right,  not  transmissible  to  her  heirs:  In  Matter 
1^  BoUwageny  48  How.  Ft.  113,  citing  the  principal  case. 

The  pbincipal  oase  is  cited  in  Matter  of  Central  Park  Extension,  16  Abb. 
Pr.  64,  to  the  point  that  it  is  the  duty  of  oommiBsioners  appointed  in  proceed- 
ings to  acquire  private  property  for  public  purposes  to  ascertain  the  real 
owners  by  inquiry  and  examination,  and  if  the  evidence  produced  to  them  is 
■ktisfactory,  to  award  the  damages  to  such  owners,  even  though  olaiins  aca 
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presented  by  oUier  peraons;  and  in  BUUngs  y.  Baier,  28  Barb.  S46;  S.  C,  15 
How.  Pr.  528,  to  the  point  that  the  legislature  had  power  to  modify  the  ezist> 
enoe  of  prospective  tenancy  by  the  curtesy  in  New  York. 


Keegan  v.  Western  Railboad  Cobpobation. 

[8  Nsw  Tome  (i  SxLDKxr).  175.] 
Emplotse  07  Kailboad  Comfant  mat  Reooyer  Damages  from  Corpo- 
ration for  a  x)erB0Dal  injury  receiyed  throngh  defects  in  the  machinery 
intmsted  to  him  to  nse  (here,  through  the  barsting  of  the  boiler  of  a 
locomotive  on  which  he  was  employed  as  fireman),  upon  proof  that  the 
corporation  had  been  notified  of  the  weak  or  defective  condition  of  the 
machinery,  and  had  failed  to  repair  or  replace  it. 

Appeal  from  a  judgment  for  plaintiff  in  an  action  for  damages. 
The  facts  appear  in  the  opinion. 

Marcus  T,  Reynolds,  for  the  appellants. 

Nicholas  HiU,jun.,  for  the  respondent. 

By  Court,  BuoauES,  0.  J.  This  case  comes  before  the  court 
on  the  report  of  a  referee  in  the  nature  of  a  special  verdict,  and 
the  question  is,  whether,  upon  the  facts  found,  the  defendants 
are  liable. 

The  plaintiff  was  injured  by  the  explosion  of  the  boiler  of  a 
locomotive  engine,  on  which  he  was  employed  by  the  defend- 
ants  as  a  fireman.  The  boiler  was  defective  and  dangerous,  and 
its  condition  in  this  respect  was  and  had  for  some  time  been 
known  to  the  defendants  by  the  reports  of  the  engineer  made 
on  five  or  six  different  occasions,  which  were  entered  on  the 
books  of  the  defendants  kept  for  that  purpose,  and  the  injuiy 
to  the  plaintiff  resulted  from  the  improper  conduct  of  the  de^ 
f  endants  in  using  the  engine  in  question  thus  known  to  be  de^ 
fective.  On  this  statement  of  facts  no  doubt  can  be  entertained 
of  the  liability  of  the  defendants. 

The  cases  referred  to,  in  which  it  has  been  held  that  a  prin« 
cipal  is  not  liable  to  one  agent  or  servant  for  an  injury  sustained 
by  him  in  consequence  of  the  misfeasance  or  negligence  of  an- 
other agent  or  servant  of  the  same  principal,  while  engaged  in 
the  same  general  business,  are  not  applicable  to  the  case  now 
under  consideration.  They  are  applicable  only  where  the  injury 
complained  of  happened  without  any  actual  fault  or  misconduct 
of  thr  principal,  either  in  the  act  which  caused  the  injury,  or  in 
the  selection  and  employment  of  the  agent  by  whose  fault  it 
did  happen.     Whenever  the  injuiy  results  from  the  actual  neg« 
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ligence  or  misfeasance  of  ilie  principal,  he  is  liable  as  well  in 
the  case  of  one  of  his  servants  as  in  any  other.  But  where  the 
injury  results  from  the  actual  fault  of  a  competent  and  careful 
agent  (as  may  sometimes  happen),  the  fault  will  not  be  imputed 
to  the  principal  when  the  injury  falls  upon  another  servant,  as 
it  will  where  the  injury  falls  on  a  third  person,  as,  for  instance, 
on  a  passenger  on  a  railroad.  In  the  case  of  a  passenger,  the 
actual  fault  of  the  agent  is  imputed  to  the  principal  on  grounds 
of  public  policy;  in  the  case  of  a  servant,  it  is  not.  The  reasons 
for  this  distinction  may  be  found  in  the  cases  cited  by  the  ap- 
pellants' counsel;  but  it  is  unnecessary  to  state  them  here,  be- 
cause the  injury  in  the  present  case  is  found  to  have  resulted 
directly  from  the  negligence  or  misconduct  of  the  defendants 
themselves  in  continuing  to  use  an  engine  having  a  defective 
and  dangerous  boiler  after  notice  of  its  dangerous  condition. 

It  was  made  a  point  on  the  argument  that  the  plaintiff  knew 
the  condition  of  the  boiler,  and  therefore  took  the  risk  upon 
Iiimself ;  but  this  point  is  not  sustained  in  point  of  fact.  The 
referee  does  not  find  that  the  plaintiff  knew  it  to  be  in  a  dan- 
gerous condition;  and  this  fact,  if  material,  can  not  be  pre- 
sumed by  the  court. 

Judgment  affirmed. 

LiABiLiTT  or  Mastxb  fob  Injuiuss  RxsuLTiNa  FBOM  Neoijqxncb  Of 
Fbllow-skbvant:  See  Hvhgh  v.  N,  0.  A  O.  B.  R.  Co.,  54  Am.  Deo.  505| 
Brown  v.  Maxwell,  41  Id.  771,  note  773,  where  other  casea  are  collected.  The 
principal  case  is  cited  in  SJurman  v.  Rochester  Jk  8,  R,  R,  Co.,  17  N.  T.  156, 
as  recognizing  the  rule  that  a  principal  is  not  liable  to  one  of  his  agents  or 
servants  for  injuries  sustained  through  the  negligence  of  another  agent  orser- 
▼ant,  when  both  are  engaged  in  the  same  general  business;  and  to  the  same 
point  in  Columbus,  C.  A  L  C.  R^y  Co.  v.  Troesch,  68  111.  550.  But  the  princi- 
ple that  an  employer  is  not  liable  to  his  servant  for  injury  sustained  by  him 
in  consequence  of  the  misfeasance  or  negligence  of  his  fellow-servant  is  ap- 
plicable only  where  the  injury  compUuned  of  happened  without  any  actual 
fault  or  misconduct  of  the  employer,  either  in  the  act  which  caused  the  injury, 
or  in  the  selection  or  employment  of  the  servant  by  whose  fault  it  happened: 
McMillan  \.  Saratoga  ^k  W.  R.  R.  Co.,  20  Barb.  452;  Smith  v.  New  Torkd:  H, 
R.  R.  (7o.,6  Duer,  230;  Conev.  Delaware,  L.  df  W.  R.  R.  Co.,  15  Hun,  177; 
Smiih  V.  New  York  Central  R.  R.  Co.,  24  N.  T.  244,  all  citing  the  principal 
case.  An  employer  is  responsible  to  his  employee  for  injuries  sustained  by 
the  latter  from  the  personal  neglect  or  misfeasance  of  the  former:  Baulec  v. 
New  TorhAH.  B.  B.  Co.,  12 Abb.  Pr.,  N.  S.,  316;  8.  C,  62  Barb.  629;  S.  C, 
6  Lans.  442;  Faulkner  v.  Erie  R*y  Co.,  49  Barb.  327;  Treadwell  v.  Mayor 
tU.  o/N.  T.,  1  Daly,  128;  Spanv.  Ely,  8  Hun,  257;  Ryany.  Foxder,  24  N. 
Y.  413;  Wright  v.  New  York  Central  R.  R.  Co.,  25  N.  T.  566;  Leonard  v.  Col 
lins,  70  Id.  93;  Andersonv.  New  Jersey  Steamboait  Co.,  7  Bobt  611;  Chicago 
dsN.  W.  R.R.  Co.r.SweU,45ILl  202;  Indianapolis  A  C.R.R.Co.y.  Lowe^ 
10  Ind.  557;  Oilman  v.  Eastern R,  R.  Corp.,  13  Allen,  442,  all  citing  the  prin- 
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eipal  CMe.  And  m  niMter  ia  bound  to  nse  ordinary  care  in  providing  stmo- 
tares  and  enginea,  and  in  aelecting  Bervants,  and  ia  liable  for  negligence  in 
this  regard:  Oilman  ▼.  Eatlem  B.  B.  Corp.,  10  Id.  238,  citing  the  principal 
caae. 

In  Action  fob  Pxbsonal  Injuries  to  PLAnrnvr  Causkd  bt  Defbot  in 
the  thing  inatromental  in  canring  the  injury,  evidence  that  the  defendant 
had  knowledge  of  such  defect  ia  admisaible  under  a  complaint  alleging  negli- 
gence on  his  part:  Byron  v.  New  Tori  St.  P,  T.  Co,^  26  Barb.  40;  Loonam  v. 
Broekway,  28  How.  Pr.  474,  both  citing  the  principal  case. 

AoBNT  ov  CoBPOBATiON  AuTHORUXD  TO  EuFLOT  Othxbs  iM  not  to  be  re- 
garded simply  aa  a  fellow-servant  of  those  whom  he  employe  in  the  general 
business:  Wrighi  ▼.  New  York  Centred  B.  B.  Co.,  28  Barb.  86;  MUcheil  v. 
Bobinwn,  80  Ind.  284,  both  citing  the  principal  case. 

Thb  fbincipal  cask  is  cttsd  in  Warner  v.  Erie  B*y  Co.,  39  N.  T.  377,  as 
a  case  in  which  the  defendant  had  express  and  repeated  notice  of  the  defect- 
ivenesa  of  the  engine  through  which  the  injury  to  the  plaintiff  was  occa- 
sioned.   It  is  also  distinguished  in  Loonam  v.  Broekway,  8  Bobt.  82. 


HowAHD  Insubakoe  Gompant  t;.  Halset. 

[8  Haw  ToBK  (4  BSLDsa),  271.] 
liOBTOAOKK    IS    NOT    BoUND  TO    InQUIRB,   BeFOBE   RELEASING    POBTION  of 

the  land,  whether  any  portion  has  been  conveyed  or  incumbered  since 
his  lien  attached;  but  will  retain  the  right  to  have  the  land  sold  in  the 
inverse  order  of  alienation,  unless,  before  giving  the  release,  he  had 
actual  or  constructive  notice  of  such  subsequent  alienation  or  incum- 
brance. 

NonoB  WILL  NOT  BE  IMPUTED  FBOM  Mebe  Reoobdino  of  the  Subsequent 
deed,  or  from  the  fact  that  the  mortgagee's  solicitor  in  another  employ- 
ment acquired  the  information. 

BdOXBBKOB  IN  Bjslease  ot  Mobtoaoe,  TO  Instbuicknt  on  Rboobd  affect* 
ing  the  land,  is  constructive  notice  of  the  contents  of  such  instrument. 

Appeal  from  a  judgment  dismissing  a  bill  which  prayed  fore- 
closure  of  a  mortgage  against  a  portion  of  the  mortgaged  lands, 
after  a  portion  had  been  released.  The  mortgage  was  made  by 
Halsey,  covering  about  two  hundred  and  ninety-two  acres  of 
land.  He  afterward  conveyed  ninety-two  acres  of  the  land  to 
Wildes,  who  had  no  notice  of  the  mortgage.  He  afterward 
assigned  the  residue  to  Hunt,  in  trust  for  creditors.  He  subse- 
quently made  a  large  part  payment  on  the  mortgage  debt,  and 
the  mortgagees  thereupon  released  to  Hunt  the  residue  of  the 
land  which  was  not  embraced  in  the  deed  to  Wildes;  and  the 
assignee  subsequently  conveyed  this  residue  to  Paulding. 
Wildes  meantime  had  conveyed  his  niuety-two  acres  to  trustees, 
etc.    The  various  deeds  were  recorded.    The  description  of 
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lands  given  in  the  release  contained  an  allusion  to  the"  title  of 
Wildes,  which  is  quoted  in  the  opinion.  After  the  above  trans- 
actions, the  mortgagees  brought  this  suit  to  foreclose  the  mort- 
gage against  the  portion  of  the  land  not  released;  but  the  court 
below  dismissed  the  bill,  on  the  ground  that  the  plaintiffs,  when 
they  gave  the  release  to  Hunt,  had  notice  that  the  lands  not  em- 
braced in  it  had  been  conveyed,  and  therefore  the  release  oper- 
ated to  exonerate  that  portion  of  the  land  from  the  mortgage 
lien. 

Samuel  A,  Foot,  for  the  appellants. 

Jeremiah  Laroque,  for  the  respondents. 

By  Court,  Johnson,  J.  Upon  the  conveyance  of  the  ninely- 
two  acres  to  Wildes,  by  Halsey,  an  equity  arose  in  Wildes' 
favor  to  have  the  residue  of  the  mortgaged  premises  applied,  in 
the  first  instance,  to  the  payment  of  the  mortgage  debt.  Sub- 
sequently to  that  conveyance,  the  mortgagees  released  from  the 
lien  of  the  mortgage  the  whole  of  the  residue  of  the  premises 
which  had  been  conveyed  by  Halsey  to  Hunt,  and  by  him  to 
Paulding.  This  residue,  at  the  time  of  the  release,  was  of 
'greater  value  than  the  amount  of  the  mortgage.  Upon  these 
facts,  if  the  case  stopped  here,  it  is  not  denied  by  the  counsel 
for  either  party  that  the  appellants  would  not  be  deprived  of 
the  lien  of  their  mortgage;  for  the  right  to  have  incumbered 
lands  which  have  been  sold  in  successive  parcels  applied  to  the 
satisfaction  of  the  incumbrance,  in  the  inverse  order  of  their 
alienation,  being  only  an  equity,  and  not  a  legal  right,  the  prior 
incumbrancer  is  not  bound,  at  his  peril,  to  ascertain  whether 
any  of  the  mortgaged  lands  have  been  aliened  or  subsequently 
incumbered,  when  applied  to,  to  release  part  of  the  lands  bound 
by  his  incumbrance.  In  order  to  impose  upon  him  the  obliga- 
tion to  regard  this  equity,  his  conscience  must  be  affected  by 
knowledge  of  the  facts  upon  which  the  equily  depends,  or  by 
notice  sufficient  to  put  him  upon  inquiry:  Stuyvesant  v.  Hall,  2 
Barb.  Ch.  151;  Guion  v.  Knapp,  6  Paige,  35  [29  Am.  Dec.  741]. 

It  is  quite  obvious  that  the  existence  of  this  equity  does  not 
depend  upon  the  purchase  being  for  a  valuable  consideration. 
Looking  at  the  simplest  case,  that  of  mortgagor  and  his  grantee 
of  part  of  the  mortgaged  premises,  plainly,  as  between  them» 
the  ungranted  lands  are  first  liable.  The  introduction  of  now 
parties  does  not  alter  this  equity;  they  who  come  in  after  the  first 
purchase,  and  under  the  mortgagor,  succeed  to  his  position  and 
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oUigations:  Clowes  y.  Dichenson,  6  Johns.  Ch.  235;  Bdrberf9 
Case,  8  Co.  11. 

It  is  not  contended  that  the  appellants  had  any  actual  notice 
or  knowledge  of  the  conveyance  to  Wildes;  nor  was  the  record- 
ing of  the  conveyance  to  Wildes  constructive  notice  to  them  of 
its  existence:  Stuyvesant  v.  HaU,  supra.  The  information  ob* 
tained  by  Mr.  Strong,  the  solicitor  who  was  retained  to  foreclose 
the  mortgage  in  1842,  can  not  be  regarded  as  effectual,  because 
it  was  not  acquired  in  reference  to  the  same  transaction.  Had 
the  solicitor  who  advised  or  drew  the  release  received  the  same 
information,  while  that  was  in  preparation,  it  would  have  bound 
the  appellants:  2  Sugd.  Vend.  456,  pi.  16. 

We,  however,  agree  with  the  superior  court  in  the  opinion 
that  constructive  notice,  or  at  least  notice  to  put  the  appellants 
upon  inquiry,  existed  in  this  case.  The  release  executed  by  the 
appellants  to  Hunt,  dated  April  30, 1846,  after  describing  the 
three  parcels  released,  declares  the  same  to  be  part  of  tiie  same 
premises  conveyed  to  William  Paulding  by  said  Hunt  and  wife, 
by  deed  dated  February  25th,  then  last  past,  and  to  be  therein 
described  as  parcels  1,  3,  and  4.  This  reference  of  course  makes 
the  deed  referred  to,  and  the  description  of  the  premises  thereiiv 
contained,  as  completely  notice  of  its  contents  to  the  appellants 
as  if  it  were  recited  at  length  in  the  deed.  Now,  in  that  deed 
the  description  of  parcel  number  1  was  as  follows:  "Beginning 
at  the  north-easterly  comer  thereof,  on  the  south  side  of  the 
New  York  and  Albany  post-road,  adjoining  land  now  or  late  of 
George  Wildes,  and  running  thence  southerly  in  three  different 
courses  along  said  Wildes'  land  to  land  of  Isaac  Lafurgy,"  etc. 

Now,  when  the  mortgage  to  the  appellants  was  executed  the 
land  therein  contained  was  described  as  a  farm  consisting  of 
about  two  hundred  and  ninety-four  acres,  and  being  part  of  a 
farm  theretofore  conveyed  by  Yanbrugh  Livingston  to  the  mort- 
gagor. The  appellants,  by  means  of  the  deed  to  Paulding,  had 
then  this  state  of  facts  presented  to  them:  that  in  a  deed  by  the 
grantee  of  their  mortgagor  of  part  of  the  mortgaged  premises, 
another  part  is  described,  not  as  their  mortgagor's  property, 
but  as  now  or  late  the  property  of  George  Wildes;  and  in  an- 
other part  of  the  same  deed  it  is  called  the  said  Wildes'  land. 
We  think  that  this  was  sufficient  to  arrest  the  attention  of  the 
appellants,  and  put  them  upon  inquiry.  The  property  having 
come  from  Livingston  to  Halsey,  described  only  aslnvingston's, 
having  been  mortgaged  by  Halsey  to  them,  by  a  general  descrip- 
tion, and  as  having  been  Livingston's,  the  &ot  that  a  particular 
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parcel  of  it  is  afterwards  spoken  of  as  belonging  then  or  lately 
to  another  person,  would  natnrallj  ezdte  surprise  .and  lead  to 
inquixy. 

Two  objections  were  urged  upon  the  argument  to  this  con« 
elusion:  the  one,  upon  the  ground  that  the  description  in  the 
mortgage  gives  no  information  of  the  ownership  of  the  land  on 
the  east,  a  blank  being  left  for  the  name  of  the  owner;  the 
other,  because  the  description  of  parcel  No.  1  in  the  Paulding 
deed  gives  no  intimation  that  Wildes'  land  was  a  part  of  the 
mortgaged  premises.  These  objections  are  each  founded  upon 
a  single  erroneous  idea,  that  the  appellants  could  not  locate 
the  limd  described  in  the  release  so  as  to  distinguish  what  part 
of  the  premises  mortgaged  to  them  was  not  included  in  the 
description  of  the  lands  to  be  released;  this  they  obviously 
could  do,  or  were  bound  to  be  able  to  do.  They  therefore 
knew,  or  were  bound  to  know,  that  a  strip  of  land  lying  west 
of  their  eastern  boundary  was  not  released,  and  yet  that  that 
strip  was  described,  not  as  the  property  of  their  mortgagor,  but 
of  a  third  person.  No  matter  what  was  the  name  of  the  owner 
to  Ae  east  of  their  eastern  boundary,  they  knew  that  the  land 
west  of  that  line  had  been  mortgaged  to  them  as  Halsey's,  and 
that  a  description  of  it  as  the  property  of  another  person  could 
probably  be  true  only  on  the  supposition  of  a  conveyance  by 
Halsey  prior  to  the  release  they  were  about  to  execute.  The 
decree  of  the  superior  court  must,  therefore,  be  affirmed  with 
costs. 

Decree  affirmed. 

Whebs  Mobtoaob  Afpkabs  or  Rsoosd  to  havb  bun  Sahbtiid,  «a 
innocent  pnrchaser  will  be  protected  against  it;  otherwifle,  however,  if  ho 
purchase  with  notice  that  the  satisfaction  was  entered  without  the  knowl- 
edge of  the  holder  of  the  note  secured  by  the  mortgage,  and  that  the  debt  is 
in  fact  itnpaid:  See  SioariotU  v.  Curti§,  55  Am.  Dec.  345;  Roberts  v.  IlaUtead^ 
49  Id.  541. 

PXTBCHASEBS  OF  PbOPKRTT  SUBJECT  TO  MOBTOAGE  ReOOBDED  IS  AnOTHBE 

State  are  not  affected  thereby,  unless  they  have  actual  or  oonstmotive  notice 
thereof:  McClenney  v.  MeCUnnetf,  49  Am.  Deo.  738,  note  742. 

Release  of  Pabt  of  Mobtoaged  Tbact,  Effbot  of:  See  Oukm  ▼. 
Knapp,  29  Am.  Dec.  741,  note  747,  where  this  subject  is  discussed,  and  a 
large  number  of  cases  collected.  If  several  lots  are  mortgaged  and  the  mort- 
gagee releases  some  of  them,  he  can  not  enforce  against  those  not  released 
more  than  a  proportionate  amount  of  the  debt,  provided  the  creditor  has 
notice  of  the  change  sufficient  to  put  him  upon  inquiry:  Colgrove  v.  TdUnumt 
67  N.  T.  9S,  citing  the  principal  case. 

Whebs  Moetgaged  Pbemises  abb  Sold  in  Diffebent  Pabcels,  at  dif- 

ferant  times,  to  different  purchasers,  the  parcels,  on  foreclosure,  are  to  be 
Aic  I>xo.  Vol.  UX— 41 
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■old  in  tho  inverae  order  of  their  alienation:  Chapman  v.  WeH,  17  K.  T.  127; 
Barnes  v.  JfoU,  64  Id.  402,  both  citing  the  principal  case.  See  also  Cknou  v. 
Knapp,  29  Anr.  Dec  741,  note  747.  where  tbia  subject  is  discussed. 

Thb  pbincifal  0A8B  IS  CITED  In  WiUiamaon  v.  Broum,  Hi  N.  T.  364,  and 
in  ffcdl  ▼.  Edwards,  43  Mich.  475,  to  the  point  that  where  information  pos- 
sessed by  a  party  would,  if  followed  up  by  proper  examination,  have  led  to 
the  discovery  of  a  mortg<ige  or  conveyance,  tho  conclusion  of  law  necessarily 
results  that  such  information  amounted  to  implied  notice  of  such  instrument; 
in  Warner  ▼.  Blaheman,  36  Barb.  517»  to  the  point  that  the  assignee  of  a 
mortgage  is  liable  to  all  the  equities  of  the  mortgagor,  though  he  is  not 
affected  by  mere  outside  equities  residing  in  third  persons,  of  which  he  has 
no  notice;  and  in  Calvo  v.  Davies,  73  N.  Y.  216,  to  the  point  that  a  mort- 
gagee, in  dealing  with  his  security,  is  bound  to  observe  the  equitable  righfta 
of  third  persons,  of  which  he  has  notice. 


Bbeasted  t;.  Fabmebs'  Loan  Ain>  Trust  Go. 

[8  Nkw  Toes  (4  BsLnni),  299.] 
OoNDinoN  IV  LiFX  PoLiCT  THAT  It  SHALL  BB  VoiD  if  the  insored  *< shall 
die  by  his  own  hand"  requires  a  voluntary  act  of  self-destmction;  and 
does  not  take  effect  on  his  committing  suicide  while  insane. 

Appeal  from  judgment  in  favor  of  plaintiffs  in  an  action  on  a 
policy  of  life  insurance.  The  defense  was  that  the  policy  was, 
by  its  terms,  to  be  void  in  case  the  assured  '*  shall  die  by  his 
own  hand;"  and  that  he  committed  suicide.  The  plaintiffs 
(who  were  administrators  of  the  insured)  showed  that  he  was 
insane  when  he  did  so;  and  the  court  sustained  the  right  of 
action.    See  4  Hill,  78,  for  a  decision  of  the  point  on  demurrer. 

WiUiam  CurHs  Noyes,  for  the  appellants. 

Samuel  Shenoood,  for  the  respondents. 

By  Court,  Willard,  J.  The  question  raised  by  the  decision 
of  Uie  referees  is  substantially  the  same  as  that  decided  by  the 
supreme  court  on  the  demurrer:  4  Hill,  73.  It  will  be  unnec- 
essary, therefore,  to  give  to  each  a  separate  examination. 

It  is  material  to  determine,  in  the  first  place,  what  is  meant 
by  the  term  ''  death  by  his  own  hand,"  which  is  to  avoid  the 
policy.  If  the  words  are  construed  according  to  the  letter,  an 
accidental  death  occasioned  by  the  instrumentality  of  the  hand 
of  the  insured  would  fall  within  the  exception.  Thus,  should 
the  insured  by  mistake  swallow  poison,  and  thereby  terminate 
his  life,  his  representatives  could  not  recover  the  policy  if  the 
poison  was  conveyed  to  his  mouth  by  his  own  hand.  The  same 
rule  of  construction  applied  to  the  words  "  death  by  the  bands 
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of  justice,"  in  the  same  connection,  would  take  the  case  out  of 
the  exception  if  the  death  was  occasioned  by  strangulation  by 
a  rope  instead  of  the  hands  of  the  minister  of  justice.  But  it 
is  too  plain  for  argument  that  the  literal  meaning  is  not  the 
true  meaning  of  either  phrase.  "  Death  by  the  hands  of  jus- 
tice" is  a  well-known  phrase,  denoting  an  execution,  either 
public  or  private,  of  a  person  conyicted  of  crime,  in  any  form 
allowed  by  law.  The  moral  guilt  of  the  party  executed  has 
nothing  to  do  with  the  definition  Socrates,  though  he  took 
the  poison  from  his  own  hand,  died  by  the  hands  of  justice,  in 
this  sense  of  the  term;  it  would  be  an  abuse  of  language  tc 
charge  him  with  an  act  of  intentional  self-destruction.  The 
martyrs  who  perished  at  the  stake  in  like  manner  **  died  by  the 
hands  of  justice." 

In  popular  language,  the  term  ''death  by  his  own  hand" 
means  the  same  as  suicide,  or  /elo  de  se;  the  first  two,  indeed, 
are  not  technical  terms,  and  may  be  used  in  a  sense  excluding 
the  idea  of  criminality.  The  connection  in  which  they  are  used 
in  this  policy  indicates  that  the  phrase  **  death  by  his  own  hand" 
meant  an  act  of  criminal  self-destruction.  Provisos  declaring 
the  policy  to  be  void  in  case  the  assured  commit  suicide  or  die 
by  his  own  hand  are  used  indiscriminately  as  expressing  the 
same  idea.  In  the  note  to  BorradaUe  y.  HwfUer^  6  Man.  &  G. 
648,  are  given  the  forms  of  the  proviso,  and  by  seventeen  of  the 
principal  London  insurance  companies;  in  eight  of  them  the 
exception  is  of  a  death  by  suicide,  and  in  nine  of  a  death  by  the 
assured's  own  hands;  in  two  a  separate  provision  is  made  in  case 
of  a  death  by  suicide  not/e2o  de  96,  and  in  two  others  in  case  of  a 
death  by  his  own  hands  noi/elo  de  96.  It  is  obvious,  therefore, 
that  the  phrases  "  death  by  his  own  hand  "  and  "  death  by  sui- 
cide" mean  the  same  thing;  and  that  both,  tmless  qualified  by 
some  other  expressions,  import  a  criminal  act  of  self-destruction. 
The  connection  in  which  they  stand  in  this  policy  favors  this 
construction.  The  first  four  exceptions  in  the  policy  are  of  acts 
innocent  in  themselves,  three  of  which  become  inoperative  if 
the  defendants  give  their  consent  and  have  it  indorsed  on  the 
policy;  then  follow  the  last  four  exceptions,  viz.,  if  he  shall  die 
by  his  own  hand,  or  in  consequence  of  a  duel,  or  by  the  hands 
of  justice,  or  in  the  known  violation  of  any  law,  etc.  By  the  ao- 
knowledged  rule  of  construction,  noscilur  a  Metis,  the  first  mem« 
ber  of  the  sentence,  if  there  be  any  doubt  in  its  meaning,  should 
be  controlled  by  the  other  members,  which  are  entirely  un- 
equivocal, and  should  be  construed  to  mean  a  felonious  killing 
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of  hiiQBcIf :  Broom's  Maxims^  293,  450.  It  is  a  role  laid  down 
by  Lord  Bacon  that  copukUio  verborum  indicat  accepUUionem  in 
eodem  sensu — the  coupling  of  words  together  shows  that  thej 
are  to  be  understood  in  the  same  sense.  And  when  the  meaning 
of  any  particular  word  is  doubtful  or  obscure,  or  when  the  ex- 
pression taken  singly  is  inoperatiye,  the  intention  of  the  parties 
using  it  may  frequently  be  ascertained  and  carried  into  effect  by 
looking  at  the  adjoining  words,  or  at  expressions  occurring  in 
other  ports  of  the  same  instrument,  for  quw  non  valearU  singula 
juncta  juvanl:  4  Bacon's  Works,  2G;  Roberta  y.  BoberU,  2  Bulst. 
132;  Broom's  Maxims,  293.  Besides,  the  words  in  this  case  are 
those  of  the  insurer,  and  if  susceptible  of  two  meanings,  should 
be  taken  strongly  against  him. 

It  was  not  contended  on  tlie  part  of  the  defendant  that  the 
policy  would  be  avoided  by  a  mere  accidental  destruction  of  life 
by  the  party  himself.  It  was  urged  that  it  would  be  if  the  act 
was  done  intentionally,  although  under  circumstances  which 
would  exempt  the  parly  from  all  moral  culpability.  It  was  in- 
sisted that  the  expression  must  be  taken  to  mean  a  death  by  hia 
own  act.  It  seems  to  me  that  this  is  a  yielding  of  the  whole  ques- 
tion. An  insane  man,  incapable  of  discerning  between  right  and 
wrong,  can  form  no  intention;  his  acts  ai'e  not  the  result  of 
thought  or  reason,  and  no  more  the  subject  of  punishment  than 
those  which  are  produced  by  accident.  The  acts  of  a  madman, 
which  are  the  offspring  of  the  disease,  subject  him  to  no  criminal 
responsibility.  If  the  insured,  while  engaged  in  his  trade  as  a 
house-joiner,  had  accidentally  fallen  through  an  opening  in  the 
chamber  of  a  house  he  was  constructing  and  lost  his  life,  the 
argument  concedes  that  the  insurer  would  have  been  liable;  the 
reason  is,  that  the  mind  did  not  concur  with  act.  How  can  this 
differ  in  principle  from  a  death  in  a  fit  of  insanity,  when  the 
party  had  no  mind  to  concur  in  or  oppose  the  act. 

It  must  occur  to  every  prudent  man,  seeking  to  make  provis- 
ion for  his  family  by  an  insurance  on  his  life,  that  insanity  is 
one  of  the  diseases  which  may  terminate  his  being.  It  is  said 
the  defendants  did  not  insure  the  continuance  of  the  intestate's 
reason;  nor  did  they,  in  terms,  insure  him  against  the  small-pox 
or  scarlet-fever,  but  had  he  died  of  either  disease,  no  doubt  the 
defendants  would  have  been  liable.  They  insured  the  continu- 
ance of  his  life;  what  difference  can  it  make  to  them  or  to  him 
whether  it  is  terminated  by  the  ordinary  course  of  a  disease  in 
his  bed,  or  whether  in  a  fit  of  delirium  he  ends  it  himself?  In 
each  case  the  death  is  occasioned  by  means  within  the  meaning 
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of  the  policy,  if  the  exceptioii  contemplates,  aa  I  think  it  doea, 
the  deatraction  of  life  by  the  inteatate  while  a  rational  agent, 
reeponsihle  for  his  acta. 

It  is  competent,  no  doubt,  for  the  insoxer  so  to  frame  his 
policy  as  to  exempt  him  from  liability  for  a  death  occasioned  im 
a  fit  of  insanity.    The  parties  have  not  done  so  in  the  present 


It  is  urged  that  because  a  person  rum  compos  merUia  is  liable 
civitUer  for  torts  committed  while  in  a  state  of  insanity,  there- 
fore insanity  has  no  effect  to  qualify  this  exception  in  the  policy* 
That  conclusion  is  not  a  legitimate  deduction  from  the  premises. 
A  rational  man  is  liable  civUUer  for  an  injury  occasioned  by  aa 
accident,  unless  it  be  an  inevitable  one;  and  yet  no  one  pretends 
that  the  insurer  is  not  liable  for  a  death  by  accident,  whether 
inevitable  or  not;  indeed,  the  liability  for  death  by  accident  was 
conceded  on  the  argument.  A  death  by  accident  and  a  death 
by  the  party's  own  band  when  deprived  of  reason  stand  on 
principle  in  the  same  category;  in  both  cases  the  act  is  done 
without  a  controlling  mind;  if  the  insurer  is  liable  in  the  one 
case,  he  should  be  in  the  other. 

If  the  insured  was  compelled  by  duress  to  take  his  own  life, 
it  will  hardly  be  contended  that  'Stae  insurer  could  avoid  pay- 
ment. In  what  consists  the  difference  between  the  duress  of 
man  and  the  duress  of  heaven?  Can  a  man  be  said  to  do  an 
act  prejudicial  to  the  insured  when  he  is  compelled  to  do  it  by 
irresistible  coercion?  and  can  it  make  any  difference  whether 
this  coercion  come  from  the  hand  of  man  or  the  visitation  of 
providence? 

But  it  is  urged  that  this  is  a  civil  action,  and  the  contract  of 
insurance  a  civil  contract:  be  it  so.  A  person  so  destitute  of 
reason  as  not  to  know  the  consequences  of  his  acts  can  make  no 
valid  contract.  Whether  the  incompetency  be  the  result  of  dis- 
ease or  of  intoxication,  his  contracts  made  while  in  that  condi- 
tion are  void:  Barrett  v.  Buaston^  2  Aik.  167  [16  Am.  Dec.  691], 
approved  by  Chancellor  Walworth  in  Prentice  y,  Ackom,  2  Paige, 
81,  and  by  Chancellor  Kent,  in  2  Kent's  Com.  451;  Smith's 
Law  of  Cont.  329,  333,  and  notes.  If  the  party  could  do  do 
act  to  bind  himself,  he  certainly  could  do  none  to  discharge  the 
insurer;  if  he  could  not  make  a  bond,  he  could  not  make  a  re- 
lease; if  he  could  not  make  a  will,  he  could  not  revoke  one. 

The  liability  of  a  lunatic  for  necessaries  rests  upon  the  ground 
that  the  law  will  raise  a  contract  by  implication,  on  the  part  of 
the  lunatic,  in  favor  of  the  party  who  has  supplied  them  in  good 
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faith,  and  iixerefore  does  not  affect  the  present  question:  Went-^ 
worth  V.  Tubbs,  1  You.  &  Col.  N.  C.  171.  The  cases  on  this 
head  are  analogous  to  that  of  an  infant.  See  Smith's  Law  of 
Cont.  325  et  seq.,  and  notes,  where  the  cases  are  collected 
and  reviewed.  The  law,  to  prevent  a  failure  of  justice,  will 
imply  a  promise  by  a  party  incapable  of  making  a  contract;  but 
it  will  never  imply  that  a  parly  incapable  of  distinguishing  be- 
tween right  and  wrong  was  guilty  of  a  fraud. 

At  the  time  this  case  was  decided  by  the  supreme  court  on 
the  demurrer  there  had  been  no  case,  either  in  this  country  or 
in  England,  in  which  the  same  question  had  arisen.  The  case 
of  BorradaUe  v.  Eurder^  5  Man.  &  G.  639,  decided  by  the 
English  common  pleas  in  1843,  has  since  been  reported.  That 
action  was  brought  by  the  executor  of  the  insured  upon  a  life 
policy  containing  a  proviso  that  in  case  the  assured  should  die 
by  his  own  hands,  or  by  the  hands  of  justice,  or  in  consequence 
of  a  duel,  the  policy  should  be  void.  The  assured  threw  him- 
self into  the  Thames  and  was  drowned.  Upon  an  issue  whether 
the  assured  died  by  his  own  hands,  the  jury  found  that  he  vol- 
untarily threw  himself  into  the  water,  knowing  at  the  time  that 
he  should  thereby  destroy  his  life,  and  intending  thereby  to  do 
bo;  but  at  the  time  of  committing  the  act  he  was  not  capable  of 
judging  between  right  and  wrong.  It  veas  held  by  a  majority 
of  the  court,  Tindal,  0.  J.,  dissenting,  that  the  policy  was 
avoided,  as  the  proviso  included  all  acts  of  voluntary  self-de- 
struction, and  was  not  limited  by  the  accompanying  provisos  to 
acts  of  felonious  suicide.  The  three  judges  who  formed  the 
majority  laid  the  main  stress  upon  the  fact  that  the  jury  found 
the  act  of  self-destruction  to  be  voluntary,  that  he  knew  when 
he  threw  himself  into  the  river  he  should  thereby  destroy  his 
life,  and  that  he  intended  thereby  to  do  so.  The  referees  in  the 
present  case  have  not  found  that  the  intestate  acted  voluntarily, 
or  that  he  knew  the  consequence  of  his  act;  they  merely  find 
that,  while  insane,  for  the  purpose  of  drowning  himself,  he 
threw  himself  into  the  river,  not  being  mentally  capable  of  dis- 
tinguishing between  right  and  wrong.  If  BorradaUe  v.  Hunter^ 
supra,  be  an  authority  which  we  ought  to  follow,  it  differs  so 
much  from  the  case  before  us  that  we  are  at  liberty  to  decide  it 
upon  principle. 

After  the  case  of  BorradaUe  v.  Hunter,  supra,  the  case  of 
Schwabe  v.  Clift,  2  Oar.  &  Kir.  134,  was  tried  at  nisi  prius  before 
Cresswell,  J.  It  was  upon  a  policy  upon  the  life  of  the  plaint- 
iff's intestate,  containing  the  proviso  that  if  the  assured  should 
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*'  commit  suicide,  or  die  by  dueling  or  by  the  hands  of  justice, 
the  policy  should  be  void."  The  assured  died  from  the  effects 
of  sulphuric  acid  taken  by  himself,  but  evidence  was  given -tend- 
ing to  show  that  at  the  time  he  took  the  sulphuric  acid  he  was 
in  part  of  unsound  mind.  In  his  charge  to  the  jury,  the  learned 
judge  said  that  to  bring  the  case  within  the  exception,  it  must 
be  made  to  appear  that  the  deceased  died  by  his  own  voluntary 
act;  that  at  the  time  he  committed  that  act  he  could  distinguish 
between  right  and  wrong,  so  as  to  be  ab]e  to  understand  and 
appreciate  the  nature  and  quality  of  the  act  he  was  doing;  and 
that  therefore  he  was  at  that  time  a  responsible  being.  The  jury 
found  for  the  plaintiff.  This  cause  was  afterwards  brought  into 
the  court  of  exchequer  chamber  on  bill  of  exceptions,  and  will 
be  found  in  8  Com.  B.  437,  by  the  title  of  Cli/l  v.  Schwabe.  The 
court,  by  a  vote  of  four  to  two,  ordered  a  new  trial,  holding  that 
the  direction  was  erroneous;  for  that  the  terms  of  the  condition 
included  all  acts  of  voluntary  self-destruction,  and  therefore,  if 
A.  voluntarily  killed  himself,  it  was  immaterial  whether  he  was 
or  was  not  at  the  time  a  responsible  moral  agent.  This  case  is 
open  to  the  same  remark  as  Borradaile  v.  Hunter,  supra;  it 
turned  upon  the  assumed  fact  that  the  act  of  suicide  was  volun* 
taxy,  a  fact  not  found  by  the  referees  in  this  case. 

BuoGLBSy  C.  J.,  and  Mobse,  Mason,  and  Taqgabt,  JJ.,  oon* 
curred 

Gabdiheb,  J.,  delivered  a  dissenting  opinion. 

JswETT  and  Johnson,  JJ.«  also  dissented. 

Judgment  affirmed. 

SmoiDB  OF  AssTTBXD,  Effeot  ot,  ON  BioBT  TO  RvxyvKB  ON  Lm  Inbui^ 
▲Nox  PoLiOT. — The  Bolution  of  the  qnestion  aa  to  whether  or  not  there  oaa 
be  a  recovery  on  a  life  insnranoe  policy  where  the  aasnred  has  taken  ha  own 
life,  of  coarse  depends,  to  a  considerable  extent,  npon  the  terms  of  the  policy, 

Iv  PoucT  Contains  No  Condition  against  Self-dbstbuction  bt  As- 
SUBBD,  it  is  clear,  upon  principle,  that  a  voluntary  suicide,  the  assured  being 
aane  at  the  time,  is  a  fraud  upon  the  insurer,  and  vitiates  the  insurance. 
Indeed,  aside  from  the  fraud  involved  in  the  transaction,  public  policy  would 
forbid  a  recovery  in  such  a  case,  since  a  contrary  doctrine  would  offer  direct 
encouragement  to  suicide:  Bunyon  on  Life  Ass.,  2d  ed.,  71;  Bliss  on  life 
Ins.,  sees.  247,  248;  Moore  v.  WooUey,  4  EL  A  BL  243;  &  C,  24  L.  J.  Q.  B. 
40;  1  Jar.,  N.  S.,  468;  28  Eng.  L.  A  Eq.  248;  8  Big.  Life  ft  Aoo.  Ins.  Qm. 
138;  Hartman  v.  Keystone  Ins.  Co,,  21  Pa.  St  466;  S.  C,  1  Big.  Life  k  Aco. 
Ins.  Cas.  649;  Supreme  Comtnandery  Knights  Golden  Btde  v.  Aiimoorth,  71 
Ala.  436;  S.  C,  46  Am.  Rep.  335,  337.  Even  a  stipulation  to  the  effect  thai 
a  voluntary  suicide  by  the  assured  whilb  sane  should  not  avoid  the  policy  aa 
teepecta  the  assured  and  his  representatives  would  be  invalid:  Bunyon  oa 
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Life  Ass.,  2d  ed.,  72.  Says  Lord  Chief  Jortice  CSunpbell,  in  Moore  ▼.  VToo^ 
§ep,  Buprar  "  If  a  man  insnres  his  life  for  a  year*  and  commita  suicide  within 
the  year,  his  executors  can  not  recover  on  the  policy,  as  the  owner  of  a  8hi[», 
who  insures  her  for  a  year,  can  not  recoTer  upon  the  policy  if  within  the 
year  ho  causes  her  to  be  sunk.  A  stipulation  that  in  either  case,  upon  such 
an  event,  the  policy  should  give  a  right  of  action,  would  be  void.**  It  has 
he^n.  held,  however,  that  where  a  policy  is  taken  out  on  the  life  of  a  hu»- 
baad  for  the  benefit  of  his  wife  and  children,  and  he  afterwards  commits  sni- 
eide,  the  policy  is  not  vitiated  as  against  them,  there  being  no  condition 
therein  for  a  forfeiture  in  case  of  suicide,  because  the  beneficiaries  are  not 
bound  by  the  husband's  acts  after  the  insurance  was  effected:  FitcJi  v.  Ameri- 
can PoptUar  Ins.  Co,,  69  N.  Y.  657;  Patrick  v.  ExeeUhr  Lift  1n»,  Co.,  C7 
Barb.  202;  S.  C,  4  Hun,  263.  Upon  a  similar  principle  to  that  which  would 
forfeit  a  policy  for  a  felonious  suicide  witho<lt  an  express  condition  to  tliat 
effect,  a  death  caused  by  an  abortion  voluntarily  procured  by  the  assured, 
without  sufficient  medical  cause,  to  bo  committed  upon  her,  will  vitiate  tlie 
contract  on  the  ground  of  public  policy:  Hatch  v.  Mutual  Life  Ins.  Co.,  2 
Rep.  362  (Mass.).  Certainly,  where  there  is  no  provision  in  the  policy  fur 
forfeiture  by  suicide,  seU-destniction  committed  by  the  assured  while  insane 
can  not  vitiate  the  contract:  Horn  v.  Anglo-Australian  etc,  Ioa.  Co,,  30  L. 
J.  Ch.  511;  S.  C,  4  L.  T.,  N.  S.,  142;  7  Jur.,  N.  S.,  673;  2  Big.  Life  k  Ace 
Ins.  Cas.  692.  In  that  case  Vico-Chanccllor  Wood,  in  the  course  of  his  opin- 
ion, said:  "  There  is  no  principle  of  public  policy  which  calls  upon  the  court 
to  say  that  a  person  who  coiimita  iio  oCcn???,  Imt  v.'lio  is  only  bu'Ject  to  that 
which  is  really  just  as  much  an  accident  as  if  he  had  fallen  from  the  top  of  a 
house,  is  to  forfeit  iiU  iiisurauco  ou  liio  ground  oi  public  policy." 

WnERr.  PoT-TCY  PRov:r>r.3  ror.  Fonr::irrnK  r.v  £nLr-Di:.^TnrrrioN,  there 
Is  an  irreconcilable  conilict  of  authority  upon  the  point  as  to  whether  or  not 
Toluntary  self-destruction  induced  by  insanity  is  to  b3  regarded  as  within 
the  condition,  and  if  not,  as  to  what  kind  and  degree  of  iosauity  will  prevent 
the  forfeiture:  May  on  Ins.,  sec  303;  Bliss  on  Lifo  Ins.,  sec.  22S;  RoynolJj 
on  Life  Ins.  105,  107.  In  view  of  this  conflict,  some  courts  decliuo  to  lay 
down  any  general  rule  upon  the  subject,  contenting  themselves  witli  deciding 
as  to  the  effect  of  the  insanity  in  the  particular  cases  before  them:  IlaUiatDatf 
▼.  National  Lift  Ins.  Co.,  43  Vt.  335.  In  that  case,  Pierpoint,  C.  J.,  do* 
olared  that  none  of  the  decisions  successfully  laid  down  the  line  of  demarka- 
tion  between  those  cases  in  which  the  insanity  would  prevent  the  forfcituro 
and  those  in  which  it  would  not.  Before  attempting  to  state  the  doctrine 
of  the  different  classes  of  cases  on  this  subject,  some  preliminary  observations 
will  not  be  amiss. 

1.  Sudi  Provision  should  be  StrkUy  Construed  against  Insurance  Company ^ 
11  Alb.  L.  J.  374;  John  Hancock  MvL  Life  Ins,  Co.  v.  JHoore,  34  Mich.  41. 
This  x'rinciple  is  not  always  regarded  in  the  adjudged  cases,  but  its  soundness 
seems  to  us  unquestionable.  As  was  well  stated  in  a  brief  editorial  note  in 
11   Alb.  L.  J.  374,  a  strict  construction  should  be  adopted  in  such  cases: 

1.  Because  such  a  provision  is  in  the  nature  of  a  penalty  or  forfeiture;  and 

2.  Because  the  language  of  the  policy  b  chosen  by  the  company,  and  it  is  its 
own  fault  if  it  is  not  strong  enough  in  its  favor.  It  must  be  presumed  to 
have  expressly  provided  in  plain  terms  for  every  ground  upon  which  it  in- 
tends to  claim  a  forfeiture,  and  every  doubt  is  to  be  resolved  against  itb 

2.  Meaning  of  Terms  "  Commit  Suicide,*'  "  Die  by  Suicide,"  and  "Die  by  his 
Own  Ha$u2,"  etc,  in  a  provision  for  forfeiture  in  a  life  insurance  policy,  is  the 
■UMb  M  a  general  rule:  BUss  on  Life  Ins.,  sec.  228;  Dufaur  v.  PrqfestkomaX 
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lAft  A$8.  Co.,  25  Beay.  600;  S.  C,  4  Jur.,  K.  8.,  841;  27  L.  J.  Clu  Sl7;  OZi/l 
▼.  Schwabe,  3  Com.  B.  437:  S.  C,  2  Big.  life  A  Aco.  Ids.  Cas.  312;  Bigelow  v. 
Berkshire  Life  Jna.  Co.,  03  U.  S.  284;  S.  C,  6  Ins.  L.  J.  268;  15  Alb.  L.  J. 
11;  Mutual  Life  Ins.  Co.  r.  Terry,  15  Wall.  580;  8.  C,  7  Alb.  L.  J.  310;  2 
Ids.  L.  J.  577;  ManhaUan  Life  Ins.  Co.  v.  BroughUm,  100 13.  S.  121;  8.  C, 
lOBep.  705;  Eattahroohv.  Unum Mutucd Ins.  Co.,  54 Me.  226;  S.  C,  l  Big.  Life 
ft  Aco.  Ids.  Gas.  130;  ConneeHaUMtUwdLifelns,  Co.  v.  Groom,  96  Vtk.  St.  92;. 
8.  C,  27  Am.  Rep.  680;  17  Alb.  L.  J.  418;  John  Hancock  Mut.  Life  Ins.  Co. 
▼•  Moore,  84  Mich.  41;  Moore  v.  ConneetieiU  Mut.  Life  Ins.  Co.,  3  Ins.  L.  J. 
444;  8.  C,  4  Big.  life  ft  Ace.  Lis.  Cas.  138;  Phadenhauer  v.  Oermania  L\fe 
Ins.  Co.,  7  Heisk.  567;  8.  C,  10  Am.  Rep.  623.  The  meaning  of  such  term* 
▼aries,  however,  according  to  the  view  taken  by  the  particular  court  of  the 
question  as  to  whether  self-killing  by  an  insane  person  is  within  such  a  con- 
dition. 

3.  Accidental  or  Unintentional  Se^f-killing  is  not  toithin  Condition  forfeiting 
a  policy  for  suicide  or  taking  one's  own  life,  whether  such  death  result  from 
taking  poison  by  mistake,  supposing  it  a  wholesome  medicine,  or  taking  a» 
overdose  of  a  dangerous  medicine,  or  from  an  act  done  in  frenzy  or  delirium, 
as  by  leaping  from  a  window,  tearing  ofif  a  bandage  from  an  artery,  or  from 
an  act  done  under  the  stress  of  an  overpowering  force.  In  this  all  the  au- 
thorities agree,* whatever  may  be  the  opinion  of  particular  courts  as  to  whether 
or  not  a  voluntary  self-destruction  resulting  from  insanity  is  within  the  con- 
dition: May  on  Ins.,  sec.  307;  Dean  v.  American  Mut.  Life  Ins.  Co.,  4  Allen» 
102;  S.  C,  1  Big.  Life  ft  Aco.  Ins.  Cas.  195;  Cooper  v.  Massachusetts  etc.  Lis. 
Co.,  102  Mass.  227;  Pollock  v.  United  States  Accident  Ass.,  12  Week.  Not. 
Cas.  251;  S.  C,  26  Alb.  L.  J.  464;  Knickerbocker  Life  Ins.  Co.  v.  Peters,  42 
Md.  414;  S.  C,  7  Chic.  L.  N.  421;  4  Ins.  L.  J.  569;  Penfold  v.  Universal  Life 
Ins.  Co.,  85  N.  Y.  317;  S.  C,  39  Am.  Rep.  060;  12  N.  Y.  Week.  Dig.  344. 
So  even  where  the  mistake  was  due  to  the  fault  or  uegligence  of  the  assured, 
as  where,  owing  to  drunkenness,  he  took  poison  by  mistake  without  intent  to 
destroy  his  life:  Equitable  Life  Ass.  Soc.  v.  Paternon,  41  Ga.  338;  S.  C,  5  Am. 
Rep.  535;  3  Big.  Life  ft  Ace.  Ins.  Cas.  534.  The  self-destruction  must  be  a 
voluntary  act,  knowingly  done  to  work  a  forfeiture:  Stormont  v.  Waterloo  etc. 
Ass.  Co.,  1  Fost.  ft  F.  22;  S.  C,  3  Big.  Life  ft  Ace.  Ins.  Cas.  196;  Moore  v. 
Connecticut  MtU.  Life  Ins.  Co.,  3  Ins.  L.  J.  444;  S.  C,  4  Big.  Life  ft  Ace.  Ins. 
Cas.  138;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Craves,  6  Bush,  268;  S.  C  ,  1  Big. 
Life  ft  Ace.  Ins.  Cas.  736.  Thus  where  the  deceased  was  found  insensible,  sus- 
pended by  the  foot  over  a  banister,  it  was  held  that  in  order  to  defeat  a  re- 
covery under  such  a  provision  it  must  appear  that  he  voluntarily  threw  himself 
over:  Stormont  v.  Waterloo  etc.  Ass.  Co.,  supra. 

4.  Bule  in  England  as  to  Self-destruction  by  Insane  Person,  under  a  policy 
conditioned  if  the  assured  "  die  by  his  own  hand,"  or  the  like,  was  laid  dowi» 
in  Borradaile  v.  Hunter,  5  Man.  ft  G.  630;  S.  C,  5  Scott  N.  R.  418;  7  Jur. 
443;  12  L.  J.  C.  P.  225;  2  Big.  Life  ft  Ace.  Ins.  Cas.  280,  referred  to  in  the 
principal  case.  That  rule  is,  in  substance,  that  if,  when  the  suicidal  act  waa 
done,  the  deceased  knew  that  his  life  would  be  thereby  destroyed,  and  in- 
tended it  to  be  so,  the  policy  is  vitiated  under  the  condition,  even  though 
the  insured  was  insane  at  the  time,  and  incapable  of  distinguishing  as  to  the 
right  or  wrong,  or  moral  character  and  consequences,  of  the  act  he  was  doings 
that  is  to  say,  although  the  act  was  not  felonious,  the  moral  condition  of  the 
mind  of  the  assured  being  wholly  immaterial.  This  rule  has  never  been  de- 
parted from  in  the  English  courts:  Dorinan  v.  Borradaile,  5  Man.  Q.  ft  S» 
WO;  Lhifaur  v.  Professional  Life  Ass.  Co.,  25  Beav.  00;  S.  C,  4  Jur.,  N.  S^ 
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641;  27  L.  J.  Ch.  817;  W^te ▼.  Briiiah  Empire  etc.  An.  Co.,  L.  R.,  7  Eq.,  8M| 
8,  0.,  19  L.  T.,  K.  S.,  308;  38  L.  J.  Ch.  63.  But  in  Schwabe  ▼.  Ctift,  20Nr. 
h  Kir.  184;  8.  C,  3  Man.  G.  ft  &  436;  17  L.  J.  0.  P.  2,  it  was  held,  distill- 
gaishing  BomuUUle  ▼.  Hunter,  supra,  that  where  the  condition  was  that  the 
policy  should  be  iorfeited  if  the  assared  should  "commit  suidde,"  it  meant 
Bomething  more  than  merely  "  dying  by  bis  own  hand;*'  and  that,  in  order  to 
avoid  the  policy,  there  must  be  a  felonious  self-destruction,  and  that  if,  through 
insanity,  the  insured  was  at  the  time  incapable  of  distinguishing  between 
right  and  wrong,  and  of  appreciating  the  nature  and  quality  of  the  act  he  was 
doing,  the  insurer  was  liable.  This  decision  was,  however,  reversed  in  the 
exchequer  chamber,  and  the  case  was  held  to  be  governed  by  the  rule  in 
BorradaUe  v.  Hunter,  supra,  there  being  no  substantial  distinction  in  such  a 
case  between  "  suicide  "  and  '*  dying  by  one's  own  hand:"  Olift  v.  Schwabe^  8 
Com.  B.  437;  S.  C,  2  Big.  Life  &  Ace.  lus.  Cas.  312. 

5.  Jiule  of  American  Cases  as  to  Effect  of  Insanitff  under  Such  OondUUm» 
The  earliest  reported  American  decision  on  this  subject  is  the  principal  case, 
as  first  given  in  4  Hill,  73:  Manhattaan  Life  Ins,  Co.  v.  BroughUm,  109  U.  S. 
121;  S.  C,  16  Rep.  705.  The  doctrine  laid  down  in  this  case  in  the  court  of 
appeals,  and  in  the  prior  decision  in  the  supreme  court,  may  be  said  also  to 
be  now  the  prevailing  one  in  this  country,  at  least  in  substance,  although  it 
seems  to  have  been  in  part  denied,  or  at  least  modified,  by  subsequent  adju- 
dications in  New  York,  as  will  be  presently  shown.  It  must  be  admitted, 
however,  that  the  American  cases  are  not  at  all  harmonious  on  this  point.  In 
Massachusetts  it  was  established  in  Dean  v.  American  Mutual  Hfe  Ins.  Co., 
4  Allen,  101,  in  accordance  with  the  doctrine  of  Borradaile  v.  Hunter,  supra, 
that  a  condition  in  a  life  policy  for  its  forfeiture  if  the  assured  should  '*uie 
by  his  own  hand  "  meant  simply  a  self-destruction  by  a  voluntary  and  inten- 
tional act,  the  moral  nature  of  the  act  not  affecting  the  hazard,  and  that  if 
the  deceased  understood  the  physical  nature  and  consequences  of  the  act  he 
was  about  to  do,  and  intended  to  destroy  his  life,  the  policy  was  forfeited, 
though  he  was  insane  at  the  time.  Said  Mr.  Chief  Justice  Bigelow  in  that 
case:  ''A  person  may  be  insane,  entirely  incapable  of  distinguishing  between 
right  and  wrong,  and  without  any  just  sense  of  moral  responsibility,  and  yet 
retain  sufficient  powers  of  mind  and  reason  to  act  with  premeditation,  to  un- 
derstand and  contemplate  the  nature  and  consequences  of  his  own  oondoct, 
and  to  intend  the  result  which  his  acts  are  calculated  to  produce."  The  doo- 
trina  of  this  case  was  reaffirmed  and  the  principal  case  disapproved  in  Cooper 
▼.  Massachusetts  Mutual  Life  Ins.  Co.,  102  Mass.  227;  8.  C,  1  Big.  Life  k 
Ace.  Ins.  Gas.  758,  where  it  was  held,  in  an  action  on  a  policy  so  conditioned, 
where  the  deceased  had  taken  his  own  life,  that  evidence  was  inadmisBiblB 
to  show  that  he  was  insane  at  the  time,  that  he  acted  under  the  impulse  of 
insanity,  and  that  his  act  was  the  direct  result  of  his  insanity,  there  being 
« no  offer  to  prove  madness  or  delirium,  or  that  the  act  of  self-dertructioii 
was  not  the  result  of  the  will  and  intention  of  the  party  adapting  the  means 
to  the  end,  and  contemplating  the  physical  nature  and  effects  of  the  act.** 
The  same  doctrine  in  substance  was  laid  down  in  Nimick  v.  Mutual  Ben^ 
Life  Ins.  Co.,  3  Brews.  502;  8.  C,  3  Pittsb.  Kep.  293;  1  Big.  Life  ft  Aoc.  Ins. 
Cas.  689,  in  the  United  States  circuit  court  for  the  western  district  of  Penn- 
sylvania; and  in  Oay  ▼.  Union  Mut.  L^e  Ins.  Co.,  9  Blatohf.  142;  8.  a,  S 
Big.  Life  h  Aco.  Ins.  Cas.  4.  In  the  latter  case,  Woodruff,  J.,  in  his  ohai^ 
to  the  jury, stated  that  "if  the  assured  was  conscious  of  the  act  he  was  com- 
mitting, intended  to  take  Ids  own  life,  and  was  capable  of  understanding  tha 
liatare  and  consequenoes  of  the  act^  the  defendants  are  not  liable;  and  if  tha 
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ftct  was  thas  oommitted,  it  is  immaterial  whether  he  was  capable  of  onder* 
standing  its  moral  aspects,  or  of  diBtingnishing  between  right  and  wrong.  If, 
on  the  other  hand,  he  was  not  thus  conscious,  or  had  no  such  capacity,  but 
acted  under  an  insane  delusion  overpowering  his  understanding  and  will,  or 
was  impelled  by  an  uncontrollable  impulse  which  neither  understanding  nor 
will  could  resist,  then  the  defendants  are  liable,  and  your  verdict  must  be  for 
the  plaintiff."  The  two  cases  last  cited  must  be  deemed  overruled,  however, 
by  subsequent  decisions  of  the  United  States  supreme  court  hereinafter 
referred  ta 

In  American  lAft  Ins.  Co,  v.  laeU,  74  Pa.  St  176;  S.  C,  2  Ins.  L.  J.  825; 
4  Big.  Life  &  Ace.  Ins.  Gas.  422,  which  was  an  action  on  a  policy  containing 
a  similar  condition,  the  court  approved  an  instruction  to  the  jury  to  the 
effect  that  the  question  was  whether  the  deceased  at  the  time  of  his  self- 
destruction  "was  conscious  of  the  act  he  was  committing,  and  then  intended 
to  take  hiB  life,  and  had  sufficient  mental  capacity  to  comprehend  the  nature 
and  consequences  of  his  act;  if  so,  then  the  defendants  are  not  liable.  If, 
on  the  other  hand,  he  was  not  thus  conscious,  but  acted  under  an  insane  im- 
pulse or  delusion,  sufficient  to  impair  his  understanding  or  will,  or  if  his 
reasoning  power  was  so  far  overthrown  by  his  mental  condition  that  he  was 
incapable  of  exercising  his  judgment  in  regard  to  the  consequences,  then  the 
defendants  are  liable."  This  decision,  also,  if  it  means  that  the  inquiry,  in 
rach  a  case,  is  only  as  to  the  deceased's  perception  and  understanding  of  the 
physical  nature  and  consequences  of  the  act,  and  not  as  to  its  moral  charac- 
ter, must  be  regarded  as  overruled  by  Connecticut  Atut.  L\fe  Ina.  Co,  v. 
Chroom^  86  Pa.  St  92;  S.  C,  27  Am.  Rep.  689;  6  Rep.  376. 

The  doctrine  of  the  principal  case,  on  the  other  hand,  is  supported  by  the 
powerful  authority  of  the  supreme  court  of  the  United  States.  In  Mutual 
Life  Ing.  Co.  v.  Terry,  15  WaU.  580;  S.  0.,  7  Alb.  L.  J.  310;  3  Big.  Life  k 
Aco.  Ins.  Gas.  819;  2  Ins.  L.  J.  540,  577,  affirming  8.  0.,  1  Dill.  403,  the 
whole  subject  was  elaborately  considered  in  an  exhaustive  opinion  by  Mr. 
Justice  Hunt,  reviewing  all  the  cases  and  approving  Breasted  v.  Farmert^  etc. 
Co,f  and  the  following  conclusion  was  reached:  "We  hold  the  rule  on  the 
question  before  us  to  be  this:  If  the  assured,  being  in  the  possession  of  his 
ordinary  reasoning  faculties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape 
from  the  iUs  of  life,  intentionally  takes  his  own  life,  the  proviso  attaches, 
and  there  can  be  no  recovery.  If  the  death  is  caused  by  the  voluntary  act 
of  the  assured,  he  knowing  and  intending  that  his  death  shall  be  the  result 
of  this  act,  but  when  his  reasoning  faculties  are  so  far  impaired  that  he  is 
not  able  to  understand  the  moral  character,  the  general  nature,  consequences, 
and  effect  of  the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto 
by  an  insane  impulse,  which  he  has  not  the  power  to  resist,  such  death  is  not 
within  the  contemplation  of  the  parties  to  the  contract,  and  the  insurer  is 
liable."  This  doctrine  is  approved  and  followed  in  express  terms  or  in  sub> 
stance  in  Charier  Oak  Hfe  Ina.  Co.  v.  Hodel,  95  U.  S.  232;  S.  C,  7  Ins.  L. 
J.  284;  ManhaUan  Life  Ins.  Co.  v.  Broughton^  109  U.  S.  121;  S.  G.,  16  Rep. 
705;  Waters  v.  ConnecHeut  Mui.  Life  Ins.  Co.,  2  Fed.  Rep.  892  (U.  S.  G.  G., 
Dist  of  N.  J.);  S.  G.,  9  Ins.  L.  J.  337;  Mowe  v.  Connecticut  Mut.  Life  Ins. 
Co.,  3  Id.  444  (U.  S.  G.  G.,  Eastern'  Dist  of  Mich.);  S.  G.,  4  Big.  Life  ft 
Ace  Ins.  Gas.  138;  HiaU  v.  Mutual  Life  Ins.  Co.,  2  DiU.  572;  Coverston  v. 
Connecticut  Mut.  Life  Ins.  Co.,  4  Big.  Life  &  Aco.  Ins.  Gas.  169,  jTer  Dillon,  J.| 
Janris  ▼.  Connecticut  Mut.  Life  Ins.  Co.,  5  Ins.  L.  J.  507;  S.  G.,  6  Id.  311  (U. 
6.  G.  a,  Northern  Dist  of  HI.);  MerrUt  v.  Cotton  States  Life  Ins.  Co.,  55 
6a.  103;  S.  C,  59  Id.  564;  Life  Association  qf  America  v.  Wailer,  57  Id.  533; 
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PhOUpt  T.  LouUianaetc.  Ins.  Co.,  26  La.  Ann.  404;  S.  C  21  Am.  Bep.  549> 
/o^  Hancock  Mutual  Hfe  Im,  Co.  r.  Moort^  34  Mi<&.  41 ;  Sch^er  t.  ^oHoiial 
Lt/e  /fu.  Co.,  26  Minn.  634;  &  a,  8  Ins.  K  J.  337;  OomnedSeMi  Mmi.  Lifk 
In$.  Co.  Y.  Qroom^  86  Pk.  St  02;  S.  C,  27  Am.  Sep.  689;  6  Eep.  376;  7  Ina. 
L.  J.  697;  Phadenhamer  .y.  Oermama  lAft  /jm.  Cb.,  7  Heisk.  667;  S.  a,  19 
Am.  Rep.  623;  Halhawa^  r.  KaUonal  Life  Ina.  Co.^  48  Vt  336.  The  same 
doctrine,  in  mibttance,  ia  Uud  down  in  EtuUibrooh  ▼•  UnUm  MuL  lAft  Int* 
Co.,  64  Me.  224,  approTing  the  principal  caae.  The  effect  of  this  doctrine  io^ 
that  in  order  to  work  a  fotfeitore  nnder  aoch  a  policy  on  the  ground  of  aelf- 
destruction,  the  aaanred  must  have  had  sufficient  mental  capacity  not  only  to 
understand  that  the  act  will  destroy  his  life,  but  also  to  distinguiBh  its  moral 
quality  and  consequences,  the  right  and  wrong  of  it,  and  must  perform  the 
act,  not  under  any  uncontrollable  impulse  resulting  from  insanity,  but  Tolun* 
tarily,  with  the  intent  to  end  his  life.  In  other  words,  it  must  be  a  criminal 
act,  an  act  done  with  an  evil  motive:  Merri/U  v.  CoUon  Stales  L\fe  Ine.  Co.; 
Life  AeaodoHon  of  America  v.  Waller;  Eastabrooh  v.  Union  MuL  L^fe  Ine. 
Co.;  John  Hancock  Mut.  lAfe  Ina.  Co.  v.  Moore;  Scheffer  v.  Nalional  L\fo 
Ins.  Co.;  Connecticut  Mut.  Life  Ins.  Co.  y.  Oroom;  Phadenhauer  v.  Oermania 
Life  Ins.  Co.f  supra.  The  following  instruction,  based  upon  and  explaining 
the  doctrine  of  M'utual  Life  Ins.  Co.  v.  Terry,  supra,  was  approved  in  Jl/ion- 
hattan  Life  Ina.  Co.  v.  Broughton,  109  U.  S.  121;  S.  C,  16  Bep.  705:  **Had 
he  [the  insured],  in  view  of  his  misfortunes,  and  of  the  probable  future  that 
awaited  him,  deliberately  come  to  the  conclusion  that  it  was  better  to  die 
than  to  live,  and  did  he,  in  that  view,  commit  suicide?  or  was  he  so  far 
mentally  unsound  that  he  could  not  exercise  a  rational  judgment  upon  the 
question  of  life  and  death?  Did  he  become  obliWous  to  the  duties  which  he 
owed  to  his  family,  to  his  friends,  and  to  himself?  Was  he  impelled  by  a 
morbid  impulse  which  he  had  not  sufficient  8trengt]i  of  will  to  resist,  and 
acting  under  the  influence  of  this  insane  impulse,  did  he  determine  to  take 
his  own  life?  Because  if  his  reasoning  faculties  were  so  far  impaired  that  he 
could  not  fairly  estimate  the  moral  consequences,  the  moral  complexion  of 
the  act,  even  though  he  could  reason  sufficiently  well  to  prepare  with  great 
deliberation,  and  to  execute  Ms  design  with  success,  nevertheless,  within  the 
authority  which  I  have  read,  he  was  so  far  insane  that  the  plaintiff  is  entitled 
to  recover  on  this  policy."  Says  Pierpoint,  G.  J.,  in  Hathaway  v.  I^ational 
Life  Ins.  Co.,  48  Vt.  335,  commenting  on  Mutual  Life  Ins.  Co.  v.  Terry,  supra: 
'* Insane  persons  may  form  plans  and  execute  them,  and  manifest  great 
shrewdness  and  mental  activity,  both  in  forming  and  Executing  them.  In- 
sanity does  not  destroy  the  intellect — ^it  perverts  it,  and  often  renders  it 
more  active  than  when  it  is  in  its  normal  condition.  But  it  is  not  a  sound 
and  healthy  mind  that  is  operating,  but  an  unsound  and  diseased  one.  It 
does  not  follow,  because  we  can  see  that  an  insane  man  knows  that  if  ha 
blows  his  brains  out  it  will  kill  him,  and  that  he  does  that  act  for  that  pur- 
pose, that  therefore  the  act  was  that  of  a  sane  mind  voluntarily  and  deliber- 
ately done.*' 

The  rule  kid  down  in  Mutual  Life  Ins.  Co.  v.  Terry,  16  Wall.  680;  S.  C, 
7  Alb.  L.  J.  310;  2  Ins.  L.  J.  540;  3  Big.  life  &  Aca  Ins.  Gas.  819,  has  not, 
however,  in  its  full  scope,  met  with  universal  acceptance  in  the  courts  of  this 
country.  In  an  ably  reasoned  case  in  New  York  it  was  held  that  upon  a 
ix>licy  conditioned  to  be  void  if  the  assured  should  "die  by  his  own  hand,** 
therd  could  be  no  recovery  if  the  assured  voluntarily  and  intentionally  took 
his  own  life,  even  though  he  was  so  far  mentally  unsound  as  to  be  incapable  of 
distinguishing  the  moral  quality  of  the  act:  Van  Zandt  v.  Mutual  Ben^  Lifi 
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Ifu.  Co.,  55  K.  T.  169;  S.  C,  14  Am.  Bep.  215;  3  Ins.  L.  J.  208;  4  Big.  life  ft 
Aoo.  Ina.  Caa.  313.  The  court  thus  adopted  the  doctrine  laid  down  in  the 
English  cases,  holding  it  not  oTermled  by  the  principal  case,  the  observations 
of  Willard,  J.,  to  the  effect  that  if  the  assured  was,  by  reason  of  insanity,  in- 
capable of  discerning  the  moral  quality  of  the  act  at  the  time  of  the  self- 
destmction  the  condition  was  not  broken,  being  regarded  as  mere  dicta.  Mr. 
Justice  Bapallo,  who  delivared  tlie  opinion,  said:  "The  whole  reasoning  of 
the  opinion  of  Willard,  J.,  which  preyailed  over  the  dissent  of  Gardiner,  Jew- 
•ttk  and  Johnson,  JJ.,  shows  that  he  regarded  the  point  raised  upon  the  de- 
murrer, viz.,  that  the  assured  at  the  time  of  destroying  his  own  life  was  of 
nnsonnd  mind  and  wholly  unconscious  of  the  act,  and  that  presented  by  the 
finding  as  identical,  and  that  tlie  learned  judge  regarded  the  finding  as 
establishing  that  the  insured  was  so  insane  as  not  to  be  capable  of  forming  an 
intention,  and  that  he  had  not  sufficient  mind  to  concur  in  the  act.  The 
learned  judge  does  not  undertake  to  overrule  the  cases  of  BcrradaUe  v.  Hun- 
ter and  Cl\ft  V.  Schioabey  but  expressly  distingubhes  those  cases  from  the  one 
before  him  by  pointing  out  that  they  assume  that  the  act  was  voluntary, 
which  fact  he  holds  that  the  finding  in  the  case  of  Breasted  failed  to  estab- 
lish." His  honor  afterwards  criticises  the  opinion  expressed  by  Willard,  J., 
**  that  a  man  so  insane  as  to  be  incajMible  of  discerning  between  right  and 
wrong  can  form  no  intention,"  and  says:  "In  the  practical  administration  of 
justice  in  cases  of  this  description,  it  seems  to  us  a  dangerous  doctrine  to 
bold  that  the  attention  of  the  jury  should  be  directed  principally  to  the  de- 
gree of  appreciation  which  the  deceased  had  of  the  moral  nature  of  his  act^ 
and  that  this  question,  most  speculative  and  difficult  of  solution,  should  be 
made  the  test  by  which  it  should  be  determined  whether  he  had  knowingly 
and  voluntarily  violated  the  condition  of  his  insurance.  The  real  question 
is,  whether  he  did  the  act  consciously  and  voluntarily,  or  whether  from  dis- 
ease his  mind  had  ceased  to  control  his  actions.  Supposing  a  man  to  be  in 
possession  of  his  will  and  of  the  ordinary  mental  faculties  necessary  for  self- 
preservation,  but  that  his  mind  has  become  so  morbidly  diseased  on  the  sub- 
ject of  suicide  that  he  can  not  appreciate  its  moral  wrong,  and  in  this  condi- 
tion of  mind  he  takes  his  own  life,  voluntarily  and  intentionally,  perhaps 
with  the  very  object  of  securing  to  his  family  the  benefits  of  an  insurance 
upon  his  life,  it  is  difficult  to  say  that  this  is  not  a  death  by  his  own  hand 
within  the  meaning  of  the  policy."  The  learned  judge  also  criticises  the 
opinion  of  Hunt,  J.,  in  Mutual  lAft  Ins,  Co.  v.  Terry ^  15  Wall.  580,  and  de- 
clares that  the  question  of  the  capacity  of  the  deceased  to  appreciate  the 
moral  character  of  the  act  was  not  involved  in  that  case,  and  that  all  that 
was  said  upon  that  point  was  ohUer,  After  quoting  the  rule  laid  down  by 
Mr.  Justice  Hunt,  the  learned  judge  further  says:  '*  The  precise  effect  of  this 
passage  is  not  very  clear  to  us,  as  it  includes  several  conditions  which  can 
hardly  co-exist.  It  can  be  conceived  that  the  act  might  have  been  volun- 
tary and  the  self-destruction  intentional,  though  the  assured  failed  to  appre- 
ciate its  moral  character;  but  it  is  difficult  to  conceive  how  the  act  could  have 
been  voluntary  and  intentional  when  the  faculties  of  the  deceased  were  so 
Impaired  that  he  was  not  able  to  understand  the  general  nature,  consequences, 
and  effect  of  the  act  he  was  about  to  conunit,  or  when  he  was  impelled  thereto 
by  an  insane  impnlM  which  he  had  not  the  power  to  resist" 

This  criticism  of  the  opinion  in  Mutual  Hfe  Ins.  Co.  v.  Terry,  supra,  aa 
well  as  of  that  in  the  principal  oase,  is  approved  in  Adkhu  v.  Columbia  Lffk 
Ins.  Co.,  70  Mo.  27;  S.  C,  35  Am.  Bep.  410;  9  Ins.  L.  J.  17;  20  Alb.  L.  J. 
491.    In  Moore  r.  Connedhut  MuL  I^e  Ins.  Co.,  3  Ins.  L.  J.  444,  Mr.  Jnii 
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tioe  LoDgyear  repels  the  criticism  of  the  rale  laid  clown  in  Mutual  Lift  /tul 
Co.  V.  Ttrry^  rapra,  and  shows  that  the  words  "general  nature,  oonseqnenceSp 
and  effect  of  the  act,"  as  used  in  that  rule,  have  reference  to  the  entire  ao« 
complished  fact  of  suicide,  and  not  merely  to  the  physical  act  of  self-destrao- 
tion.  The  doctrine  of  Fait  Zamdl  v.  Muluai  Benejtt  l^t  Ina,  Co,,  supra,  ia 
approved  in  Weed  v.  Mutual  £en^  lAfe  Ins,  Co,,  70  N.  Y.  661;  a  C,  7  Ins. 
L.  J.  33.  In  other  cases  in  New  York  it  is  held,  also  citing  Van  Zandl  t. 
Mutual  Ben^t  L\ft  Ins,  Co,,  supm,  that  the  werds,  *'die  by  his  own  hand,** 
in  a  life  policy  have  reference  to  "  an  intelligent,  voluntary  act,  and  not  to  a 
suicide  committed  by  a  party  in  a  state  of  mental  derangement  so  great  that 
the  act  of  self-dentruction  is  to  be  regarded  as  wholly  involuntary:"  De 
Oogona  v.  Knickerbocker  L\fe  Ins,  Co,,  65  N.  Y.  235;  S.  C,  8  Alb.  L.  J.  10; 
and  that  though  the  deceased  at  the  time  of  the  act  was  aware  that  it  would 
destroy  his  life,  and  was  also  capable  of  discerning  the  moral  element  in- 
volved in  the  act,  yet  if  he  was  driven  to  it  by  an  insane  impulse,  produced  by 
mental  disease,  which  disabled  him  from  gcveming  his  own  conduct  in  ac- 
cordance with  reason,  the  act  was  not  voluntary,  and  the  condition  of  the 
policy  was  not  broken:  Newton  v.  MutucU  Ben^t  L\fe  his,  Co,,  76  N.  Y.  426; 
8.  C,  8  Rep.  505;  Pef{fold  v.  Universal  Life  Ins,  Co,,  85  N.  Y.  321;  S.  C,  12 
N.  Y.  Week.  Dig.  344.  There  is  nothing  in  this,  however,  inconsistent  with 
what  Lb  laid  down  in  Mutual  L\fe  Ins.  Co,  v.  Terry,  supra;  on  the  contrary, 
it  is  in  exact  accord  with  the  doctrine  of  that  decision.  So  in  Knickerbocker 
Life  Ins.  Co.  v.  Peters,  42  Md.  414;  8.  C,  7  Chic  L.  N.  421;  4  Ins.  L.  J. 
569,  while  the  court  decline  to  give  any  opinion  as  to  what  would  be  the  effect 
of  insanity  depriving  the  assured  of  the  capacity  to  distingulBh  the  moral 
character  of  the  act  of  self-destruction,  where  it  was  done  voluntarily,  with 
full  knowledge  that  it  would  produce  death,  it  is  held  that  if  the  deceased 
killed  himself  "in  a  fit  of  insanity  which  overpowered  his  consciousness, 
reason,  and  will,  and  thus  acted  from  a  mere  blind  and  uncontrollable  im« 
pulse,"  or  being  urged  on  to  the  act  "  by  an  insane  impulse  which  he  could 
not  resist,"  the  policy  is  not  vitiated.  This  doctrine,  of  course,  is  also  in 
strict  accord  with  Mutual  lAfe  Ins.  Co.  v.  Terry,  supra,  as  well  as  with  the 
New  York  decisions. 

In  St,  Louis  MuL  Ins.  Co.  v.  Graves,  6  Bush,  268;  8.  C,  1  Big.  Life  k  Aoc 
Ins.  Oas.  736,  the  judges  were  evenly  divided  upon  the  point  as  to  whether 
or  not  insanity  depriving  the  assured  of  the  capacity  to  discern  the  moral 
quality  of  an  act  of  self-destruction  would  prevent  the  vitiation  of  the  policy 
under  a  condition  providing  for  forfeiture  if  he  should  "  die  by  his  own  hand;** 
but  it  was  agreed  by  all  that  the  act  of  self-destruction  must  be  voluntaiy, 
and  done  with  a  knowledge  that  it  would  destroy  life,  in  order  to  vitiate  the 

policy. 

The  doctrine  of  Mutual  L\fe  Ins.  Co.  v.  Terry,  supra,  supported  as  it  is  by 
a  great  preponderance  of  authority,  must  be  conceded  to  be  the  prevailing 
American  doctrine.  It  certainly  seems  to  us  to  be  the  safer,  more  reasona- 
ble, and  more  consistent  doctrine.  It  accords  with  the  general  rule  as  to  the 
excusatory  effect  of  insanity  in  civil  as  well  as  in  criminal  cases.  It  alao  oper* 
ates  to  prevent  forfeiture,  which  is  a  favorite  principle  of  an  enlightened 
jurisprudence.  Nor  can  it  have  any  injurious  effect,  since  insurers,  who 
always  frame  such  contracts  to  suit  themselves,  may  if  they  choose  insert 
express  stipulations  to  the  effect  that  insanity  sliall  not  in  any  case  prevent 
an  avoidance  by  suicide  of  the  assured.  If  they  prefer,  for  tiie  purpose  of 
getting  custom,  to  omit  such  stipulations,  and  to  leave  the  matter  in  doabti 
the  doubt  ought  to  be  resolved  against  them.    If  the  assured  is  to  take  the 
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sole  risk  of  his  becommg  insane  and  destroying  his  life,  let  him  hava  notlM 
of  the  fact  by  having  it  clearly  *'  nominated  in  the  bond."  As  has  been  well 
said  in  some  of  the  cases  above  referred  to,  insanity  is  as  mnch  a  disease  as 
fever  or  oonsnraption;  and  upon  principle,  there  is  no  more  reason  why  an  in- 
surance of  one's  life  should  not  be  an  insurance  against  death  from  the  former 
disease  than  against  death  from  the  latter,  if  there  is  nothing  to  the  contraiy 
in  the  policy. 

5.  Condition  againti  Suieide,  **8ane  or  Inaane,**  etc, — ^A  condition  or  pro- 
vision in  a  policy  of  life  insurance  avoiding  it  if  the  assured  shall  "die  by 
suicide,  felonious  or  otherwise,  sane  or  insane,"  is  no  doubt  valid:  Pierce  v. 
TraveUre  Ina.  Co.,  34  Wis.  389;  S.  C,  3  Ins.  L.  J.  422;  4  Big.  life  k  Aco. 
Ins.  Cas.  498;  MaOorp  v.  TraoeUn^  Ina,  Co,,  47  N.  T.  62;  S.  C,  7  Am.  Rep. 
410;  2  Ins.  L.  J.  839;  though  such  a  form  of  expression  is  said  in  the  case 
last  cited  not  to  be  '*  happily  chosen."  So  a  condition  avoiding  the  policy  if 
the  assured  ' '  die  by  suicide,  sane  or  insane,"  is  valid :  Bigelow  r,  Berkahire  L\fa 
Ina.  Co.,  93  U.  a  284;  S.  C,  6  Ins.  L.  J.  268;  15  Alb.  L.  J.  11.  So  a  con- 
dition for  avoidanoe  if  the  assured  "  die  by  his  own  hand,  sane  or  insane:**  Do 
Oogona  v.  KnUharhoeker  I^ft  Ina.  Co.,  65  N.  T.  232;  Supreme  Commamderp 
KnighU  QoUUn  Rfde  r.  Ahuworth,  71  Ala.  436;  S.  C,  46  Am.  Rep.  332;  or 
if  he  "  die  by  his  own  act  or  hand,  whether  sane  or  insane:"  Snyder  t.  Mutual 
Life  Ina.  Co.,  3  Ins.  L.  J.  579;  S.  C,  4  Big.  life  k  Aoc.  Ins.  Gas.  424;  or 
if  he  "die  by  his  own  act  and  intention,  sane  or  insane:"  Chapman  r.  i?e- 
publte  lAfe  Ina.  Co.,  6  Biss.  238;  S.  C,  4  Ins.  L.  J.  511;  Adkina  v.  Columbia 
Lye  Ina.  Co.,  70  Mo.  27;  S.  C,  35  Am.  Rep.  410;  20  Alb.  L.  J.  491;  0  Rep. 
147;  9  Ins.  L.  J.  17.  Such  a  condition  expressed  in  any  of  these  forms  cov- 
ers any  case  of  voluntary  self-destruction,  and  no  kind  or  degree  of  insanity 
will  prevent  the  avoidanoe:  Bigelow  v.  Berkahire  L\fe  Ina.  Co.,  93  U.  S.  284; 
S.  C.,6  Ins.  L.  J.  268;  15  Alb.  L.  J.  11;  Pierce  v.  Traveien^  Ina.  (7o.,34  Wis. 
880;  8.  a,  3  Ins.  L.  J.  422;  4  Big.  Life  k  Ace  Ins.  Cam.  498;  MalUny  r. 
Travetera*  Ina.  Co.,  47  N.  T.  52;  S.  C,  7  Am.  Rep.  410;  2  Ins.  L.  J.  839;  De 
Oorgoaa  v.  Kniekerhocher  lAfe  Ina.  Co.,  65  N.  Y.  232.  And  in  suoh  a  case  aa 
averment  in  the  replication  to  a  defense  of  suicide,  that  the  assured  was  at 
the  time  of  "  unsound  mind,  and  wholly  unoonsdoas  of  the  act,"  was  held  to 
refer  only  to  the  nature  of  the  act  as  a  crime,  and  to  be  demurrable:  BigeUna 
T.  BerkMre  lAfe  Ina.  Co.,  ouprcL.  And  where  the  words  of  the  oondition  are, 
"die  by  his  own  act  and  intention,  sane  or  insane,"  the  word  "intention" 
does  not  qualify  it  in  any  way,  and  doea  not  prevent  a  soioide  while  insane 
from  avoiding  the  policy:  Chapman  v.  BepubHe  Life  Ina.  Co.,  6  Biss.  238; 
&  C,  4  Ins.  L.  J.  511;  Adkina  v.  Columbia  Life  Ina.  Co.,  70  Mo.  27;  8.  C, 
85  Am.  Rep.  410;  20  Alb.  K  J.  491;  0  Rep.  147;  9  Ins.  L.  J.  17.  So,  though 
the  insured,  by  reason  of  insanity,  was  "wholly  incapable  of  exercising  any 
Intention  in  reference  to  the  act  which  caused  his  death,"  and  was  impelled 
thereto,  "  without  any  volition  of  his  own,  by  an  insane  impulse  which  his 
mental  and  physical  faculties  were  unable  to  resiBt:"  Chapman  v.  Bepublie 
Life  Ina.  Co.,  aypra.  But  a  death  by  accident  inflicted  by  one's  own  hand, 
by  taking  poison  by  mistake  or  the  like,  or  by  an  act  done  in  frensy  or  de- 
lirium, without  any  sane  or  insane  purpose  to  cause  death,  is  not  within  a  con- 
dition against  death  "by  suicide,  voluntaiy  or  otherwise,  sane  or  insane:" 
Heree  T.  TVavefefV /ns.  Co.,  34  Wis.  389;  S.  a,  8  Ins.  L.  J.  422;  4  Big.  life 
Ik  Ace.  Ins.  Gas.  498;  MaUoryr.  Travekn^  Ina.  Co.,  47 'S.Y.f52iS.C.,  7  Aau 
fiep.  410;  2  Ins.  L.  J.  839.  So  though  suoh  aoddental  death  was  due  to  the 
aanued's  own  negligence:  Pierce  v.  TroioeUanf  Ina.  Co.,  aupm.  So  under 
a  condition  avoiding  a  life  policy  if  the  assured  "shall  die  by  snioide^ 
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mhether  the  act  be  yoluntary  or  involuntary,"  or  "die  by  his  own  hand  or 
Act,  voluntary  or  otherwise,''  an  accidental  death  by  taking  poison  by  mis- 
take has  been  held  not  to  be  within  the  condition  so  as  to  prevent  a  recovery: 
£dward»  v.  TravelerB'  Life  Ins.  Co.,  20  Fed.  Rep.  661;  Pei\fM  v.  Univenal 
Life  Ins.  Co.,  85  N.  Y.  317;  S.  C,  39  Am.  Rep.  660;  12  N.  Y.  Week.  Dig. 
844.  But  in  Mutual  Life  Ins,  Co.  v.  Lawrence^  5  Brad.  App.  280;  S.  0.,  8  Id. 
488,  it  was  decided  that  under  a  condition  avoiding  the  policy  for  "self-d^ 
struction  of  the  person,  whether  voluntary  or  involuntaiy,  and  whether  he 
be  sane  or  insane  at  the  time,"  a  death  by  culpable  negligence  in  taking  an 
overdose  of  laudanum  to  relieve  pain  would  vitiate  the  contract.  In  Jacobs 
y.  National  Life  Ins.  Co.,  4  Ins.  L.  J.  339,  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  under  a  condition  in  a  life  policy  for  the  forfeiture  of  the 
insurance  money  if  the  assured  should  die  by  his  own  hand  or  act,  ''volun- 
tarily or  otherwise,"  the  latter  word  was  held  too  vague  and  uncertain  to 
cover  a  self-destruction  by  the  assured  while  insane. 

6.  Insamty  Induced  by  Intemperance  Causing  Suicide  avoids  a  policy  where 
there  is  an  express  provision  aj^'ainst  intemperance:  Jarvis  r.  Conneetieut  MuL 
Life  Ins.  Co.,  5  Ins.  L.  J.  507;  S.  C,  6  Id.  311. 

7.  Burden  of  Proqf  as  to  Suicide  and  Insaawty  of  Assured  Excusing  Suidde, 
Where,  upon  the  death  of  a  person  whose  life  is  insured,  the  defense  is  that 
the  death  was  by  suicide,  and  the  manner  of  death  is  not  known,  the  pro- 
sumption  is  against  suicide,  and  the  burden  of  proof  is  on  the  insurers  to 
show  that  to  have  been  the  cause  of  death:  Mallory  v.  Traveler's  Ins.  Co., 
47  N.  Y.  52;  S.  C,  7  Am.  Rep.  410;  2  Ins.  L.  J.  839;  Oibsoii  v.  American 
Mut.  Life  Ins.  Co.,  37  N.  Y.  580;  S.  C,  1  Big.  Life  &  Ace.  Ins.  Cas.,  590; 
Cermain  v.  Brooklyn  Ltfe  Ins.  Co.,  14  N.  Y.  Week.  Dig.  286;  S.  C,  18  Id, 
107;  Phillips  v.  Louisiana  etc,  Ins.  Co.,  26  La.  Ann.  404;  S.  C,  21  Am.  Rep. 
549;  John  Hancock  Mut.  Hfe  Ins.  Co,  r.  Moore,  34  Mich.  41;  Continental 
Ins.  Co.  V.  Ddpeuch,  82  Pa.  St.  225;  S.  C,  6  Ins.  L.  J.  35;  Snyder  v.  Mutual 
Life  Ins.  Co.,  3  Id.  579;  S.  C,  4  Big.  Life  &  Ace  Ins.  Gas.  424;  Ouardian 
Mutual  Hfe  Ins.  Co.  v.  Ilogan,  80  III.  35;  Stormont  v.  Waterloo  etc.  Ass.  Co., 
1  Fost.  &  F.  22.  Evidence  that  the  deceased  believed  in  spiritualism,  or  was 
an  atheist  or  infidel,  is  not  admissible  to  show  that  lie  took  his  own  life:  Oib- 
son  y.  American  Mut.  Life  Ins.  Co.,  37  N.  Y.  580;  S.  C,  1  Big.  Life  &  Ace 
Ins.  Gas.  590;  Continental  Ins.  Co.  v.  Ddpeudi,  82  Pa.  St.  225;  S.  C,  6  Ins. 
L.  J.  35. 

On  the  other  hand,  where  suicide  is  proved,  it  raises  no  presumption  and 
is  not  of  itself  evidence  that  the  assured  was  insane  or  committed  the 
suicidal  act  under  the  influence  of  insanity,  and  the  onus  is  on  the  plaintiff 
to  prove  Insanity  if  he  relies  upon  it  to  avoid  the  forfeiture:  Merritt  v.  Cotton 
states  Life  Ins.  Co.,  55  Ga.  103;  Fowler  v.  Muttud  Life  Ins.  Co.,  4  Lans.  202; 
Coffey  V.  Home  Life  Ins.  Co.,  3  Jones  &  S.  314;  S.  G.,  2  Big.  Life  &  Ace.  Ins. 
Gas.  602;  Weed  v.  Mutual  Benefit  Life  Ins.  Co.,  3  Jones  &  S.  386;  S.  G.  in 
court  of  appeals,  70  N.  Y.  561;  Phadenhauer  v.  Oermania  Life  Ins.  Co.,  7 
Heisk.  5G7;  S.  G.,  19  Am.  Rep.  623;  Terry  v.  Mutual  Life  Ins.  Co.,  1  DilL 
403;  S.  C.,  1  Ins.  L.  J.  132;  HiaU  v.  Mutual  Life  Ins.  Co.,  2  Dill.  672;  Gay 
V.  Union  Mut.  Life  Ins.  Co.,  9  Blatchf.  142;  S.  G.,  2  Big.  Life  &  Ace.  Ins. 
Cos.  4;  Jarvis  v.  Connecticut  Mut.  Ufe  Ins.  Co.,  5  Ins.  L.  J.  507;  S.  G.,  6  Id. 
311;  Moore  v.  Connecticut  Mut.  Life  Ins.  Co.,  3  Id.  444;  S.  C,  4  Big.  Life  ft 
Ace.  Ids.  Gas.  138;  Coverston  v.  Connecticut  Mut.  Ufe  Ins.  Co.,  Id.  169;  Mc- 
dure  v.  Mutual  Life  Ins.  Co.,  Id.  320;  W(^y.  Connecticut  Mut,  Life  Ins.  Co., 
8  Ins.  L.  J.  97.  Neither  is  a  prior  threat  or  attempt  to  commit  suicide, 
atanding  alone,  evidence  of  insanity:  Woljfy.  Connecticut  Mut,  Lift  Ins,  Ca,^ 
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§upra.  Bat  snoh  threat  or  attempt,  or  the  fact  of  saicide  itself,  is  evidence 
in  connection  with  other  circam stances  to  show  insanity:  Id.;  Eastahrook  ▼. 
Union  MtUucd  Im,  Co,,  54  Mo.  229;  S.  C,  1  Big.  Life  &  Ace.  Ins.  Cas.  139. 
Evidence  that  the  deceased,  on  committing  suicide,  left  a  letter  stating  that 
he  feared  he  would  become  insane  because  of  a  certain  malady  which  he  had; 
*hat  his  malady  was  one  tending  to  produce  a  morbid  mental  state;  that  he 
was  a  spiritualist;  and  that  for  several  days  before  the  fatal  act  he  was 
somewhat  excited  and  absent-minded,  and  less  cheerful  and  talkative  thaa 
nsnal,  is  not  of  itself  sufficient  to  warrant  the  submission  of  the  question  of 
insanity  to  the  jury:  Fowler  v.  MtUiual  L\ft  Ins,  Co,,  4  Lans.  202. 

8.  J^cqption  in  Favor  qf  Bona  Fide  Assigjiee  in  Condition  Avoiding  PoUcff 
for  Suicide  of  the  person  whose  life  is  insured,  giving  a  right  of  action  on  thd 
policy,  notwithstanding  the  suicide,  to  such  assignee,  where  the  assignment 
Ib  made  a  certain  time  before  the  death,  is  not  against  public  policy,  and  is 
valid  and  binding:  Bunyon  on  Life  Ass.  73;  Moore  v.  WooUey,  4  El.  &  BL 
243;  S.  C,  24  L.  J.  Q.  B.  40;  1  Jur.,  N.  S.,  468;  28  Eng.  L.  ft  Eq.  248; 
DvftxuT  V.  Prqfe$9ional  Life  Ab9,  Co,,  25  Beav.  599;  S.  C,  4  Jur.,  N.  S.,  841; 
27  L.  J.  Ch.  817;  Jonea  v.  Consolidated  Inv,  Ass,  Co.,  26  Beav.  256;  S.  C,  5 
Jur.,  N.  S.,  214;  28  L.  J.  Gh.  66;  3  Big.  Life  ft  Aco.  Ins.  Cas.  192.  And 
such  exception  applies  in  favor  of  an  equitable  assignee  by  deposit  of  the 
policy:  Dt^faur  y.  Professional  Life  Ass,  Co,,  supra;  or  by  a  letter  charging 
the  insurance  money  with  a  floating  balance:  Jones  v.  Consolidated  Inv,  Ass. 
Co,,  supra.  So  it  applies  in  favor  of  the  insurance  company  itself  nnder  an 
aasignment  of  the  policy  as  collateral  security  for  a  loan:  WMte  v.  British 
Empire  etc.  Ass.  Co,,  L.  R.,  7  Eq.,  394;  S.  C,  19  L.  T.,  N.  S.,  806;  38  L.  J. 
Ch.  53.  But  it  does  not  apply  in  favor  of  an  assignee  by  operation  of  law, 
M  an  assignee  in  bankruptcy:  Jackson  v.  Forster,  5  Jur.,  K.  S.,  547;  S.  C«» 
1  EL  ft  BL  463,  470;  2  Big.  Life  ft  Aco.  Ins.  Cas.  567,  571.  Where  there  ii 
no  condition  of  forfeiture  for  suicide,  as  heretofore  stated,  a  policy  for  the 
benefit  of  the  assnred's  wife  and  children  is  not  vitiated  by  his  suicide:  Fitek 
r.  American  Popular  Life  Ins.  Co,,  59  K.  Y.  557;  Patrick  t.  JBxeeUhr  Life 
Ins.  Co.,  67  Barb.  202;  S.  C,  4  Hun,  263w 


OoDEN  V.  Mabshall. 

[8  Nbw  Tobs  (i  SxLDBi),  840.] 

OabbjerVi  Bdubal  to  Pxbiobm  Contract  iok  T&ANapOBTATiair  ov  OooM 
over  a  certain  voyage,  at  a  definite  price,  entitles  the  shipper  to  recover 
the  difference  between  the  contract  price  and  the  ordinary  cost  of  send- 
ing by  other  carriers;  and  this,  without  his  making  proof  that  at  the  time 
of  the  refusal  he  had  the  goods  in  question  ready  for  shipment. 

AfpBAL  by  the  plaintiff  from  a  judgment  in  his  favor  for  ao3j 
nominal  damages.    The  &cts  appear  in  the  opinion. 

Marshall  8.  BidweU,  for  the  appellant. 

Daniel  Lord,  for  the  respondent. 

By  Court,  Jewxtt,  J.    Itwasassumed  on  the  trial  in  tlieooarl 
Mow,  and  on  the  argument  in  this  court,  that  the  evidence 
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tended  to  eetabliah  a  yalid  contnuik  made  between  the  parties, 
by  which  the  defendant  agreed  to  receive  from  the  plaintiff,  on 
board  of  the  packet-ship  Yorkshire,  twelve  thousand  bushels  of 
com  at  New  York,  and  carry  it  to  the  port  of  Liverpool,  and  to 
sail  on  the  sixteenth  day  of  Januaiy,  1847,  at  and  for  the  price 
of  sixteen  pence  sterling  per  bushel,  which  the  defendant  after- 
wards refused  to  perform;  and  that  after  the  making  of  the  con- 
tract, and  before  the  sailing  of  the  ship,  freight  rose  to  nineteen 
pence  sterling  per  bushel.  The  only  question  submitted  is, 
whether  the  plaintiff,  under  these  circumstances,  is  limited  in 
his  recovery  for  such  a  breach  of  the  contract  to  nominal  dam- 
ages. 

It  is  a  general  rule  of  law,  that  when  an  injury  has  been  sus- 
tained for  which  the  law  gives  a  remedy,  that  remedy  shall  be 
commensurate  to  the  injury  sustained.  On  all  contracts,  the 
party  injured  by  the  breach  or  non-performance  is  entitled  to 
a  full  indemnity.  From  the  facts  in  this  case,  I  think  that  the 
difference  between  the  price  agreed  upon  for  transporting  the 
com  and  that  for  which  its  carriage  might  have  been  obtained 
hy  others  at  the  time  when  the  ship  was  to  receive  the  com  is 
the  true  meastu-e  of  damages  for  the  breach  of  the  contract  by 
defendant. 

In  the  case  of  Bracket  v.  McNair^  14  Johns.  170  [7  Am.  Dec. 
447],  it  was  held  that  in  an  action  for  the  breach  of  a  contract 
to  transport  salt  from  Oswego  to  Queenston,  where,  by  the  re- 
fusal and  neglect  of  the  carrier  to  take  the  salt  at  the  time  agreed, 
the  opportunity  to  transport  the  same  was  wholly  lost  by  the 
intervention  of  the  embargo  or  non-intervention  act,  the  differ- 
ence between  the  value  of  the  salt  to  be  carried  at  the  place 
of  its  intended  embarkation  and  its  value  at  the  place  of  its  in- 
tended delivery,  less  the  carriage  and  necessary  expenses,  was 
the  true  measure  of  damages.  The  principle  of  that  case  gov- 
erned the  decision  in  O* Conner  v.  Ibrster,  10  Watts,  418. 

The  judge  erred  in  his  charge  to  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  beyond  nominal  damages.  The 
judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

BuQOLEs,  C.  J.,  and  Gabdoieb,  Johnson,  and  Mason,  JJ.,  oon« 
ourred. 

WiLLABD,  J.,  delivered  a  dissenting  opinion;  JlMOOAxr,  J.,  also 
dissented. 

Judgment  reversed,  and  new  trial  ordered. 
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MiABOBB  ov  Damaowb  ioe  Bbbaob  ov  Oostbact:  See  JXelrfT.  JTw^kA^, 
nAiii.I>ea007»note611|  CMe  t.  A0bhmIo%  02  IcL  288;  if oifarCMi  t.  if e^for 
ife.  qfBnoUifnt  42  Id.  88»  note  48»  where  thie  sabjeot  ie  dieouMd;  /)r^ 
T.  Dwigkit  31  Id.  288,  note  28ff,  where  other  ceeee  exe  odlleeted. 

Thb  fbihoipal  OAn  it  grxd  in  Poai  t.  J7taa  Ins,  Co,,  48  Barb.  d06»  to 
the  point  that  oonditiona  precedent  exe  waived  by  anch  oondnot  on  the  part 
of  the  party  entitled  to  inaiat  upon  them  am  ia  inoonaiatent  with  the  pnrpoae 
to  require  the  perfomuuioe  of  them;  and  in  Ontnd  t.  PemterffOi^  68  Id.  228^ 
to  the  point  that  when  a  party  can  aend  by  another  oonveyanoe  he  uoat  do 
ao,  and  he  will  be  entitled  to  reoover  the  differenoe  between  the  price  at 
whicl^  the  defendant  nndertook  to  caxry  the  property  and  the  price  whiob 
the  plaintiff  ia  oompelled  to  pay  for  ita  tnuaportation.  It  ia  alao  diafti»* 
gniJied  in  ^e2m  T.  PUaiptoa  il  P.  JR  (^.,  65  N.  T.  48S. 


Wadswobth  v. 


u:ri:Hc 


[8  Kxw  Teas  <i  8bj«i),  888.] 
OoaTBAOXB   ST  PKBSON  WhO  HAS  BEEN  FoUKD  HjkBOUAh  "DmOMKAKD  OM 

not  be  aoatained  by  proof  that  the  promiaor  waa  aober  when  they  wan 
made;  the  incapacity  ia  continnona  until  the  oommiaaion  ia  anperaeded. 
iMtqown  AKD  Finding  or  Habitual  DsoNKXHNnB  anapenda  the  capad^ 
of  the  Bubject  of  them  to  make  contraeta  and  tnnaaot  boalneaap  aa  toward 
all  peraona,  whether  they  have  had  actual  notice  of  the  prooeedloga  €ff 
not. 

Appxal  from  a  judgment  in  favor  of  defendant  sued  asiii- 
doner.  The  &ctB  appear  from  the  opinion.  The  oanae  waa 
Babmitted. 

0.  Eaeiings,  for  the  appellant. 

H,  E.  Sdden,  for  the  respondent. 

By  Court,  Buoglbs,  C.  J.  When  a  man  has  been  found,  hj 
inquisition  duly  taken,  in  pursuance  of  the  statute,  to  be  incapa- 
ble of  conducting  his  own  affiurs  in  consequence  of  habitual 
drunkenness,  his  property,  real  and  personal,  is  taken  out  of 
his  hands  and  put  into  the  custody  and  control  of  a  committee. 
The  object  of  this  proceeding,  as  declared  in  the  statute,  2  B.  S. 
62,  is  to  prevent  the  property  being  wasted  and  destroyed,  and 
to  provide  for  the  maintenance  of  himself  and  his  family  and  the 
education  of  his  children.  The  committee  is  required  to  file  an 
inventory  of  the  property,  and  to  give  security  for  the  perform- 
ance of  the  trust.  This  trust  continues,  without  interruption, 
until  the  death  of  the  drunkard  or  the  superseding  of  the  commis- 
don.  The  right  of  the  committee  to  the  custody  and  control  of 
the  property  is  not  superseded  during  the  drunkard's  sober  inter- 
vals; and  therefore,  during  such  intervals,  the  drunkard  has  no 
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more  aaihoritj  to  deal  with  or  dispose  of  the  property  than  while 
he  is  in  a  state  of  intoxication.  If  it  were  otherwise,  the  proceed* 
ings  would  furnish  a  very  ineffectual  security  against  waste  and 
improvidence.  Every  transaction  wotdd  be  open  to  litigation 
upon  the  question  whether  it  took  place  while  the  drunkard  was 
in  a  state  of  sobriety  or  intoxication;  and  the  committee  coidd 
not  execute  his  trust  with  safety  to  himself  or  benefit  to  the 
di-unkard  or  his  family.  Similar  consequences  would  unavoida- 
bly follow  from  permitting  the  drunkard  during  sober  intervals 
to  contract  debts  or  incur  liabilities  by  which  the  property  might 
be  seized  and  sold  on  judgment  and  execution.  • 

The  effect  of  the  inquisition  is,  that  the  drunkard  is  incapa- 
ble at  all  times  of  conducting  his  affairs;  and  they  are  there- 
fore taken  wholly  out  of  his  control.  From  the  very  nature 
and  object  of  the  proceeding,  therefore,  the  inquisition  must  be 
regarded  as  conclusive  evidence  of  the  incapacity  of  the  drunk- 
ard to  dispose  of  his  property  or  to  contract  debts  from  the 
time  when  it  is  found.  This  was  so  decided  in  L'Amoureux  y. 
Crosby^  2  Paige,  427  [22  Am.  Dec.  G55];  and  in  Leonard  v. 
Leonard,  14  Pick.  283,  a  decree  of  the  probate  court  declaring 
a  person  non  compos  mentis,  and  putting  him  under  guardian- 
ship, was  held  to  be  conclusive  evidence  of  the  disability  of  the 
ward  against  a  person  dealing  with  him  during  his  wardship. 

It  is  contended,  however,  that  the  inquisition  ought  not  to  be 
conclusive  against  the  plaintiff,  a  bonafde  holdier  of  the  bill  on 
which  the  action  was  brought,  and  who  had  no  notice  of  the 
proceeding  when  he  took  the  defendant's  agreement  to  waive 
the  protest  of  the  draft. 

The  general  rule  undoubtedly  is,  that  a  decree  or  other  judi- 
cial proceeding  binds  those  only  who  are  parties  to  it;  but  there 
are  exceptions  to  this  rule.  Proceedings  in  rem  are  conclusiTe 
on  all  the  world:  1  Stark.  Ev.  246,  247,  Phila.  ed.  1837;  and 
inquisitions  being  made  under  competent  public  authority,  to 
ascertain  matters  of  public  interest  and  concern,  are  said  to  be 
analogous  to  proceedings  in  rem,  to  which  no  one  can  strictly 
be  said  to  be  a  stranger.  They  are  clearly  admissible  in  evi- 
dence. Inquisitions  of  this  nature  are  public  and  notorious, 
and  presumed  to  be  known  to  those  who  subsequently  deal  with 
the  subjects  of  them;  and  as  to  all  business  which  the  committee 
is  authorized  to  transact  for  the  drunkard,  strangers  must  deal 
with  the  committee,  and  not  with  the  drunkard,  until  the  m-' 
quisition  is  set  aside.  There  can  be  no  doubt  of  the  authoritj 
of  the  court  to  order  an  issue,  at  the  instance  of  a  creditor,  foi 
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the  purpose  of  retrying  the  facts  found  by  the  inquisition,  and 
of  setting  it  aside:  In  the  Mailer  of  Chrislie,  5  Paige,  242;  In  0i6 
Mailer  of  Giles,  11  Id.  243.  The  creditor  is,  therefore,  not  with- 
out remedy  against  an  inquisition  improperly  found.  And  if 
the  creditor  should  happen  to  suffer  from  making  a  contract 
with  a  drunkard,  without  knowledge  of  the  inquisition,  and 
should  thereby  sustain  a  loss,  the  hardship  is  no  greater  than  if 
he  dealt  with  a  minor  belieying  him  to  be  of  full  age.  It  is  his 
duty  to  ascertain  whether  those  he  deals  with  have  the  capacity 
to  contract. 

There  are  many  dicta  in  the  books  to  the  effect  that  inquisi* 
tions  of  lunacy  are  admissible,  but  not  conclusive  evidence;  but 
in  all  the  cases  where  these  dicta  are  found,  the  question  arose 
upon  contracts  or  conyeyances  made  before  the  finding  of  the 
inquisition.  It  has  been  adjudged,  however,  that  the  inquisi- 
tion is  not  conclusive  evidence  of  the  lunatic's  incapacity  to 
make  a  will.  This  is  an  exception  to  the  general  rule,  and  the 
reason  given  for  it  in  the  case  of  Leonard  v.  Leonard^  14  Pick. 
284,  is,  that  this  is  an  act  which  the  guardian  can  not  do  for  him. 
And  in  another  case,  that  the  making  of  a  will  is  an  act  mani- 
festly distinguishable  from  contracts  and  other  acts  done  inter 
vivos,  and  involves  no  conflict  of  authority  with  the  guardian, 
because  the  will  can  not  operate  to  any  purpose  till  the  death 
of  the  testator;  and  by  that  same  event  the  authority  of  the 
guardian  is  determined:  Breed  v.  PraU,  18  Id.  116.  To  these 
may  be  added,  as  especially  applicable  to  the  case  of  an  habit- 
ual drunkard,  that  the  chief  object  of  the  proceeding  by  inqui- 
sition is  the  preservation  of  his  property  during  his  life-time,  for 
the  benefit  of  himself  and  his  family,  and  that  the  motives  which 
might  induce  him  to  make  an  improper  disposition  of  it  during 
his  life-time  do  not  exist  in  relation  to  a  disposition  to  take 
effect  after  his  death. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Gabdiheb,  Jewbtt,  Johnson,  Mason,  Mobsb,  and  Taooabt,  JJ., 
concurred. 

WiLLABD,  J.,  delivered  a  dissenting  opinion. 

Judgment  afiirmed. 

Contracts  or  Intoxicated  Pnesons:  See  NeweU  v.  FMer,  49  Am.  Deo. 
66,  note  68;  Gardner  y,  Oardner,  34  Id.  340,  note  353;  HHr9  qf  French  r. 
French,  31  Id.  441,  note  442;  Crane  v.  ConiUn,  22  Id.  519,  note  526.  As  ti 
all  business  which  the  oommittee  is  authorixed  to  transact  for  the  dmnkard^ 
strangers  mnst  deal  w^^  the  committee,  not  with  the  dnmkard,  until  the  in* 
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qai&tion  Is  set  Mide:  Lewi$  v.  Jones,  5  Barb.  648,  citing  the  principal 
locapacity  is  oontinnoos  until  the  comminion  is  sapeneded:  Reddem  r. 
Baker,  86  Ind.  105,  citing  the  principal  case. 

LiABiuTT  OF  Insane  Person  on  his  Contbacts:  See  King  v.  BMnatm, 
54  Am.  Deo.  614,  note  619,  where  other  cases  are  collected. 

Inquxsition  or  Lunacy,  Effectt  of,  as  Evidbngs:  Oangwere*9  EktaU^  53 
Am.  Dec.  554,  note  561,  where  other  cases  are  collected.  An  inquisition  Is 
<mly  presumptive  evidence  of  incapacity  at  any  time  prior  to  the  finding* 
although  retrospectively  included:  Banker  ▼.  Banker,  63  N.  T.  413,  citing 
the  principal  case.  Inquisitions  are  prima  facie  evidence  cTen  against 
-strangers  to  the  proceedings:  Ooodsell  v.  JlarringUm^  3  Thomp.  k  C.  346^ 
citiug  the  principal  case. 

Contbacts  Mads  avtkb  Inquxbition:  See  note  to  Jaekmm  t.  Ki$tff,  15 
Am.  Deo.  868. 


Coon  v.  Knap. 

[8  Kxw  TOBK  (4  BSLDUI),  403.] 

^BITTEN  Acknowledgment  of  Monet  as  Received  "in  Full"  for  a 
demand  for  unliquidated  damages  is  not  within  the  rule  which  allows  a 
4umple  receipt  to  be  contradicted  by  parol;  but  is  treated  as  a  releaae^ 
«nd,  unless  obtained  by  fraud,  etc.,  bars  any  further  claim. 

Ajpeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  for 
personal  injuries  caused  by  the  negligence  of  servants  of  the 
defendant,  a  stage-coach  proprietor.  The  facts  appear  from  the 
opinion.    The  cause  was  submitted. 

Southward  and  Priichard,  for  the  appellant. 

J,  B,  Eldredge,  for  the  respondent. 

By  Court,  Willabd,  J.  The  plaintiff,  after  receiving  her  in« 
jury,  gave  the  defendant  a  receipt  in  these  words:  "Eec'd, 
Brookfield,  July  11, 1849,  of  William  D.  Enap,  forty  dollars  in 
full  for  damage  done  to  us  by  the  stage  accident  of  the  thirteenth 
of  June  last,"  signed  by  plaintiff;  and  the  judge  at  the  circuit 
held  that  this  receipt  constituted  a  bar  to  the  action,  and  should 
be  so  held  by  the  jury,  unless  the  plaintiff  has  shown  by  parol 
evidence  that  there  was  a  condition  annexed  to  the  receipt  which 
did  not  appear  in  the  receipt  itself.  The  jury  found  there  was 
such  a  condition,  and  gave  a  verdict  for  the  plaintiff  for  three 
hundred  and  forty  dollars.  The  only  point  I  shall  consider  is, 
whether  it  was  admissible  to  show  by  parol  evidence  that  the 
receipt  was  given  upon  a  condition  not  expressed  in  it,  and  thus 
get  rid  of  its  effect.  A  majority  of  the  supreme  court  in  the 
fifth  district  held  such  evidence  admissible,  and  affirmed  the 
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judgment  of  ibe  circiiit  conri.  In  my  opinion,  the  endenoe  waa 
inadmiacdble,  and  should  have  been  excluded. 

The  supreme  court  of  the  fourth  district,  in  EglesUm  y.  Knich* 
erbacker^  6  Barb.  458,  gare  to  this  subject  an  elaborate  exam- 
ination. We  held  to  the  general  rule  that  parol  eyidence  is 
inadmissible  to  contradict  or  explain  a  written  agreement. 
We  showed  that  a  receipt  is  so  far  an  exception  to  this  rule 
that  it  may  be  explained,  as  to  the  consideration  part,  when 
the  explanation  is  not  contiadictoiy  to  but  consistent  with  the 
instrument.  We  held,  also,  that  a  receipt,  absolute  in  its  terms, 
can  not  be  shown  by  parol  eyidence  to  be  upon  a  condition, 
except  on  a  proceeding  to  reform  the  instrument  for  &aud  or 
mistake.  And  we  obsenred  that  when  a  receipt  was  in  the  nature 
of  a  contract,  it  fell  within  the  general  rule  applicable  to  oon« 
tracts.  If  that  decision  be  law,  the  judgment  under  reyiew  waa 
erroneous,  and  should  be  reyersed.  The  leading  cases  are  re- 
yiewed  in  Ugleston  y.  Knickerbocker ^  9upra;  and  tiie  whole  sub- 
ject is  fully  considered  in  Dart  on  Vendors,  451,  and  notes, 
where  yarious  other  cases  to  the  same  effect  are  cited.  See 
Houston  y.  Shindler,  11  Id.  86,  as  to  explaining  receipts. 

Justice  Pratt,  who  gaye  the  preyailing  opinion  in  this  case, 
disregai*ds  the  opinion  of  the  court  of  the  fourth  district  in 
EgletAon  y.  Knickerbocker,  supra.  He  admits  that  the  opinion 
might  create  some  little  embarrassment  had  it  not  been  oyer- 
ruled  by  the  supreme  court  in  the  eighth  district,  in  Whiie  y. 
Parker y  8  Barb.  48.  With  deference  be  it  said.  Justice  Pratt  has 
misrepresented  the  opinion  in  Eglesion  y.  Knickerbocker ,  supra; 
and  is  wholly  miatAken  when  he  says  that  the  opinion  of 
MuUett,  J.,  in  White  y.  Parker,  supra,  is  at  yariance  with  that 
of  Willard,  J.,  in  Egleston  y.  Knickerbocker,  supra.  The  two  are 
in  strict  harmony  with  each  other. 

When  the  case  of  White  y.  Parker,  supra,  was  decided,  that  of 
Egleston  y.  Knickerbocker,  supra,  was  not  reported,  and  of  course 
it  is  not  referred  to  by  Judge  Mullett.  It  will  be  seen,  by  look* 
ing  at  Judge  Mullett's  opinion  (8  Barb.  69),  that  the  explanatory 
eyidence  which  he  held  admissible  was  to  show  that  though  the 
receipt  purported  to  be  for  three  hundred  and  fif iy-f our  dollars 
and  eighty-three  cents,  in  meaning  it  was  in  truth  giyen  for  land 
contracts.  The  explanation  related  to  the  consideration,  and  is 
precisely  such  a  one  as  the  supreme  court  in  the  fourth  district 
held  admissible  in  Egleston  y.  Knickerbocker,  supra.  In  the 
present  case,  had  the  plaintiff  proposed  to  show  that  the  forty 
dollars  paid  her,  instead  of  being  gold  and  silyer,  was  a  counter- 
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fdt  note,  it  would  have  been  competent:  EausUm  v.  Shindter, 
9upra.  The  opinion  of  Nelson,  J.,  in  Kellogg  y.  Richards^  14 
Wend.  118,  119,  lays  down  the  rule,  in  substance,  like  that  ad- 
vanced in  Egleston  y.  Knickerbocker,  supra. 

It  is  possible  that  the  defendant  obtained  the  advantage  of 
the  plaintiff  in  the  settlement  for  her  damages;  but  she  can  not 
be  relieyed  in  this  way  without  unsettling  principles  which 
haye  long  been  firmly  established.  The  jury  were  not  asked 
to  inquire  whether  the  receipt  was  obtained  by  fraud,  or  that 
the  plaintiff  gaye  it  under  any  mistake  or  misapprehension  of 
her  rights.  They  were  simply  instructed  to  inquire  whether  a 
parol  condition  was  made,  not  appearing  in  the  receipt.  This, 
in  my  judgment,  was  wrong.  The  sympathy  which  the  jury  could 
not  f(ul  to  find  for  the  plaintiff,  a  young  lady,  in  her  misfortune, 
should  not  influence  the  court  to  peryert  the  law  for  her  advan- 
tage. 

The  judgment  of  the  supreme  court  and  of  the  circuit  court 
should  be  reyersed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  eyent. 

Taggabt,  J.  I  haye  tried  faithfully  to  find  some  ground  for 
sustaining  the  judgment  in  this  case,  but  can  not  satisfy  myself 
that  it  can  be  sustained  without  yiolating  one  of  the  most  essen- 
tial elementary  principles.  This  is  not  an  ordinary  receipt,  given 
on  payment  of  a  sum  of  money,  which  is  allowed  to  be  explained 
by  showing  by  parol  that  certain  matters  were  not  included  in 
the  receipt,  or  intended  to  be  discharged  thereby.  I  haye  but 
little  doubt,  myself,  that  the  defendent  drew  the  receipt  with 
the  design  basely  and  dishonestly  to  entrap  the  plaintiff  into 
signing  a  paper  the  purport  of  which  she  did  not  understand; 
that  she  placed  implicit  confidence  in  the  defendant,  and  neither 
examined  nor  appreciated  the  true  character  or  effect  of  the 
receipt  given;  that  she  did  not  intend  to  give  other  than  a  par- 
tial discharge,  and  has,  without  knowing  the  meaning  of  the 
terms  of  the  receipt,  giyen  a  full  discharge  of  all  damages  against 
the  defendant. 

The  instrument  in  question  in  this  action  is  eyidence  of  a 
compromise  or  settlement  of  the  damages  occasioned  by  the  ac- 
cident. It  is  not  technically  a  receipt  for  money  on  account, 
which  may  be  explained  by  parol,  by  showing  that  some  partic- 
ular item  was  not  intended  to  be  included;  it  was  in  full  for 
damages  occasioned  by  a  particular  transaction.  It  is,  in  effect, 
a  release  of  the  defendant  from  all  liability  occasioned  by  that 
bansaction.    This  subject  has  been  so  elaborately  discussed  in 


July,  185a]  Coon  v.  Enap.  605 

Tarions  decisions,  ibat  I  deem  it  unneoessaiy  to  go  f uUj  into  a 
consideration  of  the  aathorities.  The  case  of  Kellogg  y.  Bich" 
ardsy  14  Wend.  116,  is  much  like  this;  the  receipt  in  that  case 
was  as  follows:  "  Beceiyed  of  Bichards  &  Sherman,  S.  H.  Ad- 
dington's  note,  dated  July  30, 1828,  payable  four  months  from 
date,  for  four  hundred  and  thirty-one  dollars  and  forty  cents,  as 
a  compromise  for  the  full  amount  of  the  note."  The  amount  of 
the  note  referred  to  was  one  thousand  six  hundred  and  twenty- 
nine  dollars  and  forty-four  cents.  The  court  decided  that  the 
paper  was  more  than .  a  single  receipt;  it  was  an  agreement  of 
compromise  by  which  the  plaintiff  agreed  to  take  Addington'a 
note  for  four  hundred  and  thirty-one  dollars  and  forty  cents,  as 
a  compromise  for  the  full  payment  of  defendant's  note;  and 
being  made  bona  fide  without  fraud,  could  not  be  contradicted 
by  parol;  while  the  court  recognized  the  rule  laid  down  in  ^- 
iign  y.  Webster,  1  Johns.  Cas.  145  [1  Am.  Dec.  108],  and  numer- 
ous other  authorities,  that  a  receipt  is  not  conclusiye,  but  may 
always  be  inquired  into.  The  receipt  in  this  case,  although  not 
expressed  to  be  upon  a  compromise,  clearly  was  so  upon  its 
face.  It  is,  therefore,  in  the  nature  of  a  contract,  and  is  so  far 
within  the  general  rule  that  it  is  not  liable  to  be  yazied  by  parol 
0yidence. 
Judgment  xeyersed,  and  new  trial  ordered. 

Mason,  J.,  dissented. 

All  the  other  judges  concurred. 


KBonFTB  MAT  in  BxPLAnrxD  bt  Pabol:  ShotweU  r.  HauMi^  56  Am. 
Dec.  83,  note  87»  where  other  casee  are  collected;  TVvff  t.  BturUey^  11  Hnn, 
645,  citing  the  principal  case;  O'Brien  ▼.  CfUehria,  66  Am.  Dec.  676. 

Pabol  EyiDENGi  is  hot  Ai>in8Bnif«B  to  TgypT^Tw  Bslbasx:  ButweU  t. 
Potneer,  37  K.  Y.  314;  S.  C,  35  How.  Pr.  450;  S.  C,  4  Abb.  Pr.,  N.  8.,  247; 
AUen  y.  Cotoan,  28  Barb.  108;  Ryan  y.  Ward,  48  N.  Y.  207,  all  citing  the 
principal  case.  So  far  aa  a  receipt  partakes  of  the  natnre  of  a  contract^  it 
falls  within  the  rale  exdnding  parol  evidence  to  contradict  or  explain  it: 
BwesUd  y.  Flack,  41  Barb.  437;  S.  C,  27  How.  Pr.  323;  Howourd  y.  Norton^ 
65  Barb.  167;  EaarU  v.  Crane,  6  Duer,  571;  Dawning  y.  Smith,  4  Bedf.  312; 
Bammond  r,  Ohri8tie,  5  Bobt.  167;  Ludwgton  y.  MiOer,  38  N.  Y.  Superior 
Ct.  480,  all  citing  the  principal  case. 

The  fbihoipal  oasb  is  citkd  in  Farmen^  Bank  qf  Anuterdam  y.  Blair^ 
44  Barb.  653,  to  the  point  that  compromises  are  to  be  enconraged,  and  when 
there  is  no  fraud,  and  the  parties  meet  on  equal  terms  and  adjust  their  differ- 
cnoes,  the  court  will  not  overlook  the  compromise,  but  will  hold  the  parties 
eoncluded  by  the  settlement;  and  in  Hamnumd  y.  ChritUe,  6  Bobt.  167»  to 
the  point  that  a  contract  agreeing  to  take  a  certain  sum  in  full  compensation 
for  damages  arising  out  of  personal  injuries  can  be  pleaded  in  bar  of  an  ac- 
tion brought  to  recover  damages  for  such  injuries.  The  principal  case  is  dis* 
thignishftd  in  MeZhugaa  ▼.  Cooper,  31  N.  Y.  500. 
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VmtSLATUBM  oix  NOT  SfJBMiT  Law  TO  Pkoflb  in  ■och  nuuiner  as  to  makb 
iti  final  eoaotmant  depend  on  ibe  popnlar  vote,  nnle«.a  when  apeeially 
anthoriaed  by  the  oonstitntion. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  suing  to  reooyer 
back  properiy  adzed  for  non-payment  of  a  school  tax,  levied 
under  a  law  tiie  validity  of  which  he  disputed.  The  &ct8  appeal 
from  the  opinion. 

A^naaa  Dana,  for  the  appellant. 

Samuel  Bearddey,  for  the  respondent. 

By  Court,  Bugolbs,  C.  J.  (after  stating  the  provisions  of  the 
statute).  It  will  be  observed  that  although  the  act  directs  the 
inspectors  of  the  election  in  each  town  to  canvass  the  ballots  for 
and  against  the  law,  and  to  make  return  thereof  in  the  same 
manner  as  votes  for  governor  and  lieutenant-governor  are  can- 
vassed and  returned,  it  makes  no  such  provision  for  the  county 
or  state  canvass;  and  it  gives  no  direction  to  the  county  clerks, 
or  to  the  county  or  state  canvassers,  in  relation  to  their  dufy 
It  provides  that  if  a  majority  of  all  the  votes  in  the  state  shaU 
be  against  the  law,  it  shall  be  void,  and  if  in  its  favor,  it  shall 
be  valid;  but  it  fails  entirely  in  pointing  out  the  mode  in  which 
the  general  result  of  the  popular  vote  is  to  be  ascertained  and 
determined.  The  general  election  law  contains  no  provision 
applicable  to  this  case.  The  state  canvassers  could  not  have 
been  made  answerable,  civilly  or  criminally,  for  neglecting  or 
refusing  to  cauvass  the  votes  and  certify  the  result,  because  they 
were  not  required  to  do  so  by  the  statute  itself,  nor  by  the  gen- 
eral election  law;  whatever  they  may  have  done  in  regard  to  it 
was  voluntary  and  unofficial. 

Courts  are  in  general  bound  to  take  judicial  notice  of  public 
statutes.  They  have  the  means  of  knowing  from  the  statute- 
books,  and  therefore  are  presumed  to  know,  what  laws  are  in 
force.  But  that  rule  is  inapplicable  to  a  case  like  the  present. 
It  can  not  be  ascertained  from  the  statute-book  whether  the  act 
of  1849  was  adopted  or  rejected  by  the  popular  vote.  The  cer- 
tificate of  the  state  canvassers  would  not  be  legal  evidence  on 
that  question,  because  it  is  not  made  so  by  the  act,  and  because 
they  had  no  authority  to  determine  or  certify  the  result  of  the 
vote.  The  act  of  1849  does  not  prescribe  the  evidence  by  which 
it  is  to  be  known  whether  the  act  took  effect  or  not.    It 
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imperfect  in  its  pioTisionB;  and  there  aeems  to  be  no  mode  of 
asoertaimng  by  legal  evidence  the  result  of  the  Yote  upon  it  ex- 
cept by  the  production  and  examination  of  the  returns  of  the 
town  inspectors  of  elections;  these  officers  only  were  empowered 
to  make  the  certificates. 

In  the  present  case,  the  result  of  the  popular  Yote  was  neither 
admitted  on  the  pleadings  nor  established  by  evidence;  and 
there  was  a  total  defect  in  the  proof  that  the  act  ,had  been 
adopted  by  the  vote  of  the  people.  We  should  therefore  be 
compelled  to  afBrm  the  judgment  of  the  supreme  court  for  the 
want  of  this  proof »  whether  the  law  is  valid  or  not. 

But  upon  the  argument  in  this  court  the  case  was  rested 
mainly  on  the  objection  to  the  validity  of  the  statute,  on  the 
ground  that  it  was  never  enacted,  in  former  spirit,  according  to 
the  constitution,  and  therefore  never  took  effect,  although  it 
may  have  had  the  vote  of  the  people  in  its  favor.  This  objec- 
tion to  the  validity  of  the  act  has  been  several  times  under  con- 
sideration in  the  supreme  court.  In  one  of  the  districts  it  was 
held  to  be  constitutional  and  valid;  in  three  others  it  was  ad- 
judged to  be  void.  The  immediate  practical  importance  of  the 
question  has  been  much  diminished  by  the  enactment,  in  the 
usual  form,  of  ''  an  act  to  establish  free  schools  throughout  the 
state,"  passed  April  12,  1851:  Laws  1851,  p.  292.  To  this 
statute  the  objections  made  to  the  act  of  1849  do  not  apply. 
The  question  is,  however,  still  highly  important  in  regard  to 
future  legislation,  and  as  such  it  has  been  carefully  considered; 
and  we  are  of  opinion  that  the  act  in  question  is  invalid, 
because  the  provisions  contained  in  it  in  relation  to  free  schools 
were  never  constitutionally  enacted. 

The  legislative  power  in  this  state  is  vested  by  the  constitu- 
tion in  the  senate  and  assembly:  Art.  8,  sec.  1.  The  power  of 
passing  general  statutes  exists  exclusively  in  the  legislative 
bodies;  in  one  instance  only  it  is  limited  or  qualified:  **  No  law 
for  the  contracting  of  a  debt  shall  take  effect  until  it  shall,  at  a 
general  election,  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
such  election:/'  Art.  7,  sec.  12.  In  this  special  and  single  case 
the  people,  by  the  constitution,  reserved  legislative  power  to 
themselves.  The  legislature  pass  the  bill  in  the  usual  form  of 
enactment,  but  the  statute  has  no  force  or  authority  until  it  is 
sanctioned  by  a  vote  of  the  people.  In  substance  and  reality, 
the  legislature  propose  the  law;  the  people  pass  or  reject  it  b^ 
a  general  vote.    This  is  legislation  by  the  people 
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The  ezeieiae  of  this  power  bj  Che  people  in  other  cases  is  not 
ezpiesalj  and  in  terms  prohibited  by  the  oonstitntion;  but  it  is 
forbidden  by  necessary  and  nnayoidable  implication.  The  sen- 
ate and  assembly  are  the  only  bodies  of  men  dothed  with  the 
power  of  general  legislation.  They  possess  the  entire  power  with 
the  exception  above  stated.  The  people  reserved  no  part  of  it  to 
themselves,  excepting  in  regard  to  laws  creating  public  debt; 
and  can,  ^therefore,  exercise  it  in  no  other  case. 

The  act  of  1849  does  not,  on  its  face,  purport  to  be  a  law  as 
it  came  from  the  hands  of  the  legislatore,  for  any  other  purpose 
than  to  submit  to  the  people  the  question  whether  its  provisions 
in  relation  to  free  schools  "  should  or  should  not  become  a  law:" 
Sec.  10;  and  by  section  14  the  act  was  to  become  law  only  in  case 
it  should  have  a  majority  of  the  votes  of  the  people  in  its  favor. 
Without  contradicting  the  express  terms  of  the  tenth  and  four- 
teenth sections,  it  can  not  be  said  that  the  propositions  con* 
tained  in  it,  in  relation  to  free  schools,  were  enacted  as  law  by 
the  legislature.  They  were  not  law,  or  to  become  law,  until  they 
had  received  a  majority  of  the  votes  of  the  people,  at  the  gen- 
eral election,  in  their  favor,  nor  unless  they  received  such  ma* 
jority.  It  results,  therefore,  unavoidably,  from  the  terms  of 
the  act  itself,  that  it  was  the  popular  vote  which  made  the  law; 
the  legislature  prepared  the  plan  or  project,  and  submitted  it  to 
the  people  to  be  passed  or  rejected. 

The  legislature  had  no  power  to  make  such  submission,  nor 
had  the  people  the  power  to  bind  each  other  by  acting  upon  it. 
They  voluntarily  surrendered  that  power  when  they  adopted 
the  constitution.  The  government  of  this  state  is  democratic; 
but  it  is  a  representative  democracy,  and  in  passing  general 
laws,  the  people  act  only  through  their  representatives  in  the 
legislature. 

In  Johnson  v.  Eiohf  9  Barb.  680,  it  was  held  by  the  supreme 
court  in  the  seventh  district,  that  the  act  in  question  was  a 
valid  law,  on  the  ground  that  it  was  a  conditional  statute 
made  to  take  effect  upon  the  happening  of  a  future  contingent 
event,  to  wit,  the  vote  of  a  majority  of  the  people  in  its  favor. 
It  is  not  denied  that  a  valid  statute  may  be  passed,  to  take  ef- 
fect upon  the  happening  of  some  future  event,  certain  or  un- 
certain; but  such  a  statute,  when  it  comes  from  the  hands  of  the 
legislature,  must  be  law  in  prcssenti  to  take  effect  in  fuJhiro.  If 
the  observations  already  made  are  correct,  the  act  of  1849  was 
not  such  a  statute.  But  if,  by  the  terms  of  the  act,  it  had  been 
declared  to  be  law  from  the  time  of  its  passage,  to  take  effect  in 
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c^ase  it  should  receive  a  majority  of  votes  in  its  fayor^,  it  would 
nevertheless  have  been  invalid,  because  the  result  of  the  popu- 
lar vote  upon  the  expediency  of  the  law  is  not  such  a  future 
event  as  the  statute  can  be  made  to  take  effect  upon,  according 
to  the  meaning  and  intent  of  the  constitution. 

The  event  or  change  of  circumstances  on  which  a  law  may  be 
made  to  take  effect  must  be  such  as,  in  the  judgment  of  the 
legislature,  affects  the  question  of  the  expediency  of  the  law — an 
event  on  which  the  expediency  of  the  law,  in  the  judgment  of 
the  law-makers,  depends.  On  this  question  of  expediency  the 
legislature  must  exercise  its  own  judgment,  definitely  and 
finally.  When  a  law  is  made,  to  take  effect  upon  the  happening 
of  such  an  event,  the  legislature,  in  effect,  declare  the  law  inex- 
pedient if  the  event  should  not  happen;  but  expedient  if  it 
should  happen.  They  appeal  to  no  other  man  or  men  to  judge 
for  them  in  relation  to  its  present  or  future  expediency;  they 
exercise  that  power  themselves,  and  then  perform  the  duty  which 
fhe  constitution  imposes  upon  them. 

But  in  the  present  case,  no  such  event  or  change  of  circum- 
stances affecting  the  expediency  of  the  law  was  expected  to  hap- 
pen. The  wisdom  or  expediency  of  the  free-school  act,  ab- 
stractly considered,  did  not  depend  on  the  vote  of  the  people. 
If  it  was  unwise  or  inexpedient  before  that  vote  was  taken,  it 
was  equally  so  afterwards. 

The  event  on  which  the  act  was  made  to  take  effect  was 
nothing  else  than  the  vote  of  the  people  on  the  identical  ques- 
tion which  the  constitution  makes  it  the  duty  of  the  legislature 
itself  to  decide.  The  legislature  has  no  power  to  make  a  statute 
dependent  on  such  a  contingency,  because  it  would  be  confiding 
to  others  that  legislative  discretion  which  they  are  bound  to  ex- 
ercise themselves,  and  which  they  can  not  delegate  or  commit  to 
any  other  man  or  men  to  be  exercised.  They  have  no  more  au- 
thority to  refer  such  a  question  to  the  whole  people  than  to  an  indi- 
vidual. The  people  are  sovereign,  but  their  sovereignty  must  be 
exercised  in  the  mode  which  they  have  pointed  out  in  the  con- 
stitution. All  legislative  power  is  derived  from  the  people;  but 
when  the  people  adopted  the  constitution,  they  surrendered  the 
power  of  making  laws  to  the  legislature,  and  imposed  it  upon 
that  body  as  a  duty.  They  did  not  reserve  to  themselves  the 
power  of  ratifying  or  adopting  laws  proi>osed  by  the  legislature, 
except  in  the  single  case  of  contntoting  public  debt.  They 
probably  foresaw  t^e  evil  consequences  likely  to  arise  from  such 
a  reservation;  these  are  well  and  forcibly  expressed  by  Mr.  Jxoh 
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iioe  Johnaony  in  his  opinion  in  the  case  of  Johnson  y.  Rich,  9 
Barb.  686.  "  I  regard  it/'  said  he,  "as  an  unwise  and  unsound 
policy,  calculated  to  lead  to  loose  and  improvident  legislation, 
and  to  take  away  from  the  legislator  all  just  sense  of  his  high 
and  enduring  responsibility  to  his  constituents  and  to  posterity, 
by  shifting  that  responsibility  upon  others.  Experience  has 
also  shown  that  laws  passed  in  this  manner  are  seldom  penna- 
nent,  but  are  changed  the  moment  the  instrument  under  which 
they  are  ratified  has  abated  or  reversed  its  current.  Of  all  the 
evils  which  afflict  a  state,  that  of  unstable  and  capricious  legis- 
lation iB  among  the  greatest.*' 

For  further  illustration,  let  us  suppose  that  the  tenth  and 
subsequent  sections  of  the  act  of  1849  had  directed  the  attorney 
general,  or  the  archbishop  of  the  catholic  church,  or  the  com- 
mon coimcil  of  the  city  of  New  York,  to  certify,  on  the  next  gen- 
eral election  day,  whether,  in  his  or  their  opinion,  that  act  ought 
to  become  a  law;  and  had  further  provided  that  the  act  should 
or  should  not  take  effect  according  to  such  certificate:  it  can 
not  be  pretended  that  the  statute  would  have  become  operative 
upon  the  making  of  the  certificate  in  its  favor.  The  constitution 
does  not  authorize  the  power  of  legislation  to  be  so  delegated. 
If  the  legislature  can  not  delegate  to  an  individual  the  authority 
to  determine,  by  the  mere  exercise  of  his  judgment,  whether  a 
statute  ought  to  take  effect,  or  become  a  law,  it  follows,  as  a 
necessary  consequence,  that  they  can  not  delegate  it  to  the  whole 
people;  the  constitution  has  no  more  authorized  it  in  the  latter 
case  than  in  the  former.  The  people  have  limited  the  exercise 
of  their  own  power  to  the  modes  pointed  out  in  the  constitution; 
and  although  they  hold  the  ultimate  sovereignty  of  the  state, 
they  are  subject,  like  other  sovereigns,  to  established  fundamental 
law.  The  people  may  change  or  abrogate  that  law,  but  they  aztt 
bound  by  it  until  changed  or  abrogated. 

The  judgment  of  the  supreme  court  ought  to  be  affirmed. 

WiLLABD,  J.  The  objection  to  the  law  is,  that  it  was  not  en* 
acted  in  the  manner  prescribed  by  the  constitution,  but  was 
submitted  by  the  legislature  to  the  electors,  to  determine  by 
ballot,  at  the  annual  election  in  November,  1849,  whether  the 
act  should  or  should  not  become  a  law. 

By  the  eleventh  section  of  the  seventh  article  of  the  constitu- 
tion, the  legislature  is  prohibited  from  creating  any  debts,  except 
such  as  are  specified  in  the  tenth  and  eleventh  sections  of  the 
same  article,  unless  in  the  manner  therein  mentioned;  and  no 
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Boch  law  ehall  take  effect  until  it  shall,  at  a  general  election^ 
have  been  submitted  to  the  people,  and  have  received  a  majority 
of  all  the  Yotes  cast  for  and  against  it  at  such  election.  The 
section  also  provides  that  on  the  final  passage  of  such  bill,  in 
either  house  of  the  legislature,  the  question  shall  be  taken  by 
ayes  and  noes,  to  be  duly  entered  on  the  journals  thereof,  and 
shall  be,  **  Shall  this  bill  pass,  and  ought  the  same  to  receive 
the  sanction  of  the  people  ?  "  A  subsequent  clause  in  the  same 
section  provides  that  no  such  law  shall  be  submitted  to  be 
voted  on  within  three  months  after  its  final  passage,  nor  at  any 
general  election  when  any  other  law,  or  any  bill,  or  any  amend- 
ment of  the  constitution,  shall  be  submitted  to  be  voted  for  or 
against.  This  is  the  only  case  in  which  a  law  is  required  to  be 
submitted  to  the  people;  and  there  is  no  other  part  of  the  con« 
etitution  that  recognizes,  even  by  implication,  the  right  of  the 
legislature  thus  to  delegate  their  trust.  It  is  worthy  also  of 
remark,  that  in  this  case  the  legislature  are  required  to  assume 
all  the  responsibiliiy  which  attaches  upon  the  passage  of  a  law; 
for  they  are  required  to  respond  in  the  a£Srmative,  not  only  to 
the  question  whether  the  bill  shall  pass  their  respective  houses, 
but  also  whether  it  ought  to  receive  the  sanction  of  the  people. 
The  members  of  the  legislature,  therefore,  can  not,  in  making  a 
submission  to  the  people,  under  this  section,  elude  the  responsi- 
bility  which  properly  belongs  to  their  station. 

I  pass  by,  as  inapplicable  to  this  discussion,  the  thirteenth  arti« 
de  of  the  constitution,  which  provides  for  the  submission  to  the 
people,  by  the  legislature,  of  proposed  amendments  to  that  in* 
strument.  And  I  do  not  mean  to  lay  much  stress  upon  the  im- 
plication arising  from  the  express  provision  to  submit  a  law  co- 
ating a  debt  to  the  people,  and  the  silence  of  the  constitution  in 
relation  to  submitting  to  the  people  other  matters  of  legislation. 
The  maxim,  Expressio  unius  est  exclusio  aUerins,  is  more  applica- 
ble to  deeds  and  contracts  than  to  a  constitution,  and  requires- 
great  caution  in  its  application  in  all  cases. 

The  present  question  must  be  decided  with  reference  to  ouv 
existing  constitution.  By  that  instrument,  the  legislative  power 
of  the  state  is  vested  in  a  senate  and  assembly;  Const.,  art.  8, 
sec.  1.  The  enacting  clause  of  all  bills  is  required  to  be,  *'  The 
people  of  the  state  of  New  York,  represented  in  senate  and  as* 
sembly,  do  enact  as  follows."  It  is  not  the  people  at  the  poll» 
who  enact  a  law,  but  the  people  represented  in  senate  and  assem- 
bly. Every  bill,  before  it  becomes  a  law,  must  receive  the  assent 
of  a  majoritv  of  all  the  members  elected  to  each  branch  of  the 
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legidatoze,  and  the  question  upon  its  final  passage  must  be 
taken  immediately  upon  its  last  reading,  and  the  yeas  and  nays 
entered  on  the  journal :  Id.  >  sees.  14, 15.  The  assent  of  two  thirds 
of  the  membexli  elected  to  each  house  is  requisite  to  every  bill 
appropriating  the  public  moneys  or  property  for  local  or  private 
purposes:  Art.  1,  sec.  9.  On  the  final  passage  in  either  house, 
of  every  act  which  imposes,  continues,  or  revives  a  tax,  or  creates 
a  debt  or  charge,  or  makes,  continues,  or  revives  any  appropria- 
tion of  public  or  trust  money  or  property,  or  releases,  discharges, 
or  commutes  any  claim  or  demand  of  the  state,  the  question 
shall  be  taken  by  yeas  and  nays,  which  shall  be  duly  entered  on 
the  journal,  and  three  fifths  of  all  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quo- 
rum therein:  Id.,  art.  7,  sec.  14.  These  various  provisions  are 
designed  to  insure  the  full  attendance  of  both  houses  when  a 
bill  is  passed,  and  to  cause  the  members  to  feel  their  individual 
responsibility.  It  is  worthy  of  note,  that  the  act  under  consid- 
eration falls  within  the  fourteenth  section  of  article  7,  just 
quoted,  and  required  a  quorum  of  three  fifths  of  all  the  members 
elected  to  both  branches  of  the  legislature  to  be  present  at  the 
time  of  the  final  vote  on  its  passage. 

All  the  foregoing  provisions  contemplate  that  a  law  receives 
its  vitality  from  the  legislature.  The  representatives  of  the 
people  are  the  law-makers,  and  they  are  responsible  to  their 
constituents  for  their  conduct  in  that  capacity.  By  following 
the  directions  of  the  constitution,  each  member  has  an  oppor- 
timity  of  proposing  amendments.  The  general  policy  of  the  law, 
as  well  as  the  fitness  of  its  details,  is  open  to  discussion.  The 
popular  feeling  is  expressed  through  their  representatives;  and 
the  latter  are  enlightened  and  influenced  more  or  less  t^  the 
discussions  of  the  public  press. 

A  complicated  system  can  only  be  perfected  by  a  body  com- 
posed of  a  limited  number,  with  power  to  make  amendments  and 
to  enjoy  the  benefit  of  free  discussion  and  consultation.  This 
can  never  be  accomplished  with  reference  to  such  a  ^stem, 
when  submitted  to  a  vote  of  the  people;  they  must  take  the 
system  proposed,  or  nothing;  they  can  adopt  no  amendments, 
however  obvious  may  be  their  necessity.  With  respect  to  the 
single  case,  where  the  constitution  requires  a  submission  of  the 
law  to  the  people,  the  inconvenience  is  less  felt,  because  only  a 
single  proposition  is  submitted,  with  respect  to  which  no  other 
answer  can  be  given  than  yes  or  no. 

The  law  under  consideration  is  in  conflict  with  the  constfto- 
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tion  in  Tarioiis  xeepects.  Instead  of  becoming  a  law  by  fhe  ao* 
tion  of  the  organs  appointed  by  the  constitution  for  that  purpose, 
it  claims  to  become  a  law  by  the  vote  of  the  electors;  and  it 
claims  that  the  popular  vote  inay  make  it  void  and  restore  tlie 
former  law.  All  the  safeguards  which  the  constitution  has  pro- 
vided are  broken  down,  and  the  members  of  the  legislature  are 
allowed  to  evade  the  responsibility  which  belongs  to  their  office. 

It  is  not  denied  that  a  law  may  be  passed  to  take  effect  on 
the  happening  of  a  future  event.  There  are  numerous  examples 
of  this  species  of  legislation  which  are  not  obnoxious  to  any 
objection.  The  general  appropriation  bill  each  year  affords 
numerous  specimens.  Thus  an  appropriation  of  four  thousand 
dollars  is  usTially  made  for  the  apprehension  of  fugitives  from 
justice;  the  money  is  not  payable  until  a  fugitive  has  been  ap- 
prehended, and  the  requisite  evidence  of  the  arrest,  together 
with  the  amount  of  expenses,  furnished  to  the  proper  officer. 
There  is  also  a  standing  appropriation  for  the  apprehension  of 
criminals,  which  does  not  become  payable  until  the  criminal 
has  been  arrested,  and  the  proof  thereof  has  been  produced. 
But  in  all  these  cases,  the  law  does  not  derive  its  power  from 
the  arrest  of  the  fugitive  or  the  apprehension  of  the  criminal, 
but  from  the  legislature.  Those  cases  are  widely  different  from 
this:  here,  the  law  was  not  in  force  until  the  people  had  cast  a 
majority  of  votes  for  it  in  a  given  way;  in  the  other  case,  the 
law  is  in  force  whether  there  be  a  fugitive  or  a  criminal,  or  not. 
The  future  event  gives  no  additional  efficacy  to  the  law,  but 
furnishes  the  occasion  for  the  exercise  of  its  power. 

The  fundamental  error  of  the  court  in  Johnson  v.  Rich,  9 
Barb.  680,  consists  in  confounding  laws  which  become  operative 
at  a  future  day  with  laws  which  do  not  become  operative  until 
approved  by  a  popular  vote.  In  the  first  case,  the  law  is  com- 
plete when  it  has  passed  through  the  forms  prescribed  by  the 
constitution,  though  its  influence  may  not  be  felt  until  a  sub- 
ject-matter has  arisen  upon  which  it  can  act.  A  law  punishing 
murder  with  death  is  inoperative  until  a  murder  has  been  com- 
mitted. It  is  not,  however,  the  murder  which  imparts  efficacy  to 
the  law:  the  latter  was  complete  when  first  enacted;  and  the 
murder  merely  affords  the  opportunity  for  awakening  its  energies. 
Had  no  murder  ever  been  committed,  it  would  still  be  a  law, 
threatening  vengeance  on  the  crime  whenever  it  should  be  perpe- 
trated. 

It  was  far  otherwise  with  the  free-school  law:  had  a  majority 
xrf  the  electors  failed  to  vote  for  it,  no  one  pretends  that  it  would 
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have  been  a  law.  The  Yotiiig  hy  the  electors  does  not  famish 
the  occasion  for  the  exercise  of  the  power  of  the  law^  but  was 
designed  to  give  vitality  to  what  was  before  lifeless.  In  short, 
the  law  was  a  mere  proposition  submitted  to  the  people,  to  be 
adopted  or  rejected  as  they  pleased.  If  this  mode  of  legisla- 
tion is  permitted  and  becomes  general,  it  will  soon  bring  to  a 
close  the  whole  system  of  representative  government  whidi  has 
been  so  justly  our  pride.  The  legislature  will  become  an  irre- 
sponsible cabal,  too  timid  to  assume  the  responsibility  of  law- 
givers, and  with  just  wisdom  enough  to  devise  subtle  schemes 
of  imposture  to  mislead  the  people.  All  the  checks  against  im- 
provident legislation  will  be  swept  away,  and  the  character  of 
the  constitution  will  be  radically  changed. 

Without  enlarging  upon  this  subject,  or  reviewing  the  decisions 
in  other  states  adverse  to  this  mode  of  legislation,  I  think  it  is 
in  conflict  with  our  constitution. 

Judgment  affirmed. 

Lkgislatubs  oak  not  Deubqatx  Lboislativx  Powsr  to  Pvofui  at 
Labos,  or  to  any  portion  of  them:  Parker  ▼.  CommomoeattA,  47  Am.  Dec  480^ 
note  500,  where  many  other  cases  are  collected;  Ex  parU  WaU^  48  CaL  313; 
GroeUli  v.  8UUe,  42  Ind.  657;  People  ▼.  Acton,  4S  Barb.  531;  Powere  ▼.  Bkep" 
onl,  49  Id.  433;  &  a,35How.  Pr.61;  Peoples.  IToynAes,  12  Id.  265;  S.  C,  2 
Park.  Cr.  510;  PeopU  v.  Board  of  JUdropolitanPoliee,  33  How.  Pr.  59;  Winatom 
V.  English,  44  Id.  503;  S.  0.,  35  K.  Y.  Superior  Ct  520;  Wynehamer  v.  Peo- 
pie,  13  N.  Y.  429;  State  v.  Hatlinge,  10  Wis.  532,  all  citing  the  principal 
case.  It  is  not  competent  for  the  legislature  to  pass  an  act  to  take  effeet  only 
on  the  assent  of  the  people  being  given  to  it:  Maiffor  qf  Brutuwiek  v.  Fhuieif, 
54  Ga.  324;  Meshmeier  v.  StaU,  11  Ind.  487;  Santo  v.  State,  2  Iowa,  205; 
Bums  V.  Mayor  etc.  qfAtehieon,  2  Kan.  486;  coftUra:  FsU  v.  StaU,  42  Md. 
88;  Suae  v.  WUcox,  45  Mo.  461;  Lammeri  v.  lAdweU,  62  Id.  192;  Maady  v. 
City  of  Raleigh,  4  Jones  Eq.  375,  all  citing  the  principal  case. 

Act  TAKnra  ETrsor  of  Which  is  Madb  to  Depend  upok  Populab  Votb 
18  Void:  People  v.  StovJt,  4  Abb.  Pr.  31;  S.  C,  23  Barb.  356;  Clarhe  ▼.  City 
^f  Bocheeter,  5  Abb.  Pr.  110;  8.  C,  24  Barb.  468;  S.  C,  14  How.  Pr.  196; 
People  V.  Draper,  15  N.  Y.  558;  Clarie  v.  City  qfSocheeter,  28  Id.  6S8»  all 
citing  the  principal  case. 

CoiiDiTiONAL  Legislation  is  Vaud  where  there  is  no  transfer  of  the 
legislattTe  power  or  judgment:  Hcbart  ▼.  Sugxrvieora  ofBvtte  Co,,  17  Oal.  34; 
People  ▼.  CdUns,  3  Mich.  354,  both  citing  the  principal  case.  A  statute  may 
be  passed  to  take  effect  upon  the  happening  of  some  future  eyent:  Latkrop  ▼• 
Stedman,  42  Conn.  594,  citing  the  principal  case. 

The  principal  oase  is  cited  in  Bumaey  ▼.  People,  19  K.  Y.  46,  to  the 
point  that  no  portion  of  the  legislative  power  has  been  retained  by  the  people; 
in  Cooper  ▼.  Schult^  52  How.  Pr.  125,  and  in  Wood'e  Appeal,  75  Pik  St.  64» 
to  the  point  that  the  maxim,  Expreeeio  uniue  eet  exduelo  aUeriua,  is  more  appli- 
cable to  deeds  and  contracts  than  to  a  constitution,  and  requires  great  cautioa 
in  its  application  in  all  cases;  and  in  People  v.  Albertaon,  55  N.  Y.  55^  to  the 
point  that  the  restraints  of  the  constitution  can  not  be  lessened  or.diminished 
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by  iuferenoe  aad  implication.  In  the  case  of  8taU  ▼.  (yKM,  24  Wis.  154» 
Cole,  J.,  deliyering  the  opinion  of  the  court,  aaid:  ''The  oonits  of  New  York, 
however,  liave  not  shown  any  disposition  to  extend  the  doctrine  of  Barto  ▼. 
Ilimrod  to  local  and  special  statates,  which  relate  to  local  government  and 
matters  of  mnni^pal  concern." 

Thx  principal  gasb  is  distinouishxd  in  the  following  oases:  Blamding 
▼.  Burr,  13  Gal.  357;  People  v.  Coon,  25  Id.  646;  Alcorn  v.  ffamer,  38  Miss.  751; 
Commgy.  Greene,  23  Barb.  50;  Starin  v.  IToion  </ (9^oa, 23  N.  Y.  447;  Bank 
(/  Chenango  v.  Brown,  26  Id.  470;  Oloveraville  v.  Howell,  70  Id.  290;  Cwrrier 
V.  Weat-eide  IS.  B.  B.  Co.,  6  Blatohf.  403;  Matter  qf  QHberi  B.  J?V  Oo.^  70 
N.  Y.  374;  a  0.,  3  Abb.  N.  C.  446. 


Mason  v.  Ausaos. 

[9  Naw  Toss  (6  Selobx),  28.] 

Picnn  Bnooasiiro  Bill  Filxd  to  Sn  Aside  Will,  beoanae  Its  beqvMta 
were  contrary  to  statnte,  does  not  estop  the  heira  from  oonteatiiig  tiM 
probate  of  the  will  on  the  gronnd  of  defect  of  execution. 

Bbioppbl  mubt  bk  CiBKanr  to  Bmnr  Ihtsiit,  and  not  be  taken  bj  vga* 
ment  or  inference. 

Appeal  from  a  judgment  dismissing  an  injunction  suit.  The 
object  of  the  injunction  prayed  was  to  restrain  defendants  from 
prosecuting  a  proceeding  to  impeach  the  execution  of  a  will; 
and  the  ground  assigned  was  that  the  will  had  been  sustained 
in  a  prior  suit  brought  to  set  it  aside  because  its  diqKNdtiona 
of  property  were  contrary  to  the  statute  of  the  state. 

Damd  Lord^  for  the  appellants. 

Charles  ffCovuyr^  for  the  respondents. 

By  Court,  Willabd,  J.  The  object  of  the  bill  filed  t^  James 
Mason,  against  the  executors  of  his  father's  will  and  others  in- 
terested in  that  estate,  was  to  haTC  the  proyisions  of  that  will 
declared  inoperative  and  Yoid,  as  contrary  to  the  statute,  and 
the  estate  distributed  in  the  same  manner  as  if  the  testator  had 
died  intestate.  All  the  parties  engaged  in  that  litigation  took 
for  granted  the  valid  execution  of  tiie  will.  The  sole  matter  in 
controversy  which  was  passed  upon  and  decided  in  the  courts 
was  whether  the  provisions  in  the  will  were  in  conflict  with  the 
revised  statutes.  The  courts  held  they  were  not:  Jfiuon  v. 
Mason's  Eafrs,  2  Sandf .  Gh.  482;  Jfiuon  v.  Jmes,  18  Barb.  461, 
affirmed  in  this  court. 

The  decision  of  that  question  did  not  prevent  any  of  the  nest 
of  kin,  although  parties  to  that  suit,  from  contesting  the  valid- 
ity  of  the  will  by  a  direct  proceed^  before  the  surrogate,  in 
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the  manner  pointed  out  by  the  statute.  In  that  proceeding  the 
only  inquiry  is  whether  the  instrument  in  question  is  the  last 
will  and  testament  of  the  supxx>sed  testator.  This  goes  to  the 
factum,  the  legal  execution  of  the  will  only.  The  other  action 
made  no  issue  upon  this  point,  and  its  admission  of  the  execu* 
lion  of  the  will  is  merely  argumentatire.  It  was  not  put  in 
issue  by  the  cause,  nor  could  it  have  been  made  a  material  issue 
in  that  action.  One  of  the  principles  in  relation  to  an  estoppel 
is,  that  it  must  be  certain  to  every  intent,  and  not  be  taken  by 
argument  or  inference:  Co.  Lit.  352  b.  The  bill  filed  by  James 
llason  was  not  filed  to  carry  out  the  provisions  of  the  will.  It 
was  filed  in  hostility  to  the  disposition  of  the  testator's  prop- 
erty therein  made.  It  did  not  call  upon  the  defendants  to  ad- 
mit or  deny  the  execution  of  the  will,  and  the  answer  does  not 
lidmit  it,  but  speaks  of  it  as  an  instrument  purporting  to  be  the 
last  will  and  testament  of  the  deceased. 

This  case  does  not  fall  within  the  doctrine  of  estoppel,  con- 
cluding the  plaintiffs  from  asserting  the  truth;  nor  is  the  doo- 
irine  of  Le  Ouen  v.  Oouvemeur,  1  Johns.  Cas.  492-502  [1  Am, 
J)ec.  121],  applicable  to  it. 

I  think  the  judgment  of  the  supreme  court  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed. 


EsTOFPSL  MUST  BE  CERTAIN  TO  EvERY  Inte2«t,  and  oot  be  taken  by  aiga* 
ment  or  inference:  Spofford  v.  Ilobba,  48  Am.  Dec.  621. 

Dismissal  of  Bill,  when  Bar,  and  when  not:  See  PfUon  ▼.  IfoU^  M 
Am.  Dec  878,  note  679. 


MuBBAY  V.  Judson. 

[9  Nbw  Tobz  (5  Sblobn),  73.] 
PRBFEBRINO    CREDITOR    WHOSE    DEMAND    IS    USCTRIOUS  IS  NOT    FrAUD  OM 

Other  Creditors,  and  does  not  avoid  an  assignment  omitaining  awsh 
preference. 

JaDGMENT  BT  CONFESSION  CAN  NOT  BE    IMPEACHED    BY    OtHXR  CRXDnOBS 

of  the  judgment  debtor  on  the  ground  of  insufficiency  of  the  statement. 

Appeal  from  a  judgment  dismissing  a  creditor's  bill.  The 
bill  sought  to  set  aside  an  assignment  for  the  benefit  of  cred* 
itors,  on  the  ground  that  it  preferred  a  judgment  entered  upon 
confession  which  was  roid:  1.  For  usury;  and  2.  Because  the 
atatement  described  the  indebtedness  only  as  being  on  a  note 
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instead  of  staiing  the  tnie,  (njginal  oonflidemiion.    Hie  eame 
sabmitted. 


HerriU  and  Syde^  for  fhe  appellant. 
Semy  IL  MygM,  for  the  zeepondenta. 

B7  Court,  Gabdihxb,  J.  A  debtor  is  not  required  to  avail 
himself  of  the  statatee  against  nsnxy  to  avoid  the  payment  of  a 
debt  otherwise  justly  due,  any  more  than  of  the  statute  of 
limitations;  and  the  omission  to  do  either  is  not  in  itself  the 
slightest  eridence  of  an  intent  to  defraud  his  creditors.  It  is 
rather  evidence  of  a  determination  not  to  commit  a  fraud  upon 
the  lender  for  their  benefit.  This  view  disposes  of  the  case. 
When  the  assignment  was  executed  the  debtor  had  the  right,  as 
against  the  complainant,  in  good  faith,  to  dispose  of  his  prop- 
erty as  he  pleased:  Candee  t.  Lord^  2  N.  Y.  269  [61  Am.  Deo. 
294].  He  could  have  paid  the  usurious  judgment.  This  is 
conceded;  and  if  so,  no  good  reason  can  be  assigned  why  he 
could  not  appropriate  property  for  that  purpose,  and  direct  its 
application  by  a  trustee.  The  assignment  was  not  a  contract 
with  the  holder  of  the  judgment,  or  a  mere  security  for  that 
debt,  but  the  setting  apart  of  property  for  the  payment  of  a 
si>ecified  demand  in  the  order  designated.  This  is  virtually 
assumed  by  the  plaintiff,  by  insisting  that  the  judgment  cred- 
itor is  not  a  necessary  party  to  the  suit. 

The  trust  when  created  was  irrevocable.  Neither  the  debtor, 
the  trustee,  nor  the  cestui  que  trusty  claiming  as  such,  could 
avoid  it.  So  much  was  determined  in  Pratt  v.  Adams,  7  Paige, 
615,  639,  640,  641. 

Now,  if  the  assignment  itself  vna  usurious  on  the  ground  that 
it  provided  for  the  payment  of  a  usurious  debt,  as  the  plaintiff 
insists,  it  would  be  singular  if  the  borrower  (who  in  this  case 
was  the  assignor),  for  whose  protection  the  statute  against  usury 
was  enacted,  could  not  avail  himself  of  its  provisions,  not  only 
to  resist  the  payment  of  the  judgment,  but  as  a  ground  of  re- 
suming the  trust  fund  appropriated  for  its  discharge. 

In  a  word,  the  contracts  and  securities  avoided  by  the  statute 
are  those  arising  from  some  agreement,  direct  or  indirect,  vrith 
the  usurer  or  those  standing  in  his  place.  They  do  not  include 
trusts  or  other  appropriations  of  property  made  by  the  debtor 
without  the  agency  of  the  creditor,  subsequent  to  and  independ- 
ent of  the  usurious  contract,  as  a  means  of  satisfying  the  debt 
after  it  has  been  incurred. 

It  must  be  remembered  that  we  are  not  asked  to  determine 
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whether  a  provision  for  a  usurious  debt  maj  not  in  certain  casea 
be  evidence  more  or  less  cogent  of  a  fraudulent  intent  on  the 
part  of  the  debtor,  but  whether  the  law  will  permit  a  trust  for 
ihat  purpose,  to  any  extent,  under  any  circumstances. 

There  is  no  force  in  the  objection  that  the  judgment  was  not 
confessed  with  all  the  formalities  required  by  the  code.  Should 
it  be  admitted  that  it  was  void  as  a  judgment,  the  debt  arising 
from  the  loan  of  money  existed,  and  was  a  good  consideration 
for  the  assignment:  FraU  v.  Adams,  supra.  The  plaintiff  has 
lost  nothing  by  the  irregularity,  and  has  no  right  to  complain 
that  by  the  assignment  he  has  been  deprived  of  an  opportunity 
to  take  advantage  of  a  technical  defect  in  the  rendition  of  the 
judgment,  which  the  parties  thereto  have  properly  disregarded 

I  think  the  judgment  should  be  affirmed. 

WiLLABD,  J.  1.  The  judgment  in  favor  of  Sheldon,  which  is 
the  preferred  debt  in  the  assignment,  was  regularly  confessed 
according  to  section  883  of  the  code.  See  Mann  v.  Brooks,  7 
How.  Pr.  449,  decided  by  Justice  Cady,  in  point;  and  see  also 
Park  V.  Church,  5  Id.  881. 

2.  The  defense  of  usury  is  a  personal  defense,  and  was  waived 
by  the  judgment  debtor  when  he  made  the  assignment  and  gave 
the  preference.  He  had  the  same  right  to  give  the  preference 
as  he  had  to  pay  the  debt,  and  the  same  consequences  follow, 
BO  far  as  the  plaintiff  is  concerned,  as  if  he  had  paid  it.  The 
plaintiff  is  a  mere  stranger  to  the  judgment  of  Sheldon  against 
Judson,  and  can  not  insist  upon  its  invalidity  on  the  ground  of 
usury:  Posi  v.  Dari,  8  Paige,  639;  Shufelt  v.  Shufelt,  9  Id.  187 
[37  Am.  Dec.  881];  Dia  v.  Van  Wyck,  2  Hill  (N.  T.),  622.  The 
plaintiff  in  this  case,  who  is  a  junior  judgment  creditor  of  Jud- 
son, does  not  stand  in  legal  privity  with  him,  so  as  to  enable 
him  to  avoid  the  prior  usurious  judgment  in  favor  of  Sheldon. 
Even  had  he  become  the  purchaser  of  the  real  estate  of  Judson 
under  his  own  execution,  he  could  not  have  maintained  an  action 
to  set  aside  Sheldon's  judgment  for  usury  without  offering  to 
pay  the  amount  actually  due.  None  but  the  borrower  is  excused 
by  the  statute  from  complying  with  that  principle  of  equity,  be- 
fore invoking  the  aid  of  the  court.  This  was  so  held  by  the 
court  of  errors  in  Post  v.  Bank  of  Ulica,  7  Hill,  891;  approved 
in  Bexford  v.  Widger,  2  N.  T.  131. 

The  judgment  should  be  affirmed. 

Mason,  J.,  orally  dissented  from  the  position  taken  by  Wil- 
LABD,  J.,  that  the  judgment  was  regular;  being  of  the  opinion 
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that  the  code  required  a  more  specific  statement  of  thie  consider* 
ation  in  a  confession  of  judgment. 

All  the  judges  concurred  in  the  positions  assumed  in  the 
opinion  of  Gabdineb,  J. 

Judgment  affirmed. 


Debtor's  Phovu>ino  vor  Pathsnt  of  Usurious  Dsbt  is  not  a  fraud 
upon  the  other  crediton:  Cutiis  v.  LeaviU^  17  Barb.  360,  citing  the  prindpsl 
QMe.  A  party  may  pay  a  nBarions  debt,  or  transfer  property  in  payment  of 
•noh  debt,  and  the  payment  and  transfer  will  be  irrevocable:  Strong  ▼.  <9<ridb- 
kmd,  92  Id.  287,  citing  the  prmcipal  case.  A  general  assignment  by  an  in* 
•olyent  debtor  of  his  property  to  a  trustee  for  the  payment  of  his  debts  is 
not  void  on  account  of  its  providing  for  the  payment  of  ausnrions  jadgment^ 
giving  it  priority  over  other  debts,  if  it  be  in  other  respects  free  from  objeo- 
tion:  MerrUi  y.  MiUard,  5  Bosw.  651;  Merchaaue  E.  JV.  Baaik  v.  CommtreUd 
N.  Co,,  49  N.  Y.  643,  note;  Tardley  v.  New  York  O,  dt  /.  Co.,  1  Flipp.  565, 
all  citing  the  principal  case.  The  maker  of  a  general  assignment  for  the 
benefit  of  creditors  may  lawfully  include  in  it  a  usurious  debt,  and  may  di- 
rect the  payment  of  such  debt:  Berdan  ▼•  Sedgwiekf  44  K.  T.  90,  citing  the 
principal  case. 

Dkbtor  mat  Decline  to  Set  uf  Statute  ov  Ldcitationb  as  a  bar  to  a 
daim,  without  its  being  the  slightest  evidence  of  an  intent  to  defraud  cred- 
itors: Thomf)80tt  V.  Sicklet,  46  Barb.  53,  citing  the  principal  case.  See  ate 
note  to  Crawford  v.  Taylor,  26  Am.  Dee.  585. 

Party  may  Waiyb  Usury,  if  he  thinks  proper  to  do  so,  and  elect  to 
afiSrm  the  contract:  Hartley  v.  ffarrtBon,  24  N.  Y.  172,  citing  the  principal 
case.  And  if  the  party  injured  by  a  usurious  contnust  will  not  sue,  there  is 
no  right  of  action  available  to  any  person  in  any  court:  BoughUm  v.  SfMk^ 
26  Barb.  640,  citing  the  principal  case. 

Purchaser  Taking  Title  Subject  to  Usurious  Mobtoage  is  estopped 
from  questioning  its  validity:  Freeman  v.  Avid,  44  K.  Y,  53;  Kay  v.  If  M* 
taker.  Id.  560^  both  citing  the  principal 
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Appointment  of  Receiver  in  Sufplementary  pROCESDnrQa»  iHieii 

pleted,  vests  title  to  the  debtor's  effects,  real  as  well  as  penonal,  with- 
out formal  assignment. 

Beceiver  Affointbd  in  Supplementary  Proceedings  may,  as  represent- 
ing the  creditors,  sue  to  set  aside  an  assignment,  etc.,  made  by  the 
debtor,  notwithstanding  it  may  be  obligatory  on  the  debtor. 

ASBBONMENT  FOR  BENEFIT  OF  CRn>IT0R8  WhICU  AUTHORIZES  ASBIONKB  10 

Sell  on  Credit  is  void,  and  can  not  be  rendered  valid  by  any  act  or 
instrument  of  the  grantor  done  or  made  after  the  rights  of  an  objecting 
have  attached. 
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Appxal  from  ft  judgment  setting  ande,  in  favor  of  a  reoeivef 
appointed  in  snpplementaiy  proceedings,  an  assignment  in  trust 
for  creditors.  The  facts  appear  from  the  opinion.  The  case 
in  the  supreme  court  is  reported  in  6  How.  Pr.  441. 

Martin  Pechtel,  for  the  appellants. 

John  H,  BeynoldBj  for  the  respondent. 

By  Court,  Willabd,  J.  The  first  question  is,  whether  a  re- 
oeiyer,  appointed  by  a  justice  of  the  supreme  court  under  sup- 
plementaiy  proceedings  instituted  by  a  judgment  creditor  upon 
the  return  of  executions  uns&tisfied,  in  pursuance  of  the  pro- 
visions of  the  code  of  1849,  sections  292-298,  can,  after  perfect- 
ing his  appointment,  maintain  an  action  in  his  own  name  to  set 
aside  an  assignment  of  real  and  personal  property,  made  by  the 
judgment  debtor,  on  the  ground  of  fraud,  without  having  first 
received  from  such  debtor  an  assignment  to  himself  as  such  re- 
ceiver. 

By  section  298  of  the  code  of  1849  the  receiver  appointed  un- 
der supplementary  proceedings  possesses  the  like  authority  as 
if  the  appointment  were  made  by  the  court  according  to  section 
244.  By  the  lastruamed  section  the  coui't  are  authorized  to  ap- 
point receivers  and  grant  the  other  provisional  remedies  according 
to  the  then  prevalent  practice.  The  act  of  April  28, 1845  (Laws, 
90,  91),  enacts  that  any  receiver  appointed  by  virtue  of  an  order 
or  decree  of  the  court  of  chancery  may  take  and  hold  real  estate 
upon  such  trusts  and  for  such  purposes  as  the  court  may  direct, 
subject  to  the  further  order  or  direction  of  the  court;  and  the 
second  section  empowers  receivers  so  appointed  by  an  order  or 
decree  of  the  court  of  chancery  to  sue  in  their  own  name  for  any 
debt,  claim,  or  demand  transferred  to  them,  or  to  the  possession 
or  control  of  which  they  are  entitled,  as  such  receivers.  The 
chancellor,  in  Wilson  v.  Wilson,  1  Barb.  Ch.  594,  thought  the  act 
of  1845  was  not  broad  enough  to  transfer  the  title  of  real  estate 
to  the  receiver  by  the  mere  order  of  the  court,  and  without  an 
actual  conveyance  from  the  party  to  the  suit  in  whom  such  legal 
title  was  vested.  But  I  think  that  since  the  code  no  such  con- 
veyance is  necessary  to  vest  the  legal  title  in  the  receiver,  and 
that  real  and  personal  property  are  in  thin  respect  placed  upon 
the  same  footing.  The  sections  before  cited  provide  for  the  ap- 
pointment of  receivers  of  the  property  of  the  judgment  debtor, 
etc.  Section  464  enacts  that  the  term  **  property  "  as  used  in 
the  code  shall  include  ' '  property  real  and  personal,"  and  sec- 
tions 462  and  463  define  what  is  meant  by  ''  real  property"  and 
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hy  "  personal  property/'  The  first  is  declared  to  be  co-exten* 
Biye  with  huLds,  tenementey  and  hereditaments,  and  the  other  to 
include  monej,  goods,  chattels,  things  in  action,  and  eyidencea 
of  debt. 

Before  the  code,  it  was  settled  that  the  order  appointing  a 
receirer,  when  the  appointment  was  completed,  vested  in  him 
all  the  property  and  effects  of  the  debtor,  subject  to  the  order^ 
without  an  assignment:  Mann  v.  Penlt,  2  Sandf.  Ch.  257;  WUaon 
V.  AUeriy  6  Barb.  542.  These  cases  speak  only  of  personal 
property;  and  doubtless  the  real  property  did  not  before  the 
code  pass  by  such  order,  and  was  only  directed  to  be  conyeyed 
under  peculiar  circumstances:  Scouion  t.  Bender,  3  How.  Pr» 
185;  ChaiUauque  County  Bank  t.  WkUe,  G  Barb.  602,  per  Harris, 
J.  But  since  the  code,  I  think  the  order  has  the  like  effect 
upon  the  debtor's  real  estate  as  upon  his  personal  estate,  and 
that  the  whole  by  force  of  the  order  becomes  vested  in  the  re- 
ceiver when  the  appointment  is  completed.  The  language  of 
the  code  effectually  removes  the  difficulty  which  the  chancellor 
suggested  in  Wilson  v.  Wilson,  supra.  It  puts  real  and  personal 
property  in  the  same  category.  The  statute  of  frauds  affords 
no  objection  to  this  view.  It  is  there  enacted,  2  B.  S.  134,  sec. 
6,  that  no  estate  or  interest  in  lands,  etc.,  shall  hereafter  be 
created,  granted,  assigned,  surrendered,  or  declared,  unless  by 
act  or  operation  of  law,  or  by  deed  or  conveyance  in  writing, 
subscribed  by  the  party,  etc.,  or  by  his  agent,  etc.  It  was  com* 
potent  for  the  legislature  to  remove  that  impediment  to  convey- 
ances, or  to  declare  what  act  or  operation  of  law  should  work 
a  transfer  of  title.  They  seem  to  have  done  so  by  giving  a  legis- 
lative definition  to  the  word  **  property,"  so  as  to  embrace  real 
as  well  as  personal  property. 

The  receiver  appointed  under  supplementary  proceedings  does 
not  stand  merely  in  the  place  of  the  debtor,  but  represents 
the  creditors,  and  can  thus  impeach  the  fraudulent  soles  of  the 
debtor.  The  assignment  sought  to  be  set  aside  in  this  case  was 
good  between  the  parties.  The  fraudulent  grantor  could  not 
impeach  his  own  grant:  Osborne  v.  Moss,  7  Johns.  161  [5  Am. 
Dec.  252];  Jackson  v.  Oamsey,  16  Id.  189;  Jackson  v.  CadweU,. 
1  Cow.  622;  Leach  v.  Kelsey,  7  Barb.  466;  JeweU  v.  Palmer,  7 
Johns.  Ch.  65  [11  Am.  Dec.  401];  Padgett  v.  Latorence,  10  Paige, 
170  [40  Am.  Dec.  232];  De  Molt  v.  Starkey,  3  Barb.  Ch.  403. 
But  the  receiver,  succeeding  to  the  rights  of  the  debtor,  repre» 
sents  other  interests  than  those  of  the  debtor.  He  comes  in  by 
the  act  of  the  law,  and  not  by  the  act  of  the  party.     \^iov9  the 
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rorised  stakites  it  was  held,  in  (kbome  t.  Mbes,  8upra^  fhat  ih€ 
personal  representatiTes  of  the  fxandolent  grantor  could  not  in- 
validate  the  grant;  and  the  reason  was,  that  the  statate  renders 
the  sale  Toid  only  as  against  creditors  and  purchasers,  and 
leaves  it  valid  between  the  parties  and  their  representatives. 
But  now,  as  remarked  bj  Savage,  0.  J.,  in  Dox  v.  Backen- 
stase^  12  Wend.  543,  under  our  statute  executors  and  adminis- 
traiors  have  a  new  character,  and  stand  in  a  difiEerent  relation 
from  what  they  formerly  did  to  the  creditors  of  the  deceased 
persons  with  whose  estates  they  are  intrusted.  They  are  not 
now  the  mere  representatives  of  their  testator  or  intestate.  They 
are  constituted  trustees,  and  the  property  in  their  hands  is  a 
fund  to  be  disposed  of  in  the  best  manner  for  the  benefit  of 
creditors:  See  2  B.  S.  78,  sec.  8;  Id.  449,  sec.  17,  etc.  The 
eame  doctrine  was  afiirmed  in  Babcock  v.  Booth,  2  Hill  (N.  Y.), 
181  [88  Am.  Dec.  578],  and  was  approved  by  the  chancellor  in 
Brownell  v.  Curtis,  10  Paige,  210-218.  Since  executors  and  ad- 
ministrators have  come  to  represent  the  rights  of  the  creditors 
generally,  they  have  been  allowed  to  impeach  the  conveyances 
of  their  testator  or  intestate,  when  fraudulent  against  creditors. 

Upon  the  same  principle  the  receiver  of  an  insolvent  corpor- 
ation is  allowed  to  question  the  fraudulent  and  illegal  acts  of 
the  corporation.  He  represents  both  the  creditors  and  the 
stockholders:  Oillety.  Moody,  8  N.  T.  479;  LeaviUY.  Palmer, 
Id.  19  [51  Am.  Dec.  838];  Brouwer  v.  Hill,  1  Sandf.  629;  Hyde 
V.  Lynde,  4  N.  Y.  392.  The  receiver  is  bound  by  the  legal  acts 
of  the  corporation.  It  is  only  those  which  are  illegal  which  he 
can  impeach. 

The  receiver  appointed  under  the  code  r^xesents  the  interests 
of  the  creditors  as  well  as  those  of  the  debtor.  He  is  a  trustee 
for  all  parties,  and  is  bound  to  apply  the  eflfects  of  the  debtor 
faithfully  to  the  payment  of  the  debts,  according  to  their  legal 
or  equitable  priorities;  and  if  anything  remains,  to  restore  it  to 
the  debtor  or  his  grantee.  He  has  no  power  to  set  aside  legal 
and  valid  acts  of  the  debtor;  but  such  as  axe  illegal  and  forbid- 
den by  law  he  can  snccessfully  assail.  These  principles  are 
legitimate  deductions  from  the  eases  which  have  been  cited,  and 
they  are  carried  out  to  their  consequences  in  the  code  of  1861, 
flection  298,  which  forbids  the  appointment  of  more  than  one 
receiver  for  the  same  judgment  debtor,  though  there  may  sepa- 
ffate  prooeedingsin  &vor  of  di£Ferent  creditors.  It  shows  that  the 
feceiver  is  a  trustee  for  all. 

The  act  which  the  receiver  seeks  to  avoid  in  this  ease  was  ui 
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illegal  act  of  the  debtor.  The  object  of  the  action  is  to  set  aside 
an  assignment  made  by  the  debtor  with  intent,  as  is  alleged,  to 
defraud  the  creditor  under  whose  judgment  and  execution  the 
plaintiff  was  appointed  receiyer,  and  the  other  creditors  of  the 
assignor.  Such  convejance  was  void  at  common  law,  and  is 
expressly  forbidden  by  the  statute:  2  B.  S.  137,  sec.  1.  It  is 
Toid  as  against  the  creditors  of  the  party  making  it,  though  good 
as  between  him  and  his  grantee.  The  plaintiff,  representing 
the  interests  of  the  creditors,  has  a  right  to  inyoke  the  aid  of  the 
court  to  set  aside  the  assignment.  He  stands  in  this  respect  in 
the  same  condition  as  the  receiver  of  an  insolyent  corporation, 
or  as  an  executor  or  administrator,  and  like  them,  can  assail  the 
illegal  and  fraudulent  acts  of  the  debtor  whose  estate  he  is  ap- 
pointed to  administer. 

These  views  are  greatly  strengthened  by  the  recent  decision 
of  the  court  of  appeals  in  the  case  of  GhavUauqiie  County 
Bank  t.  While,  6  N.  T.  236  [67  Am.  Dec.  442].  The  supreme 
court  in  the  third  district  (see  S.  0.,  6  Barb.  689)  held  in  that 
case,  among  other  things,  that  a  receiver  in  a  creditor's  suit 
could  not  take  such  a  title  in  the  real  estate  of  the  judgment 
debtor,  even  under  an  assignment  made  by  the  latter  in  pursu- 
ance of  an  order  of  the  court,  as  to  authorize  the  court  to  direct 
him  to  sell  such  real  estate  and  apply  the  proceeds  to  the  pay- 
ment of  the  creditors  having  liens  thereon;  nor  so  to  divest  the 
judgment  debtor  of  his  title  to  the  real  estate  as  to  prevent  a 
judgment  subsequently  recovered  against  him  from  becoming  a 
lien  thereon.  The  court  of  appeals  held  the  contrary  on  both 
those  points.  According  to  the  decision  of  the  supreme  court, 
the  real  estate  still  remained  in  the  debtor,  notwithstanding  the 
order  appointing  a  receiver,  and  notwithstanding  an  actual  con- 
veyance by  the  debtor  to  the  receiver,  in  pursuance  of  the  order 
of  the  court.  This  judgment  was  reversed.  The  order  appoint- 
ing the  receiver  in  that  case  was  made  before  the  code.  The 
case  is  therefore  in  point  to  show  that  under  the  old  practice 
the  title  passed  to  the  receiver  under  an  assignment  made  in 
pursuance  of  an  order  of  the  court.  The  argument  in  favor  of 
its  passing,  since  the  code,  is  much  stronger  than  it  was  before. 

The  assignment  in  this  case  was  made  by  the  defendant  Will- 
iams to  the  defendant  Clark  on  the  fifth  of  January,  1860,  in 
trust  |or  the  payment  of  the  debts  of  the  assignor  according  to 
an  order  of  preference  therein  specified.  It  embraced  all  the 
real  and  personal  property  of  the  assignor,  and  it  authorized  the 
assignee  **  to  sell  and  dispose  of  the  same,  either  at  public  ox 
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pritote  sale,  to  sach  person  or  peasonSy  for  such  price  or  prioee, 
and  on  such  terms  and  conditions^  and  either  for  cash  or  credit, 
as  in  the  judgment  of  the  assignee  may  appear  best/'  etc.  In 
Barney  y.  Oriffin^  2  N.  Y.  866,  Bronson,  J.,  in  giving  the  opinion 
of  this  court,  said  that  an  assignment  by  an  insohrent  debtor  of 
his  estate  is  fraudulent  and  Toid  when  by  the  terms  of  the  deed 
the  trustees  are  authorized  to  sell  the  property  on  credit.  It  does 
not  appear  by  the  report  that  the  whole  court  acquiesced  in  that 
position,  and  there  were  other  grounds  taken  by  the  learned 
judge,  and  appearing  on  the  &ce  of  that  assignment,  rendering 
it  Toid,  and  upon  which  the  other  members  of  the  court  may  have 
acted.  This  has  led  the  superior  court  of  New  York  to  question 
the  dvctiifn  of  Judge  Bronson.  See  Nicholson  t.  LeaviU,  4  Sandf . 
293.  But  I  understand  this  court  in  a  subsequent  case  aflkmed 
the  principle  above  stated  by  Bronson,  and  that  it  is  no  longer 
an  open  question  in  this  court.  The  assignment  must  therefore 
be  set  aside,  unless  the  subsequent  assignment  made  by  the  as* 
signor  on  the  thirtieth  of  March,  1850,  cured  the  defect. 

The  subsequent  assignment  was  made  after  the  rights  of  the 
creditor  had  attached,  and  recited  the  assignment  of  the  fifth  of 
January,  and  that  doubts  had  arisen  whether  the  authority  to 
sell  on  credit  did  not  yitiate  the  assignment,  and  proceeded  to 
direct  that  the  sale  should  be  for  cash  only.  It  is  believed  that 
the  assignor  had  divested  himself  of  all  control  over  the  prop- 
erty by  the  assignment  of  the  fifth  of  January,  and  that  he  could 
neither  revoke  nor  alter  it;  and  certainly  not  to  the  prejudice  of 
a  creditor  whose  lien  on  the  property  had  attached  by  the  in- 
stitution  of  supplementary  proceedings  under  the  code. 

The  judgment  of  the  supreme  court  must  be  afiSrmed. 

Johnson,  J.,  gave  no  opinion. 
Judgment  aflkmed. 

Receivbb,  Bsal  and  Pxbsonal  Pbopebtt  Vests  nr,  wmor:  See  Albtmg 
City  Bank  v.  Schermerhom,  38  Am.  Dec.  551,  note  558,  where  other  cases  are 
ooUected.  Before  the  adoption  of  the  code,  a  receiver  took  no  title  to  real 
property  by  the  mere  order  of  the  court  without  a  conveyance  from  the  judg- 
ment debtor:  8caU  v.  Elmore,  10  Hun,  71,  citing  the  principal  case.  The 
order  appointing  the  receiver  now  has  the  effect,  without  an  assignmetit  by 
the  debtor,  to  divest  his  title  and  to  vest  it  in  the  receiver;  Voorheea  v.  Sey^ 
9iwur,  26  Barb.  581;  Cooney  v.  Cooney,  65  Id.  525;  Fessenden  v.  Woods,  8 
Bosw.  556,  all  citing  the  principal  case.  Property  of  the  debtor  situated  in 
the  «tate  of  New  York,  in  a  proceeding  sujjplemental  to  execution,  vests  io 
the  receiver  by  force  of  his  appointment:  Fenner  v.  Sajibom,  37  Barb.  613; 
HiggiM  v.  Wright,  43  Id.  466;  Bo^itwick  v.  Menck,  40  N.  Y.  384;  Underwood 
V.  Suumk^  77  Id.  62;  all  citing  tha  principal  case.    The  title  of  a  receivef 
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^ommenoes  from  the  filing  of  the  order  directini;  the  appointmeiit  of  a  reoeiver, 
MUting  back  to  the  date  of  that  oider.  and  overreachisg  all  intennediate 
liens:  Clark  v.  Broekwoff,  3  Kejes,  15;  S.  C,  1  Abb.  App.  Dea  354;  PeopU 
▼.  Mead,  29  How.  Pr.  366;  Chrke  v.  Ooodridge,  44  Id.  233;  Clan  Renald  v. 
WydBof,  52  Id.  511;  S.  C,  41  N.  Y.  Snperior  Ot.  529;  Wing  ▼.  Dine,  15 
Hnn,  194;  VaatAlatifne  r.  Cook,  25  K.  Y.  496»  all  citing  the  prindpal  oaee. 

AanomnHT  cak  vot  bs  Intaxjiuted  bt  Amr  Acra  or  OHnnoiiB  ov 
AflBXOVOR  after  the  aatignment  haa  been  executed  and  deUverad  and  po«et- 
aion  of  the  property  taken  by  the  asaignee:  Hardman  v.  Bowen^  5  Abb.  Pr., 
N.  S.,  337;  OaUs  v.  Andrews,  37  K.  Y.  659;  Hardnumn  v.  Bowen,  39  Id. 
200y  all  citing  the  principal  caee. 

Rmsitib  Rbprssentb  CREDrroBs  AS  Wbll  as  Judom KivT  DsBTOB:  Pakn 
T.  BiukMett,  18  Abb.  Pr.  302;  Osgood  v.  Ogden,  4  Keyea,  88;  S.  C,  3  Abb. 
App.  Deo.  429;  McHarg  v.  DcneVy,  27  Barb.  103,  aU  citing  the  principal 
eaae.  The  receiver  ia  a  troatee  for  all  partiea,  and  is  boond  to  apply  the 
effects  of  the  debtor  faithfully  to  the  payment  of  the  debts:  BoaUriek  t.  Beizer, 
10  Abb.  Pr.  198;  MaUer  of  Wilds,  6  Abb.  N.  C.  310;  Kennedy  v.  Thorp,  3 
AbK  Pr.,  N.  S.,  134;  S.  C,  2  Daly,  260;  Cumndngs  v.  Egertcn,  9  Boew.  6S5; 
Donndiy  t.  West^  17  Hun,  568;  Irving  N.  Bank  ▼.  Keman,  3  Bedf.  6;  Coaies 
▼.  Ounrnngham,  80  III.  408,  all  citing  the  principal  case. 

Bbokivxb  can  Maintain  Action  to  Set  Asidb  Fraudulbnt  Aflsiav- 
mxmt:  BenneU  t.  McChdrt^  58  Barb.  6.35;  a  C,  5  Lans.  187;  Brown  v.  OH- 
iROfV,  16  How.  Pr.  531;  Ilayner  v.  James,  17  N.  Y.  333,  all  citing  the  prin- 
cipal case.  And  a  receiver  may  maintain  an  action  against  the  Judgment 
debtor  where  he  has  converted  the  property  after  it  has  vested  in  the  receiver: 
Chrdner  v.  Smith,  29  Barb.  77;  DoUard  v.  Taylor,  33  N.  Y.  Superior  Ct.  498, 
both  citing  the  principal  case.  Where  a  statute  appointing  a  receiver  author* 
ises  him  to  sue  in  his  own  name,  he  may  do  so:  Manlove  ▼.  Burger,  38  Ind. 
212,  citing  the  principal  case.  And  where  the  appointment  of  a  receiver  of 
a  corporation  has  been  ratified  by  the  legislature,  the  suit  should  be  prose- 
cuted in  his  own  name  unless  some  sufficient  excuse  is  rendered,  in  which 
case  such  assignee  should  be  made  a  party  defendant:  Ilightower  v.  Thomton, 
52  Am.  Dec.  412. 

Thb  pbinoipal  case  18  cited  in  Smith  v.  Howard,  20  How.  Ihr.  126,  to 
the  point  that  assignors  by  the  assignment  place  the  property  assigned  be- 
yond their  control;  in  Townsend  v.  Steams,  32  K.  Y.  216,  to  the  point  that 
the  cases  in  which  assignments  have  been  held  illegal  have  been  those  in 
which  the  assignee  was  invested  with  absolute  or  discretionary  powers,  inde- 
pendent of  and  inconsistent  with  those  resulting  from  the  trust  by  operation 
of  law;  in  LivingsUme  v.  Amoux,  15  Abb.  Pr.,  N.  S.,  162,  to  the  point  that  the 
fact  that  a  debtor,  by  order  of  court,  assigned  to  a  receiver  all  his  real  estate 
does  not  deprive  him  of  the  power  to  redeem  such  real  estate  from  a  sale  on 
execution  against  him;  in  Jidiand  v.  BeUhbone,  39  Barb.  102,  to  the  point 
that  the  omission  of  an  assignee  to  give  bonds  may  furnish  good  cause  for 
Appointing  a  receiTcr;  in  Darrow  v.  Lee,  16  Abb.  Pr.  217,  to  the  point  that 
it  waa  never  the  practice  in  equity  to  entertain  jurisdiction  upon  a  creditor's 
bill,  much  less  to  appoint  a  receiver  of  the  property  of  a  judgment  debtor, 
until  an  execution  upon  the  judgment  had  been  issued;  and  in  Foster  v. 
Townshend,  12  Abb.  Pr.,  N.  S.,  471,  to  the  point  that  much  controversy  has 
existed  on  the  subject  of  the  peculiar  power  of  a  receiver  under  a  creditor*s 
bilL  The  principal  case  was  explained  in  Moak  v.  Coals,  33  Barb.  500,  and 
in  Booker  v.  Tarrasue,  31  K.  Y  630;  and  was  distinguished  in  IMmndly  v. 
Shaw,  7  Abb.  N.  C.  27a 
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MoKioiPAL  OoBPO&ATioir,    Empowerrd    thovoh    vot    Oommahdxd  ST 

Statittb  to  Kxbp  Stbxkts  in  Rkpair,  ia  liable  in  cUmagM  to  a  tmr-  . 

•ler  who,  without  fault  on  his  parti  Bustaina  injuiy  from  a  dafoot  in  i^  | 

pablio  way  whioh  the  proper  offioera  have  n^leeted  to  repair. 

Appeal  from  a  judgment  for  damages  for  perBonal  injnrieB 
sustained  through  falling  into  an  excayation  negligently  left  in 
a  city  street.  The  defense  was  that  the  city  was  not  liable  to 
trayelers  for  default  of  its  agents,  contractors,  etc.,  in  keeping 
the  streets  in  repair. 

A,  J.  WiUardi  for  the  appellants. 

Charles  W.  Sand/ard  and  Edwin  W.  SUmffiUcn^  for  the  le* 
spondents. 

By  Court,  Masoh,  J.  The  simple  question  is  presented  in 
these  cases  whether  the  defendants,  who  have  negligently  suf- 
fered a  public  street  in  the  ciiy  of  New  York  to  be  and  remaiii 
out  of  repair,  are  liable  for  damages  sustained  by  the  plaintiffs 
whilst  carefully  driying  along  such  street,  their  carriage  being 
oTcrset,  and  the  bad  condition  of  the  road  being  the  sole  cause 
of  the  injuiy  thereby  sustained.  It  is  insisted  on  the  part  of 
the  plaintiffs  that  the  defendants  are  liable  because  it  is  their 
duly  as  a  public  municipal  corporation  to  keep  and  maintain 
the  streets  of  the  city  in  proper  repair;  and  secondly,  upon  the 
ground  that  if  this  should  not  be  deemed  a  street  in  the  strict 
sense  of  the  term,  within  the  meaning  of  the  statutes  in  refer- 
ence to  the  dly  of  New  York,  yet  that  as  the  defendants  as  a 
corporation  have  been  from  a  very  early  period  commissioners 
of  highways  in  and  for  that  city,  whose  duty  it  is  to  keep  and 
maintain  the  highways  of  the  city  in  repair,  and  hare  accepted 
the  city  charter  with  all  its  franchises,  the  same  duty  was  im- 
posed upon  them  by  the  conditions  of  the  charter. 

It  must,  however,  be  considered  as  admitted  by  the  pleadings 
that  these  injuries  were  receiyed  upon  one  of  the  public  streets 
of  the  city.  That  this  street  at  the  place  in  question  was  sub- 
ject to  the  control  of  the  defendants  as  a  municipal  corporation 
must  be  conceded.  The  setting  the  curb  and  gutter-stones  by 
the  defendants  was  done  in  virtue  of  the  power  conferred  by 
2  B.  L.  407,  sec.  175,  and  in  their  municipal  character.  The 
defendants  therefore  possessed  this  extraordinary  power,  and 
oyer  this  street.    They  owned  the  fee  of  the  land,  and  held  it  in 
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tniBt  for  the  public  as  a  street,  with  a  franchise  in  themsehres, 
confenred  for  public  purposes,  authorizing  them  to  maintain 
and  keep  the  same  in  repair,  and  to  defray  the  expenses  thereof 
by  assessments  upon  the  adjacent  owners  or  occupants,  or  upon 
the  lots  themseWes.  It  was  that  this  might  and  should  be 
done  that  these  powers  were  conferred  upon  the  defendants.  It 
requires  no  argument  to  proye  that  it  is  the  duty  of  the  defend- 
ants to  see  that  the  public  streets  of  this  densely  crowded  ciij 
are  kept  in  repair;  for  where  a  public  body  is  dothed  lyy  statute 
with  power  to  do  an  act  which  concerns  the  public  interests, 
the  execution  of  the  power  may  be  insisted  on  as  a  duty,  though 
the  statute  conferring  it  be  only  permissiye  in  terms:  Mayor 
€to.  of  New  York  t.  Fwne,  8  Hill  (N.  Y.),  612. 

It  was  held  in  this  case  that  ihe  corporation  of  the  city  of 
New  York  were  bound  to  repair  the  sewers,  basins,  and  culyerts 
in  the  streets,  constructed  for  carrying  off  the  water,  and  that  if 
an  inhabitant  be  injured  by  reason  of  their  neglect  in  this  respect 
he  may  hare  his  action  against  them  for  his  damages.  I  am 
not  able  to  distingnish  that  case  from  those  under  considera- 
tion. The  liability  in  both  c^ses  rests  upon  one  of  the  plainest 
principles  of  law.  It  is  based  upon  the  defendants'  negligence 
in  not  performing  a  plain  and  absolute  duly,  in  consequence  of 
which  the  plaintiffs  have  receiyed  this  injury.  The  case  of 
Furase  was  decided  more  than  ten  years  ago,  and  has  erer  since 
been  regarded  as  the  settled  law  in  regard  both  to  the  defend- 
ants' duty  and  liability  in  reference  to  the  public  streets  of  that 
eiiy.  The  case  of  AdM  t.  Brady,  4  Id.  680  [40  Am.  Deo.  805], 
is  the  same  in  principle.  It  is  declared  in  that  case  that  when 
an  individual  sustains  an  injury  by  the  misfeasance  or  non- 
feasance of  a  public  offioeTj  who  acts  or  omits  to  act  oontraiy  to 
his  duly,  the  law  gives  redress  to  the  injured  party  by  an  action 
adapted  to  the  nature  of  the  case.  It  was  held  in  that  case  that 
a  superintendent  of  repairs  rendered  himself  liable  to  persons 
sustaining  damage  in  consequence  of  a  sunken  boat,  obstructing 
the  navigation  of  the  canal,  being  suffered  to  remain  there  by  the 
superintendent;  that  the  statute  made  the  duty  of  the  superin- 
tendent to  keep  his  section  of  the  canal  in  proper  repair,  and 
that  for  neglect  to  perform  that  duty  the  law  rendered  him  lia- 
ble to  an  action  in  behalf  of  an  aggrieved  party.  The  duties 
of  this  eoipoiation  in  regard  to  keeping  the  streets  and  sewers 
of  the  eiiy  in  repair  are  both  prescribed  in  the  same  section: 
Laws  of  1818,  p.  407,  sec.  176.  Although  its  language  is  that  of 
permission  and  not  of  command,  yet  in  its  nature  it  is  plainly 


628  HuTSON  V.  Mayor  ftc.  of  N.  T.    [New  York, 

tmperatiye:  Mayor  etc,  of  New  York  v.  Furze,  supra;  WUaon  t. 
Mayor  of  New  York,  1  Denio,  601  [43  Am.  Dec.  719].  In  the 
latter  case,  the  court  say  it  is  equiYalent  to  an  express  enactment 
that  it  shall  be  the  duty  of  the  mayor,  aldermen,  etc. ,  to  make  all 
needful  sewers,  etc.  They  add  that,  admitting  that  there  is  a 
discretion  confided  to  them  in  regard  to  constructing  drains  and 
sewers  in  the  first  instance,  yet  when  they  have  constructed 
them,  the  duty  is  imperative  to  keep  them  in  repair.  This 
court  has  recognized  the  liability  of  municipal  corporations  in 
such  cases  in  Rochester  While  Lead  Co,  t.  City  of  JRochester,  3 
N.  Y.  464  [53  Am.  Dec.  316],  in  which  it  is  affirmed  that  where 
a  duty  purely  ministerial  is  violated  or  negligently  performed 
by  a  municipal  corporation,  the  party  aggrieved  may  have  re- 
dress by  action;  and  the  defendants  in  that  case  were  held  lia- 
ble for  negligence  in  the  construction  of  a  culvert.  There  can 
be  no  difference  in  their  liability  for  negligence  in  constructing  it 
and  for  negligence  in  not  keeping  it  in  repair.  The  liability  in 
both  cases  rests  upon  the  omission  to  perform  a  plain  duty. 

It  would  be  a  waste  of  time  to  examine  all  the  cases  referred  to 
by  the  court  below  and  the  counsel  upon  the  argument.  Many 
of  them  have  little  to  do  with  the  question.  There  is  a  class  of 
cases  in  which  both  public  officers  and  public  bodies  have  been 
held  not  to  be  liable  for  an  omission  to  keep  highways  in  re- 
pair. They  are  cases,  however,  where  the  powers  have  been  so 
limited  to  accomplish  the  object  that  the  courts  have  considered 
their  duty  resting  in  too  much  doubt  to  render  them  liable,  or 
that  the  duty  was  not  imposed  at  all,  by  an  omission  to  give 
them  the  means  necessary  to  accomplish  the  object.  The  cases 
under  consideration  are  free  from  any  such  difficulty.  The  de- 
fendants, as  we  have  shown,  are  possessed  of  the  most  complete 
powers  in  this  respect. 

I  am  clearly  of  the  opinion  that  the  judgment  of  the  court 
below  is  right,  and  should  be  affirmed. 

Taogart,  J. ,  dissented  from  the  foregoing  conclusions. 

All  the  other  judges  concurred. 

Judgment  affirmed. 

Liability  or  Muvioipal  Cobforatioit  won  Injubixb  Bxsjwma  ibom  in 
l^EGLioBNCB  OB  OMISSION:  See  Lloyd  v.  Mayor  etc,  of  New  York,  55  Am. 
Dec.  347,  note  349,  where  other  cases  are  oolleoted :  C%*y  of  Madison  v.  Ams, 
.54  Id.  481,  note  483;  RochuUr  ff.  L.  Co,  v.  RochuUr,  53  Id.  316,  note  820; 
Raymond  v.  City  of  Lowell,  Id.  57,  note  67;  Badclif  v.  Mayor  eic  qf  Brook- 
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lyn.  Id.  357,  note  307,  where  other  cases  are  collected.  Municipal  corpoFationa 
are  lotind  to  keep  their  streets  and  avennes  in  such  repair  that  they  may  be 
safely  traveled  when  they  are  opened  for  pablio  nse,  and  if  they  negligently 
suffer  them  to  get  out  of  repair,  they  are  liable  for  any  injuries  that  may  hap- 
pen to  persons  through  such  negligence:  Walltice  v.  Mayor  etc,  of  New  York, 
9  Abb.  Pr.  43;  S.  C,  2  Hilt.  450;  S.  C,  18  How.  Pr.  174;  Wolfe  v.  Supervi- 
tOTB  of  Richmond,  11  Abb.  Pr.  272;  S.  C,  19  How.  Pr.  372;  Davenport  y, 
Buehman,  16  Abb.  Pr.  345;  Baldioki  v.  CfUy  qf  Onoego,  1  Abb.  App.  Deo.  74; 
8.  C,  2  Keyes,  143;  Hume  t.  Mayor  etc  of  New  Yorh^  57  How.  Pr.  365; 
Deyoe  v.  Village  qf  Saratoga  Springs,  1  Hun,  343;  S.  C,  3  Thomp.  &  C.  605; 
Wilson  v.  City  of  Watertaum,  3  Hun,  512;  S.  C,  5  Thomp.  &  C.  681;  IHveny 
T.  CUy  qf  Elmira,  51  N.  Y.  513;  CUmenee  v.  CUy  qf  Avbum,  66  Id.  341; 
Hume  T.  Mayor  etc.  qf  New  York,  74  Id.  270;  Brouming  ▼.  City  of  SpHnqfield, 
17  HL  145;  Toum  qf  WaUham  v.  Kemper^  65  Id.  351;  HiU  v.  Boston,  122 
Mass.  376;  Weightman  y.  Corporation  of  WasMngUm,  1  Black,  53;  Water  Co. 
▼.  Ware,  16  Wall.  574,  sll  citing  the  principal  case.  It  is  the  duty  of  a  mn* 
nicipal  corporation  to  oonstmct  and  maintain  its  sewers  and  drains  with  such 
care  and  prudence  as  a  discreet  and  caotious  person  would  nse  if  the  whole 
loss  or  risk  was  to  be  his  own;  and  it  is  liable  for  loss  and  damage  resulting 
from  the  want  of  such  care  and  prudence:  Barton  t.  City  qf  Syracuse,  87  Barb. 
296;  S.  C.  on  appeal,  36  N.  Y.  55,  citing  the  principal  case.  Where  munici- 
pal corporations  or  individuals  are  charged,  as  in  the  case  of  streets,  high- 
ways, or  bridges,  with  the  duty  of  keeping  them  in  repair  and  of  exercising 
a  general  oversight  in  regard  to  their  condition  and  safety,  they  or  the  body 
they  represent  are  liable  for  all  injuries  happening  by  reason  of  their 
Diligence:  WendeU  v.  Mayor  etc.  of  Troy,  39  Barb.  335;  HyaU  v.  Trustees  qf 
Bondoui,  44  Id.  394;  MoU  v.  Hudson  B.  B.  B,  Co.,  8  Boew.  353;  MoU  ▼. 
Mayor  etc,  qf  New  York,  2  Hilt.  364;  Conrad  t.  Trustees  qf  Ithaca,  16  N.  T. 
173,  all  citing  the  principal  case. 

It  is  Duty  of  Municipal  Gorpokation  to  Ksbp  m  Stbekto  in  Pbopkb 
RxPAiB  and  in  a  safe  condition  for  the  use  of  the  public:  Garrison  v.  Mayor 
etc.  o/N.  Y.,6  Boew.  505,  in  the  dissenting  opinion  of  Woodrufl^  J.;  Daven. 
port  V.  Buckman,  10  Id.  28;  S.  C.  on  appeal,  37  K.  Y.  572,  both  citing  the 
principal  case.  And  when  a  public  body  is  clothed  with  power  to  do  an  act 
which  the  public  interest  requires  to  be  done,  and  the  means  of  performance 
are  placed  at  its  disposal,  the  execution  of  the  power  may  be  insisted  on  as  a 
duty,  notwithstanding  the  statute  conferring  it  is  only  permissive:  Hines  ▼• 
C%  o/ Lodtport,  6  Barb.  384;  S.  0. ,  41  How.  Pr.  449;  S.  C. ,  5  Lans.  21 ;  ^osibeU 
T.  Village  o/Penn  Yan,  5  Lans.  51;  Bequa  v.  City  qfBoehester,  46  N.  Y.  134| 
Harlem  Oculight  Co.  v.  Mayor  etc.  qfN.  Y.,S  Robt.  117,  all  citing  the  prin- 
cipal case. 

Whebb  Individual  Sustains  Injubt  bt  Rbabon  of  Misfbasangb  or 
non-feasance  of  a  public  officer  who  acts  or  omits  to  act  contrary  to  his  duty, 
the  law  gives  redress  to  the  injured  party  by  an  action  adapted  to  the  nature 
of  the  case:  Hoover  v.  Barkhoqf,  44  K.  Y.  123;  McCarthy  t.  City  qf  Syracuse^ 
46  Id.  196,  both  citing  the  principal  case. 

Thb  PBINOIFAL  CASK  18  oiTXD  in  Hogadom  v.  Baux,  72  N.  Y.  686,  to  the 
point  that  whenever  a  positive  duty,  as  distinguished  from  a  discretionary 
power  is  intended  to  be  imposed,  "may  **  is  to  be  construed  " must; **  and  in 
Hume  v.  Mayor  etc.  qfN.  7.,  9  Hun,  685,  to  the  point  that  notice,  actcal  or 
constructive,  of  the  existence  uf  obstructions  in  pnblic  streets  most  be  gives 
before  a  municipal  corporation  can  be  held  liable  for  personal  iignries  nis* 
Am.  Dbo.  Tol.  LIX— M 
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telned  by  reMon  tlMreof.  It  is  alio  diilingiiiBhed  In  iha  following 
J7tdbol;  T.  TnuteeaqfPlaUtXmrgk,  15  Barb.  443;  OHjftn  ▼.  Mti^oreUi.  qfN,  T., 
QN.  T.  467;  MUU  t.  Cit^  qf  BroMgn,  82  Id.  600;  and  oritioiaed  in  DetnM 
T.  Blaekeby,  21  liioh.  110. 


Gates  v.  Bboweb. 

[9  Haw  Ton  (6  8BLDni),90S.] 
Habbixd  Woman's  Oirnro  hxb  Own  Notb  ton  Pbicb  of  Sufpubs  boogbt 
by  her  for  her  husband's  farm  is  not  oonclnsiTe  eyidence  that  the  in* 
debtedness  was  incurred  by  her  indindually;  the  questions  of  her 
agency  and  her  husband's  liability  are  for  the  jury. 

Afpxal  from  a  judgment  dismissing  a  complaint  for  the  price 
of  horses  sold  and  deliyered.  The  circumstances  attending  the 
purchase  appear  from  the  opinion.    The  cause  was  submitted. 

N.  F.  Oravea^  for  the  appeUant. 

Vandenburgh  and  Wooltoorihf  for  the  respondent. 

By  Court,  Mason,  J.  I  think  there  was  eyidence  in  this  case 
which  should  have  been  submitted  to  the  juiy  to  determine 
whether  these  horses  were  not  in  fact  purchased  by  the  wife  act- 
ing in  behalf  of  the  defendant,  and  whether  the  purchase  was 
not  in  fact  his.  There  was  eyidence  in  the  case  from  which  a 
jury  might  justly  haye  found  such  to  be  the  case.  There  was 
eyidence  that  Mrs.  Brower  acted  as  the  agent  of  her  husband, 
and  of  her  authority  so  to  act  She  had  for  years  generally 
transacted  the  mercantile  business  of  the  family,  and  had  before 
giyen  her  note,  which  was  taken  up  by  the  defendant.  She 
seems  to  haye  conducted  the  law  business  for  her  husband. 
She  seems  to  haye  had  a  general  superyision  of  the  defendant's 
farm,  and  usually  directed  in  regard  to  its  management;  and 
she  was  in  the  habit  of  doing  all  the'se  things  with  the  defend- 
ant's assent,  express  or  implied.  He  knew  of  the  purchase  of 
these  horses  and  made  no  objections  to  it,  but  on  the  contrary, 
I  think,  ratified  the  purchase.  The  horses  were  used  as  a  team 
on  his  farm,  and  he  and  his  boys  used  them.  All  this  was  cer- 
tainly yery  strong  eyidence  to  submit  to  a  jury  upon  the  ques- 
tion of  the  wife's  agency  and  of  the  defendant's  ratification 
thereof,  and  should  haye  been  so  submitted.  The  husband  is 
bound  by  the  wife's  contracts  in  such  cases  from  a  presumed 
assent  to  the  purchase:  2  Kent's  Com.  146.  It  is  upon  this 
principle  that  he  is  bound  by  such  contracts  of  his  wife  re- 
specting those  matters  about  which  it  has  been  usual  for  hei 
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to  oontcBct  and  for  bim  to  sanotion:  Beeve's  Bom.  Bd.  79. 
This  is  upon  the  same  ground  that  he  would  be  bound  if  hia 
servant  had  contracted  for  him.  The  liability  proceeds  upon 
the  groond  that  he  has  constitated  his  wife  his  agent  in  tha 
transaction:  Bac.  Abr.,  tit.  Baron  and  Feme,  H  and  I;  Beereli 
Dom.  Bel.  79;  Ela  t.  Card,  2  N.  H.  176  [9  Am.  Deo.  46]; 
Fsnner  t.  Lewis,  10  Johns.  88;  Petty  t.  Anderson,  8  Bing.  170; 
BUey  T.  Suydam,  4  Barb.  222;  LoveU  v.  Bdnnson,  7  How.  Pr. 
106.  It  was  held  in  the  case  of  Petty  t.  Anderson,  supra,  thai 
the  husband  was  liable  for  articles  furnished  the  wife  where  she 
was  carzying  on  business  in  her  name  with  his  knowledge^ 
though  the  iuToices  and  receipts  were  in  the  name  of  the  wife^ 
and  although  she  was  rated  for  and  paid  the  poor  and  paving* 
rates. 

The  same,  precisely,  is  the  case  of  LoveU  t.  Bobinson,  7  How* 
Pr.  105,  where  Judge  Willard  held  the  husband  liable.  The* 
wife  may  not  only  act  as  the  agent  of  her  husband,  but  any  subse- 
quent acknowledgment  or  ratification  of  her  acts  by  the  husband 
is  evidence  of  and  equivalent  to  an  original  authority:  Hopkins 
T.  MoUinietix,  4  Wend.  466;  RUey  v.  Suydam,  4  Barb.  222;  Bac* 
Abr.,  tit.  Baron  and  Feme,  H;  and  it  is  said  he  tacitly  ratifies 
and  adopts  her  acts,  when  having  received  the  goods  she  has 
purchased  he  does  not  return  them:  Waithman  v.  Wakefield, 
1  Gamp.  120;  Bac.  Abr.,  tit.  Baron  and  Feme,  H.  And  it  is 
said  in  books  of  eveiy  high  authority  that  if  there  is  any  evi- 
dence to  show  an  assent  of  the  husband,  it  is  a  question  for  the 
juiy  to  determine  whether  the  debt  was  or  was  not  contracted 
under  his  assent:  Id.  The  fact  that  the  plaintiff  took  the  note- 
of  the  vnfe  on  the  sale  of  these  horses  does  not  furnish  such 
conclusive  evidence  that  the  purchase  was  not  in  fact  for  the 
benefit  of  the  husband  as  to  be  incajiable  of  being  overcome  1^ 
the  other  evidence  in  the  case:  White  v.  Guyler,  6  T.  B.  176. 

The  acts  of  1848  and  1849,  in  regard  to  the  rights  of  married 
women,  do  not  in  any  manner  affect  this  case. 

The  judgment  of  ihe  court  below  ought  to  be  reversed,  and  a 
new  trial  granted. 

All  the  judges  concurred  in  the  above  condusiona. 

Judgment  reversed  and  new  trial  ordered. 


PowEB  or  Wife  to  Bind  HnsBAin>  by  CoivTBAcn:  See  JokMon  T' 
WiUiams,  54  Am.  Deo.  491,  note  493;  Casteel  t.  Casted,  44  Id.  783,  note  780r 
Feiher  v.  Emenon,  42  Id.  632,  note  633;  Chrten  ▼.  Speny,  Id.  619,  note  620^ 
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Bet^amin  v.  Benjamin,  39  Id.  884,  note  391;  ITaeHiiZ^y  ▼.  MeOH^w,  31 14. 
622,  note  535. 

If  Married  Woman  Pubghasbs  Pebsonal  Pbopebtt  iok  hxr  Hus- 
band's Use,  and  the  same  is  received  by  him  and  used,  he  will  be  liable  for 
the  property;  but  if  in  Bach  case  she  gives  a  note  in  her  own  name,  the  action 
will  lie  not  upon  the  note,  but  for  the  consideration  of  the  note,  as  for  goods 
sold  to  the  husband:  Oalusha  v.  Hitchcock,  29  Barb.  195,  citing  the  principal 
case.  A  husband  is  liable  for  any  debt  contracted  or  obligation  incnrred  by 
his  wife  with  his  assent,  express  or  implied:  Morgan  v.  Andriot,  2  Hilt.  433; 
S.  C,  18  How.  Pr.  372,  citing  the  principal  case.  Where  money  belonging  to 
the  husband  is  given  by  the  wife  to  a  third  person  to  be  by  him  applied  to  a 
particular  use,  the  wife  is  regarded  as  the  agent  of  the  husband  in  the  trana- 
action,  and  the  party  to  whom  the  money  was  given  will  be  acoonntable  for 
it  to  the  husband  and  not  to  the  wife:  Brouer  v.  Vandenburgh,  81  Badb.  648^ 
oiUng  the  principal  case. 

The  pkinoipai.  case  n  DianvauiSHSD  in  Cfr^fin  ▼•  Bania,  87  N.  T.  G28L 


EraELL  V.  Habt. 

[9KSW  TOBZ  (6  SSLDBT),  313.] 

Chattel  Mortgage  on  Stock  oe  Ooods  in  Mobtgagob's  Stobe,  whioh 
purports  to  reserve  a  right  in  the  mortgagor  to  sell  and  deliver  (except 
on  credit)  from  time  to  time,  and  to  replace  the  gooda  delivered  with 
others,  is  void  on  its  face  for  fraud  towards  other  creditors. 

Appeal  from  a  judgment  of  nonsuit  in  an  action  to  recovei 
back  goods  which  the  plaintiff  claimed  as  mortgagee,  but  which 
the  defendant  had  seized  on  executions  against  the  plaintiff's 
mortgagor.  The  defense  was,  that  the  mortgage  was  fraudulent 
and  void  for  allowing  the  mortgagor  to  make  sales  of  the  goods, 
and  supply  the  place  of  those  sold.    The  cause  was  submitted. 

E,  Darwin  Smith,  for  the  appellant. 
J,  L.  Angle,  for  the  respondent. 

By  Court,  Denio,  J.  The  schedule  annexed  to  the  mortgage, 
and  referred  to  in  it,  was  a  part  of  that  instrument;  and  both 
papers  are  to  be  construed  together:  Boberta  t.  Chenango  Mut. 
Ins.  Co,,  3  HiU  (N.  T.),  501;  HUh  v.  MUler,  8  Paige,  264,  256 
[24  Am.  Dec.  218],  and  cases  cited;  Phill.  Ev.,  Cowen  &  HOl's 
notes,  1420,  note  958. 

The  inhibition  to  sell  on  credit  contained  in  the  writing  at 
the  foot  of  the  schedule  by  a  necessary'  implication  authorized 
Bostwick  to  sell  the  goods  for  cash,  and  all  the  circumstances 
connected  with  the  transaction,  as  well  as  the  admission  of  the 
pleadings,  show  that  the  intention  of  the  instrument  was  that 
Bostwick  should  continue  to  retail  the  mortgaged  property  and 
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receive  the  proceeds  to  his  own  use,  as  he  had  done  with  the 
plaintiff's  knowledge  and  assent  from  the  time  of  the  original 
purchase  and  the  giving  of  the  first  mortgage. 

Interpreting  the  instrument  in  this  manner,  the  scope  of 
the  written  arrangement  between  the  parties  was  that  Bostwick 
should  carry  on  a  retail  store,  making  purchases  from  time  to 
time,  and  selling  off  in  the  ordinary  manner,  the  plaintiff  all 
the  time  retaining  a  lien  on  the  whole  stock  by  way  of  mort- 
gage, under  which  he  could  upon  a  default  take  possession  of 
the  remaining  goods,  whether  they  were  those  owned  by  Bost- 
wick at  the  giving  of  the  mortgage  or  purchased  subsequently, 
and  sell  them  for  the  payment  of  his  debt.  I  have  said  that 
this  was  the  written  arrangement  between  the  parties,  and  not 
merely  their,  supposed  intention  deduced  from  circumstantial 
proof.  They  made  this  precise  bargain  in  writing,  and  the  ques- 
tion is  whether  by  law  such  an  arrangement  is  void  as  against 
creditors.  The  appellant's  counsel  strenuously  contends  that 
inasmuch  as  the  statute  has  declared  that  the  question  of  fraudu- 
lent intent  shall  be  deem  ?d  a  question  of  fact  and  not  of  law, 
2  B.  S.  137,  sec.  4,  the  effect  of  the  mortgage  should  have  been 
left  to  the  jury.  It  should  be  remembered  that  there  is  no 
question  respecting  the  meaning  of  the  language.  The  doubt, 
if  there  be  one,  is  whether  the  law  tolerates  such  an  arrange- 
ment where  the  rights  of  creditors  are  concerned.  There  was 
no  traversible  question  either  respecting  the  intention  of  the 
parties.  The  law  adjudges  that  they  intended  what. the  writing 
expresses;  and  it  would  be  incompetent  for  either  parly  to  show, 
if  they  were  possessed  of  the  most  persuasive  evidence,  that 
they  designed  the  instrument  to  have  a  different  operation  from 
the  one  the  law  assigns  to  it. 

As  it  is  the  duty  of  the  court  to  respond  as  to  the  law,  and 
as  this  was  a  pure  question  of  law,  it  belonged  to  the  judge  at 
the  circuit  to  determine  whether  an  action  could  be  sustained 
on  this  mortgage.  If  by  law  it  was  void  as  to  creditors,  the 
court  would  be  obliged  to  set  aside  a  verdict  afiSrming  its  valid- 
ity as  often  as  one  should  be  rendered.  The  true  question, 
then,  is,  whether  a  person  engaged  in  traffic  and  indebted  can 
make  a  valid  contract  or  conveyance  in  favor  of  one  creditor, 
by  which  he  shall  possess  a  lien  upon  all  the  chattels  which  the 
debtor  shall  from  time  to  time  have  on  hand,  allowing  the  latter 
to  sell  and  purchase  like  an  unqualified  owner,  the  lien  attach- 
ing only  to  what  may  be  on  hand  at  the  time  it  is  sought  to  be 
enforced.     The  proposition  requires  only  to  be  stated  to  be 
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relnted.    The  branch  of  it  which  profesBes  to  sabject  after- 
purchased  properly  is  Toid  npon  the  most  oommon  principles. 
'A  mortga^  is  an  ezecated  conTeyance  snbject  to  a  condition, 
-and  has  all  the  elements  of  a  sale.    like  a  sale,  it  requires  a 
subject  in  esse  and  in  the  power  of  the  mortgagor:  2  Bout. 
•Law  Diet  485,  pL  1,  2,  3,  6;  Bbckb.  on  Sales,  122;  Aipe^  t. 
Mackie,  6  Oow.  250;  Ouiwaler  y.  Dodge,  7  Id.  86.    The  appel- 
lant's counsel  concedes  that  the  instrument  was  inoperative  upon 
after-acquired  property;  but  he  argues  that  this  consideration 
does  not  affect  it  in  respect  to  that  which  was  on  hand  when  it 
was  executed.    But  it  seems  to  me  that  its  prospectiye  operation 
was  an  essential  part  of  the  entire  arrangement.    It  was  not 
intended  to  create  an  absolute  lien  upon  any  property,  but  a 
fluctuating  one,  which  should  open  to  release  that  which  should 
be  sold,  and  to  take  in  what  should  be  newly  purchased.    It 
may  be  safely  a8i3umed  that  the  liberty  to  sell  would  not  have 
l)een  given  but  for  the  right  supposed  to  be  acquired  over  sub- 
sequent purchases.    But  I  am  of  opinion  that  the  right  to  sell, 
.if  it  stood  alone,  would  vitiate  the  mortgage.    In  Oriswold  v. 
.  Sheldon^  4  N.  T.  681,  694,  five  judges  of  this  court  concurred  in 
:  holding  that  such  a  provision  would  render  the  instrument  void, 
.  and  four  were  of  opinion  that  where  the  mortgagor  was  allowed 
dby  the  mortgagee  to  sell  the  mortgaged  chattels,  though  not  in 
^pursuance  of  a  provision  in  the  instrument,  the  mortgage  would 
be  invalid  in  law,  whatever  a  jury  might  think  of  it.     The  in- 
validity of  such  a  transaction  had  been  afiSbmed  in  the  supreme 
<court  in  Wood  v.  Loivry,  17  Wend.  492,  and  no  case  or  didum 
iiOB  been  found  to  uphold  it. 

I  not  only  agree  that  the  case  of  Smith  v.  Acker ^  23  Wend.  6689 
»i<i  on  authoritative  exposition  of  the  statute  respecting  fraudulent 
8alcs»  but  I  assent  to  it  ear  animo  as  asserting  the  true  sense  of 
the  legislature.  The  effect  of  that  decision  I  understand  to  be, 
that  where  the  objection  to  a  sale  or  mortgage  of  chattels  is  that 
tbo  vendor  or  mortgagor  continues  in  possession,  the  trausfer, 
though  prima  facie  fmudulent,  is  susceptible  of  explanation  by 
proof  that  it  was  intrinsically  honest  and  made  without  a  view 
to  defraud  creditors.  This  explanation  relates  to  the  considera- 
tion and  motives  of  the  transfer,  and  is  not  limited  to  accounting 
for  the  want  of  change  of  possession;  and  it  is  moreover  to  be 
submitted  to  a  jury  in  all  cases  where  it  arises  upon  the  trial  of 
an  issue  of  fact.  But  this  falls  far  short  of  proving  that  no  trans- 
fer of  chattels  can  be  fraudulent  and  void  in  law  as  against  cred- 
itors, and  still  further  from  showing  that  a  jury  is  in  such  cases 
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to  take  the  jdftce  of  the  ooort  in  determining  the  effect  of  writ- 
ten instruments.  A  deed  of  gift  by  a  person  indebted  would,  I 
presume,  be  void  as  against  creditors  as  a  matter  ojf  law,  as  well 
since  as  before  the  statute;  and  so  also  of  a  oonyejanoe  of  chat- 
tels which  like  the  mortgage  should  leave  the  owner  the  right 
of  selling  them  as  his  own.  These  consideratiotis  are  sufficient 
to  enable  us  to  decide  the  case  in  favor  of  the  respondent;  and 
it  is  unnecessaiy  to  determine  whether  a  nonsuit  would  be 
proper,  if  the  right  of  the  mortgagor  to  sell  had  been  made  out 
by  the  conduct  of  the  parties  or  their  declarations  out  of  the 
mortgage.  My  own  opinion  is,  that  the  existence  of  such  a  pro- 
vision out  of  the  mortgage  or  in  it  would  invalidate  it  as  matter 
of  law,  and  that  where  the  &cts  are  undisputed,  this  court  should 
so  declare.  The  manifest  tendency  of  such  arrangements  to  de- 
fraud creditoiis  by  giving  to  the  mortgagor  a  false  credit,  and 
their  incongruity  with  the  just  and  legal  idea  of  a  mortgage,  are 
in  my  mind  sufficient  to  condemn  them;  but  as  before  remarked* 
it  is  only  necessary  now  to  decide  that  in  this  case,  the  objection- 
able provision  being  contained  in  the  mortgage,  the  nonsuit  wm 
proper. 
The  judgment  of  the  court  below  should  be  affirmed. 

Gabdinxb,  Masoh,  and  Johnboh,  JJ.,  dissented. 

Judgment  affirmed. 

LlAVHTO   PROPSBTT    MOBTGAOBD    IN    POSBUSIOH    OV    MOBTOAGOB,   from 

motives  of  kindness  on  the  part  of  the  mortgagee,  and  to  enable  the  mort- 
gagor to  make  money  and  pay  his  debts,  was  held,  in  Bumpaa  ▼.  Dotoon,  40 
Am.  Dec.  81,  not  to  render  the  mortgage  frandnlent.  And  in  Briffgs  ▼.  Park' 
man,  37  Id.  89,  it  was  decided  that  a  mortgage  of  a  trader's  stock  of  goods  is 
not  fraudulent  per  se,  although  it  provides  that  the  mortgagor  may  retain 
possession,  and  make  sales  in  the  usual  course  of  business,  applying  the  pro- 
ceeds thereof  to  his  own  use,  where  he  at  the  same  time  promises,  if  he  should 
make  hurge  sales,  to  replace  the  goods  so  sold,  and  where  the  property  mort* 
gaged  is  more  than  sufficient  to  pay  the  debt.  The  presumption  of  fraud 
arising  from  such  a  transaction  may  be  repelled  by  satisfactory  evidence. 
And  see  note  to  that  case,  where  other  cases  are  cited.  But  in  New  York  it 
is  well  settled  that  where  it  is  provided  in  a  mortgage  upon  chattels,  either 
in  express  terms  or  by  necessary  implication,  that  the  mortgagor  shall  not 
merely  continue  in  possession  but  that  he  may  continue  to  retail  the  mort- 
gaged property  and  receive  the  proceeds  to  his  own  use,  the  mortgage  is 
fraudulent  and  void  as  against  creditors,  and  it  is  the  duty  of  the  court  so 
to  declare:  Marston  v.  Vultee,  18  Bosw.  131;  S.  C,  12  Abb.  Pr.  144;  JliiU- 
ntuJU  V.  KeUy,  3  Keyes,  408;  S.  C,  3  Abb.  App.  Dec.  302;  S.  C,  6  Abt>.  Pr., 
N.  S.,  445;  S.  C,  46  How.  Pr.  458;  BusseU  v.  Winne,  37  N.  Y.  595;  S.  C,  4 
Abb.  Pr.,  N.  S.,  388;  Tales  v.  OlmOed,  65  Barb.  46;  Brwm  v.  PlaU,  8  Bosw. 
330;  Duicher  v.  Sicartioood,  15  Hun,  33;  CarpetUer  v.  Simmons^  1  Robt.  874| 
&  a,  28  How.  Pr.  17;  Bainbridge  v.  Richmond,  17  Hun,  393;  Qoardner  v. 
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MeSwm,  19  K.  Y.  128;  ConkUng  ▼.  SheOey,  28  Id.  362;  MUler  v.  Locheood^ 
82  Id.  304;  Frott  ▼.  Warren^  in  the  diasenting  opinion  of  Grover,  J.,  42  Id. 
208;  Sovihart  v.  Benner,  72  Id.  432;  Davis  v.  Banwm,  18  UL  402;  Strnfiuma 
V.  Jenkins,  76  Id.  483;  /n  re  Kdhley,  2  Blbb.  387;  Hawkins  v.  Bastings  Bank, 
1  Dill.  464,  all  citing  the  principal  case.  See  also  note  to  Puicifer  y.  Pa|^ 
64  Am.  Dec.  695. 

The  pbinotpal  oasb  is  cited  in  Caines  t.  PkUt,  33  How.  Pr.  105;  S.  C. 
7  Abb.  Pr.,  N.  S.,  48;  S.  C,  1  Sweeny,  147;  and  in  Dodds  v.  Johnson^  3 
Thomp.  &  C.  218,  to  the  point  that  where  the  conveyance  onder  which  the 
plaintiff  claims  appears  on  its  face  to  be  frandnlent,  it  is  the  duty  of  the  court 
to  nonsuit;  in  Kavanagh  if.  Btckwilh,  44  Barb.  195,  to  the  point  that  whero 
an  assignment  is  shown  by  extrinsic  facts,  without  dispute  or  explanation,  to 
be  necessarily  fraudulent,  in  such  a  case,  if,  against  the  evidenoe,  a  referee  or 
Jury  finds  no  fraud,  it  will  be  the  duty  of  the  court  to  set  aside  the  finding; 
in  Clark  v.  Wise,  67  Barb.  419;  S.  C,  39  How.  Pr.  100,  to  the  point  that 
where  a.  transfer  is  in  writing,  and  the  terms  of  it  will  admit  of  but  one  in- 
terpretation, and  that  a  fraudulent  ohe,  the  court  may  pronounce  the  transfer 
fraudulent  as  a  question  of  law;  in  Ford  v.  Williams,  24  N.  Y.  364,  to  the 
point  that  the  question  as  to  the  effect  of  a  written  instrument  is  a  question 
of  law  for  the  court;  in  Allen  v.  Cowan,  28  Barb.  106,  to  the  point  that 
where  the  mortgagor  of  chattels  remains  in  possession  thereof,  as  between 
one  claiming  under  the  mortgage  and  one  representing  a  judgment  creditor 
of  the  mortgagor,  some  evidence  that  the  mortgage  was  made  in  good  faith 
is  required,  and  if  no  such  evidence  \b  produced,  the  concludve  statutory 
presumption  of  fraud  stands  in  the  way  of  a  recovery  by  the  claimant,  and 
the  court  should  nonsuit  him;  and  in  Wood  v.  Lester,  29  Id.  154,  to  the  point 
that  an  agreement  for  a  lien  on  wood  to  be  cut  is  neither  a  chattel  mortgage 
aor  a  sale  of  chattels,  because  the  subject-matter  of  the  Uen  ia  not  in  exist* 
•noe  aa  personal  property. 


People  v.  Stubkevant. 

[9  Ksw  ToBS  (6  8xLDBS),268.] 
JUBIEDIOnON  BZ2BT8,  IN  SUGH  SsNSE  AS  TO  BXNDEB   InJUVOHOV   OBUOA* 

TOBT,  when  the  court  granting  it  has  authority  to  decide  whether  the 
application  for  it  shall  be  granted;  it  does  not  depend  on  the  comotnesa 
of  the  decision. 
Ebbo&  IK  Decision  Grantino  iNJUNonoN  can  not  bb  AssiaNXD  as  Ex- 
cuse for  disobeying  it;  the  order,  if  within  the  power  of  the  oourt,  mnsi 
be  obeyed  until  vacated  or  reversed. 

OOTTBTS  OF   EQTTITT  HAVE  GeNSBAI.   JuUSDICTIOM  TO   GbANT  InJUNCHON? 

to  restrain  public  nuisances. 

JUBIBDICnON  OF  NeW  YoBK  SUFEBI0&  COUBT  UNDER  CODB  OF  PBOGEDUB* 

as  existing  in  1852-3,  to  enjoin  the  municipal  officers  from  granting  th* 
use  of  a  city  street  for  a  railroad,  explained. 
Bbant  of  Fbanchisb  OB  License  to  Lay  Bahboad  Tracks  and  run  cars 
in  a  city  is  not  an  act  of  legislative  power  of  the  mayor  and  common 
ooandl  such  as  is  exempt  from  judicial  control;  but  may,  in  a  proper 
be  restrained  by  a  court  of  competent  jurisdiction. 
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CiTT,  duly  Benred  on  the  proper  officers  of  the  corporation,  is  obligatory 
upon  all  officers  and  agents  of  the  city  having  knowledge  of  it,  in  such 
sense  that  any  of  them  taking  part  in  a  violation  may  be  individually 
punished  for  contempt,  though  he  was  not  individually  a  party  to  the 
injunction  suit. 

Ai>PSAL  from  a  jadgment  affirming  a  sentence  for  contempt  of 
court.  The  general  facts  were,  that  a  project  having  been 
formed  to  lay  a  horse-railroad  in  Broadway,  it  was  opposed  by 
A.  T.  Stewart  and  others,  property  owners  on  the  street.  They 
brought  suit  in  the  superior  court  of  the  city  of  New  York 
against  the  mayor,  aldermen,  etc.,  of  the  city,  praying  an  in« 
junction  restraining  them  from  making  the  grant  which  the  rail- 
road corporation  requested  and  had  prepared.  An  injunction 
was  granted  and  serred;  neyertheless^  members  of  the  common 
council,  taking  the  ground  that  their  Totes  in  meetings  of  the 
council  were  legislative  action  which  the  courts  had  no  author- 
ity to  control,  voted  for  a  resolution  making  the  grant,  in  num- 
bers sufficient  to  pass  it.  Proceedings  were  then  instituted  in 
the  superior  court  to  punish  them  for  contempt  in  thus  voting; 
and  the  court  adjudged  the  act  of  so  voting  a  contempt,  and 
imposed  punishment  of  fine  and  imprisonment.  From  this 
order  the  present  appeal  was  taken.  The  litigation  below  is 
reported  in  Davis  v.  Mayor  etc.  of  New  York,  1  Duer,  461;  Peo^ 
pie  V.  Compton,  Id.  612;  People  v.  Sturtevant,  Id.  671,  note. 

David  Dudley  Field  and  Charles  (y  Conor ,  for  the  appellants. 
John  Van  Buren,  for  the  respondents. 

By  Court,  JomrsoH,  J.  The  first  question  to  be  considered  is. 
Did  the  injunction  impose  any  obligation  upon  anybody?  The 
answer  must  depend  upon  the  solution  of  the  further  question, 
whether  the  superior  court  had  jurisdiction  of  the  action  in 
which  it  was  ordered  to  be  issued;  because  the  principle  is  of 
universal  force,  that  the  order  or  judgment  of  a  court  having 
jurisdiction  is  to  be  obeyed,  no  matter  how  clearly  it  may  be 
erroneous.  The  method  of  correcting  error  is  by  appeal,  and 
not  by  disobedience.  A  party  proceeded  against  for  disobedi- 
ence to  an  order  or  judgment  is  never  allowed  to  allege  as  a 
defense  for  his  misconduct  that  the  court  erred  in  its  judgment. 
He  must  go  further,  and  make  out  that  in  point  of  law  there 
was  no  order  and  no  disobedience,  by  showing  that  the  dourt 
had  no  right  to  judge  between  the  parties  upon  the  subject. 
The  point  has  been  held  over  and  over  again  in  reference  to  the 
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▼exy  case  of  disobedience  to  injunotions:  Deldyn  v.  Davis ^  Ilopk. 
Oh.  135;  Sullivan  y.  Judah,  4  Paige,  444;  Russell  t.  East  Anglian 
Railway  Co.,  1  Eng.  L.  k  Eq.  101, 106;  OlascM  y.  Lang,  3 
Mjl.  &  0.  452;  and  is  well  stated  in  general  terms  in  WHoox  t. 
Jackson,  13  Pet.  511.  "  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  court.  But  if  it 
acts  without  authority,  its  judgments  and  orders  are  regarded  as 
nullities;  they  are  not  voidable,  but  simply  void.'' 

To  enable  us  to  proceed  to  say  whether  the  superior  court 
had  jurisdiction,  and  whether,  consequently,  its  injunction  in 
Davis  V.  Mayor  etc.  of  New  York,  1  Duer,  451,  was  void  or  not, 
it  will  be  convenient  to  recur  to  some  almost  elementary  notions 
upon  the  subject.  In  State  of  Rhode  Island  v.  Siaie  of  MdssachU' 
setts,  12  Pet.  718,  Mr.  Justice  Baldwin,  delivering  the  opinion 
of  the  majority  of  the  supreme  court  of  the  United  States,  says: 
**  Jurisdiction  is  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy  between  parties  to  a  suit;  to  adjudicate, 
or  exercise  any  judicial  power  over  them;  the  question  is, 
whether  on  the  case  before  a  court  their  action  is  judicial  or 
extrajudicial;  with  or  without  the  authority  of  law  to  render  a 
judgment  or  decree  upon  the  rights  of  the  litigant  parties.  If 
the  law  confers  the  power  to  render  a  judgment  or  decree,  then 
the  court  has  jurisdiction;  what  shall  be  adjudged  or  decreed 
between  the  parties,  and  with  which  is  the  right  of  the  case,  is 
judicial  action,  by  hearing  and  determining  it"  See  also  Orig^ 
non  V.  Astor,  2  How.  338.  This,  I  apprehend,  points  to  the 
true  line  of  inquiry  to  determine  the  question  of  jurisdiction. 
We  are  not  called  upon  to  say  whether  the  court  decided  right 
or  not  in  granting  the  injunction,  but  whether  it  became  their 
duty  to  decide  either  that  it  should  be  granted  or  denied.  If 
such  was  their  duty,  then  they  had  jurisdiction,  and  their  de- 
cision, be  it  correct  or  erroneous,  is  the  law  of  the  case  until  it 
shall  be  reversed  upon  appeal;  and  can  only  be  questioned  upon 
a  direct  proceeding  to  review  it,  and  not  collaterally. 

Now,  it  is  not  nor  can  it  be  denied  that  Davis  and  Palmer  had 
a  right  to  sue  in  the  superior  court,  nor  that  the  mayor,  alder- 
men, and  commonalty  of  the  city  of  New  York  might  be  sued 
in  that  court;  and  it  is  equally  clear  that  Davis  and  Palmer  did, 
by  summons  and  complaint,  institute  a  suit  against  them  there. 
So  far,  therefore,  as  the  parties  were  concerned,  there  would 
seem  to  be  no  difficulfy  in  respect  to  sustaining  the  jurisdiction. 
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Then,  how  ia  it  as  to  subject-matter  f  The  juzisdiction  of  the 
superior  court  depends  upon  section  83  of  the  code  of  procedure. 
This  dechu:es,  so  far  as  it  can  possibly  bear  upon  this  case,  that 
it  shall  extend  to  the  following  actions,  viz.:  1.  To  those  specified 
in  sections  123  and  124,  when  the  cause  of  action  shall  haye 
arisen,  or  the  subject  of  the  action  shall  be  situated  within  the 
city  of  New  York;  2.  To  all  other  actions  where  all  the  defend- 
ants shall  reside  or  be  personally  served  with  the  summons 
within  the  city;  and  8.  To  actions  against  corporations  created 
under  the  laws  of  this  state,  and  transacting  their  general  busi- 
ne<«,  or  keeping  an  office  for  the  transaction  of  business  within 
the  dfy ,  or  established  by  law  therein.  The  only  action  specified 
in  sections  123  and  124  which  can  possibly  be  deemed  to  include 
the  suit  of  Davi8  t.  Mayor  etc.  of  New  York,  mipra,  are  described 
in  the  first  sabdivision  of  section  123  as  being  *'  for  the  recovery 
of  real  property,  or  of  an  estate  or  interest  therein,  or  for  the 
determination  in  any  form  of  such  right  or  interest,  and  for  in- 
juries to  real  property."  Now,  under  whichever  of  these  heads  of 
jurisdiction  this  case  comes — and  it  is  at  any  rate  comprised  un- 
der that  which  relates  to  actions  against  corporations — ^its  sub- 
ject-matter can  not  be  any  more  out  of  the  jurisdiction  of  the 
superior  court  than  it  is  out  of  that  of  eveiy  other  court.  Its 
jurisdiction  is  not  made  to  depend  upon  the  subject-matter  of 
the  suit,  except  in  respect  to  those  cases  which  come  under  the 
first  subdivision;  and  as  to  those,  the  test  of  jurisdiction  in  the 
superior  court  is  whether  the  case  arose  or  the  subject  is  situ- 
ated in  the  city  of  New  York;  and  if  this  action  should  be 
thought  to  come  under  that  subdivision,  then  clearly  the  cause 
arose  or  its  subject  is  situated  within  the  city,  and  so  the  case 
is  within  the  jurisdiction  of  the  court. 

Under  the  second  and  third  subdivisions  of  section  33,  so  far 
as  they  bear  upon  this  case  (and  so  far  they  have  been  stated 
above),  jurisdiction  is  made  to  depend  in  the  second  subdivision 
upon  the  residence  of  the  defendant  or  the  service  of  the  sum- 
mons within  the  city;  and  in  the  third,  upon  the  character  and 
locality  of  the  corporation  defendant.  In  all  other  respects  the 
jurisdiction  is  as  wide  as  the  definition  of  an  action  under  the 
code,  and  that  is  defined  to  be  ''an  ordinary  proceeding  in  a 
court  of  justice  by  which  a  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  cd  a  public  offense.'' 

The  subject-matter  of  the  suit  of  Davis  v.  Mayor  etc,  of  New 
Yorh,  supra,  to  state  it  in  the  most  general  way,  is  an  alleged 
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public  nnifl&noe  about  to  be  perpetrated  under  the  authorizatioxi 
of  the  defendants,  by  the  building  of  a  railway  in  Broadway; 
and  the  relief  demanded  is,  that  the  defendants  should  be  re- 
strained from  granting  that  authority.  There  seems,  therefore, 
to  be  no  ground  upon  which  this  case  can  be  said  to  be  out  of 
the  jurisdiction  of  the  superior  court  which  would  not  apf  Jy 
with  equal  force  to  any  other  court  not  having  jurisdiction  of 
what  the  code  calls  criminal  actions. 

Now  the  cases  show  abundantly  that  courts  of  equity  possess^ 
jurisdiction  in  respect  to  public  nuisances,  and  exercised  it  by 
restraining  them  in  certain  cases;  in  others,  by  refusing  to  in- 
terfere: AUamey  Oeneral  v.  Johnson^  2  Wils.  Ch.  87;  Spencer  t. 
London  and  Birmingham  Railway,  8  Sim.  193;  2  Story's  Eq.  Jur., 
sees.  920-938,  and  cases  there  cited.  The  subject  itself  was 
within  their  jurisdiction.  What  judicial  action  should  be  had 
upon  that  subject  was  matter  of  equity,  determinable  according 
to  the  circumstances  which  each  case  presented.  Whether  re- 
lief was  granted  or  denied,  the  decision  was  judicial,  and 
grounded  upon  a  jurisdiction  in  the  court  to  act  upon  the  sub- 
ject-matter. 

Jurisdiction  does  not  relate  to  the  right  of  the  parties  as  be- 
tween each  other,  but  to  the  power  of  the  court.  The  question 
of  its  existence  is  an  abstract  inquiry,  not  inyolving  the  exist- 
ence of  an  equity  to  be  enforced,  nor  the  right  of  the  plaintiff  to 
avail  himself  of  it  if  it  exists.  It  precedes  these  questions,  and 
a  decision  upholding  the  jurisdiction  of  the  court  is  entirely 
consistent  with  a  denial  of  any  equity,  either  in  the  plaintiff  or 
in  any  one  else.  The  case  we  are  considering  illustrates  the 
distinction  I  am  endeavoring  to  point  out,  as  well  as  any  sup- 
posed case  would.  It  presents  these  questions :  Have  the 
plaintiffs  shown  a  right  to  the  relief  which  they  seek?  And 
has  the  court  authority  to  determine  whether  or  not  they  have 
shown  such  a  right?  A  wrong  determination  of  the  ques- 
tion first  stated  is  error,  but  can  be  re-examined  only  on  ap- 
peal. The  other  question  is  the  question  of  jurisdiction. 
It  is  that  alone  with  which  we  now  have  anything  to  do. 
Whether  the  plaintiffs  are  the  proper  persons  to  maintain 
the  suit,  or  whether  the  attorney  general  should  have  brought 
it,  or  whether  the  facts  show  a  right  in  either  to  have  a  decree 
in  their  favor,  are  questions  which  we  are  not  in  this  proceeding 
called  upon  to  consider.  They  relate  to  the  equity  of  the  claim, 
and  not  to  the  power  of  the  court.  We  are  entirely  satisfied 
that  the  decree  of  a  court  of  equity  restraining  a  public  nuisance 
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is  not  Yoidj  even  though  the  attorney  general  be  not  plaintiff, 
and  though  no  special  injury  to  the  actual  plaintiff  is  aTerred. 
It  is  quite  possible  that  such  a  decree  would  be  erroneous,  per- 
haps even  very  clearly  wrong,  but  it  would  not  be  Toid;  and 
the  party  who  was  dissatisfied  with  it  would  be  compelled  to  seek 
his  remedy  by  an  appeal,  and  not  by  setting  at  defiance  the  author- 
ity of  the  court. 

The  terms  of  the  injunction,  as  we  haye  already  seen,  forbid 
the  granting  to  certain  persons  named  in  the  resolution,  a  copy 
of  which  was  annexed  to  the  complaint,  or  their  associates,  or 
any  other  person  or  persons  whomsoeyer,  the  right,  liberty,  or 
priyilege  of  laying  a  railway  track  in  Broadway,  or  in  any  manner 
authorizing  them  so  to  do. 

The  complaint  alleges  that  the  establishment  of  this  railway 
in  Broadway  would  be  a  nuisance.  The  injunction,  therefore, 
upon  its  face,  is  only  such  as  we  haTe  already  concluded  the 
court  had  jurisdiction  to  order. 

The  act  which  is  complained  of  as  a  violation  of  the  injunction 
is  the  adoption  by  the  common  council  of  the  resolution  re- 
ferred to;  and  the  participation  of  the  defendant  Sturfceyant  in 
that  act,  by  voting  in  favor  of  the  resolution  as  a  member  of  the 
board  of  aldermen,  is  relied  upon  as  rendering  him  liable  to  pun« 
ishment  therefor. 

The  terms  of  the  injunction  wJiich  forbid  the  granting  or  in 
any  manner  authorizing  the  persons  named  to  lay  the  railway, 
addressed  as  its  restraining  words  are  to  '*  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York,  their  counselors,  attor- 
neys, solicitors,  and  agents,  and  all  others  acting  in  aid  or  assist- 
ance of  them,  and  each  and  every  of  them,"  are  certainly 
broad  enough  to  include  every  mode  of  action  of  which  the  cor- 
poration was  capable,  and  every  agency  which  it  could  employ 
to  effect  the  forbidden  thing.  Now,  the  adoption  of  the  resolu- 
tion in  question  by  the  common  council  was  one  mode  of  mak- 
ing the  grant  or  authorization  forbidden  by  the  injunction. 
The  ]:esolution  had  previously  been  passed  by  both  boards,  and 
had  been  vetoed  and  returned  by  the  mayor  to  the  board  of  al- 
dermen. It  is  upon  its  face  a  complete  authority,  so  that  no 
further  act  on  the  part  of  the  city,  save  that  of  its  adoption,  was 
necessary  in  order  to  impose  an  obligation  upon  the  city,  and  to 
confer  upon  the  parties  named  in  it  a  right  to  construct  a  rail- 
way in  Broadway.  Its  words  are : '  *  Besolved,  that  Jacob  Sharp, 
etc.,  have  the  authority  and  consent  of  Uie  common  coundl  to 
lay  a  double  track  for  a  railway  in  Broadway,"  etc.;  *'ih« 
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said  grant  of  permission  and  authority  being  upon  and  with  the 
following  conditions  and  stipulations/' 

Then  follow  regulations  arranged  under  fifteen  heads,  pro* 
Tiding  for  the  mode  of  building  and  employing  the  road,  the 
rates  of  fare  and  the  compensation  to  the  city,  the  organisation 
of  the  grantees  into  a  company,  and  in  the  last  place  proTiding 
as  follows:  "  The  associates  whose  names  are  set  forth  in  this 
resolution  shall,  by  writing  filed  with  the  clerk  of  the  common 
council,  signify  their  acceptance  thereof,  and  agree  to  conform 
thereto,"  etc.  It  was  contended  upon  this  last  provision,  that 
until  acceptance  signified  by  the  associates  the  resolution  did 
not  become  an  effectual  grant,  and  therefore  was  no  violation  of 
the  command  of  the  injunction.  This  I  can  not  agree  to.  The 
injunction  is  pointed  at  the  acts  of  the  mayor,  aldermen,  and  com* 
monalty  of  the  city,  and  when  it  restrains  them  from  granting, 
it  would  be  giving  the  command  an  absurd  construction  so  to 
read  it  as  that  no  act  of  theirs  could  violate  it.  Such  is  the  con- 
struction contended  for.  Eveiy  grant  is  inoperative  and  incom- 
plete until  acceptance,  express  or  implied,  by  the  grantee.  The 
common  council  did  all  they  could  do,  and  all  that  was  in  any 
event  to  be  done  by  them,  towards  making  the  grant  effectual. 
If  they  had  not  then  violated  the  injunction,  they  never  could 
have  violated  it. 

The  language  of  an  injunction,  like  that  of  all  other  instru- 
ments, must  have  a  reasonable  construction  with  reference  to 
the  subject  about  which  it  is  employed.  If  one  be  forbidden  to 
do  an  act  which  he  alone  can  not  completely  perform,  the  pro^ 
hibition  will  be  intended  to  be  good  at  all  events  to  the  extent 
within  which  it  is  in  his  power  to  violate  it.  A  prohibition  to 
grant  has  reference  merely  to  the  act  of  the  grantor,  and  in  the 
common  usage  of  the  words  would  unquestionably  be  under^ 
stood  to  relate  to  his  act  of  granting,  and  not  to  the  grantee's 
acceptance.  I  can  not,  therefore,  entertain  any  doubt  that  the 
mandate  of  the  court  did  forbid  the  act  which  has  been  adjudged 
to  be  a  violation  of  it,  nor  that  the  act  of  the  defendant  in  vot- 
ing for  the  resolution  made  him  a  participator  in  that  violation. 

Another  question  has  been  raised  by  the  appellant,  to  the  con- 
sideration of  which  the  question  just  discussed  naturally  leads 
us,  and  which,  although  of  the  same  nature  as  the  objection  to 
the  jurisdiction  of  the  court  first  considered,  could  not  so  con- 
venientiy  be  examined  until  we  had  in  the  first  place  ascertained 
what  was  the  actual  import  of  the  terms  employed  in  the  injuno* 
tion,  and  whether  they  were  such  as  to  forbid  the  defendant,  aa 
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a  membex  of  the  board  of  aldennen,  to  Tote  for  the  reaolntioii 
or  grant  in  question. 

The  appellant's  proposition  is,  that  the  court  had  no  power  ta 
restrain  his  vote  upon  the  resolntion,  its  adoption  being,  as  he 
contends,  an  act  of  legislation  by  the  common  council,  and,  as 
such,  beyond  the  control  of  all  courts.  Thus  far,  at  least,  the 
appellant  must  carry  the  doctrine,  for  if  it  stop  short  of  the 
point  of  a  want  of  power,  the  question  relates  merely  to  the 
propriety,  or  coizectness  in  point  of  law,  of  the  actual  deter- 
mination, and  not  to  the  existence  of  the  power  of  determin* 
ing.  In  that  case,  as  we  haye  already  seen,  we  upon  this  pro- 
ceeding have  nothing  to  do  with  the  correctness  of  the  decision 
granting  the  injunction;  nor  had  the  superior  court,  except  in 
so  far  as  the  propriety  of  the  original  order  is  always  taken 
into  account  by  a  court  in  exercising  its  discretion  as  to  the 
degree  of  punishment  to  be  inflicted  for  a  violation  of  its  re- 
quirements. 

A  satisfactory  answer  to  this  position  is,  that  the  act  in  question 
in  this  case  was  not  in  any  just  sense  an  act  even  of  municipal 
legislation.  It  is  true  that  it  took  the  form  of  a  resolution,  but 
in  substance  it  was  a  grant  upon  condition;  and  even  if  im- 
munity belongs  to  municipal  legislation,  it  can  not  be  that,  by 
giving  to  an  act  not  legislative  the  form  of  an  ordinance  or 
resolution,  the  jurisdiction  of  the  courts  can  be  defeated. 
Should  it  even  be  conceded  that  the  resolution  in  question  was 
partly  legislative  in  its  character,  another  part  was  most  clearly 
a  matter  of  agreement  or  grant.  The  latter  it  was  within  the 
jurisdiction  of  the  court  to  prohibit;  so  far  its  prohibition  would 
be  operative.  If  the  common  council  were  still  desirous  of  ex- 
ercising their  legislative  functions  upon  the  subject,  it  behooved 
them  to  see  to  it  that  they  made  a  complete  separation  of  the 
legislative  part  of  the  resolution  from  the  residue.  Making  a 
grant  is  in  its  own  nature  not  a  legislative  act.  It  is  such  an 
act  as  it  has  always  been  in  the  power  of  any  court  possessing 
equity  jurisdiction  to  prohibit  by  injunction.  A  corporation, 
municipal  or  private,  is  capable  of  being  sued.  As  a  corporate 
body  merely,  it  has  no  immunities  which  set  it  beyond  the  juris- 
diction of  the  courts.  It  may  be  enjoined  from  making  a  grant, 
just  as  it  may  be  ordered  to  make  one.  And  as  in  the  lattei 
case  it  would  be  no  answer  to  the  court  which  ordered  a  grant 
to  be  made  to  say  that  to  obey  required  legislative  action,  and 
that  the  order  was  therefore  beyond  its  jurisdiction,  so  I  appre- 
hend that  in  the  former  case  the  answer,  groimded  on  the  same 
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poation,  is  eqnaUy  iiurafflcieiit  when  addressed  to  a  oonrt  wbidi 
faas  forbidden  a  giant. 

Again:  whatever  may  be  determined  as  to  the  proper  charac- 
ter of  this  aety  whether  it  is  to  be  deemed  legislatiTe  or  not, 
when  its  character  shall  come  directly  in  question,  it  is,  I  ap- 
prehend, plain  that  the  question  of  its  true  legal  character  is 
judicial;  one  which  must  be  disposed  of  by  the  adjudication  of 
courts,  and  can  be  dealt  with  in  no  other  way.  The  court, 
therefore,  which  is  called  upon  to  determine  this  question  is 
called  upon  to  perform  a  legitimate  judicial  function.  It  has 
authorify  to  perform  it,  and  is  exercising  jurisdiction  when  it 
makes  its  decision.  It  follows,  that  it  has  power  to  arrest  the 
consummation  of  the  act  until  it  determines  the  question;  and 
its  order,  though  it  may  be  erroneous,  can  not  be  regarded  as 
Toid. 

When  an  objection  to  the  jurisdiction  is  pointed  at  the  power 
of  a  particular  tribunal  to  entertain  and  pass  upon  a  question, 
it  may  be  that  its  incidental  or  direct  determination  upon  the 
question  of  its  own  power  is  always  capable  of  being  assailed 
collaterally.  So  far  as  this  rule  extends,  it  proceeds  partly 
upon  the  ground  that  no  other  rule  will  suffice  to  restrain  tri- 
bunals of  limited  jurisdiction  within  their  proper  bounds.  But 
when  the  question  relates  not  to  the  competency  of  the  partic- 
ular tribunal,  but  to  the  scope  of  judicial  power,  a  different  rule 
prevails.  From  necessity,  the  question  must  be  determined 
judicially.  No  other  power  is  competent  to  deal  with  it.  No 
court  is  any  more  competent  than  any  other  court  of  general 
jurisdiction  to  pronounce  upon  it.  No  reason,  therefore,  exists 
why  a  determination  of  such  a  question  by  a  tribunal  having 
jurisdiction  of  the  parties,  and  to  whose  jurisdiction  over  the 
«ubject-matter  no  special  objection  exists,  grounded  upon  its 
limited  character,  should  not  be  conclusive  except  in  some 
direct  proceeding  to  review  the  judgment.  As  the  question 
must  be  determined  by  a  judicial  tribunal,  and  none  is  more 
competent  to  dispose  of  it  than  that  to  which  it  is  presented, 
there  seem  to  be  many  reasons  why  that  tribunal  before  which 
it  is  first  presented  for  decision  should  be  regarded  as  able  to 
decide  authoritatively;  and  none  why  its  decision  should  be  sub- 
ject to  be  re-examined  collaterally.  All  the  grounds  upon 
which  rests  the  general  doctrine  of  the  conclusiveness  of  judg- 
ments support  the  position:  See  Nabob  of  (he  Camaik:  v.  ThA 
East  India  Company,  1  Tes.  jun.  888;  S.  0.,  3  Id.  66;  Grignon 
^.  Jstar,  a  How.  841;  Ex  parte  Waikina,  8  Pet.  208.    In  truth. 
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Buch  a  questum  is  not,  in  the  sense  of  the  law,  a  question  of 
juriBdiction,  but  one  of  equity  or  right  generally.  In  Nabob  of 
tite  Camatio  y.  2'he  Eaei  India  Co.,  nupra.  Lord  Thurlow  said, 
to  a  plea  that  the  matters  of  agreement  in  the  bill  related  and 
grew  out  of  matters  of  war  and  peace  between  sovereigns:  "  It 
is  stated  to  be  to  the  jurisdiction;  but  it  differs  from  those 
pleas  in  all  the  particulars  by  which  they  are  ever  described; 
because  it  is  truly  observed  that  it  is  impossible  to  plead  to  the 
jurisdiction  of  any  particular  court  without^  giving  another 
iremedy  in  some  other  court.  This  is  so  far  from  showing  that, 
that  it  expressly  says  the  plaintiff  has  no  remedy  in  any  munici* 
pal  court' whatsoever;  therefore  I  take  it  this  plea,  if  it  means 
anything,  is  in  fact  a  plea  in  bar.  Suppose  the  contract  was 
gratuitous;  suppose  it  was  honorary;  suppose  it  was  that  speciee 
of  contract  upon  which  an  action  does  not  arise,  and  that  it 
was  necessary  for  the  form  of  the  plea  to  have  brought  into  the 
view  of  the  court  that  it  was  a  demand  of  that  description:  the 
plea  would  have  been  a  plea  in  bar  of  the  action,  and  this  is  so 
if  anything;  and  the  whole  argument  tends  to  that  end,  namely, 
that  considering  the  situation  of  the  parties  and  the  contracts 
as  having  a  relation  to  that,  such  contracts  do  not  give  an  action. 
That  is  a  plea  which  goes  in  bar.  A  plea  to  the  jurisdiction  of 
all  courts  is  absurd  and  repugnant  in  terms;  for  it  is  as  much  as 
to  say  that  the  nature  of  the  subject  is  such  as  does  not  admit 
of  an  action.  Suppose,  for  example,  it  was  stated  that  all  the 
matters  upon  which  those  in  support  of  the  plea  rely  compre* 
hend  Ihat  species  of  treaty  which  the  law  ought  to  pronounce 
impracticable  for  the  cognizance  of  a  court  of  municipal  juris^ 
diction:  it  is  only  saying  that  an  action  does  not  lie."  In  my 
judgment,  the  consequence  of  a  determination  that  we  might  in 
this  case  consider  whether  the  superior  court  ought  to  have 
allowed  this  injunction,  would  be,  that  we  should  establish  the 
rule  that  in  all  cases  the  question  whether,  upon  the  complainti 
a  right  in  the  plaintiff  was  shown  was  open  for  consideration 
collaterally. 

X  do  not,  therefore,  think  it  expedient  further  to  consider  this 
branch  of  the  question,  nor  to  consider  what  ought  to  have 
been  the  determination  of  the  learned  judge  of  the  superior 
court  on  the  application  to  grant  the  injunction.  Having  been 
granted  in  a  case  of  which  I  conceive  that  court  had  jurisdic- 
tion, it  must,  for  the  purposes  of  this  proceeding,  be  deemed 
at  all  events  a  valid  exercise  of  power,  and  as  such  entitled  to 
obedience. 

Am.  nao.  Vol.  UX   M 
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The  remaining  questions  in  the  ease,  relating  to  the  proceed- 
ings upon  the  attachment,  inTolye,  to  a  considexable  extent, 
matters  resting  in  the  discretion  of  the  court  below,  and  which, 
presenting  no  question  of  law,  are  not  in  any  view  of  the  case 
reviewable  by  us.  Such  are  the  di£Eerences  in  punishment  in- 
flicted upon  the  different  persons  proceeded  against,  depending 
upon  the  view  of  the  court  below  as  to  the  more  or  less  aggra- 
vated character  of  the  contempt  of  which  they  had  respectively 
been  found  guilty. 

The  questions  of  law  which  it  is  necessazy  for  us  to  consider 
I  shall  briefly  advert  to.  The  service  of  the  summons  and  com- 
plaint, with  the  injunction  upon  the  mayor  of  the  city,  was  a 
sufficient  service  upon  the  defendants  in  the  suit.  In  my  opin- 
ion, the  effect  of  an  injunction  or  decree  restraining  any  acta 
of  a  corporate  body,  and  addressed  in  the  ordinary  way  to  it  or 
its  agents,  etc. ,  is,  to  bind  not  only  the  intangible  artificial  being, 
but  also  all  the  individuals  who  act  for  the  corporation  in  the 
transaction  of  its  business  to  whose  knowledge  the  injunction 
or  decree  comes.  Unless  this  be  so,  it  would  be  necessary,  in 
order  effectually  to  bind  a  corporation  by  an  injunction,  to  make 
every  person  a  party  to  the  suit  who  could  by  any  possibilily  be 
its  agent  in  doing  the  prohibited  act.  No  such  practice  haa 
ever  prevailed* 

On  the  contrary,  I  think  the  case  of  Bank  Commissionen 
V.  CUy  Bank  of  Buffalo,  1  Barb.  Oh.  686,  before  the  chancellor, 
shows  that  the  view  above  stated  is  in  accordance  with  the  rule 
of  the  former  court  of  chancery.  In  that  case  the  president  of 
the  bank,  upon  whom  the  injunction  had  been  served,  concealed 
the  fact  from  the  other  officers  of  the  bank,  who  ignorantiy  per- 
formed acts  in  violation  of  it.  The  chancellor  hdd  him  guilty 
of  contempt*  This  could  only  have  been  on  the  ground  that 
the  same  acts  would  have  been  a  contempt  on  the  part  of  the 
other  officers,  if  they  had  had  notice  of  the  injunction.  TTnlesk 
notice  would  have  had  this  effect,  the  withholding  information 
of  the  injunction  from  them  by  the  president  could  not  have 
been  deemed  a  contempt,  for  the  giving  it,  if  it  imposed  no 
obligation,  would  have  been  an  idle  ceremony. 

Whether  a  failure  to  serve  a  copy  of  the  affidavit  on  which  the 
injunction  was  granted  will  in  any  case  render  the  injunction 
entirely  inoperative,  under  section  220  of  the  code,  which  says, 
"A  copy  of  the  affidavit  must  be  served  with  the  injunction,'* 
bat  does  not  point  out  the  consequences  of  not  serving  the  oopy , 
is  not  neoessary  to  be  determined  in  this  <*??«•    Here  there  haa 
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been  a  technical  compliance,  by  making  such  senrice  upon  the 
mayor,  with  the  summons  and  complaint  by  which  the  suit  waa 
commenced. 

In  administering  the  law  in  respect  to  the  violation  of  injunc- 
tions, the  court  of  chancery  never  lost  sight  of  the  principle 
that  it  was  the  disobedience  to  the  order  of  the  court  which  con- 
stituted the  contempt,  and  therefore,  although  it  required  of  the 
party  availing  himself  of  its  order  a  substantial  compliance  with 
the  rules  of  practice  upon  the  subject,  it  would  not  usuaUy  allow 
the  e£Eect  of  its  orders  to  be  wholly  lost,  when  the  party  sought 
to  be  bound  by  the  order  had  actual  knowledge  or  notice  of  its 
existence,  although  there  might  have  occurred  some  slip  in  the 
formal  method  of  bringing  it  home  to  him:  HuU  v.  Thomas,  8 
Edw.  Gh.  236;  People  v.  Broioer,  4  Paige,  405;  McNeU  v.  OarreU, 
1  Or.  A  Ph.  98. 

In  respect  to  the  manner  of  proceeding  against  the  defend- 
ants, I  see  no  error  on  the  part  of  the  court  below.  Under  the 
provisions  of  the  revised  statutes,  pL  8,  c.  8,  tit.  18,  sec.  1, 
subd.  8,  every  court  of  record  has  power  to  punish,  by  fine  and 
imprisonment,  or  either,  any  neglect  or  violation  of  duty,  or  any 
misconduct  by  which  the  rights  or  remedies  of  a  party  in  a 
cause  or  matter  depending  in  such  court  may  be  defeated,  im- 
paired, impeded,  or  prejudiced,  in  the  following  cases  (among 
others):  ''8.  Parties  to  suits,  attorneys,  cotinselors,  solicitors, 
and  all  other  persons,  for  the  non-payment  of  any  sum  of  money 
ordered  by  such  court  to  be  paid,  in  cases  where  by  law  execu- 
tion can  not  be  awarded  for  the  collection  of  such  sum;  and  for 
any  other  disobedience  to  any  lawful  order,  decree,  or  process 
of  such  court.*'  *'8.  All  other  cases  where  attachments  and 
proceedings,  as  for  contempts,  have  been  usually  adopted  and 
practiced  in  courts  of  record  to  enforce  the  dvil  remedies  of  any 
party  to  a  suit  in  such  court,  or  to  protect  the  rights  of  any 
such  party." 

Under  each  of  these  provisions  the  case  of  the  defendant  may 
clearly  be  included.  The  court  has  determined,  as  matter  of  tact, 
that  ihe  defendant's  conduct  was  calculated  to  and  did  actually 
defeat,  impair,  impede,  or  prejudice  the  rights  or  remedies  of 
the  relators;  and  there  was  certainly  enough  before  them  to 
make  it  entirely  competent  for  them  so  to  determine.  From 
this  determination,  it  resulted  that  they  were  bound  to  proceed 
to  impose  a  fine,  to  imprison,  or  both,  as  the  nature  of  the  case 
might  require:  2  B.  S.  638,  sec.  20.  The  punishment  which 
has  been  imposed  is  within  the  legal  limits  to  which  the  court 
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vere  anthorized  to  extend  it  The  precise  degree  of  pimish* 
menty  within  those  limits,  which  the  circumstances  of  the  case 
•called  for  rested,  I  think,  entirely  in  the  discretion  of  the  court 
t)elow,  and  their  determination  in  respect  to  it  does  not  present 
any  question  upon  which  we  can  be  called  upon  to  pass. 

Having  come  to  the  conclusion  that  the  determination  below 
was  correct,  we  do  not  think  it  necessary  to  express  any  opinion 
upon  the  preliminaty  question  as  to  the  right  of  i^peal  bom  tba 
special  to  the  general  term. 

!rhe  whole  court  concurred. 

'-Judgment  affirmed. 


'Lf  J  UNCTION,  WHEN  BECOMES  BiNDiNo:  See  FammoorthY.  Fowler^  S5  Am. 
ec.  718,  note  72?,  where  this  subject  is  discnaeed  at  some  length.    Whers 

-  a  defendant  has  actual  notice  of  the  injunction,  he  has  no  right  to  disobey  or 
■  «Tade  it,  although  there  may  have  been  some  slip  in  the  formal  method  of 

-  4>ringing  it  home  to  him:  Mayor  etc,  of  N,  Y.  v.  Conover^  5  Abb.  Pr.  251; 
.FcrhtH  V.  Logan,  4  Bosw.  490;  People  v.  Kearney,  21  How.  Pr.  75;  LivtngtUm 

▼.  Stoift,  23  Id.  3;  IlalcJi  v.  Chicago,  /?.  /.  cfr  /».  /?.  7?.  Co.,  6  Blatchf.  115,  all 

•  -citing  the  principal  case. 

iNJUNcnoN  OK  Order  or  Ck>nRT  uusr  be  Orkysd  until  vacated,  although 

'  it  may  have  been  erroneously  granted,  in  coses  where  the  court  has  jurisdio* 

tion  of  the  subject-matter:  Schell  v.  Ene  /?.  7?.  Co,,  61  Barb.  377;  S.  C,  35 

How.  Pr.  441;  S.  C,  4  Abb.  Pr.,  N.  S.,  291;  People  v.  Albamj  <&  8,  R.  B. 

-  Co.,  1  Lans.  343;  8.  C,  7  Abb.  Pr.,  N.  S.,  304;  S.  €.,  38  How.  Pr.  266; 

^People  T.  Bergen,  63  N.  Y.  410;  S.  C,  15  Abb.  Pr.,  N.  S.,  101;  Erk  IVy  Co. 

w.  Bamaey,  3  Lans.  180;  Pinckney  t.  Ilagerynan,  4  Id.  376;  Clark  v.  Binin' 

ffer,  75  N.  Y.  351;  State  v.  Ilarper^e  Ferry  B,  Co.,  16  W.  Va.  877,  all  citing 

the  principal  case.     The  order  of  a  court  having  jurisdiction  of  the  subject- 

.  matter  is  entitled  to  obedience,  and  disol)edicnoe  of  it  is  a  contempt:  ErU 

JJVy  Co.  V.  Bammy,  45  N.  Y.  644,  citing  the  principal  case.    But  where  the 

.  >  «oart  had  no  power  to  issue  the  injunction,  it  is  utterly  void,  and  the  party 

•  enjoined  can  not  be  held  liable  for  contempt  in  disobeying  it:  DawUyv, 
.  Brown,  43  How.  Pr.  24,  citing  the  principal  case. 

Injunction  may  be  Granted  to  Restrain  Plblio  or  Private  Nuisance: 

-  8ee  White  v.  Flannigain,  64  Am.  Dec.  668,  note  681;  People  v.  CUy  qf  SU 
Louis,  48  Id.  339,  note  348,  where  other  cases  are  collected. 

Jurisdiction  of  New  York  Superior  Court  is  as  wide  as  the  definition 

-  of  an  action  under  the  code,  and  that  is  defined  to  be  an  ordinary  proceeding 
in  a  court  of  justice  by  which  a  party  prosecutes  another  party  for  the  en- 

.  forcement  of  a  right,  the  redress  or  prevention  of  a  wrong:  Bennett  v.  LeBoy, 

5  Abb.  Pr.  60;  Intematumal  Bank  v.  Bradley,  19  N.  Y.  251.    Its  orders  can 

not  be  attacked  collaterally:  Kampy.  Kamp,  46  How.  Pr.  145.    It  has  a 

i^eneral  jurisdiction  in  equity  cases:  Bowen  v.  Irish  Presbyterian  Congrega^ 

-Hon  c/the  City  of  N.  Y.,  6  Bosw.  265,  all  citing  the  principal  case. 

The  principal  case  is  cited  in  the  cases  given  below,  in  s\ipport  of  the 
following  propositions:  Jurisdiction  is  the  power  to  hear  and  determine  the 
subject-matter  in  controversy  between  the  parties:  D*Ivemoi$  v.  LeaviU^  8 
JLbb.  Pr.  63.    Violatorsof  an  injunction  may  be  poniahed  for  eoDtempti 
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^urekam  r.  New  Tbrfc  AdUMiye  Bamk^  8  Boti,  KB.    ThedMlrfoaof  aeonrt:; 
cf  general  jnriidiotioii,  m  to  iti  jniiidiotioD,  It  oondniiTe  vntfl  nvenedu 
SoSeriffttB  y.  JBcui  Rher^  a.  /.,  63N.  Y.  464.    The  deeiiion  of  a  oourt  havings 
Jvriadietion  of  the  tahjeot-matter  la  binding  aa  the  jndgment  of  a  competent 
tribnnal  imtfl  it  la  reTeraed  oa  reTiev:  WtckeUkmten  y.  WUUU^  10  Abb.  Pr.. 
177;  VFooifT.  JfatAer,98BarK48L    The  right  to  reriew  an  order  of  eoaunit^ 
ment  for  contempt  ezista  where*  the  alleged  contempt  conaista  in  diaobeying' 
aa  injunction,  and  the  ooart  had  no  right  to  grant  the  injonction:  MUdM^^ 
Cate^  12  Abb.  Pr.  254.    Juriadiotion  doea  not  relate  to  the  righta  of  the  pai^ 
tiea  aa  between  themaelyea,  bnt  to  the  power  of  the  court:  Fukarv,  ffepbump. 
48 N.  T.  63;  BtyfalodbS.  L.  R.  B.  Co.  y.  Supervhono/EneCo.^  Id.  9a    AX 
party  ie  guilty  of  contempt  who  permita  work  to  be  done  under  hia  eyea»  anjLi 
with  hia  approyal,  after  the  doing  of  it  haa  been  enjoined:  Wheeler  y.  (Tibey^ 
85  How.  Pr.  148.    To  do  a  wholly  ineffectual  aot»  though  forbidden  by  in* 
Junction,  would  hardly  be  deemed  a  violation  of  it ;  and  therefore  the  aofc* 
must  be  not  only  in  defiance  of  the  restraint,  but  must  depriye  the  other  parly 
of  some  substantial  right,  or  affect  some  substantial  interest  in  order  to  maki» 
the  party  guilty  of  contempt:  BtUler  y.  Niles,  7  Bobt.  339;  S.  C,  85  How^ 
Pr.  332.    The  service  of  a  copy  of  on  order,  a  certified  copy  of  the  original 
being  at  the  same  time  shown,  is  a  sufficient  service  of  the  order  to  bring  m 
party  disobeying  it  into  contempt:  SmUh  v.  Smith,  14  Abb.  Pr.  132.    A  grant 
of  a  franchise  to  run  a  railway  in  the  streets  of  a  dty  is  a  contract:  MUhau* 
y.  Sharp,  27  N.  Y.  020.    The  court  of  common  pleaa  of  New  York  haa  Jmi^ 
diction  of  all  actions  against  the  dty  of  New  YoriLs  JTeia  JTorft  SH.M»Sm. 
Co.  y.  Jia^areU.  qf  N.  T..  I  HUt.  684. 
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MooBE  V.  Thomboit. 

[Bunn't  Law,  S21.] 

Fuu  IH  Abatkhsnt  will  bb  Allowed  apoaraitbroughtbetoda  JnstloB 
when  the  payee  of  a  bond  indorsed  thereon  a  payniAnt  lor  the  pupoM 
of  bringing  the  amount  within  a  justioe'B  jnrudiotion. 

Maxim  Applied,  No  One  can  Make  Anothsb  his  Dxbtob  wxkhoot  on 
Consent. 

Appeal  from  the  superior  court  at  Martin.  Eli  W.  Moore 
&  Co.,  plaintiffB;  Nathan  ThomBon^  defendant  AaswmpsiL 
Pkintiffs  sued  defendant  before  a  justice  of  the  peace  to  re- 
eoTer  one  hundred  dollars  due  on  a  note.  They  recovered  judg* 
ment,  and  defendant  appealed  to  the  superior  court.  A  plea  of 
abatement  was  made,  averring  that  the  note  was  given  to  plaint- 
iffs for  the  sum  of  one  hundred  and  ten  dollars  and  two  cents; 
that  plaintiffs  brought  suit  in  the  couniy  court;  that  there  it 
was  dismissed  at  plaintijSEs'  costs,  and  that  plaintiffs'  attorney, 
pending  said  suit,  indorsed  on  the  note  a  credit  of  ten  dollars 
and  two  cents,  and  instituted  this  action  before  a  justice  of  the 
peace;  that  the  indorsement  made  by  the  attorney  was  made  in 
order  to  change  the  jurisdiction  from  the  higher  court  to  the 
justice's  court,  and  that  thereby  a  fraud  was  committed  upon 
the  law  as  well  as  the  .legal  rights  of  the  defendant.  Plaintiffs 
demurred,  on  the  ground  that  the  plea  was  argumentative.  The 
plea  was  overruled,  and  a  judgment  entered  for  the 
Defendant  appealed. 

Bigga,  for  the  plaintiffs. 

No  counsel  for  the  defendant. 
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By  Court,  PsABSONy  J.  The  plea  is  not  liable  to  the  objection 
of  being  argumentative.  It  is  prolix,  and  sets  out  irreleyant 
matter;  but  this  is  a  mere  form,  and  is  not  assigned  as  cause  of 
demurrer. 

The  part  of  the  plea  which  we  suppose  was  intended  to  raise 
the  objection  that  the  names  of  the  individuals  who  compose  the 
firm  of  Moore  k  Co.  are  not  set  out  in  the  warrant,  being  left 
blank,  must  be  treated  as  surplusage,  for  the  whole  is  thus  in 
effect  blank,  and  the  rule,  Utile  per  inutUe,  etc.,  applies.  So  the 
only  question  is  in  reference  to  the  fraud  upon  the  jurisdiction. 

The  creditor  without  the  knowledge  or  consent  of  the  debtor 
enters  a  credit  on  the  note  for  the  purpose  of  giving  jurisdiction; 
the  debtor  has  never  assented  to  or  ratified  this  credit,  but  has 
always  objected  to  it.  This  does  not  amount  to  a  payment,  and 
the  magistrate  had  consequently  no  jurisdiction.  It  is  a  famil- 
iar maxim  of  law, ' '  No  one  can  make  another  his  debtor  without 
his  consent."  The  converse  is  equally  true.  No  one  can  give 
another  a  specific  article  or  a  sum  of  money  unless  he  chooses 
to  accept  it;  and  although  in  this  latter  case  the  acceptance  is 
usually  presumed  (as  it  is  supposed  to  be  for  his  benefit),  yet 
there  may  be  reasons  why  he  nuty  not  choose  to  accept  (as  in 
our  case),  and  then  the  presumption  is  rebutted.  Suppose  a 
creditor,  whose  debt  is  about  being  barred  by  the  statute  of  lim- 
itations or  the  presumption  of  payment,  enters  a  credit;  no 
effect  whatever  is  given  to  it  unless  the  debtor  assents  to  it.  It 
is  said  this  is  like  the  case  of  a  plaintiff  who  remits  a  part  of  his 
damages  to  prevent  a  variance.  There  is  no  analogy;  for  then 
the  court  allows  the  remiUiiur  as  an  amendment  of  the  record: 
Staie  V. Mangum^  6  Ired.  L.  869;  Ibrtewue  Y.Spencer,  2  Id.  68; 
both  assume  that  the  case  now  under  consideration  would  be  a 
fraud  upon  the  jurisdiction. 

Judgment  reversed,  and  judgment  that  the  writ  be  abated. 

Thb  prinoifal  cask  was  apfbovxd  in  Sammnur  v,  BarreU,  5  Jones  L.  410. 
This  case  resembles  the  principal  case,  but  differs  from  it  in  the  respect  that 
the  credit  indorsed  on  the  note  was  an  aotaal  one,  but  the  credit,  instead  of 
being  indorsed  October  5,  1857»  was  indorsed  so  as^to  date  it  back  a  year, 
thns  reducing  the  note  in  order  to  bring  it  within  the  jnrisdiction  of  the 
justice  of  the  peace.  The  conrt,  in  the  decision  rendered,  said:  "We  can 
not  distinguish  this  case  in  principle  from  that  of  Moore  t.  Thomson.  So 
the  plaintiff  will  not  be  allowed  to  give  a  real  credit  a  fictitious  date,  so  as  to 
thereby  reduce  the  debt  against  the  will  of  the  debtor.  The  false  date  to  the 
tredit  is  just  as  much  an  attempt  to  evade  the  law  as  was  the  false  credit 
itself  in  J/oore  v.  Thomson,  and  neither  can  receive  the  saoetion  of  thit 
eourt" 
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Bond  v.  Hilion 

(BoiBiB's  Law,  SOB.] 

nnrAjiTS  nr  OmMON  and  Pabtkbbs  mat  Gohtraot  wrb  Om  ov  thxib 
'  NuiCBiB  ooDoenung  the  use  of  the  property  eo  held;  end  iti  vioUtion 

givee  A  good  oaiiae  of  eotion  At  Iaw  to  thoee  injured. 
WmDUi  Obuqation  to  Do  Pabtioulab  Aot  Ezibtb,  Aad  there  ie  a  breach  off 

that  obligAtion  and  a  coneequeot  damage,  an  action  on  the  caee  will  lieu 

Oabb  founded  on  tort.  Appeal  from  the  saperior  court  of 
Washington  county.  Thomas  Bond  and  E.  H.  Willis,  plaintifis; 
James  B.  Hilton,  defendant.  The  parties  to  this  action  owned 
a  Yessel,  the  plaintiflfs  owning  three  fourths  and  the  defendant 
one  fourth.  The  action  arose  on  the  following  state  of  facts: 
In  December,  1850,  the  yessel  lay  at  Plymouth  with  a  cargo  on 
board,  and  the  defendant  contracted  with  the  plaintiffii  that  he 
would,  as  master  of  the  vessel,  with  proper  dilJ^nce,  conduct 
her  to  the  West  India  islands,  sell  the  cargo,  and  on  his  return 
account  with  the  plaintiffs.  Defendant  assumed  charge  of  the 
vessel  and  conducted  her  to  Newbem,  North  Carolina,  where 
after  some  delay  be  abandoned  her.  The  court  intimated  that 
the  facts  proved  were  not  sufficient  to  sustain  the  action,  and 
plaintiffs  Bubmitted  to  a  nonsuit.  A  rule  nisi  was  obtained, 
rule  discharged,  and  the  plaintiffs  appealed. 

Rodman  and  Moore,  for  the  plaintiffs. 

Heath  and  Hinea,  for  the  defendant. 

By  Court,  Nash,  C.  J.  On  the  part  of  the  defendant  it  iff 
contended  that  he,  the  defendant,  and  the  plaintiffs  were  ten- 
ants in  common  of  the  vessel,  and  therefore  this  action  can  not 
be  maintained  for  any  misuse  of  it;  and  secondly,  if  any  can  be 
brought,  it  must  be  on  the  contract,  and  not  in  tort.  That  an 
action  can  be  sustained  by  one  tenant  in  common  against  an- 
other for  a  misuser  of  the  property  is  proved  by  many  cases. 
In  CvMU  V.  Porter,  8  Bam.  &  Cress.  257,  Littledale,  J.,  says,  if 
two  persons  are  tenants  in  common  of  a  tract  of  land  on  which 
there  is  a  brick  wall,  and  one  refuses  to  repair,  and  the  other 
pulls  it  down  and  ^ells  the  materials  and  builds  a  better  wall» 
it  may  be  said  there  is  total  destruction  of  the  old  wall,  and 
an  action  of  trespass  will  lie.  But  if  he  sold  the  old  materials 
for  the  purpose  of  building  a  new  one,  an  action  of  trespass 
will  not  lie.  ''  Such  an  act  is  more  properly  the  subject-matter 
of  an  action  on  the  a.se,  because  it  is  in  the  nature  of  a  partial 
injury,  and  not  of  a  }otal  destruction  of  the  subject-matter  of 
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the  tenancy  in  conimon."  And  Baily,  J.,  in  the  aame  eMe^ 
says,  when  there  has  not  been  a  total  destniction  of  the  Bubjeci* 
matter  of  the  tenancy  in  common,  **  bitt  only  a  partial  injury  to 
.it,  an  action  on  the  case  will  lie  by  one  tenant  against  the 
other/'  See  also  Anders  y.  Meredith,  4  Dev.  &  B.  L.  199.  It 
may  then  be  safely  laid  down  as  a  principle  goYeming  actions 
between  tenants  in  common,  that  when  there  is  a  total  detrac- 
tion of  the  article  held  in  common,  an  action  of  troYer  or  tres- 
pass may  be  snstained;  but  where  there  has  been  simply  an 
abuse  of  it  whereby  its  Yalue  is  impaired,  an  action  on  the  case 
may  be  brought.  As  to  the  second  point  contended  for  by  the 
defendant,  we  think  it  untenable.  The  plaintiffs  have  not  de- 
clared on  the  contract,  but  in  tort,  making  the  neglect  of  duty 
on  the  part  of  the  defendant  the  gravamen  ot  their  claim.  Two 
questions  are  presented  to  us:  the  first.  Can  tenants  in  common 
contract  with  each  other  concerning  the  subject-matter  of  the 
tenancy  ?  and  if  so,  can  they  desert  the  contract  and  declare  in 
tort  ?  The  case  of  Owston  v.  Ogle,  13  East,  538,  is  a  direct  au- 
thority upon  the  first  branch  of  the  inquiry.  There  the  plaint- 
iff declared  upon  a  special  agreement  in  writing,  made  between 
himself  and  the  defendant  and  several  others  by  name,  pari 
owners  of  a  ship,  whereby  they  and  each  and  every  of  them 
agreed  to  and  with  the  others  and  each  and  every  of  the  others, 
among  other  things,  that  the  ship  should  proceed  on  a  voy- 
age to  the  West  Indies,  and  should  be  under  the  sole  man- 
agement and  control  of  the  defendant  as  husband  thereof,  etc. 
To  this  declaration  the  defendant  demurred  and  filed  special 
causes:  the  first  was  that  the  plaintiff  and  defendant  were,  with 
certain  other  persons,  part  owners  and  partners  in  the  ship,  and 
that  the  action  was  brought  on  a  partnership  account;  the  fourth 
was  that  by  reason  of  any  duty  relating  to  a  partnership  in  the 
ship,  independent  of  the  agreement,  the  defendant  is  not  liable 
to  an  action  at  law.  The  court  would  not  suffer  Abbott,  who  ap- 
peared for  the  plaintiff,  to  make  any  argument;  the  demurrer  was 
overruled,  and  judgment  given  for  the  plaintiff.  That  case  veiy 
clearly  recognizes  the  principle  that  tenants  in  common  and  part- 
ners may  make  a  contract  with  one  of  their  number  concerning  the 
use  of  the  property  so  held,  and  its  violation  gives  a  good  cause 
of  action  at  law  to  those  injured.  Upon  the  second  branch  of 
the  inquiry  we  are  of  opinion  the  action  is  properly  brought  in 
tort;  where  the  law,  from  a  given  statement  of  facts,  raises  an 
obligation  to  do  a  particular  act,  and  there  is  a  breach  of  that 
obligation  and  a  conrsequent  damage,  an  action  on  the  oase^ 
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founded  on  fhe  tort,  in  the  proper  action.  In  OoveU  t.  Bad- 
nidge,  8  Id.  70,  Lord  Ellenborongh  observes  there  is  no  inoon- 
Tenienoe  in  suffering  a  plaintiff  to  allege  his  gravamen  as  con- 
sisting in  a  breach  of  duty  arising  out  of  an  employment  for. 
him,  and  bringing  the  action  for  that  breach  rather  than  upon 
a  breach  of  promise.  So  Baily,  J. ,  in  BumeU  t.  Lj/nch,  5  Bam. 
&  Cress.  609,  says  although  there  be  a  special  contract  a  party 
is  not  bound  to  resort  to  it,  but  he  may  declare  on  the  tort,  and 
say  that  the  defendant  has  neglected  to  perform  his  duty.  See 
Saunders  on  PI.  &  Ev.  338.  This  doctrine  is  recognized  in 
this  state  in  the  cases  of  WiUiamson  v.  Dickens,  5  Ired.  L« 
259;  LedbeUer  y.  Ibmey,  11  Id.  294;  Bobinsan  y.  ThreadgiU, 
13  Id.  89.  The  plaintiff  was  entitled  to  sue  in  tort,  and  if  the 
evidence  showed  that  there  had  been  a  breach  of  duty  on  the 
part  of  the  defendant  in  performing  his  contract,  the  plaintiff 
would  have  been  entitled  to  a  verdict.  This  was  a  matter  of 
inquiiy  for  the  jury  under  the  proper  instructions  of  the  court. 
But  his  honor  did  not  submit  the  question  to  the  jury,  but  non* 
euited  the  plaintiffs.  In  this  there  was  error. 
Judgment  reversed,  and  venire  de  ncfvo  awarded. 


BxMiDT  AOADTST  Ck>-TKNANT  FOB  Nbguoence. — ^When  a  mill  owned  in 
oommon  was  bomed  through  the  negligence  of  one  of  the  tenanti  in  common, 
it  was  held  that  one  of  his  co-tenants  might  maintain  a  joint  action  on  the 
case  against  him  therefor:  Chedty  v.  Thompson,  14  Am.  Dec  32i.  An  aotloo 
on  the  case  has  long  been  recogniaed  as  an  available  remedy  for  many  of  the 
wrongs  suffered  by  one  co-tenant  from  the  hands  of  anothen  See  Freeman  on 
Cotenancy  and  Partition^  sec.  297,  and  the  cases  there  cited. 


Sattesbthwaiib  v.  DonoHTT. 

[BnsBBB's  Law,  814.] 

CoonuoT  Von)  in  Placb  wherb  Madk  beoaubb  oir  UaBXiimD  Fans 
is  void  everywhere. 

Apjpkal  from  Beaufort  superior  court  F.  B.  Satterthwaite, 
plaintiff;  John  J.  Doughty,  defendant.  The  plaintiff  declared  as 
assignee  of  two  bonds  made  in  Baltimore,  by  the  defendant,  who 
resided  in  North  Oarolina.  The  bonds  were  delivered  to  the 
payees,  who  resided  in  Baltimore,  and  by  them  indorsed  to  the 
citizens  of  the  same  place,  who  |in  turn  assigned  them,  without 
consideration,  to  the  plaintiff  for  collection.  On  the  trial  in  the 
lower  court,  defendant  contended  that  one  of  the  bonds  was 
invalid  because  it  lacked  the  stamp  required  by  the  law  of 
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MiBiyland.    The  ooijrt  intimated  ihat  such  was  his  optnion,  and 
the  plaintiff  sabmitted  to  a  nonsuit  and  appealed* 

Bodman,  for  the  plaintiff. 

DanneU,  for  the  defendant. 

By  Court,  Battls,  J.  The  first  objection  niged  by  the  de- 
fendant against  the  plaintiff's  right  to  recover  is,  tluit  by  the 
laws  of  the  state  of  Maryland,  where  the  bond  was  executed,  it 
was  Yoid  because  not  written  upon  stamped  paper.  If  upon 
consideration  this  objection  be  found  to  be  valid,  it  will  dispose 
of  the  case,  and  make  it  unnecessary  to  consider  any  other  ques- 
tion discussed  by  the  counsel. 

The  act  of  Maryland,  upon  which  the  defendant  relies,  is  entitled 
<<An  act  imposing  duties  ou  promissory  notes,  bills  of  exchange, 
specialties,  and  other  instruments  of  writing,  to  aid  in  paying 
the  debts  of  the  state.''  It  was  passed  in  the  year  1844,  and  in 
the  first  section  imposes  certain  duties  upon  evezy  sheet  or  piece 
of  paper,  etc.,  upon  which  shall  be  written  or  printed  any  bond, 
obligation,  single  bill,  or  promissory  note,  etc.  In  the  eighth 
section  it  is  declared  ''  that  no  instrument  of  writing  whatso* 
ever,  charged  by  this  act  with  the  payment  of  a  duty  as  afore- 
said, shall  be  pleaded  or  given  in  evidence  in  any  court  of  this 
state,  or  admitted  in  such  court  to  be  available  for  any  purpose 
whatsoever,  unless  the  same  shall  be  stamped  or  marked  as 
aforesaid,"  etc.  The  question  is,  whether,  as  the  bond  was 
executed  in  the  state  of  Maryland  upon  unstamped  paper,  and 
could  not  therefore  be  made  available  for  any  purpose  in  the 
courts  of  that  state,  it  can  be  enforced  in  the  courts  of  this 
state  by  the  obligee  or  his  assignee.  In  the  English  cases 
upon  this  subject  there  seems  to  have  been  a  direct  conflict  of 
opinion  among  judges  of  great  eminence.  In  Alves  v.  Hodgson, 
7  T.  B.  241,  Lord  Kenyon  held  that  the  plaintiff  could  not 
recover  upon  a  written  contract  made  in  Jamaica,  which  by  the 
laws  of  that  island  was  void  for  want  of  a  stamp.  Lord  Ellen- 
borough  ruled  the  same  way  in  CleggY.  Levy,  8  Camp.  N.  P.  166, 
with  regard  to  an  agreement  not  valid  for  the  same  casus  by  the 
laws  of  Surinam.  In  Wynne  v.  Jackson,  2  Buss.  851;  S.  C,  8 
Eng.  Cond.  Ch.  144,  the  vice-chancellor  held  the  contrary  upon 
certain  biUs  drawn  in  such  form  in  France  that  no  recovery 
could  be  had  upon  them  in  the  courts  of  that  country.  Lord 
Chief  Justice  Abbott  held  the  same  in  the  case  of  James  v.  Caih^ 
erwood,  3  Dow.  k  By.  190;  S.  C,  16  Eng.  Com.  L.  165.  The 
English  elementary  writers  attempt  to  reconcile  these  apparently 
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conflictiiig  ddoiaionB  by  makiitg  this  distinction:  if  the  bill,  note, 
or  agreement  be  drawn  or  made  in  a  foreign  independent  state, 
it  may  be  enforced  in  England,  though  requiring  a  stamp  in  the 
country  where  drawn  or  made,  but  not  if  drawn  or  made  in  any 
part  of  the  British  empire:  Ch.  Bills,  57;  Byles  on  Bills,  802; 
61  Law  lib.  295. 

On  the  other  hand.  Judge  Stoiy ,  both  in  his  commentaries  on 
promissory  notes,  section  158,  and  on  the  conflict  of  laws,  sec- 
tion 2tS0,  contends  with  much  force  of  reasoning  that  **if  by 
the  laws  of  a  foreign  country  a  contract  is  Yoid  unless  it  is  writ- 
ten on  stamped  paper,  it  ought  to  be  Yoid  everywhere;  for  unlesa 
it  be  good  there,  it  can  have  no  obligation  in  any  other  country. 
It  might  be  different  if  the  contract  had  been  made  payable  in 
another  country,  or  if  the  objection  were  not  to  the  validity  of 
the  contract,  but  merely  to  the  admissibility  of  other  proof  of 
the  contract  in  a  foreign  court."  In  section  261  of  his  work  on 
the  conflict  of  laws,  a  book  universally  recognized  as  one  of  the 
highest  authority,  he  states  the  grounds  of  his  opinion  as  follows: 
''  The  ground  of  this  doctrine  as  commonly  stated  is,  that  3very 
person  contracting  in  a  place  is  understood  to  submit  hi  nself 
to  the  law  of  the  place,  and  silently  to  assent  to  its  actic  n  on 
the  contract.  It  would  be  more  correct  to  say  that  the  h  w  of 
the  place  of  the  contract  acts  upon  it  independently  of  any  voli- 
tion of  the  parties,  in  virtue  of  the  general  sovereignty  possejsed 
by  every  nation  to  regulate  all  persons,  property,  and  tranjac- 
tions  within  its  own  territory.  And  in  admitting  the  law  of  a 
foreign  country  to  govern  in  regard  to  contracts  made  there, 
every  nation  merely  recognizes  from  a  principle  of  comity  the 
same  right  to  exist  in  other  nations  which  it  demands  and  exer- 
cises for  itself."  This  course  of  reasoning  commends  itself 
strongly  to  our  judgments,  and  we  think  that  it  is  es{>ecially 
applicable  to  the  several  states  of  our  confederacy,  which, 
though  foreign  to  each  other  in  some  respects,  are  united  for  all 
great  national  purposes  under  one  government,  and  ought 
therefore,  whenever  they  can,  to  aid  rather  than  hinder  each 
other  in  carrying  out  each  its  own  peculiar  policy;  and  to  do 
this  in  nothing  more  than  in  regard  to  its  revenue  laws.  In 
doing  this  we  shall  be  supported  by  the  authority  of  the  course 
pursued  by  the  English  courts  towards  those  provinces  of  the 
British  empire  which  are  governed  by  their  own  domestic  laws; 
Byles  on  Bill,  ubi  supra. 

We  have  not  been  referred  to,  nor  have  we  been  able  to  find, 
any  case  decided  in  our  own  state  directly  upon  this  point 
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Bat  oar  coarta  have  BeTenl  times  recognized  tl  e  doctrine  that 
"the  law  of  the  country  where  a  contract  is  made  is  the  role  by 
whi^.h  its  Talidity,  its  meaning,  and  its  consequences  are  to  be 
determined: "  Waiaon  t.  OrVt  8  Dot.  L.  161.  This  doctrine  was 
applied  in  Anderson  r.  Boak^  10  Ired.  L.  295,  to  the  support  of 
a  bill  of  sale  for  slaves  without  a  subscribing  witness,  executed 
in  Virginia,  where  no  such  formality  is  required.  And  in  Drewry 
T.  PhtUipa,  Busb.  L.  81,  decided  at  the  last  term,  it  was  admitted 
by  counsel  that  a  bill  of  sale  for  slayes,  executed  in  Virginia, 
where  all  the  parties  resided,  was  good  though  not  attested,  nor 
proved  and  registered  as  required  by  the  laws  of  North  Carolina, 
because  by  the  laws  of  Virginia  no  such  attestation,  proof,  and 
registration  were  necessary.  We  can  see  no  reason  for  a  distinc- 
tion between  a  formality  made  requisite  to  the  validity  of  a  con- 
tract by  the  law  of  a  state  in  aid  of  its  revenue  and  a  formaliiy 
required  for  any  other  cause.  In  every  such  case,  the  lex  loci 
coniradus  ought  to  determine  the  rights  of  the  parties  every- 
where. We  therefore  think  that  his  honor  committed  no  error 
in  holding  that  the  present  action  could  not  be  sustained,  and 
the  judgment  of  nonsuit  must  be  a£5rmed. 
Judgment  affirmed. 

Vauditt  of  Contraots.— Judge  Story,  in  hit  admiimble  work  entitled 
**The  Conflict  of  Lawi,"  lays  down  as  one  of  the  rules  illustrative  of  the 
validity  of  contracts,  '*that  all  the  formalities,  proofs,  or  authentications  of 
them  which  are  required  by  the  lex  loci  ore  indispensable  to  their  validity 
everywhere  else; "  and  in  support  of  this  rule,  he  cites  a  number  of  foreign 
authors  on  the  same  subject,  in  addition  to  the  cases  cited  by  the  court  in 
the  principal  case:  Story's  Confl.  L.,  sec.  260.  It  will  thus  be  seen  that  the 
esses  which  have  been  determined  have  been  limited  in  number.  The 
cases  which  have  arisen  in  this  country,  and  which,  with  the  exception  of  the 
principal  case,  have  presented  the  question  of  the  validity  of  contracts  on  un- 
stamped paper,  have  been  those  which  arose  after  the  passage  of  the  United 
States  internal  revenue  law  by  congress  during  the  civil  war.  These  cases 
present  two  classes:.  1.  Cases  which  held  that  contracte  were  void,  unless  the 
paper  was  duly  stamped  according  to  the  provisions  of  the  act  referred  to;  2. 
ThDse  cases  which  held  that  the  absence  of  stomps  did  not  tend  to  invalidate 
the  contract,  unless  there  was  an  intention  to  evade  the  provisions  of  the  act; 
and  it  might  be  added  here,  that  the  act  passed  by  the  legislature  of  Mary- 
land, to  which  the  principal  case  refers,  provided  that  "where  the  formality 
of  stomping  had  been  neglected,  it  shouK-.  be  lawful  for  the  person  or  persons 
holding  such  instrument  to  make  oath  that  at  the  time  of  making  or  receiving 
such  instrument  or  writing  the  said  holder  or  holders  thereot  did  not  know 
of  the  requisitions  of  this  act;  or,  that  if  he  or  she  did  know  of  such  requisi- 
tions, that  the  said  instrument  was  made  or  received  through  inadvertence 
or  forgetfulnesB  thereof,  and  with  no  intention  to  evade  the  provisions  of  this 
•ot,"  eto. 

The  case  of  Doty  V.  Jiotgan^  66  Barb.  21S^  was  one  in  which  an  appeal  was 
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taken  from  the  lower  ooort  In  ref aaing  to  pennit  tai  agreement^  npon  wbieib 
the  action  wm  fonnded,  to  be  read  in  eridenoe,  by  reaaon  of  it  not  haTing  an 
internal  revenue  stamp  affixed  to  it.  The  ooart^  in  passing  upon  the  ques- 
tion, said  that  *'  the  power  of  raising  revenue  by  means  of  stamp-dntiea  hae 
been  ezereised  by  congress  from  time  to  time  sinoe  1797*  and  it  has  passed 
many  acts  in  relation  thereto,  to  only  two  or  three  of  which  it  is  necessary  to 
refer.  In  1797  an  act  was  passed  to  lay  duties  on  stamped  vellum,  paitih- 
roent,  and  paper,  by  which  it  laid  a  stamp-duty  on  a  large  class  of  instra- 
ments;  and  the  fourth  section  of  the  act  imposed  a  penalty  for  not  stamping 
such  instruments,  and  declared  them  void.  The  thirteenth  section  alao  re- 
quired another  large  class  of  instruments  to  be  stamped,  and  for  the  inten- 
tional omission  to  do  so  imposed  a  penalty,  and  declared  that  no  such  instru- 
ment should  be  pleaded  or  given  in  evidence  in  any  court,  or  be  admitted  bk 
any  court  to  be  available  in  law  or  equity  until  it  should  be  stamped  as  afore- 
said.   This  act  continued  in  force  about  ^ve  years. 

In  1813  congress  passed  a  similar  act  to  continue  during  the  war  with 
Great  Britain,  and  for  one  year  thereafter,  embracing  a  large  class  of  con- 
tracts. It  imposed  pecuniary  penalties  for  violation  of  its  requirements.  It 
also  declared,  section  7,  "that  no  instrument  or  writing  whatsoever, 
charged  by  this  act  with  the  payment  of  a  duty  as  aforesaid,  shall  be  pleaded 
or  given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be  available  in 
law  or  equity,  unless  the  same  shall  be  stamped  or  marked  as  aforesaid.** 

The  language  of  the  act  of  congress,  as  amended  March  3, 1885,  and  under 
which  the  agreement  in  question  was  madCy  is,  '*that  any  person  or  persona 
who  shall  make,  sign,  or  issue,  or  who  shall  cause  to  be  made,  signed,  or 
issued,  any  instrument,  document,  or  paper  of  any  kind  or  description  what- 
soever, eta,  without  the  same  being  duly  stamped,  or  having  thereon  an  ad- 
Lesive  stamp  for  denoting  the  duty  chargeable  thereon,  with  intent  to 
evade  the  provisions  of  this  act,  shall  for  every  such  oflense  forfeit  the  sum 
of  fifty  dollars,  and  such  instrument  or  paper,  etc.,  shall  be  deemed  invalid 
and  of  no  effect.'*  The  contract,  therefore,  was  properly  rejected.  In  ti»o 
other  cases  it  was  held  that  the  "contract  was  invalid,  whether  there  was  or 
was  not  an  intent  to  defraud  the  government:*'  Hugtu  v.  StrkMer^  19  Iowa» 
413;  Myer$  v.  Smith^^  Barb.  814;  and  was  not  admissible  in  evidence  with* 
out  a  stamp:  PlesHngerv.  Depuy,  25  Ind.  419;  BeAe  v.  HuUan^  47  Barb.  187| 
CoU  V.  Bell,  48  Id.  194;  Myera  v.  SmUh,  Id.  814;  Hoppock  v.  SUme,  49  Id.  524; 
JJawe  V.  Carpenter,  53  Id.  282;  Hugu$  v.  SirkJder,  19  Iowa,  413;  Oaidomdy, 
Lane,  48  N.  H.  245;  but  if  the  stamp  was  affixed  after  the  commencement  of 
the  action,  and  prior  to  offering  the  document  in  evidence,  eoralra.*  Daiy  v. 
Baker,  38  Mo.  125;  Bed>e  v.  HuUon,  ampra. 

In  tiie  second  class  of  cases  it  has  been  uniformly  held  that,  in  order  to  de« 
feat  a  recovery  on  an  unstamped  note,  or  a  note  insufficiently  stamped,  it 
must  appear,  not  only  that  the  note  is  unstamped  or  insufficiently  stamped, 
but  that  the  stamp  has  been  fraudulently  omitted,  and  that  there  has  beeft 
an  unmistakable  intention  to  evade  the  law.  See  the  following  cases: 
Vaughan  v.  O'Brien,  bl  Barb.  491;  Vor^eck  v.  Roe,  50  Id.  302;  Schermerkarm 
V.  Burgees,  55  Id.  422;  N,  IL  AN,  Co.  v.  Quifdard,  8  Abb.  Pr.,  N.  S„  128;  S. 
C,  37  How.  29;  Bakers.  Baker,  8  Lans.  509;  TniU  v.  Moulion^  12  Allen,  398; 
Dt&mond  v.  NorriB,  10  Id.  250;  Carpenter  v.  Snelling,  97  Mass.  452;  HaUoek 
V.  Jaudin,  34  Cal.  187;  Ihi^  v.  Hobson,  40  Id.  240;  Thonumon  v.  Wood, 
42  Id.  418;  Hitchcock  v.  Satpyer,  39  Vt  412;  People  v.  Oatee,  48  N.  7.  40. 
And  in  many  of  the  states  at  least  it  was  held,  with  respect  to  the  late  stamp- 
aot|  that  "  congress  has  no  constitutional  authority  to  legislate  eonosming 
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rales  of  evidence  administered  in  the  state  oonrts,  nor  to  affix  oonditions  or 
limitations  upon  which  these  rales  are  to  be  applied  and  enforced:**  Ih^g  ▼• 
Hcbmm,  40  CaL  243;  Carpenter  v.  SnOling,  10  Gray,  457.  In  a  Wisoonsia 
case  it  was  held  that  the  provision  of  the  act  which  required  stamps  to  be 
affixed  to  ''writs  or  other  original  process,  by  which  any  suit  is  commenced 
in  a  court  of  record,"  was  unconstitutional  and  void;  such  writs  or  other 
process  being  essential  means  by  which  the  state  governments  exerdse  their 
functions,  and  as  such  exempt  from  taxation:  Jone$  v.  Keep,  19  Wis.  ^89| 
People  Y.  Weetan,  28  Gal.  630;  Baird  v.  Pridmare,  20  How.  253;  ^yidd  r. 
dote,  15  Mich.  505;  Warren  v.  Ptud,  22  Ind.  276;  BrayUm  v.  CoMtUy  qfDeio' 
ware,  16  Iowa,  44. 

In  the  case  of  PeopU  v.  Frank,  28  Gal.  500,  the  defendant  was  indicted 
for  forgery.  His  counsel  contended  that  the  indictment  was  not  good,  inas- 
much as  the  forged  note  was  unstamped,  and  for  that  reason  the  note  oonld 
not  be  enforced.  Sanderson,  J.,  who  delivered  the  opinion,  held  that  the 
note  was  admissible  in  evidence  against  the  defendant,  and  that  the  offansa 
was  complete  whether  the  instrument  was  stamped  or  not. 


Dob  ex  dem.  Cobb  v.  Hinbs. 

[BiJBBB's  Law,  848.] 
BBED    UhTSGHNIOAL,   UNOmLMMATICAL,  AND    ToTALLT    AT  VaBIAVCB  with 

all  the  recognized  rules  of  orthography  may  be  valid  if  there  be  sufficient 
words  to  declare  clearly  and  legally  the  party's  meaning. 
%  Cbxatb  Coyxmaht  to  Stand  Skibbd,  no  particular  form  of  ciipiesiioin 
is  necessary,  and  the  words  '*  I  also  place,  etc,  J.  M.  H.  ageat  of  the 
hereafter-named  property,  to  be  to  use  and  benefit  of  my  daughter  C," 
are  sufficient^  and  the  statute  will  pass  the  l^gal  title  from  the  grantor. 

AnsAL  from  Wayne  superior  court.  Doe  ex  dem.  Enoch  Oobb, 
plaintiff;  James  M.  Hines,  defendant.  Action  of  ejectment, 
brought  by  the  lessor  of  the  plaintiff.  The  lessor  of  the 
plaintiff,  upon  the  intermarriage  of  the  defendant  with  his 
daughter  Cartha,  executed  a  deed,  the  material  parts  of  which 
were  as  follows:  ''Enow  all  men  by  these  presents,  that  I, 
Enoch  CSobb,  for  the  inconsideration  of  the  good-will,  favor, 
and  affection  that  I  bear  to  Bewards  my  son  and  law  James  M • 
Hines,  I  give  to  the  said  James  M.  Hines  the  following  negroes, 
^tc  In  witness  whereof  I  hereunto  set  my  hand  and  seal  this 
twenty-thnrd  of  February,  1889.  (Signed)  E.  Oobb.  [Seal.] 
I  also  place  and  set  over  and  appoint  James  M .  Hines  agent  of 
the  hereafter-named  property^  to  be  to  use  and  benefit  of  my 
daughter  Cartha,  and  the  lawful  heirs  of  her  body,  to  them  and 
their  successors,  to  wit.  Patsy,  Winny,  Elliok,  little  Kedar, 
Abram,  and  Bmithea,  and  the  following  tracts  of  land  [describ- 
ing them].  In  witness  whereof,  I  hereunto  set  my  hand  and 
seal  this  twenty-third  day  of  February,  1889.    (Signed)  U 
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Oobb.  [Seal.] "  The  lessor  of  the  plaintiff  demanclcil  posses- 
«ion  of  the  land,  and  the  defendant  refused  to  surrender.  Upon 
the  trial,  the  court  rendered  a  judgment  pro  forma  for  the 
plaintiff,  and  the  defendant  apx)ealed. 

J,  H.  Bryan  and  Wright  ^  for  the.plaintifll 

Moore,  for  the  defendant. 

By  Court,  Battle,  J.  The  deed  under  which  the  defendant 
claims,  and  bj  Tirtue  of  which  he  seeks  to  defeat  the  recoYeiy 
of  the  plaintiff's  lessor,  is,  as  must  be  admitted,  yeiy  informal. 
It  is  untechnical,  ungrammatical,  and  totally  at  Tariance  with 
all  the  recognized  rules  of  orthography,  and  yet  it  may  be  valid, 
if  "  there  be  sufficient  words  to  declare  clearly  and  legally  the 
party's  meaning:"  2  Bla.  Com.  298.  It  is  our  duty  now  to  in* 
quire  whether  the  words  contained  in  this  deed  be  sufficient  to 
enable  us  to  pronounce  what  is  the  party's  meaning.  It  may 
facilitate  our  inquiries  to  recur  to  fundamental  principles,  and 
ascertain  what  rules  have  been  established  by  the  sages  of  the 
law  for  the  construction  of  deeds.  The  three  following,  given 
by  Blackstone  in  his  Commentaries,  2  Id.  879,  and  supported 
by  many  authorities,  both  before  and  since  his  day,  will  be  suf- 
-cient  for  our  purpose.     Those  rules  are: 

1.  * 'That  the  construction  be  favorable  and  as  near  the  mindB 
und  apparent  intents  of  the  parties  as  the  rules  of  law  will  ad- 
mit. For  the  maxims  of  the  law  are,  that  verba  intentioni  deberd 
inservire,  and  benigne  interpretamur  chartea  propter  simplicUaiem 
laicorum.  And  therefore  the  construction  must  also  be  reason- 
able and  agreeable  to  the  common  understanding." 

2.  ''  That  qiioties  in  verbis  nulla  est  ambigwUas  ibi  nulla  ex^o- 
sUio  contra  verba  fienda  est;  but  that  where  the  intention  is  clear, 
too  minute  a  stress  be  not  laid  on  the  strict  and  precise  signifi- 
cation of  words;  nam  qui  hoeret  in  litera,  hceret  in  cortice.  And 
another  maxim  of  law  is,  that  mala  grammatica  non  vitiat  char* 
tam;  neither  false  English  nor  bad  Latin  will  destroy  a  deed." 

3.  "That  the  construction  be  upon  the  entire  deed,  and 
not  merely  upon  disjointed  parts  of  it.  Nam  ex  antecedenlibua 
el  consequenlibus  JU  optima  interpretaiio.  And  therefore,  that 
every  part  of  it  be,  if  possible,  made  to  take  effect,  and  no  word 
but  what  may  operate  in  some  shape  or  other.  Nam  verba  de- 
bent  inteUigicum  effectu,  vi  res  m^irgis  valeat  quam  pereat.*'  See 
Smith  V.  Pqckhurst,  3  Atk.  135;  1  Preston's  Shep.  Touch. 
87;  Den  d.  Bronson  v.  Paynter,  4  Dev.  &  B.  L.  898;  ArmfiM 
^.    WaUcer,  6  Ired.  L.   580;    Dm  d.  Davenport  v.    Wynne^  • 
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Id.  129;  Kea  v.  Bobeaan,  5  Ixed.  Eq.  373;  Den  d.  Brooks  y.  Ba^ 
dif,  11  Ired.  L.  321. 

Now,  if  we  apply  these  rules  and  the  principles  plainly  deduci- 
ble  from  them  to  the  deed  under  consideration,  we  think  that 
the  intention  of  the  parties  may  easily  be  ascertained  from  the 
words  which  they  have  employed.  In  the  first  part  of  the  in- 
strument the  donor  gives,  in  language  which  admits  of  no  doubt» 
certain  slayes  to  his  son-in-law,  declaring  that  he  so  gives  them 
because  of  the  good-will,  favor,  and  affection  which  he  bears  to- 
wards him.  He  then  proceeds:  "  I  also  place  and  set  over  and 
appoint  James  M.  Hines  [the  defendant,  his  son-in-law]  agent 
of  the  hereafter-named  property,  to  be  to  the  use  and  benefit  of 
my  daughter  Oartha^  and  the  lawful  heirs  of  her  body,  to  them 
and  their  successors,  to  wit,"  etc.,  naming  certain  slaves,  and  the 
tract  of  land  now  in  dispute.  The  defendant's  counsel  contends 
that  these  words  contain,  in  substance  and  effect,  a  covenant  by 
the  plaintiff's  lessor  to  stand  seised  tp  the  use  of  his  son-in-law, 
or  of  his  daughter,  the  defendant's  wife;  that  the  consideration 
is  either  expressed  in  the  deed,  by  means  of  the  reference  to  that 
recited  in  the  first  part,  or  that  it  is  implied  from  the  relationship 
of  the  parties  apparent  in  the  deed;  that  the  relationship, 
whether  of  consanguinity  to  the  daughter  or  affinity  to  the  son- 
in-law,  is  a  good  consideration,  sufficient  to  raise  a  use,  and 
that  therefore  the  deed  is  effectual  to  transfer  the  land  either  to 
the  daughter  or  son-in-law;  and  in  either  case  the  plaintiff's 
lessor  can  not  recover.  For  these  positions  the  counsel  cites 
the  following  among  other  authorities:  Bac.  Abr. ,  tit.  Covenants, 
A;  Piatt  on  Covenants,  8  (3  Law  Lib.);  BedelVs  Case,  7  Co.  40; 
2  Sanders  on  Uses  and  Trusts,  81;  MUboume  v.  Simpson,  2 
Wils.  22;  2  Preston's  Shep.  Touch.  612  (31  Law  Lib.)  The 
counsel  for  the  plaintiff's  lessor,  on  the  other  hand,  contends 
that  the  words  relied  upon  by  the  defendant  are  unmeaning, 
that  no  covenant  is  expressed,  and  that  none  can  be  implied, 
because  it  would  be  repugnant  to  the  idea  of  an  agency  in  the 
aon-in-law  that  no  sufficient  consideration  appears  to  raise  a  use 
either  to  the  daughter  or  son-in-law,  and  that  the  instrument  is 
therefore  void  and  of  no  effect;  and  he  cites,  in  support  of  his 
azgument,  Co.  lit.  49  a,  and  Den  d.  Springs  v.  Hanks,  5  Ired. 
L.  30. 

We  think  that  it  is  clear  that  the  plaintiff's  lessor  intended  to 
give  to  his  daughter  and  the  heirs  or  her  body,  or  to  his  son-in- 
law  for  the  use  of  bis  daughter  and  the  heirs  of  her  body,  the  land 
and  slaves  mentioned  in  the  second  part  of  the  instrument  in 
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question.  13iiB  appears  plaixdy  from  the  fact  that,  having  given 
certain  ehiTes  to  his  son-in-law  in  the  first  part  of  the  deed,  he 
commenced  the  second  part  with  sayings  **  I  also  place,  etc.. 
James  M.  ffines  agent  of  the  hereafter-named  property,  to  be  to 
use  and  benefit  of  my  daughter  Cartha/'  etc.  What  could  he 
mean,  if  he  did  not  intend  his  daughter  to  have  the  use  of  the 
property  which  he  proceeds  to  enumerate  ?  The  authorities  cited 
clearly  show  that  no  particular  words  or  form  of  expression  aie 
necessary  to  create  a  covenant.  They  show  that  the  relationship 
of  the  jMurties  appearing  on  the  face  of  the  deed  is  sufficient  to 
manifest  the  consideration  and  raise  a  use;  and  that  relationship 
by  affinity  to  a  son-in-law  is  a  good  consideration;  why,  then, 
can  not  the  deed  operate  according  to  the  intention  of  the  cove- 
nantor? The  parties  to  the  deed  are  certain,  the  property  in- 
tended to  be  conveyed  is  certain;  and  yet  we  are  told  that  because 
the  son-in-law  is  appointed  agent  instead  of  trustee  for  the  daugh- 
ter, or  because  he  stands  iHBtween  the  father  and  his  daughter,  the 
property  can  not  go  to  her  use.  To  this  objection  we  give  an 
answer  in  the  grave  and  emphatic  language  of  Lord  Chief  Justice 
Willes,  in  the  case  of  Smith  v.  Packhursl,  3  Atk.  136:  ''Another 
maxim  is,  that  such  a  construction  should  be  made  of  the  words 
of  a  dec  J  as  is  most  agi'ccablc  to  the  intention  of  the  grantor; 
the  words  are  not  the  principal  thing  in  a  deed,  but  the  intent 
and  design  of  the  grantor;  we  have  no  power  in  deed  to  alter 
the  words,  or  to  insert  words  which  are  not  in  the  deed,  but  we 
may  and  ought  to  construe  the  words  in  a  manner  the  most 
agreeable  to  the  meaning  of  the  grantor,  and  may  reject  any 
words  that  are  merely  insensible.  These  maxims,  my  lords,  are 
founded  upon  the  greatest  authority — Coke,  Plowden,  and  Lord 
Chief  Justice  Hale;  and  the  law  commends  the  oidiUia,  the  cun- 
ning of  judges  in  construing  words  in  such  a  manner  as  shall 
best  answer  the  intent;  the  art  of  construing  words  in  such  a 
manner  as  shall  destroy  the  intent  may  show  the  ingenuity  of> 
but  is  very  ill  becoming,  a  judge." 

An  instance  of  this  asiuiia  is  given  by  Blackstone,  2  Com.  298, 
when  he  says  that  by  the  grant  of  a  remainder,  a  reversion  may 
well  pass,  and  e  converso.  In  the  deed  before  us  the  intent  of 
the  father  to  give  property  to  the  use  of  his  daughter  is  plain, 
and  that  intent  may  be  effectuated  by  construing  the  word 
"  agent "  to  mean  "  trustee,"  and  it  may  be  so  construed  without 
doing  much  violence  to  its  proper  meaning;  for  a  trustee  is  in 
some  sort  an  agent  to  manage  property  for  the  benefit  of  an« 
other. 
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We  ihiiik  ihafewe  can  do  ihiB,  and  that  we  ought  to  do  it,  and 
fhns  escape  the  condemnation  pzononnoed  npon  judges  who  ex- 
ercise their  ingenuity  in  construing  words  so  as  to  destroy  in- 
stead of  to  give  effect  to  the  intention  of  parties  as  manifested  in 
their  deeds.  Whether  the  operation  of  the  deed  was  to  Test  the 
legal  estate  in  the  defendant  in  trost  for  his  wife  and  her  heirs, 
or  whether  she  took  the  legal  estate  so  as  to  give  him  a  life  es- 
tate as  tenant  bj  the  curtesy,  the  lessor  of  the  plaintiff  can  not 
recover.  The  judgment  in  favor  of  the  lessor  must  therefore  be 
set  aside,  and  judgment  of  nonsuit  be  entered  according  to  the 
case  agreed. 

Judgment  accordingly. 


Qbamxatical  Ssnss  or  Words  Nud  bot  bs  AnnaiD  lo  in 
ing  a  deed  where  the  oontmry  intent  it  Apparent  from  the  whole  instnuiMBti 
JcuHuon  ▼.  Topping,  19  Am.  Deo.  515. 

CoFSNAKT  TO  Stand  Seised,  Wbitino  Oood  AS,  WHEN:  See  BeU  ▼. 
JSfeammon,  41  Am.  Dec.  706,  and  cases  cited  in  the  note  thereto. 

Trb  pRuroirAL  gasb  was  affboved  on  the  first  point  in  .fianwf  ▼.  Haifbar* 
gert  8  Jones  L.  78,  and  Rogtter  v.  Royder^  PhilL  L.  226;  and  also  appmed 
on  the  aeoood  point  in  HegiUer  v.  HoweU,  8  Jonea  K  81SL 


Dob  ex  deh.  Glenn  v.  Pbkebs. 

[BxmBxa's  Law,  tfT.] 
Tebm  fOB  Ybabs  in  Land,  being  a  chattel,  is  liaUe  to  lery  and  ails  by  a 

oonatable  under  a  justice's  ezecuHon. 
Tebm  vob  Teabs  was  Liable  at  Common  Law  to  bb  Lbvixd  ov  abd 

Sold  under  tk/erifaciaa  as  a  ohatteL 

Appeal  from  the  conniy  court  at  Bowan.  Doe  eac  dem,  Uriah 
Olenn,  plaintiff;  John  Peters,  defendant.  The  following  are 
the  facts:  Both  parties  claimed  title  under  one  Williams,  who 
held  a  leasehold  interest  for  ten  years  to  the  premises  in  dis- 
pute. The  lessor  of  the  plaintiff  claimed  title  by  virtue  of  a 
justice's  judgment  and  a  constable's  levy,  which  were  returned 
to  the  county  court,  where  the  judgment  of  the  justice  was 
affirmed,  and  an  order  of  sale  issued  to  the  sheriff.  At  the 
sheriff's  sale  the  lessor  of  the  plaintiff  became  the  purchaser, 
and  received  a  deed  from  the  sheriff.  The  defendant  claimed 
under  a  justice's  judgment,  a  constable's  levy,  and  sale  prior  in 
point  of  time  to  the  sale  ip  the  lessor  of  the  plaintiff;  but  these 
proceedings  were  not  returned  to  the  court.  The  only  point  to 
hn  ^eitwtvined  was  whether  a  constable  can  sell  a  leasehold  in* 
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ierest  in  land  (e,  g.^  lease  for  ten  years)  wiUioat  an  order  of 
the  court.  The  court  held  that  he  could,  and  so  instructed  the 
jury.    A  verdict  was  rendered  for  the  defendant,  and  plaintalf 

appealed. 

Boyden,  for  the  plaintiff. 
Craige,  for  the  defendant. 

By  Court,  Pearson,  J.  A  term  for  years  is  a  chattel  real,  con- 
stitutes a  part  of  the  personal  estate,  passes  by  succession  to  the 
executor  or  administrator,  and  is  assets  for  the  payment  of 
debts.  Termors  are  not  considered  the  owners  of  the  soil,  or 
entitle  to  the  priyileges  or  distinction  of  freeholders,  but  have 
merely  the  right  to  occupy  and  take  the  profits.  A  term  for 
years  does  not  come  within  the  operation  of  the  English  statute 
of  enrollment,  or  of  our  statute  concerning  registration:  Doe  dL 
Wall  y.  Hinson,  1  Ired.  L.  276;  BumeU  t.  ThompBon,  18  Id. 
879. 

A  term  for  years  was  Liable  at  common  law  to  be  levied  on 
and  sold  under  tk  fieri  facias  as  a  chattel:  Bingham  on  Judg- 
ments, 3  Law  Lib.  46;  Taylor  v.  Gole,  3  T.  R.  292. 

So  the  only  question  is.  Has  the  common  law  been  changed? 
and  is  there  any  statute  reqiiiring  terms  for  years  to  be  returned 
to  court  and  the  sale  to  be  made  by  the  sheriffs  under  a  ven- 
ditioni  exponas,  as  in  the  case  of  land?  The  only  statute  relied 
on  is  statute  of  1777,  making  lands  and  tenements  liable  for 
the  payment  of  debts,  under  a  fieri  facias. 

We  can  see  no  principle  of  construction  by  which  a  statute, 
the  professed  object  of  which  is  to  subject  a  new  species  of 
property  to  sale  under  execution,  can  incidentally  be  made  to 
have  the  effect  of  elevating  a  chattel  into  land  so  as  to  make  it 
necessaiy  to  sell  the  former  with  all  the  solemnity  required  in 
regard  to  the  latter.  The  statute  contains  no  intimation  of  an 
intention  to  make  this  change.  It  is  true  that  a  term  for  years 
is  an  estate  in  land,  and  it  is  capable  of  supporting  a  vested 
remainder;  but  still  it  is  a  chattel,  liable  to  be  sold  under  the 
common-law  fieri  facias,  and  treated  in  eveiy  respect  as  a  part 
of  the  personal  estate. 

It  was  said  in  the  argument  that  much  injustice  might  some- 
times be  done  if  a  long  and  valuable  lease  for  years  could  be 
sold  by  a  constable  with  as  little  ceremony  as  a  cow  or  horse. 
The  suggestion  addressed  to  the  law-^iakers  would  have  much 
force  in  it,  and,  as  is  said  in  Burnett  v.  Thompson,  supra,  in 
reference  to  registration,  it  may  be  well  in  this  way  to  call  the 
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attention  of  the  legifilature  to  the  subject.  But  we  are  confined 
to  the  question  of  construction,  and  have  nothing  to  do  with 
the  matter  of  expediency. 

There  is  no  difference  between  a  term  of  ten  years  and  a  term 
of  one  year,  except  that  the  statute  of  frauds  requires  the  former 
to  be  in  writing;  consequently  a  construction  of  the  act  of  1777 
which  would  require  long  terms  to  be  sold  as  land  would  also 
require  short  terms  to  be  sold  in  the  same  way;  and  it  would 
frequently  happen  that  the  lease  would  expire  before  there  could 
be  a  levy  returned  to  court,  notice  to  the  defendant,  vendilumi 
exponas,  forty  days'  advertisement,  sale  by  the  high  sheriff, 
sheriff's  deed,  a  writ  of  possession  after  an  action  of  ejectment. 
The  mode  of  selling  land,  therefore,  is  wholly  inapplicable  to 
many  leases.  As  no  distinction  can  be  made,  the  construction 
contended  for  is  inadmissible. 

This  is  the  first  time  that  the  question  of  selling  leases  has 
been  presented.  It  is  to  be  accounted  for,  no  doubt,  by  the 
fact  that  the  system  of  leasing  has  not  been  generally  adopted 
in  this  state.  The  few  leases  that  haye  been  made  have  been 
generally  for  one,  two,  or  three  years,  at  rack-rent,  that  is,  a 
rent  equal  to  the  annual  value  of  the  land;  and  as  the  puixshaser, 
as  assignee,  is  bound  for  the  rent  and  performance  of  covenants, 
it  has  seldom  been  thought  worth  while  to  offer  them  for  sale 
under  execution. 

« 

Long  leases  at  a  nominal  rent,  when  a  fine  or  price  is  paid 
at  their  creation,  with  the  privilege  of  removal,  are  almost 
unknown. 

This  state  of  things  furnishes  a  strong  argument  against  the 
construction  of  the  act  of  1777  contended  for,  because  it  shows 
that  the  subject  has  not  heretofore  been  deemed  of  any  great 
importance;  and  there  was  no  sufficient  reason  or  mischief  to 
call  for  a  change  of  the  common  law  by  which  leases  were  to  be 
elevated  and  put  on  a  footing  with  freehold  estates.  C!onse« 
quently  they  have  been  permitted  to  continue  to  occupy  the 
place  of  chattels,  and  to  be  transferred  and  applied  to  the  pay- 
ment of  debts  like  any  other  part  of  the  personal  estate. 

The  matter  of  construction  is  put  beyond  all  question  by  the 
fact  that  terms  for  years  are  excluded  from  the  operation  of  the 
word  "  land"  used  in  two  other  important  statutes.  We  have 
seen  that  terms  for  years  need  not  be  registered.  The  act  of  1716, 
B.  S.,  c.  87,  provides  that  ''no  conveyance  or  bill  of  sale  for 
land  shall  be  good,  etc.,  unless  proven  and  registered  within 
two  years  after  the  date  of  the  deed." 
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The  statute  of  32  Hen.  Vlll.  permits  lands  and  tenements  to 
be  devised.  It  has  never  been  suggested  that  terms  for  years 
came  within  the  operation  of  this  statute;  on  the  oontraiy^  th^ 
have  been  permitted  to  pass,  as  at  common  law,  to  the  executor, 
and  by  his  assent,  after  the  payment  of  debts,  to  pass  to  the 
legatee  lilce  other  personal  estate. 

Judgment  affirm3d. 

Tbbm  for  Years  mat  bb  Sold  under  JnanoE's  ExBOonov:  Barr  t. 
Doe,  38  Am.  Deo.  140.  Leasehold  estates  were,  like  moTables,  sabjeol  lo 
■elsare  and  sale  at  oommon  law:  Coombs  v.  Jordcm,  22  Id.  230. 


State  v.  MgIntibe. 

[1  JoHU'  Law,  1.] 

Judgment  is  Annuled  bt  Appeal  to  Supreme  Court. 

Pardon  is  Vitiated  by  Suppression  of  the  fact  that  the  jadgment 
appealed  from,  it  appearing  from  the  charter  of  pardon  that  the  ezeootiw 
regarded  the  jadgment  as  sabsisting;  especially  whore  the  appeal  was 
taken  for  delay  and  the  punishment  was  discretionaiy. 

lONORANCE  OF   LaW  13  No  EXCOSE. 

BvERY  Intendment  is  Made  aoainst  Party  Guilty  of  SuppRESdiON  of 
a  fact. 

Has  Governor  Power  to  Pardon  Portion  of  Supposed  Punisbmbiit 
WHEN  IT  IS  Discretionary,  before  it  is  fixed  by  judgment?  qware. 

Misinformation  of  Governor  Appeakino  upon  Face  of  Pardon  In- 
validates It;  consequently,  where  the  pardon  shows  that  the  governor 
supposed  the  defendant  had  been  fined  as  well  as  imprisoned,  and  pardons 
the  prisoner  from  imprisonment  on  condition  that  he  pay  the  fine  and 
costs,  but  the  prisoner  had  not  been  fined  but  imprisoned  only,  the  par^ 
don  is  void. 

Fardon  does  not  Take  Effect  if  upon  Condition  Prbobdbnt  Impossi- 
ble TO  BE  Performed. 

James  and  David  Mclntire  were  indicted  for  assault  and  bat- 
tery, tried,  convicted,  and  sentenced  to  imprisonment,  but  not 
fined.  They  appealed,  and  pending  the  appeal  a  pardon  was 
granted  by  the  governor.  The  material  portion  of  the  pardon 
is  stated  in  the  opinion.  On  the  case  being  sent  back  to  the 
superior  court,  the  attorney  general  prayed  judgment  against 
the  defendants  and  moved  they  be  fined.  The  court  v^as  of  opin- 
ion he  had  no  power  to  impose  a  fine,  and  discharged  the  defend- 
ant  upon  the  payment  of  cost.    The  attorney  general  appealed. 

M.  W.  Bansanif  attorney  general,  for  the  state. 
Person,  contra. 
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By  Court,  Psabson,  J.  His  honor  wbb  of  opinion  that  by 
reason  of  the  pardon  he  had  no  power  to  impose  a  fine.  We 
do  not  concnr,  and  are  of  opinion  that  the  pardon  was  inoper- 
atiye.  His  honor  should  have  proceeded  to  judgment,  and  had 
power  to  imprison  as  well  as  fine,  one  or  botii  at  his  discretion^ 
the  pardon  to  the  contrary  notwithstanding. 

The  pardon  recites  the  conyiction  and  sentence  of  imprison- 
ment, and  then  proceeds  to  '^  pardon  the  o£Eense  of  which  they 
stand  convicted,  remitting  so  much  of  said  judgment  as  extends 
to  imprisonment,  upon  the  express  condition  that  they  shall 
first  pay  the  fines  and  costs  incident  to  said  judgment,*'  etc. 

This  is  not  a  pardon  of  the  offense,  but  of  a  portion  of  the 
punishment  imposed  by  the  judgment,  for  the  general  words 
first  used  are  qualified,  and  the  intention  is  declared  to  be  only 
to  remit  the  imprisonment  on  condition  that  the  fine  and  costs 
are  paid. 

**  The  king  pardoneth  a  felony  whereof  A.  stands  attainted* 
and  in  truth  he  is  not  attainted;  this  is  expremo  falsi,  and 
maketh  the  pardon  void:"  8  Co.  Inst.  288. 

'*  If  a  man  be  attainted  of  felony  by  judgment,  and  afterwards 
the  king  pardoneth  generally  the  felony,  it  is  naught  worth,  and 
the  reason  thereof  is  not  because  by  the  attainder  the  felony  is 
extinct,  but  because  the  king  is  not  truly  informed  (as  he 
ought  to  be)  of  the  true  state  of  the  case;  for  peradventure» 
if  he  had  been  informed  of  the  truth  and  of  all  the  pro- 
ceedings, he  would  not  have  pardoned:"  Cases  of  Pardons,  6 
Co.  18  a. 

"  It  seems  to  be  laid  down  as  a  general  rule  in  many  books, 
that  whenever  it  may  be  reasonably  intended  that  the  king, 
when  he  granted  a  pardon,  was  not  fully  apprised  both  of  the 
heinousness  of  the  crime,  and  also  how  far  the  party  stands 
convicted  thereof  upon  record,  the  pardon  is  void,  as  being 
gained  by  imposition  upon  the  king.  And  this  is  very  agree- 
able to  the  reason  of  the  law,  which  seems  to  have  intrusted  the 
king  with  this  high  prerogative  upon  a  special  confidence  that 
ho  will  spare  those  only  whose  case,  could  it  have  been  foreseen, 
the  law  itself  may  be  presumed  willing  to  have  excepted  out  of 
its  general  rules,  which  the  wit  of  man  can  not  possibly  make 
so  perfect  as  to  suit  every  particular  case:"  2  Hawk.  P.  C,  c.  87, 
sec.  8. 

''  It  is  a  general  rule  that  whenever  it  may  reasonably  be  pre< 
sumed  the  king  is  deceived,  the  pardon  is  void;  therefoi'e,  any 
oppression  of  truth,  or  suggestion  of  &lsehood,  in  a  charter 


668  State  v.  MoIntirb.  [N.  C!ufo1iiib» 

of  pardon  will  ntiate  the  whole,  for  the  king  was  miflinfozmed:  ** 
4  Bla.  Com.  398. 

We  think  it  may  reasonably  be  intended  that  the  governor 
was  not  fully  informed  of  the  proceedings  in  the  case  of  these 
defendants.  We  can  look  only  at  the  record,  of  which  a  copj 
of  the  pardon  is  a  part,  and  can  take  notice  of  nothing  aliunde. 

There  are  three  grounds,  either  of  which  is  sufiScient  to  Titiate 
the  pardon:  1.  The  judgment  is  referred  to  in  the  pardon  as 
subsisting,  whereas,  in  fact,  it  was  annulled  by  an  appeal  to  the 
supreme  court;  and  if  that  coprt  should  decide  there  was  error, 
and  direct  a  venire  de  novo,  the  conviction  also  would  be  an* 
nulled,  and  the  defendants  stand  as  if  there  had  been  no  trial. 
If  it  should  decide  there  was  no  error,  the  judge  presiding  at 
the  next  term  of  the  superior  court  would  proceed  to  give  judg« 
ment,  and  impose  fines  or  imprisonment,  or  both,  in  his  discre- 
tion. This  would  be  a  new  judgment,  and  have  no  connection 
with  the  judgment  that  had  been  annulled  by  the  appeal.  This 
is  settled:  State  v.  Manuel,  4  Dev.  &  B.  L.  38.  Indeed,  the 
statute  upon  this  subject  sets  forth  the  law  as  plainly  as  words 
can  express  it:  "In  criminal  cases  the  decisions  of  the  supreme 
court  shall  be  certified  to  the  superior  court  from  which  the 
case  was  transmitted  to  the  supreme  court,  which  said  superior 
court  shall  proceed  to  judgment  and  sentence,  agreeably  to  the 
decision  of  the  supreme  couii  and  the  laws  of  the  state:''  B.  S., 
o.  33,  sec.  6.  As  the  governor,  at  the  time  he  executed  the 
charter  of  pardon,  acted  upon  the  supposition  that  there  was  a 
judgment,  it  may  reasonably  be  presumed  that  he  was  led  into 
error  by  the  suppression  of  the  fact  that  the  defendants  had 
appealed. 

If  it  be  said  that  the  defendants  were  ignorant  of  the  e£Eect  of 
the  appeal,  the  reply  is.  No  man  shall  be  heard  to  say  that  he 
is  ignorant  of  the  law.  This  is  settled.  Courts  are  compelled 
to  act  upon  this  rule,  as  well  in  criminal  as  in  civil  matters.  It 
lies  at  the  foundation  of  the  administration  of  justice.  There 
is  no  telling  to  what  extent,  if  admissible,  the  plea  of  ignorance 
would  be  carried,  or  the  degree  of  embaziassment  that  would  be 
introduced  into  every  trial  by  conflicting  evidence  upon  the 
question  of  ignorance:  State  v.  Boyett,  10  Ired.  L.  336;  Hart  v. 
Boper,  6  Ired.  Eq.  349. 

If  it  be  suggested  that  the  fact  of  the  appeal  was  immaterial, 
BO  far  as  the  action  of  the  governor  was  concerned,  and  would 
not  have  influenced  him  in  the  premises,  the  reply  is,  without 
undertaking  to  say  how  far  it  would  have  had  an  influence  on 
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him,  it  is  sufficient  to  say  it  was  well  calculated  to  influence 
him  to  some  extent.  Every  intendment  is  made  against  a  parl^ 
who  is  guilty  of  a  suppression  of  a  fact. 

Had  the  goTemor  been  put  in  possession  of  the  fact  that  there 
was  an  appeal,  and  consequently  that  there  was  no  judgment,  it 
is  a  reasonable  presumption  that  he  would  eilher  have  taken  the 
responsibility  of  granting  an  absolute  pardon  of  the  offense,  aa 
he  had  a  clear  right  to  do,  either  before  or  after  judgment,  or 
that  he  would  have  deferred  his  action  until  the  supreme  court 
disposed  of  the  question,  and  he  should  be  certified  of  the  sen- 
tence that  the  judge  presiding  at  the  next  term  of  the  superior 
court  had  felt  it  to  be  his  duty  to  pronounce.  This  latter  course 
would  have  recommended  itself  by  the  consideration  that  if 
the  supreme  court  directed  a  venire  de  novo  the  defendant  might 
be  acquitted,  or  if  there  was  an  error,  the  judge  who  imposed 
the  sentence  might  not  imprison  the  defendants,  and  so  the 
pardon  would  be  unnecessary;  or  at  all  events,  if  the  second 
judge  should  also  think  it  to  be  his  duty,  under  all  the  circum- 
stances, to  imprison  the  defendants,  he  would  have  the  benefit 
of  that  additional  fact  in  aid  of  the  exercise  of  his  own  disore* 
tion. 

And  it  is  an  unreasonable  presumption  that  he  would,  in* 
stead  of  pursuing  one  of  the  two  courses  above  indicated,  have 
attempted  to  do  a  thing  in  futuro  by  a  present  act,  and  to  re- 
mit at  that  time,  by  his  charter  of  pardon,  a  part  of  a  judgment 
which  was  not  then  in  esse,  which  might  never  have  an  existence, 
and  the  existence  of  which  would  depend  upon  certain  contin- 
gent events  which  he  had  no  right  to  anticipate. 

The  governor  may  pardon  an  offense  after  it  is  committed, 
bat  it  does  not  follow  that  he  has  power  to  do  so  before  it  is 
committed:  other  consideiations  are  then  involved;  e.  g. ,  it  would 
be  in  effect  a  license  to  commit  crime.  So  the  governor  may 
pardon  a  portion  of  the  punishment  after  it  is  fixed  by  judg- 
ment, upon  the  ground  that  he  has  power  to  pardon  the  whole^ 
the  greater  includes  the  less;  but  it  does  not  follow  that  he  has 
power  to  pardon  a  portion  of  the  supposed  punishment,  when 
it  is  discretionary,  before  it  is  fixed  by  judgment,  for  other  con- 
sideiations are  then  involved;  e,  g.,  it  would  interfere  vnth  the 
due  administration  of  the  law,  and  be  in  effect  a  rod  held  over  the 
judge,  by  giving  him  to  know  what  the  governor  thought  his 
judgment  ought  to  be,  or  "  a  solicitation  to  deal  favorably  by 
the  defendants; "  this  the  queen  of  England  can  not  rightfully 
dO|  and  yet  she  may  rightfully  pardon  the  offense  entirely,  and 
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tiie  charter  of  pardi  n  is  a  t>ar  to  all  further  proceedings.  The 
{lardoning  power  cooferred  by  our  constitution  is  derived  from 
the  laws  of  England. 

We  are  not  at  liberty  to  decide  at  this  time  whether  the  gOT- 
emor  has  such  a  power,  because  it  has  not  been  exercised  or 
claimed  in  this  case.  It  is  sufficient  for  our  purpose  to  say  that 
the  power  is  questionable,  and  if  so,  fairness  required  that  the 
fact  of  there  being  no  judgment  should  have  been  disclosed 
when  the  pardon  was  applied  for;  and  it  is  the  extreme  of  un* 
fairness  to  obtain  a  pardon  upon  the  supposition  that  there  is  a 
judgment,  and  make  use  of  it  afterwards,  when  the  judgment  is 
about  to  be  rendered.  If  it  had  no  other  e£Eect,  it  was  calcu- 
lated to  influence  the  discretion  of  the  judge,  or  to  embanass 
him,  by  letting  him  know  what  the  gOYemor  thought  of  the 
matter.  In  the  language  of  my  Lord  Coke,  **  peradyenture,  if 
he  had  been  informed  of  the  truth  and  of  all  the  proceedings,  he 
would  not  have  pardoned.'' 

2.  As  appears  by  the  transcript  sent  to  this  court,  the  appeal 
was  taken  for  the  mere  purpose  of  delay,  no  bill  of  exceptions 
being  sent,  and  there  being  no  motion  in  arrest.  If  this  fact 
had  been  made  known  to  the  goYcmor,  it  was  well  calculated 
to  influence  the  exercise  of  his  discretion.  The  appeal  was  in 
fact  taken  merely  to  get  time  to  apply  for  the  pardon.  This  was 
a  perversion  of  the  right  of  appeal  to  a  purpose  entirely  differ- 
ent from  that  for  which  it  was  conferred,  and  it  can  not  be  sup- 
posed that  the  governor  would  give  countenance  to  an  attempt 
to  obtain  an  object  by  indirection.  The  inference  is,  that  he 
believed  the  defendants  were  in  jail,  and  the  intent  of  the  par- 
don was  to  remit  the  residue  of  the  imprisonment.  The  pardon 
sets  out  that  the  judgment  was  subsisting;  it  follows  that  the 
governor  was  not  apprised  of  the  appeal,  and  of  course  he  did 
not  know  it  was  taken  for  delay. 

If  it  be  said  the  defendants  wished  to  avoid  the  disgrace  of 
going  to  jail,  and  as  the  law  had  provided  no  mode  by  which 
they  could  be  allowed  time  to  apply  for  the  pardon,  they  were 
compelled  to  adopt  the  contrivance  of  taking  an  appeal,  as  a 
dernier  resaart,  and  are  therefore  excusable,  the  law  permits  the 
presiding  judge  to  postpone  the  time  for  carrying  the  sentence 
luto  execution,  in  order  to  give  time  to  apply  for  a  pardon« 
whenever,  in  his  opinion,  there  are  circumstances  favorable  to 
the  defendants:  4  Bla.  Com.  392. 

But,  it  is  suggested,  this  provision  is  of  no  avail  in  cases  like 
ibe  present,  where  the  punishment  is  left  to  the  discretion  of  the 
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judge;  for  if  he  thinls  there  are  &YorabIe  dxcninetaiioee,  he  will 
himself  take  them  into  consideration,  and  impose  a  pnnishinent 
80  mild  as  to  make  a  pardon  unnecessary.  This  is  true;  but 
the  fact  that  the  law  has  made  no  provision  for  allowing  time 
to  apply  for  a  pardon  in  such  cases,  together  with  the  consid- 
eration that  they  do  not  fall  witbin  the  principle  stated  by 
Hawkins,  in  the  passage  cited  above,  as  being  the  basis  of  the 
pardoning  power,  and  the  seeming  inconsistency  of  allowing  a 
discretion  confided  to  the  presiding  judge,  who  hears  the  whole 
case  upon  sworn  testimony,  to  be  reviewed  by  the  discretion  of 
the  governor,  who  acts  upon  ex  parte  statement,  tends  to  show 
that  it  was  contemplated  that  the  power  would  be  exercised 
sparingly,  and  only  in  extreme  cases;  for  instance,  if  new  matter 
should  occur  after  the  judgment. 

We  do  not  mean  to  be  understood  as  intimating  an  opinion 
that  the  executive  has  not  a  general  power  to  pardon;  but  when 
he  is  called  upon  to  abate,  not  the  rigor  of  a  punishment  fixed 
by  law  upon  general  rules,  but  the  rigor  of  a  high  judicial  officer, 
en  the  ground  that  he  has.uot  sufficiently  tempered  his  discre- 
tion with  mercy,  it  is  of  the  utmost  importance  that  all  of  the 
facts  should  be  fully  disclosed. 

8.  The  pardon  was  "  on  condition  that  the  defendants  should 
first  pay  the  fines  and  all  costs  incident  to  said  judgment;"  it 
is  apparent  that  the  governor  was  under  the  belief  that  a  fine 
had  been  imposed  upon  each  of  the  defendants.  By  accepting 
the  pardon  with  this  condition  on  its  face,  they  are  fixed  with 
notice  that  the  governor  was  misinformed,  and  could  not  in  fair- 
ness avail  themselves  of  an  error  into  which  he  had  fallen.  In 
reference  to  this  there  is  another  view.  Here  was  a  condition 
precedent,  which  it  was  impossible  for  the  defendants  to  perform, 
because  there  was  no  fine  to  be  paid ;  and  it  is  common  learning, 
that  in  such  cases  the  deed  never  takes  effect,  and  is  void. 
^'If  the  condition  precedent  be  impossible,  no  estate  or  interest 
shall  grow  thereupon:"  Co.  lit.,  b.  3,  c.  6,  sec.  334. 

The  governor,  as  appears  upon  the  face  of  the  pardon,  sup- 
posed the  defendants  had  each  been  fined  as  well  as  imprisoned 
and  intended  to  remit  the  imprisonment,  provided  they  in  the 
first  place  paid  the  fines;  and  yet  such  use  has  been  made  of  the 
pardon  as  to  enable  them  to  escape  both  fine  and  imprisonment. 
Every  one  will  say  this  is  not  right;  and  the  fact  that  the  law 
declares  a  pardon  obtained  under  such  circumstances  to  be 
void  is  one  among  the  many  instances  showing  the  truth  of  the 
l&aiim,  '*  The  common  law  is  the  perfection  of  reason." 
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This  opinion  will  be  certified,  to  the  end  that  the  saperior 
court  may  proceed  to  judgment  and  sentence  agzeeaUj  to  this 
opinion  and  the  laws  of  the  state. 

loNOBANCB  OF  Law  A8  Exouss:  See  State  v.  Potqy,  66  Am.  Deo.  303;  ffart 

▼.  Boper,  51  Id.  425. 

Efpsct  of  Appxal  on  Pbocbedinos  in  Lowks  Ooubt:  See  JTefm  ▼. 
Boane^  22  Am.  Deo.  75;  Tyler  v.  MorrU^  34  Id.  3d5;  Pindbuy  v.  ffemegan, 
49  Id.  592.  The  principal  case  was  quoted  approvingly  in  State  v.  Alexander^ 
76  JN.  C.  233. 

Definition  or  Paboon. — Abbott  defines  patdon  as  the  "governmental 
forgiveness  of  an  offense;  authorused  remission  of  *  punishment  of  crime;  the 
executive  act  by  which  a  convict  may  be  released  from  penalties:"  Abbott's 
Law  Diet.,  tit.  Pardon.  Bouvier  adopts  the  definition  given  by  Marshall,  G. 
J.,  in  United  Sla/e»  v.  Wilson,  7  Pet.  160,  viz.,  that  it  is  "an  act  of  grace» 
proceeding  from  the  power  intrusted  with  the  execution  of  the  laws,  which 
exempts  the  individual  on  whom  it  is  bestowed  from  the  punishment  the  law 
inflicts  for  a  crime  he  has  committed:**  Bouv.  Law  Diet.,  rev.  and  enlai|^ 
ed.»  tit.  Pardon.  Wharton  says:  "  Pardon,  in  its  technical  legal  sense,  is  a 
declaration  on  record  by  the  sovereign  that  a  particular  individual  is  to  be 
relieved  from  the  legal  consequences  of  a  particular  crime:"  1  Whart.  Crim. 
L.,  7th  ed.,  sec.  591  a.  This  definition  is  probably  the  most  accurate  and 
comprehensive,  and  best  expresses  the  legal  signification  of  the  word.  Bish- 
op's definition  of  it  as  a  "remission  of  guilt"  is  undoubtedly  true,  but  is 
defective,  in  that  it  is  rather  a  definition  of  the  effect  of  a  pardon  than  of  a 
pardon  itself. 

In  Whom  Pardoning  Power  Vestbd,  and  Pouot  of  Power.  ^In  Eng- 
land, the  pardoning  power  is  vested  in  the  crown,  by  whom  it  has  been  ezer> 
cised  from  time  immemorial:  United  States  v.  Wilson,  7  Pet.  160.  "The 
power  of  pardoning  offenses  is  inseparably  incident  to  the  crown;  and  this 
high  prerogative  the  king  \b  intrusted  with  upon  a  special  confidence  that  he 
will  spare  those  only  whose  case,  could  it  be  foreseen,  the  law  itself  may  be 
presumed  willing  to  have  excepted  out  of  its  general  rules,  which  the  wisiflom 
of  man  can  not  possibly  make  so  perfect  as  to  suit  every  case:"  Bao.  Abr., 
tit.  Pardon,  A.  "With  us,  the  constitutions  of  the  United  States  and  of 
the  several  states  provide  for  pardons;  or  should  there  be  a  state  or  two  in 
which  this  is  not  so,  the  defect  is  supplied  by  legislation.  By  the  constita* 
tion  of  the  United  States,  the  president  is  vested  with  the  'power  to  grant 
reprieves  and  pardons  for  offenses  against  the  United  States,  except  in  cases 
of  impeachment.'  In  most  of  the  states  the  power  is  reposed  in  the  governor^ 
who  is  to  exercise  it  with  the  advice  of  his  council  or  other  officers  designated 
for  the  purpose,  or  alone,  as  the  provision  may  be:"  1  Bish.  Crim.  Li,  sec 
899.  The  pardoning  power,  whether  exercised  under  the  federal  or  state 
constitutions,  is  the  same  in  nature  and  effect  as  that  exercised  by  the  repre- 
sentatives of  the  EInglish  crown  in  this  country  in  colonial  times:  People  v. 
Bowen,  43  Cal.  439;  S.  C,  13  Am.  Rep.  148.  The  kngaage  of  the  constitu- 
tion of  the  United  States  must  be  construed  by  the  exercise  of  that  power  in 
Engla»jd  prior  to  the  revolution:  Ex  parte  WeUs,  18  How.  307;  United  States 
V.  Wiison^  7  Pet.  160;  Pomeroy's  Const.  L.,  sec.  685.  In  State  v.  Nichols,  26 
Ark.  74;  S.  C,  7  Am.  Rep.  600,  it  was  held  that  the  pardoning  power  was 
not  naturally  or  necessarily  on  executive  function,  and  where  the  constitutuui 
was  pilent,  vested  no  more  in  one  branch  of  the  government  than  in  the  other. 
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Althongh  some  writers  oppose  the  pardoning  power,  it  has  received  the  al- 
most nnaniniOQa  support  of  the  ablest  jarists  and  students  of  goyemment. 
Blackstone  speaks  of  it  as  the  *'  most  amiable  prerogative  of  the  crown;  "  4 
Bla.  Com.  396;  and  Montesquien  regards  it  as  "the  most  glorious  attribute 
of  sovereignty:  **  Montesquieu's  Spirit  of  Laws,  89.  And  Hamilton  said: 
''Humanity  and  good  policy  conspire  to  dictate  that  the  benign  prerogative 
of  pardoning  should  be  as  little  as  possible  fettered  or  embarrassed.  The 
criminal  oode  of  every  country  partakes  so  much  of  necessary  severity,  that 
without  any  easy  access  to  exceptions  in  favor  of  unfortunate  guilt,  justice 
would  wear  a  countenance  too  sanguinary  and  cruel.  As  the  sense  of  respon- 
sibility is  always  strongest  in  proportion  as  it  is  undivided,  it  may  be  inferred 
that  a  single  man  would  be  most  ready  to  attend  to  the  force  of  those  motives 
which  might  plead  for  a  mitigation  of  the  rigor  of  the  law,  and  least  apt  to 
yield  to  considerations  which  were  calculated  to  shelter  a  fit  object  of  its 
vengeance: "  Federalist,  No.  74.  And  Story  says:  "  A  power  to  pardon  seems 
indeed  indispensable  under  the  most  correct  administration  of  the  law  by  hu- 
man tribunals;  since  otherwise  men  would  sometimes  fall  a  prey  to  the  vin- 
dictiveness  of  accusers,  the  inaccuracy  of  testimony,  and  the  fallibility  of 
jurors:"  Story's  Const.,  sea  1494. 

What  Oitemses  mat  be  Pardoned;  hebxin  or  RBMiasiOMS  of  Fimeb 
ASD  TMSAunxs.—JjoiFd  Coke  defined  a  pardon  to  be  "a  work  of  mercy « 
whereby  the  king,  either  before  attainder,  sentence,  or  conviction,  or  after, 
forgiveth  any  crime,  offense,  panishment,  execution,  right,  title,  debt,  or 
duty."  Professor  Pomeroy,  in  commenting  on  this  definition,  says:  "  The 
general  language  above  quoted  must  be  taken  with  the  following  limitations, 
which,  indeed,  Lord  Coke  expressly  makes.  The  right,  title,  debt,  or  duty 
which  the  king  may  forgive  must  be  one  due  or  owing  to  the  state,  and  not 
one  owing  to  a  private  person.  Also,  the  offense  must  have  been  committed, 
and  the  liability  to  penalty  must  therefore  have  accrued.  A  permission  given 
to  a  person  or  class  of  persons  to  commit  offenses,  with  a  pardon  remitting 
the  penal  consequences  thereof,  would  be  absolutely  void.  The  prerogative  to 
issue  such  promissory  pardons  was  once  claimed  by  the  crown;  but  the  claim 
has  long  been  abandoned.  It  would  amount  to  a  power  of  dispensing  with 
the  compulsive  effect  of  statutes,  or  the  law  geneially,  which  the  English 
people  have  resisted  with  success: "  Pomeroy's  Const.  L.,  sec.  682;  and  see 
also  2  Gabbett*s  Crim.  L.,  683.  The  king  can  not  discharge  a  recognizance 
taken  for  the  security  of  the  peace,  but  after  forfeiture  he  may:  Shipley  v. 
Croister,  2  Vent.  131.  And  a  recognizance  conditioned  for  the  appearance  of 
a  defendant  chaiged  with  a  criminal  offense  may  be  remitted  by  the  governor 
after  forfeiture,  and  a  judgment  upon  it,  for  the  use  of  the  county:  ComnuMi- 
weaUh  V.  DennuUm^  9  Watts,  142.  The  offense  of  contempt  is  pardonable: 
JSx  parte  Ilickey,  4  Smed.  &  M.  751;  SU»U  v.  Samnmet,  24  La.  Ann.  119; 
S.  C,  13  Am.  Bep.  115;  In  re  MttUtr^  7  Blatchf.  23.  And  where  a  fine  is 
imposed  by  the  court  as  a  punishment  for  a  contempt,  the  case  is  none 
the  less  within  the  pardoning  power  of  the  president  because  the  amount 
of  the  fine  is  directed  by  the  court  in  the  order  imposing  the  fine,  to  be 
paid  to  the  plaintiff  in  a  rait  in  which  an  injunction  was  issued,  a  violation 
of  which  constituted  the  contempt,  towards  the  reimbursement  of  his  expenses 
in  the  attachment  preoeedings  in  respect  of  rach  contempt:  In  re  Mullerp 
mpra.  Transient  nniaanoes  are  pardonable,  but  those  which  are  continuing 
are  not:  Thomae  v,  BorrtU^  Vangh.  333.  GeneraUy  a  governor  may  remit 
ones:  Commomseo&Av.  ShiaUr^  2  Phila.  256;  Baldwinr.  Scoggm,  15  Ark.  4*27; 
althongh  the  fine»  when  collected,  is  to  be  paid  into  the  comity  treasui^  for 
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the  QM  ol  tbe  oommon  •ofaooli:  Baldwin  t.  Seoggim^  mtpreu    And  the  power 

of  the  pnildent  hai  always  been  coiiBtraed  to  extend  to  the  remiflsion  of  finei^ 
penalties,  and  forf  eitnree  acsoraing  to  the  United  States,  for  offenses  against  the 
United  States:  PoOokr.  Laura,  12  Rep  .  K.  S.,  452;  Otbcrn  ▼.  United  Stata, 
01  U.  S.  478.  And  a  governor  may  ren.&t  a  portion  of  a  fine:  StaUv.  7^pi<^, 
4  Hawks,  103.  But  the  executive  can  not,  by  means  of  the  pardoning  power, 
interfere  with  vested  rights.  The  fines,  penalties,  and  forfeitures  which  tiie 
executive  may  remit  are  such  only  as  are  payable  to  the  state:  Shoop  v.  Com- 
numweaUh,  8  Pit.  St.  126;  8taU  v.  Bailey,  1  Bail.  878.  Fees  due  offioen  of  the 
court  are  vested  rights,  and  are  not  discharged  when  the  defendant  receives 
an  unconditional  pardon :  Slate  v.  Mooney,  74  K.  C.  08;  S.  C,  21  Am.  Bep. 
487.  And  after  a  final  decree  of  condemnation  unappealed  from  in  a  canse  of 
seisure  by  a  collector  for  a  breach  of  the  revenue  laws,  the  secretary  of  the 
treasury  has  no  authority  to  remit  the  collector's  share  of  the  forfeiture,  as  it 
is  a  vested  right:  Tke  HcXten,  1  Mason,  431;  and  see  Uniltd  Statee  v.  Lan- 
caster, 4  Wash.  64.  And  the  executive  can  not  remit  the  interest  or  share  of 
an  informer:  Oroaset  v.  Ogilvie,  6  Bro.  P.  C.  527;  8taU  v.  WUUaam,  1  Nott  ft 
M.  26;  Bowe  v.  State,  2  Bay,  665;  The  Laura,  10  Blatchf.  562;  United  Statee 
V.  Harris,  1  Abb.  110.  But  in  United  States  v.  Thomasson,  4  Biss.  336,  it 
was  held  that  a  pardon  by  the  president,  remitting  the  whole  penalty  for  a 
violation  of  the  revenue  laws,  remitted  the  moiety  adjudged  the  informer,  as 
well  as  the  portion  coming  to  the  United  States.  The  governor  can  not  remit 
that  portion  of  a  fine  in  a  criminal  or  civil  case  belonging  to  the  attorney  for 
the  commonwealth  by  law:  CommontoeaUh  v.  Morgan,  14  B.  Mon.  314;  FrOf 
tier  V.  CommomweaUh,  12  Id.  369;  Commonweaiih  v.  Spraggins,  18  Id.  512. 
But  formerly  in  that  state  it  was  held  that  a  statute  allowing  the  common- 
wealth's attorney  twenty-five  per  cent  of  the  amount  collected  on  proeocnting 
any  one  to  conviction  for  gaming  did  not  affect  the  right  of  the  governor  to 
remit  all  of  the  penalty:  Bontt  v.  Feemster,  7  J.  J.  Marsh.  131.  And  the 
right  of  an  attorney  accrues  upon  the  rendition  of  the  judgment^  and  not  be- 
fore; and  the  governor  has  a  constitutional  power  to  remit  forfeiture  before 
the  judgment:  Commonwealth  v.  Spraggins,  18  B.  Mon.  512;  CommonweaUk 
V.  Morgan,  14  Id.  314.  And  where  the  statute  provides  that  if  a  forger  shall 
be  convicted  and  fined  one  half  of  the  penalty  shall  go  to  the  person  whose 
name  is  forged,  the  legislature  has  power  to  release  the  penalty:  Bankin  v. 
Beaird,  Breese,  123.  See,  further,  post,  head  "Restoration  of  Property  For> 
feited  and  of  Fines." 

At  What  Tiue  Pabdon  mat  in  Obantbd.— >If  the  Isngoage  of  a  oonstitii- 
tion  does  not  prohibit  the  governor  from  granting  a  pardon  before  conviotion, 
he  may  pardon  as  well  before  as  after  conviction:  State  v.  Woolery,  29  Mo. 
800;  Dominiek  v.  Bowdoin,  44  Oa.  357;  Commomaealth  v.  Bush,  2  Duv.  264; 
but  by  the  old  constitution  of  Illinois  a  governor  could  not  pardon  before 
conviction:  Ex  parte  Birch,  3  Gilm.  134,  145;  nor  can  he  by  the  constitntion 
of  1870,  art.  5,  sec  13.  And  in  North  Oarolina  the  constitution  allows  par^ 
dons  only  after  trial  and  conviction:  State  v.  Alexander,  76  N.  O.  231;  8.  C, 
22  Am.  Rep.  675,  and  conviction  as  there  used  denotes  a  verdict  of  goilty 
rendered  by  a  jury;  and  therefore  when  the  defendant  after  verdict  and  judg- 
ment in  the  court  below  appealed  to  the  governor,  and  pending  snch  appeal 
was  pardoned  by  the  governor,  the  pardon  is  authorized  by  the  constitntioD 
and  is  valid:  Id.  And  in  Massachusetts,  whose  constitution  provides  that 
no  pardon  granted  before  conviction  shall  avail  the  party  pleading  the  same, 
it  was  held  that  a  pardon  granted  after  a  verdict  of  guilty  and  before  sen- 
Isnoe,  ^nd  while  the  exceptions  allowed  were  pending  in  this  ooort  for  an|ii> 
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inent^  was  ?alidt  CammonweaUh  v.  Loekwood,  109  Msm.  323;  S.  C,  12  AsOk 
RepL  600.  Gray,  J.,  said:  *'  The  ordinary  legal  meaning  of  '  oentiction/  when 
oaed  to  designate  a  particular  stage  of  a  criminal  prosecation  triable  by 
%  jury,  is  the  confession  of  the  accnaed  in  open  court,  or  the  verdict  returned 
against  him  by  tiie  jury,  which  ascertains  and  publishes  the  fact  of  his  guilt; 
while  'judgment'  or  'sentence '  is  the  appropriate  word  to  denote  the  action 
of  the  oourt  before  which  the  trial  is  had,  declaring  the  consequences  to  the 
convict  of  the  fact  thus  ascertained. "  And  in  Virginia,  where  the  constitutioB 
restricts  the  power  of  the  governor  to  pardoning  after  conviction,  a  similar 
construction  was  adopted,  and  a  pardon  after  a  verdict  of  guilty  and  before 
sentence  passed  was  held  valid:  Blair  v.  Comnumweallh,  25  Gratt.  850.  A 
prisoner  may  be  pardoned  even  after  his  term  of  imprisonment  has  expired^ 
State  T.  FoUy,  15  Nov.  64;  S.  C,  37  Am.  Rep.  458;  2  Grim.  Law  Mag.  127» 
837;  State  v.  BaptiOe,  26  La.  Ann.  134;  P«op2e  v.  Bowen^  43  Gal.  430;  S.  G., 
13  Am.  Rep.  148.  *'  Imprisonment  and  hard  labor  are  not  the  only  punish- 
ments which  the  law  inflicts  upon  those  who  violate  its  commands.  Besides 
these,  are  disabilities  which  are  the  consequences  of  conviction  and  which  re^ 
main  after  incarceration  had  ceased.  A  pardon  is  supposed  to  be  granted  t(^ 
one  who  has  been  improperly  convicted,  or  who  has  sufficiently  expiated  his 
ofiense.  If  it  was  only  efficacious  when  the  party  was  in  duress,  its  effects 
would  be  only  a  half-way  relief:"  Per  Morgan,  J.,  in  State  v.  BapOate,  Bupra, 

Validity  of  Pardons. — 1.  Delivery  and  Acceptance  of, — A  pardon  must  be 
regarded  as  a  deed,  to  the  validity  of  which  delivery  is  essential:  In  re  De 
Puy,  3  Ben.  307;  Ex  parte  IluiUy  10  Ark.  284;  and  delivery  to  the  person 
suing  for  it  is  effectual:  Ex  parte  Beno,  66  Mo.  266;  S.  G.,  27  Am.  Rep.  337; 
and  it  must  be  accepted  by  the  accused:  OrvJbh  v.  Bullock^  44  Ga.  379.  '*A 
pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essential,  and  dielivcry 
is  not  complete  without  acceptance:*'  Per  Marshall,  G.  J.,  in  United  States  v. 
Wilson,  7  Pet.  160;  consequently  a  person  who  was  under  indictment  at  the 
time  when  the  governor  published  his  proclamation  of  amnesty  and  pardon, 
and  who  failed  to  signify  his  acceptance  of  the  proffered  pardon  before  the 
repeal  of  the  law  under  the  authority  of  which  the  proclamation  was  pul>- 
lished,  can  not  thereafter  claim  the  benefit  of  it:  Afichael  v.  State,  40  Ala. 
861. 

2.  Fhiud  or  AfiataJx,  Elffect  of. —  Pardons  obtained  by  fraud  are  void: 
Dominifk  v.  Bowdoin,  44  Ga.  357;  Commonwealth  v.  Kelly,  9  Phila.  586;  Stale 
V.  Leak,  5  Ind.  359.  Thus  where  it  may  reasonably  be  infen*ed  from  the  lan- 
guage of  a  pardon  or  remission,  considered  in  connection  with  the  record  of 
the  cause  in  which  it  was  granted,  that  the  executive  was  deceived  or  im- 
posed upon  by  those  procuring  it,  by  false  statements  or  omissions  to  state 
relevant  facts,  the  pardon  or  remission  is  void:  SUUe  v.  Xeol',  eupra.  Bnt 
a  court  can  not  go  behind  a  pardon  on  habeati  cor^nu  to  inquire  into  the 
regularity  of  the  proceedings;  nor  can  the  question  be  raised  whether  the 
pardon  was  obtained  by  faUe  and  fraudulent  pretenses;  and  where  it  appears 
on  habeas  corpus  that  the  pardon  ia  fair  on  its  face  and  unconditional,  that 
puts  an  end  to  any  inquiry  into  the  manner  of  obtaining  it:  Re  Edymoin,  8 
How.  Pr.  478;  and  in  Knapp  v.  Thomas,  11  Am.  Law  Rec.  666;  S.  G.,  29 
Alb.  L.  J.  83,  it  was  held  that  an  unconditional  pardon  accepted  by  the  pri»> 
oner  could  not  be  treated  as  a  nullity  in  a  proceeding  on  habeas  corpus,  prose- 
cuted by  such  prisoner  against  one  who  rearrested  him  on  the  ground  that 
the  pardon  was  obtained  by  fraud;  but  in  Dominick  v.  Bowdoin,  44  Ga.  357, 
It  was  held  that  the  court  upon  the  suggestion  of  fraud  in  the  trial  of  a  habeas 
wrpM  should  hear  the  evidence  and  pass  upon  the  merits  as  to  the  facts  i* 
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thtt  ptrtbokr  cMe,  and  that  it  was  error  in  tha  ooui  to  hold  thai  the  quea- 
tion  could  only  be  inquired  of  liy  a  Jniy. 

8.  MiiceUmieoui  Quotums  AJeeHmg  VaUdUif  qf  Purdom.-^A  Tariance  in 
the  name  of  the  prisoner  from  "  Edymoin  "  to  "  Edymoira  "  is  immaterial,  and 
does  not  vitiate  a  patdon:  Be  Edymoin^  8  How,  Pr.  478;  nor  doea  the  mia- 
atatement  of  the  date  of  the  oonvictioD,  if  it  is  poasibie  to  show  that  it  was 
intended  to  oover  and  does  cover  the  offense  of  which  the  record  ahowa  the 
witness  to  be  gnilty:  CfmmonweaUk  v.  Ohio  A  Pck,  R.  R.^\  Grant  Gas.  329; 
nor  failure  to  give  notice  of  the  application  for  a  pardon:  8tdte  v.  Fk^Uy,  16 
Nev.  64;  8.  C,  37  Am.  Rep.  458;  2  Crim.  Law  Mag.  127.  837;  Rt  Edymoin^ 
8  How.  Pr.  478;  and  it  is  not  void  althoagh  not  registered  in  the  office  of 
the  secretary  of  state,  where  all  the  official  acts  of  the  governor  are  required 
by  law  to  be  registered:  Ex  parte  Reno,  66  Mo.  266;  S.  C,  27  Am.  Bep.  337; 
and  although  the  reasons  for  it  are  not  expressed,  and  the  indictment  and 
Attainder  only  are  recited  therein:  Rex  v.  Panone^  Show.  283.  And  the 
pardon  of  a  prisoner  convicted  of  laxcoiy  is  not  vitiated  by  the  omission  of 
the  direction  for  the  restoration  of  the  property  stolen  or  the  payment  of  ita 
value:  Hester  v.  CommonweaUh,  85  Pa.  St.  139. 

Conditional  Pabdons. — It  is  well  aettled  that  the  ezocntive  may  attach 
conditions  to  a  pardon:  United  States  v.  Wilson,  7  Pet.  161;  Ex  parte  WeUs, 
18  How.  307;  United  States  v.  Six  Lots  qf  Ground,  I  Wood,  234;  Ex  parto 
Bunt,  10  Ark.  284;  Arthur  v.  Craig,  48  Iowa,  264;  S.  C,  30  Am.  Rep.  305; 
People  V.  Potter,  Edm.  SeL  Gas.  235;  S.  C,  1  Park.  Cr.  47;  IlaveiPs  Case,  8 
Watts  &  S.  197;  Commonweaith  v.  Hagg*rty,  4  Brews.  326;  State  v.  Smiih,  1 
BaiL  283;  S.  C,  19  Am.  Dec.  679;  Lee  v.  Murphy,  22  Qratt  789;  S.  C,  12 
Am.  Rep.  563;  although  the  contrary  rule  formerly  prevailed  in  Virginia: 
Commonwealth  v.  Fowler,  4  Gall,  35;  and  when  accepted  by  the  convict,  it  is 
a  contract  between  him  and  the  state:  People  v.  Potter,  supra;  and  if  t*^ 
«epted  by  the  prisoner,  he  has  no  right  to  contend  that  the  pardon  is  abso- 
lute and  the  condition  void  on  the  ground  of  duress:  Ex  parte  Wdls,  supn\; 
the  condition  may  be  precedent  or  subsequent:  Commcmwealth  v.  Haggertiy. 
supra;  FUweWs  Case,  supra;  Arthur  v.  Craig,  48  Iowa,  264;  but  it  must  be 
reasonable  and  compatible  with  the  genius  of  our  laws:  Commonwealth  v. 
Haggerty,  supra;  and  it  [^must  not  bo  illegal,  immoral,  or  impossible  to  be 
performed:  Arthur  v.  Craig,  supra;  People  v.  Potter,  s^pra;  Lee  v.  Mur- 
phy, supra ;  United  States  v.  Six  Lots  o/  Ground,  supra;  it  may,  with  the 
consent  of  the  prisoner,  be  any  punishment  recognized  by  statute;  Lee  v. 
Murphy,  supra;  a  condition  that  the  prisoner  leate  the  state  is  valid:  Peo- 
ple V.  Potter,  supra;  State  v.  Smith,  supra;  Ex  parte  LocthaH,  1  Dim^, 
105;  Commonwealth  v.  Haggerty,  supra;  as  is  a  condition  that  the  offender 
submit  to  a  spedfio  punishment  and  then  leave  the  state:  State  v.  Addistifi^on^ 
2  BaiL  516;  idso  the  conditions:  1.  That  the  prisoner  refrain  from  the  use  of 
intoxicating  liquors;  2.  That  he  shiill,  during  that  time,  use  all  jiroper  ezer^ 
tions  for  the  support  of  his  mother  and  sister;  3.  That  he  shall  not  be  oon* 
victed  of  any  offense  against  the  criminal  laws  of  the  state:  Arthur  y,  Oraig^ 
48  Iowa,  264;  but  a  condition  in  the  pardon  that  it  was  not  to  relieve  A.  from 
the  legal  disabilities  arising  from  his  conviction  and  sentence,  but  only  bom 
imprisonment,  is  incongruous  and  repugnant,  and  ought  to  be  rejected:  Peo* 
^  V.  PeoM,  8  Johns.  Gas.  333.  In  ConmonweaUh  v.  Haggerty,  4  Brews. 
826,  it  was  held  that  a  void  condition  nullified  the  pardon;  but  in  People  v. 
Pease,  8  Johns.  Gas.  333,  a  void  condition  was  rejected  and  the  pardon  was 
•llowed  to  stand.  A  prisoner  who  accepts  a  conditional  pardon,  and  aaeka 
to  avail  himself  of  its  benefits,  must  show  a  strict  compliance  with  ita  temat 
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Scoti  ▼.  UnUedBiai$$f  8  Ci.  of  CL  457;  JIaym  y.  United  StaUe,  7  Id.  443; 
The  burden  of  proof  is  on  him  to  show  compliance  with  the  condition:  War^ 
ing  V.  Untied  States^  Id.  601.  Thus  where  one  sentenced  to  six  months  im* 
imprisonment  and  to  pay  a  fine  and  costs  was  pardoned  on  condition  that  he 
pay  the  fine  and  costs,  he  is  not  entitled  to  his  discharge  as  a  poor  con* 
▼ict  under  section  1042  of  the  revised  statutes,  providing  for  release  of 
poor  convicts  sentenced  to  pay  fine  and  costs:  In  re  StUU,  6  Saw.  186.  So 
also  where  the  condition  was  that  the  prisoner  submit  to  a  specific  punish- 
ment sftd  then  leave  the  state,  the  infliction  of  the  punishment  will  not  dis- 
pense with  the  performance  of  the  other  part  of  the  condition:  State  v.  Ad^ 
dingt<m^  2  BaiL  616;  S.  C,  23  Am.  Dec.  160.  If  the  prisoner  fails  to  per- 
form the  condition,  the  original  sentence  remains  in  full  force,  and  may  be 
carried  into  execution:  FlaveWe  Case,  8  Watts  &  S.  197;  Comnumweallh  ▼• 
Uaggertyt  4  Brews.  326;  State  v.  Addmgtont  supra;  People  v.  Potter,  Edm. 
8el.  Cos.  236;  S.  C,  1  Park.  Cr.  47;  ArthMr  v.  Craig,  48  Iowa,  264;  S.  C,  30 
Am.  Rep.  305.  Thus  if  the  condition  is  that  the  prisoner  leave  the  states 
and  he  fails  to  do  so,  he  may  be  remanded  to  his  original  sentence:  Ex  parte 
Loekhart,  1  Disney,  105;  State  v.  SmUh,  1  BaiL  283;  S.  C,  19  Am.  Dec.  679; 
State  ▼.  Fuller,  1  McCord,  178;  Bex  ▼.  Arddee,  I  Leaoh,  4th  ed.,  390;  Rex 
T.  Madan,  Id.  223;  ExparU  Marke,  11  Pac  C  L.  J.  610;  4  Crim.  Law  Mag. 
^66,  997;  12  Am.  Law  Bee.  252  (cited  in  47  Am.  Dec.  660).  On  bemg 
brought  before  the  court  to  have  the  sentence  reiterated  and  another  day 
passed  for  its  infliction,  he  may  show  cause  why  it  should  not  be  passed,  but 
is  not  entitled  to  a  trial  by  indictment  or  on  a  written  rule  to  show  cause: 
StaU  V.  Chancellor,  1  Strobh.  347;  S.  C,  47  Am.  Dee.  667;  sickness  and 
poverty  are  sufficient  excuses  for  not  leaving  the  country:  Bex  ▼.  Thorpe,  1 
Leach,  4th  ed.,  396,  note;  and  so  is  mental  derangement:  People  v.  James,  2 
Cai.  57.  In  Ex  parte  Hunt,  10  Ark.  284,  it  was  held  that  if  the  pardon  con- 
tained a  condition  to  "depart  without  delay  '*  from  the  state,  and  that  the 
prisoner  did  depart  but  returned  afterwards,  there  was  a  sufficient  compliance 
with  the  condition,  and  the  prisoner  could  not  be  remanded.  This  decision 
is  opposed  to  the  general  rule,  and  sacrifices  reason,  justice,  and  the  publio 
welfare  to  technical  refinement.  Its  rule  would  as  well  work  injustice  to 
prisoners  as  it  would  cause  conditions  to  be  drawn  with  unnecessary  strict- 
ness, as  a  consequence  not  allowing  room  for  even  a  reasonably  liberal  con. 
struction  to  be  adopted  in  their  favor.  In  CommonwecUth  v.  Hcbggerty,  4 
Brews.  326,  it  was  held  that  a  condition  that  the  prisoner  leave  the  state 
meant  a  departure  and  a  permanent  absence  from  the  country  during  at 
least  the  term  of  the  sentence.  Where  a  prisoner  is  pardoned  on  the  condi- 
tion that  if  again  sentenced  he  is  to  serve  the  remainder  of  his  first  sentence, 
he  can  not  under  the  Massachusetts  statutes  be  imprisoned  under  the  first 
sentence  after  the  date  when  it  would  have  expired  had  he  not  been  par- 
doned, although  his  second  sentence  is  before  that  date:  West^e  Caee^  111 
Mass.  443.  A  condition  in  a  pardon  that  the  person  to  whom  it  is  granted 
shall  not  claim  any  of  his  property  or  the  proceeds  thereof  that  had  been 
sold  by  order  of  a  judgment  or  decree  of  a  court  under  the  confiscation  laws 
of  the  United  States  is  a  bar  to  his  claim:  United  States  v.  Six  Lots  of  Ground, 
1  Wood,  234;  but  such  a  condition  is  only  intended  to  protect  purchilserB  at 
Judicial  sales,  decreed  under  the  confiscation  laws,  from  any  claim  of  the 
original  owner  for  the  property  sold  or  the  purchase  money  paid;  conse- 
quently such  a  condition  does  not  preclude  him  from  applying  to  the  court 
for  the  proceeds  of  a  confiscation  money  bond  secured  by  a  mortgage,  which 
was  collected  by  the  officers  of  the  court,  in  part  by  the  vdnntary  payment 
Am.  Dxo.  Tol.  LXX~87 
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by  the  obligon,  and  in  part  by  the  sale  of  the  lands  Dflrtgaged:  OAom  r. 
United  States,  91  U.  S.  474. 

Etfxct  of  Pabdon. — 1.  CcnatrucUon  of. — ^Acts  of  pardon  and  amnesty  are 
to  be  liberally  constrned:  State  v.  Bialoek,  PhilL  242;  and  they  are  to  bs 
taken  most  beneficially  for  the  subject  and  most  strongly  against  the  grantor: 
Wyrrat*8  Case,  5  Go.  496;  Ex  parte  Hunt,  10  Ark.  284;  but  a  pardon  which  is 
oonfined  to  one  o£fense  can  not  be  extended  to  another:  Begma  v.  Harrod,  2 
Car.  &  Kir.  294;  Rex  v.  Maddoch,  1  Sid.  430;  Ex  parte  Weimer,  8  Bias.  321; 
HawHna  v.  Stale,  1  Port  475;  State  ▼.  FoUy,  15  Nev.  64;  S.  C,  37  Am.  Bep. 
458;  2  Crim.  Law  Mag.  127,  837;  State  v.  McCarty^  1  Bay,  834;  Mowd  v. 
CwnmonweaUh,  2  Dnv.  95.  Formerly,  in  England,  a  general  pardon  did  not 
pardon  simony:  PhUUpa*  Case,  i  Sid.  170;  and  a  pardon  excepting  mnrder 
does  not  except  a  felo  de  ee:  Tombea  v.  Ethrmgton,  1  Lev.  120. 

2.  Bestoration  <^ Property  Eor/eited  and  of  lines,  — A  pardon  does  not  restore 
goods  forfeited  and  vested  in  the  crown  or  commonwealth,  without  words  ol 
restitution:  Tombee  ▼.  Etkrington,  1  Lev.  120;  8.  C,  1  Saund.  361;  lUx  ▼• 
Saloway,  3  Mod.  100;  Aldrich  v.  Jeesup,  3  Grant  Gas.  158.  A  pardon  does 
not  annul  past  transactions  so  far  as  to  invalidate  a  previous  judicial  oonfia-  . 

cation  and  sale  of  a  clumant's  property:  United  States  v.  Six  Lots  {ifOrovadf 
1  Wood,  234.  In  Knots  v.  United  States,  10  Ct.  of  CL  397,  the  court  held 
that  the  president  could  not  restore  forfeited  property,  although  he  could 
pardon  the  offense  which  caused  the  forfeiture;  and  that  congress  had  the 
power  to  dispose  of  the  property  and  that,  therefore,  property  oonfisoated 
tu  the  United  States  was  beyond  the  reach  of  executive  clemency,  and 
was  absolutely  national  property.  But  this  is  opposed  to  the  general  rules 
See  head  "  Remissions  of  Fines  and  Penalties,*'  supra,  Literests  of  third 
persons  which  have  accrued  are  not  divested  by  a  pardon:  United  Stales  v. 
Lancaster,  4  Wash.  64;  Kirk  v.  Lewis,  9  Fed.  Rep.  645;  Brown  v.  United  States, 
McCahon,  229,  and  cases  dted  ante,  head  * 'Remissions  of  Fines  and  Penal* 
ties;"  but  in  proceeding  for  confiscated  property  until  the  order  of  distribution 
is  made  of  the  proceeds  of  the  property  sold,  or  until  the  money  is  actually 
paid  into  the  hands  of  the  party  entitled  to  receive  it  as  informer,  or  into  the 
treasury  of  the  United  States,  no  vested  right  to  it  has  accrued  so  as  to  pre* 
vent  the  pardon  restoring  it  to  the  petitioner:  Brown  v.  United  States^  supra. 
And  a  full  pardon,  granted  and  accepted  prior  to  the  seizure  of  proper^  or 
the  institution  of  any  proceedings  to  condemn  it,  is  a  bar  to  a  judgment  of 
oondemnation  under  the  confiscation  acts:  United  States  v.  Athens  Armory^ 
85  6a.  344;  S.  G.,  2  Abb.  129. 

So  far  as  the  public  is  interested  in  a  fine  imposed,  the  executive  remissioii 
has  the  effect  to  restore  it  to  the  individual  fined,  although  it  had  been  paid 
over  to  the  county  treasury:  Matter  qf  Fhumoy,  1  Ga.  606;  and  a  similar 
principle  was  held  in  Cope  v.  ComanonweaUh,  28  Pa.  St.  297;  see  also  Com" 
monweaUh  v.  SMder,  2  Phila.  256;  and  a  pardon  remits  penalties  accruing  to 
the  crown:  Bex  v.  OreenveU,  12  Mod.  119;  S.  G.,  sub  nom,  OreimoeWs  Case,  1 
Ld.  Raym.  213, 214;  and  a  pardon  remitting  a  fine  discharges  the  prisoner  from 
a  note  given  for  the  fine,  although  it  had  been  sued  on  and  judgment  had 
been  obtained  upon  it  before  the  fine  was  remitted:  Parrott  v.  WUson,  51  Ga. 
255;  but  after  a  fine  has  been  paid  over  to  an  informer,  his  right  is  indefeas- 
ible, and  a  subsequent  pardon  by  the  governor  gives  the  prisoner  no  right  of 
action  to  recover  it  back  from  the  informer:  Bueker  t.  Bosworth,  7  J.  J.  Marriu 
646.  In  New  Jersey,  the  pardoning  power  does  not  extend  to  the  remission 
of  a  fine  paid:  Cooh^,  Middlesex,  3  I>utch.  637;  S.  G.,  2  Id.  326. 

8.  Efffod  on  LiabUity  /or  Costs. — ^It  may  be  laid  down  as  a  general  rul« 
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that  a  pardon  does  not  discharge  liability  for  costs:  HoOidajf  v.  People^  0 
Gilm.  214;  SUUe  v.  Farley,  8  Blackf.  229;  Estep  v.  Lacy,  35  Iowa,  419;  S.  C, 
14  Am.  Bap.  498;  8(aU  v.  McO'Blenit,  21  Mo.  272;  Libby  y.  Nkola,  21  Ohio 
St.  414;  Ex  parte  McDonald,  2  Whart  440;  8mUk  v.  SUMte^  6  Lea,  637; 
Angka  v.  CcmmonweaUh,  10  Gratt  096;  Edtoardav,  State,  12  Ark.  122.  Un- 
dertheold  English  law  a  pardon  before  sentence  discharged  costs:  HalTB 
Cob*,  5  Co.  51;  WaM  Cote,  Oo.  Jac.  335;  but  if  subsequently  granted,  it  did 
not  discharge  the  costs:  HaW9Cam,9upra.  In  Mississippi  a  somewhat  similar 
rule  prevails.  There  a  pardon  before  conviction  is  a  bar  to  a  judgment 
against  the  accused  for  the  costs  aod  witness-fees:  White  v.  Staie^  42  Miss. 
635;  but  if  granted  after  conviction  and  judgment  for  costs,  it  does  not  ex- 
tinguish the  civil  liability  for  the  costs,  although  the  prisoner  can  not  be  held 
in  confinement  to  compel  the  payment  of  costs:  Ex  parte  Qregcry,  56  Miss. 
164;  and  where  the  appellant  in  a  criminal  case,  who  has  given  a  bond  to 
supersede  the  judgment  fixing  his  punishment  and  taxing  him  with  the  costs, 
is  pardoned,  he  is  not  relieved  from  his  civil  liability  on  the  bond:  PhUUp§  v. 
State,  58  Miss.  578;  8.  C,  3  Grim.  Law  Mag.  444.  In  Ohio,  an  execution  for 
a  fine  and  costs,  issued  after  a  pardon,  is  void:  Blanchard  v.  State,  Wright* 
377;  and  in  North  Carolina,  a  defendant,  upon  produciog  an  unconditional 
pardon,  has  a  right  to  be  discharged  without  paying  costs,  where  he  had 
taken  an  appeal  and  the  case  was  affirmed,  and  the  transcript  returned, 
and  on  the  Bolidtorti  moving  for  judgment  he  produced  the  pardon:  Slaie  ▼. 
Underwood,  64  N.  C.  599.  In  Pennsylvania,  a  rule  similar  to  the  old  Eng- 
lish rule  prevails,  and  there,  if  the  purdon  comes  before  judgment,  the  costs 
are  remitted:  Duncan  v.  CommonweaUh,  4  Serg.  ft  R.  449;  Playford  v.  Com* 
tnonweaith,  4  Pa.  St.  144  (tMs  case  was  misunderstood  by  the  reporter);  Corn* 
moniDealth  v.  JJUchman,  46  Id.  357;  but  if  judgment  fixes  his  liability  for 
the  costs  of  the  prosecution  he  is  not  discharged  therefrom  by  a  subsequent 
pardon:  SehuylldU  Co,  v.  Re\fsnydeT,  46  Id.  446. 

4.  B^ect  on  DiaabUiUea  Ariting  from  Crime, — A  pardon  not  only  relieves  a 
person  from  imprisonment,  but  also  removes  all  the  disabilities  resulting  from 
the  criminal  act:  Perte  v.  Cambridge,  3  Lev.  382;  Wood  v.  Fitzgerald,  8  Or. 
568;  PeopU  v.  Bowen^  43  Gal.  439;  S.  G.,  13  Am.  Rep.  148;  StaU  v.  F^ey^  16 
Nev.  64;  S.  G.,  37  Am.  Rep.  458;  2  Grim.  Law  Mag.  127,  837.  It  clears  tha 
pardoned  from  the  guilt  of  the  o£fense;  Ex  parte  Hunt,  10  Ark.  284;  gives  him 
a  new  character,  and  makes  of  him  a  new  man:  State  v.  Baptiete,  26  La.  Ann. 
134.  It  gives  him  a  new  credit  and  capacity:  In  re  Deming,  10  Johns.  232; 
483.  Blackstone  says:  "  The  effect  of  such  pardon  by  the  king  is  to  make 
the  offender  a  new  man;  to  acquit  him  of  all  corporal  peoaltiea  and  forfeit- 
ures annexed  to  that  offense  for  which  he  obtains  lus  pardon;  and  not  so 
much  to  restore  his  former  as  to  give  him  a  new  credit  and  capacity: "  4  Bla. 
Com.  402.  Thus  a  pardon  renders  the  person  pardoned  a  competent  witnesst 
Anonymous,  1  Vent  349;  Bex  v.  Croeby,  1  Ld.  Raym.  39;  S.  G.,  2  Salk.  689; 
Bex  V.  Celier,  T.  Raym.  369;  BexY.  Caatlemain,  Id.  379;  Conmumwealih  v.  OMo 
^Pa,B.  B.,  1  Grant  Gas.  329;  Hqffman  v.  Coster,  2  Whart.  453;  StaUY.  Dod* 
•on,  16  S.  G.  453;  Jonea  v.  Harris,  1  Strobh.  160;  Bivers  v.  State,  10  Tex.  App. 
177;  S.  C.,  8  Grim.  Law  Mag.  280;  State  v.  BlaiedeU,  .33  N.  H.  388;  Perkins  y. 
Stevens,  24  Pick.  277;  UnitedStates  v.  Jones,  2  Wheel.  451.  This  rule  is  subject 
to  an  exception  in  the  case  of  perjuiy ;  and  in  such  a  case  the  prisoner,  although 
pardoned,  is  an  incompetent  witness:  Anomymous,  8  Salk.  155;  Houtaling  v. 
KelderhottsCf  1  Park.  Cr.  241;  Anonymous,  I  Vent.  349.  It  was  held  in  Rivers 
T.  State,  10  Tex.  App.  177;  S.  G.,  3  Grim.  Law  Mag.  280,  that  it  was  only  in  oaset 
ol  oonvietton  for  perjury  or  false  swearing  that  a  charter  of  pardon  must  specif* 
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ioally  restore  competency.  It  was  held,  however,  in  Bex  v.  ReiUy^  1  Leach, 
454,  that  one  convicted  of  taking  a  false  oath,  and  who  is  pardoned  before 
the  judgment,  is  a  competent  witness  against  the  person  who  suborned  him 
to  take  the  oath.  A  limited  pardon  remitting  tine,  imprisonment,  and  corpo- 
ral punishment  docs  not  restore  competency:  Stale  v.  Timnums,  2  EEarr.  (Del.) 
528;  and  a  remission  merely  of  the  punishment  does  not  restore  competency: 
Perkins  ▼.  Sf evens,  24  Pick.  277;  and  under  the  old  constitution  in  Calif omia 
a  pardon  did  not  remove  the  disability  to  testify  annexed  by  law  to  a  con- 
viction for  felony:  Blanc  v.  Rogers,  49  Cal.  15.  In  Rhode  Island  the  par- 
doning  power  does  not  restore  the  privilege  of  voting:  Opintons  of  Judges, 
4  £*.  I.  583.  And  a  pardon  by  the  president  of  the  United  States  does 
rot  remove  disabilities  imposed  by  state  laws:  1  Bish.  Crim.  L.,  sec  920; 
Ex  parte  Hunter,  2  W.  Va.  122;  consequently  a  pardon  by  the  preeidsnt 
of  the  United  States  does  not  restore  to  the  prisoner  or  confer  upon  him 
the  right  of  suffrage:  Ridley  v.  Sherbrook,  8  Coldw.  569;  but  the  contrary  was 
held  in  Jones  v.  Board  of  Registrars,  56  Miss.  766;  S.  C,  31  Am.  Rep.  385; 
and  also  in  Jlildreth  v.  Heath,  1  IlL  App.  82,  it  was  held  that  a  pardon  by 
the  president  removed  and  cured  disqualifications  and  ineligibilities  to  office 
in  Illinois.  As  a  pardon  clears  a  convict  not  only  of  the  punishment  bat  of 
the  guilt,  an  action  lies  for  calling  a  man  a  thief  after  he  has  been  pardoned: 
Cuddington  v.  WilHns,  Hob.  81;  but  in  slander  for  accusing  the  plaintiff  with 
having  stolen  an  ax  several  years  before  form,  one  L.,  th%  defendant  may  de- 
feat the  action  by  proving  the  truth  of  the  words,  notwithstanding  the  plaint- 
iff, after  being  convicted  of  the  offense,  was  regularly  pardoned:  Baum  v. 
Chiuse,  6  Hill,  196. 

5.  Miscellaneous, — A  pardon  takes  away  the  privilege  of  a  witness  in  not 
answering,  so  far  as  regards  any  risk  of  prosecution:  Regina  v.  Boyes,  1  Best 
A  S.  311.  It  restores  him  to  his  rights  and  duties  as  a  parent,  and  he  be- 
comes entitled  to  the  custody  of  his  infant  children  who  have  been  placed 
tinder  the  care  of  a  guardian  during  his  civil  death:  In  re  Deming,  10  Johns. 
232,  483;  but  it  does  not  affect  or  annul  the  second  marriage  of  his  wife,  nor 
the  sale  of  his  property  by  persons  appointed  to  administer  on  his  estate,  nor 
divest  his  heirs  of  interests  acquired  in  his  estate  in  consequence  of  his  civi- 
death:  Id.  232.  On  conviction  of  a  justice  for  felony,  and  a  sentence 
forfeiting  his  office,  a  subsequent  pardon  neither  avoids  the  forfeiture  nor 
incapacity  to  act  under  his  commission:  Commonwealth  v.  Fugate,  2  Leigh, 
724;  and  if  a  king  present  to  a  benefice  on  being  entitled  to  it  by  a  simoni- 
acal  contract,  his  presentee  is  not  removed  though  the  simony  is  pardoned: 
Rex  V.  Turvil,  2  Mod.  53;  nor  does  a  general  pardon  discharging  the  punishl 
nent  inflicted  on  simony  preclude  the  ordinary  from  inquiring  into  and  de- 
priving the  incumbent  of  his  office  for  that  offense:  Smitfi  v.  Shdboum,  Cro. 
Eliz.  085, 686.  A  pardon  of  a  nuisance  discharges  the  fine,  but  not  the  abate- 
ment: Rex  V.  WilCiix,  2  Salk.  458;  and  a  pardon  of  an  entry  in  trespass  ban 
an  action  for  damages:  Strickland  v.  Thorpe,  Yelv.  126.  The  fact  that  the 
plaintiff  in  error  has  received  a  pardon  does  not  authorize  the  dismiBsal  oi 
his  writ  of  error:  Eighmy  v.  People,  78  N.  Y.  330.  A  person  engaged  in  the 
rebellion  is  liable  to  private  individuals  for  acts  of  trespass  conmiitted  while 
in  the  rebellion;  and  this  right  to  recover  damages  exists  notwithstanding  the 
person  who  committed  the  trespass  had  been  pardoned  by  the  president: 
Hedges  v.  Price,  2  W.  Va.  192;  but  where  a  defendant  indicted,  convicted, 
and  punished  for  conspiracy  to  defraud  the  United  States  is  pardoned,  the 
pardon  Ib  a  bar  to  a  civil  suit  to  recover,  under  section  3296  of  the  revised 
statutes,  the  penalty  of  double  the  amount  of  taxes  of  which  the  govenunaul 
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WM  defimuded:  United  Statm  r.  MeKee^  4  DHL  128;  and  the  pardon  of  a  dii- 
tlllflr  indiefced  and  oonWoted  for  Tiolfttioii  of  the  internal  rerenne  laws  is  aa 
efibctnal  aatiafaotiaii  of  the  aentenoe,  and  alao  operates  aa  a  oomplete  release 
of  the  snreties  on  his  bond  from  all  liability  for  the  same  acts  or  breaches  of 
dxtty  chained  in  the  indictment:  UnUed  SiaUt  v.  CvUericn^  8  Bisa.  166. 

Eetooatiok  or  Pabdon. — ^A  pardon  properly  attested  and  delivered  is 
IneTOcahle:  Ex  parte  Reno^  66  Mo.  2S66;  S.  C,  27  Am.  Rep.  837.  After  ten« 
der  and  aooeptanoe,  no  snbaequent  action  of  the  legislatare  can  revoke  it: 
8iaU  V.  NkhoU,  26  Ark.  74;  S.  a,  7  Am.  Bep.  600.  Bat  untU  it  is  deliTered 
it  may  be  revoked:  InreDe  Pup,  3  Ben.  807. 

Amnxstixs. — "The  word  'amnesty'  does  not,  in  legal  language,  differ 
greatly  in  meaning  from  'pardon;'  but  it  is  not  often  if  ever  applied  to  a 
pardon  granted  to  a  single  individual  for  an  ordinary  crime.  It  signifies  a 
general  pardon  to  rebels  for  their  treason  and  other  high  political  offenses,  or 
the  forgiveness  which  one  sovereign  grants  to  the  subjects  of  another,  who 
have  offended  by  some  breach  of  the  law  of  nations.  'An  amnesty,'  says 
Yattel,  'is  a  perfect  oblivion  of  the  past:'  *'  1  Bish.  Grim.  L.,  sec  898.  "Am- 
nesty differs  from  pardon  in  some  essential  particulars.  It  is  addressed,  not 
to  an  individual,  bat  to  a  population;  and  it  is  as  much  in  the  nature  of  a 
compact  as  a  grant.  *  *  *  Another  chief  point  of  distinction  between 
pardon  and  amnesty  Ib  that  the  former  merely  relieves  from  the  legal  conse- 
quences of  the  guilty  act,  while  the  latter  canceU  the  guilty  act  itself.  It  is 
an  extinction  even  of  the  memory  of  the  past — an  amnestia — an  act  of  obliv- 
ion. HcDce  amnesties  are  always  construed  indnlgenUy  towards  those  by 
whom  they  are  acccepted.  In  dubio  mitius  is  a  maxim  which  applies  to  them 
as  well  as  to  pardons.  But  to  amnesties  belong  the  additional  consideration 
that  no  government,  without  forfeiting  all  confidence  in  its  faith,  can  prose- 
cute those  whom  it  induces  to  surrender  themselves  to  it  on  the  plea  that  the 
offense  prosecuted  should  be  treated  as  if  it  did  nob  exist:"  1  Whart.  Grim. 
Lb,  7th  ed.,  sec.  591  a.  Those  wishing  to  examine  the  questions  arising  under 
the  amnesty  proclamations  issued  during  and  subsequent  to  the  late  civil  wac 
are  referred  to  the  cases  cited  in  1  Bish.  Crim.  L.,  7th  ed.,  sec  904,  note  1. 
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£1  Jons*  Law,  136.] 

Deed  Ezsodtxb  uttdeb  Powxb  of  Attobnkt  avteb  Dkath  of  PBiirai« 

FAL  has  no  effect,  as  the  power  of  attorney  is  revoked  by  principal's  death. 
Brate  can  not  be  Created  bt  Means  or  Gbnebal  Poweb  of  Afpoint- 

MBNT  given  in  covenant  **  to  stand  seised*'  to  uses,  or  in  a  deed  of  bargain 

and  sale. 
Obnebal  Poweb  to  Sell  Lease,  etc..  Given  to  Stbanoeb  in  Deed  to 

grantor's  children  is  void,  and  a  sale  under  such  a  power  is  of  no  effect 

EjEOTMEin?.  Clara  Thomas  was  seised  of  the  premises  in  ques« 
tion,  and  in  consideration  of  natural  love  and  affection  conveyed 
the  same  to  her  children  Frances  and  Thomas.  The  deed  con< 
tained  the  following  clause:  "  But  the  property  herein  conveyed 
iSy  however,  to  be  under  the  control  and  management  of  Alezan"* 
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der  M.  High,  for  my  said  children,  namely,  to  rent,  lease,  sell, 
or  otherwise  dispose  of  the  same,  say  all  or  any  part  of  said 
lots,  houses,  or  other  property  hereby  conveyed,  as  to  him  may 
seem  most  advantageous  for  my  said  two  children,  and  to  make 
such  conveyances  for  the  same  as  he  may  deem  most  advan- 
tageous for  their  promotion  and  benefit."  After  the  death  of 
Clara  Thomas,  High  conveyed  the  premises  to  one  Smith,  who 
willed  them  to  the  defendant  Penelope  Smith.  The  children  of 
Clara  Thomas  are  the  plaintiffs.  The  question  in  the  casewaa 
as  to  the  power  of  High.  The  court  nonsuited  plaintiffs,  and 
they  api>eal6d. 

Winston  and  Bogers,  for  the  plaintifib. 

Moore  and  O.  W.  Haywood,  contra. 

By  Court,  Peabson,  J.  Considering  the  anthority  given  to 
High  to  sell  the  land  and  make  a  conveyance  in  the  light  of  a 
power  of  attorney,  the  deed  executed  by  him  could  have  no 
effect,  because  it  was  made  after  the  death  of  his  principal,  by 
which  it  was  revoked.  Considering  it  as  a  power  of  appoint- 
ment under  the  doctrine  of  uses,  it  is  equally  imperfect,  be- 
cause it  is  well  settled  that  an  estate  can  not  be  created  by 
means  of  a  general  power  of  appointment  given  in  a  covenant 
"  to  stand  seised"  to  uses,  or  in  a  *'  deed  of  bargain  and  sale;" 
and  the  deed  of  Clara  Thomas  to  her  two  children,  in  which  the 
power  is  contained,  must  be  either  the  one  or  the  other  of  these 
conveyances. 

1.  Supposing  it  to  be  a  '*  covenant  to  stand  seised,"  that  con- 
veyance operates  by  a  use  being  raised  on  account  of  a  good 
consideration,  and  then  the  legal  estate  is  carried  to  the  person 
having  the  use,  by  force  of  the  statute  of  uses:  a  use  must  first 
be  raised,  and  that  can  only  be  done  by  a  good  consideration — 
natural  love,  for  instance,  between  the  covenantor  and  the 
person  in  whose  favor  it  is  to  arise.  Of  course  such  a  consid- 
eration can  not  exist  where  the  appointee,  or  person  to  have 
the  use,  is  at  the  time  imknown,  and  may  be  any  one  whom  the 
donee  of  the  power  may  afterwards  appoint;  and  although  the 
apx>ointee  may  happen  to  be  one  who  is  a  kinsman  of  the  cov- 
enantor, that  will  not  suffice;  for  the  consideration  that  will 
support  a  deed,  when  it  requires  a  consideration,  must  exist  at 
the  time  it  is  executed;  otherwise  the  deed  is  deficient,  and  the 
accident  of  a  consideration  afterwards  can  not  give  to  it  any 
effect.  This,  however,  is  beside  the  question,  for  the  appointee 
was  not  a  kinsman  of  the  covenantor.    Although,  as  between 
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the  donor  and  her  two  children  there  was  a  sufficient  consid- 
eration to  support  the  deed,  and  to  raise  the  use  limited  to 
them,  yet  a  good  considemtion  is  personal,  and  can  not  extend, 
for  any  purpose,  beyond  the  party  and  the  use  limited  to  the 
party.  If  a  parent  covenants  to  stand  seised  to  the  use  of  a 
child  for  life,  remainder  to  the  use  of  a  stranger,  the  i*emainder 
is  Toid.  The  reasons  apply  with  more  force  to  future  contingent 
ases,  and  with  still  more  to  such  uses  as  are  to  be  raised  by  a 
general  power  of  appointment,  although  the  power  is  giTen  to 
the  child:  of  course,  to  give  such  a  power  to  a  stranger  is  out  of 
the  question. 

2.  Suppose  it  to  be  a  deed  of  "  bargain  and  sale; "  that  differs 
from  a  ''covenant  to  stand  seised"  only  in  this:  that  one  re- 
quires a  good  and  the  other  a  valuable  consideration;  and  the 
remarks  made  above  apply,  with  a  slight  distinction  growing 
out  of  the  nature  of  the  two  kinds  of  consideration.  And  the 
difference  is  this:  a  good  consideration,  as  before  remarked,  ia 
personal;  whereas  a  valuable  consideration  may  be  paid  to  the 
bargainor  for  and  on  account  of  another.  So  that  although  a 
covenant  to  stand  seised  to  the  use  of  a  stranger  in  considera- 
tion of  natural  love  for  the  child  of  the  covenantee  is  void,  yet 
a  bargain  and  sale  to  B.,  in  consideration  of  value  paid  by  a 
stranger  to  the  bargainor  for  and  on  account  of  B.,  raises  the 
use,  and  the  statute  carries  the  legal  estate.  So  if  one,  in  con- 
sideration of  value  paid  to  him  by  A.,  bargains  and  sells  to  A. 
for  life,  remainder  to  B.  in  fee,  it  will  be  intended  that  A.  paid 
the  consideration  as  well  on  account  of  B.  as  for  himself.  But 
the  person  to  whom  it  is  limited  must  be  named,  for  it  can  not 
be  intended  that  a  consideration  was  paid  for  and  on  account  of 
an  unknown  person.  For  this  reason,  it  is  settled  that  a  future 
contingent  use  to  one  unknown,  or  not  in  esse,  can  not  be  ndsed 
by  a  deed  of  bargain  and  sale.  It  is  also  settled  that  a  use  can  not 

• 

be  raised  by  a  general  power  of  appointment  given  to  the  taker 
of  the  first  estate  in  the  use;  and  the  case  is  much  stronger 
where  the  power  of  appointment  is  given  to  a  stranger,  which  ia 
our  case.  Por  then  the  idea  that  any  consideration  moved  from 
the  unknown  appointee  to  the  bargainor  is  entirely  out  of  the 
question.  And  it  does  not  alter  the  case  if  after  the  appointee 
is  known  he  should  pay  a  valuable  consideration  to  the  bar- 
gainor; for  the  deed  is  absolutely  void  unless  the  consideration 
is  paid  or  secured  to  be  paid  (which  is  the  same  thing)  at  the 
time  the  deed  is  executed. 
I^  would  be  an  idle  display  of  learning  to  pursue  this  subject 
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farther.  Sir  Edward  Sagden  in  hii  treatise  on  powers 
it  fully,  and  *t  so  clearly  appears  that,  in  regard  to  the  question 
before  us,  there  is  no  confliot  of  opinion.  So  it  would  seem  use- 
less to  have  said  as  much  as  we  haye  but  for  the  purpose  of 
simplifying  the  subject  and  relieying  it  from  that  seeming  con- 
fusion which  is  sometimes  produced  by  too  much  learning. 

In  Tolimie  1,  ^ge  85,  he  says:  "A  power  in  a  bargain  and  sale 
to  lease  to  any  man,  although  for  a  valuable  consddeiation  to  be 
paid  or  rendered,  is  too  general,  and  therefore  void."  ''  So  such 
a  power  in  a  covenant  to  stand  seised  is,  for  the  same  reason, 
void;  nor  is  it  any  argument  in  favor  of  a  lease  under  such  a 
power  that  it  is  granted  to  some  person  within  the  considera- 
tion of  blood,  because,  by  reason  of  its  generality,  the  power 
was  void  at  the  time  the  deed  was  executed."  At  page  86:  "  It 
seems  clear  that  a  power  may  be  raised,  in  a  bargain  and  sale, 
to  lease  to  a  person  from  or  in  behalf  of  whom  a  consideration 
moved  at  the  execution  of  the  deed:  so  a  power  may  be  raised 
in  a  contract  to  stand  seised,  to  grant  a  lease  to  a  person  named 
in  the  deed,  and  within  the  consideration  of  blood  or  marriage, 
although  8uch  a  lease  can  not  be  granted  where  a  general  power 
is  reserved  to  lease  to  any  man."  lu  such  cases,  as  Lord  Chief 
Baron  Gilbert  has  observed,  "no  use  can  arise;  for  when  the 
persons  are  altogether  uncertain  and  the  terms  unknown,  there 
can  be  no  consideration.  If  such  cases  could  be  supported,  it 
might,  on  the  same  ground,  be  argued  that  contingent  uses  to 
persons  not  in  esse  could  be  raised  in  a  bargain  and  sale,  pro- 
vided they  paid  a  consideration  when  bom.  It  is  settled  that 
such  a  general  power  is  void  in  its  creation."  Saunders,  in  his 
treatise  on  uses  and  trusts,  vol.  2,  p.  42,  says:  "As  no  use  can 
be  limited  to  arise  out  of  a  use,  it  follows  that  a  use  can  not  be 
limited  upon  the  legal  estate  of  the  bargainor  so  as  to  be  exe- 
cuted by  the  statute;  neither  can  there  be  a  scirdiUa  jurist  or 
possibility  of  the  seisin  remaining  in  the  bargainor,  after  the 
bargain  and  sale,  to  serve  a  use  limited  on  a  future  event,  be- 
cause the  consideration  paid  by  or  on  account  of  the  bargainee, 
and  which  constitutes  the  foundation  of  the  bargain  and  sale, 
appropriates  the  use  exclusively  for  his  benefit.  The  limitation 
of  the  use  to  the  bargainee  is  a  consequence  arising  from  the 
payment  of  the  money,  and  beyond  that  limitation  the  original 
consideration  and  contract  do  not  extend;  therefore,  if  there  be 
a  bargain  and  sale  for  the  use  of  the  bargainee,  with  a  power 
from  liim  to  make  leases,  a  lease  made  under  that  power  c&xk 
not  operate  as  an  appointment  of  the  use  to  the  lessee." 
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The  reason  why  these  authors  direct  their  attention  almost 
exclusiyely  to  the  power  to  make  leasee  is  because  the  question 
was  settled  at  an  early  day  against  the  power  to  sell,  and  has 
neyer  since  been  agitated.  But  the  power  to  make  leases  was- 
so  conyenient  and  almost  necessary,  according  to  the  condition 
of  things  in  England,  that  it  found  some  advocates— among 
others.  Cruise.  They,  however,  were  forced  to  restrict  it  to 
leases  where  a  full  rent  is  reserved  to  be  paid  to  the  person  hav« 
ing  the  first  estate,  and  after  its  determination  to  the  taker  of 
the  second  estate.  The  admission  of  the  necessity  for  this- 
qualification  yields  the  question;  for  evidently  it  is  not  the 
amount  but  the  fact  of  the  consideration  that  forms  the  basis  of 
the  doctrine:  for  the  purpose  of  raising  a  use,  one  dollar  is  oa 
efiectual  as  one  thousand. 

If  a  general  power  to  lease  can  not  be  given  to  one  to  whom 
the  first  estate  is  limited,  a  fortiori  a  general  power  to  sell  can 
not  be  given  to  a  stranger.  The  whole  subject  is  fully  dis* 
cussed  in  MUdmay'a  Case,  1  Co.  177. 

Judgment  reversed,  and  judgment  for  the  plaintiffs,  accord- 
ing to  the  case  agreed. 

Acts  of  Agent,  aftsb  Death  of  Pkincifal,  Validitt  of:  See  Dick  v. 
Page,  57  Am.  Dec  267,  and  note. 

What  Consideration  will  Support  Covenant  to  Stand  Seised:  See 
Corwin  v.  Corvoin,  57  Am.  Dec.  453,  and  note.  The  language  of  the  principal 
case  was  quoted  in  Bruce  v.  FauceU^  4  Jones  L.  393;  Hoyster  v.  Royster,  Phill. 
L.  228. 

Power  of  Appointment  ob  Power  of  Sale  can  not  be  Created  bt  Deed- 
of  bargain  and  sale  or  covenant  to  stand  seised;  the  principal  case  was  cited 
to  this  point  in  LcUham  t.  Skinner,  Phill.  Eq.  298;  referred  to  on  this  point 
in  Levy  v.  Oriffis,  66  N.  C.  239;  and  approved  in  Jlogan  v.  Strayhom,  Id. 
284. 


Whetb  V.  Casten. 

[1  JoHZs'  Law,  107.] 

Will  is  not  Revoked  by  Any  Act  of  Spoliation  ob  Destruotion  no^ 

deliberately  done,  animo  revocandi. 
Where  Rbyogatton  of  Will  is  Attempted  by  fiuRNiHO»  there  mnst  be- 

a  present  intent  on  the  part  of  the  testator  to  revoke,  and  this  intent. 

mnst  appear  by  some  act  or  symbol,  appearing  on  the  script  itself,  so  that 

it  may  not  rest  upon  mere  parol  testimony,  and  if  the  script  is  in  any  part 

burned  or  singed,  it  is  sufficient  to  revoke  the  will. 
Will  is  Revoked  by  Burning  where  the  testator  threw  it  into  the  fir» 

with  the  intent  to  revoke  and  destroy  it,  and  after  he  had  turned  away  hi» 

wife  took  the  paper  from  the  fire  secretly  and  concealed  it;  and  the  tesUb 
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tornp  to  the  time  of  hla  death  thongbt  the  will  was  destroyed,  and  ao 
fraqnently  exprooeed  himself ,  the  script  having  been  bnrned  thnmg^  in 
three  different  places,  the  ontside  scorched,  and  the  edgea  of  the  paper 
singed,  although  no  word  or  letter  of  the  writing  was  in  any  manner  da> 
stroyed  or  obliterated. 

This  was  an  issue  of  devisaM  vd  rum  as  to  the  will  of  one  T. 
J.  White,  propounded  by  his  widow  and  opposed  hj  Oasten  and 

bis  wife.     The  opinion  states  the  &ct8. 

Heath,  for  the  propounders. 

Bragg,  Brooks,  and  Smilh,  contra. 

By  Court,  Nash,  C.  J.  The  question  for  our  consideration 
arises  under  the  act  of  the  general  assembly  concerning  the 
reyocation  of  wills:  K  B.«  o.  122,  sec.  12  B7  that  section,  it 
is  provided  ''that  no  devise  in  writing,  etc.,  or  any  clause 
thereof,  shall  be  revocable,  otherwise  than  by  some  other  will 
in  writing,  or  by  burning,  canceling,  tearing,  or  otherwise  ob- 
literating the  same,"  etc.  This  provision  is  almost  in  the  exact 
terms  of  the  statute  of  frauds  in  England,  passed  29  Charles 
II.  It  was  stated  at  the  bar,  in  the  argument  here,  that  the 
true  construction  of  the  29  Charles,  upon  the  question  raised 
here,  was  in  England  still  unsetUed,  and  that  there  was  no  ad* 
judication  by  this  court  which  was  a  direct  authority.  This  is 
«o,  and  we  must  endeavor  to  extract  from  the  conilicting  Eng- 
lish authorities,  and  our  own  cases  which  have  a  bearing  upon 
the  question^  that  rule  which  appears  to  us  most  consonant  with 
the  statute  and  to  reason.  Bevocation  is  an  act  of  the  mind, 
demonstrated  by  some  outward  and  visible  sign  or  symbol  of 
revocation.  No  act  of  spoliation  or  destruction  of  the  instru* 
ment  will,  under  the  statute,  revoke  it,  unless  deliberately  done, 
imimo  revocandi.  Thus  if  a  testator,  intending  to  destroy 
papers  of  no  value,  ignorantiy  and  without  an  intention  to  do 
BO,  throws  his  will  into  the  fire,  and  it  is  consumed,  or  by  acci- 
dent tears  off  the  seal,  it  is  no  revocatio*a.  The  difSculiy  lies 
in  ascertaining  how  far  the  symbol  of  revocation  must  extend. 
As  to  the  burning,  must  the  will  by  it  be  literally  destroyed,  in 
whole  or  in  part?  or  must  any  portion  of  it  be  actuaJly  de- 
«troyed?  It  is  upon  this  point  that  the  English  cases  differ. 
The  first  case  to  which  our  attention  was  directed  was  that  of 
BOb  d.  Moie  v.  Thomas,  2  W.  Black.  1043.  The  case  was: 
Falin,  the  deceased,  being  sick  in  bed,  near  the  fire,  ordered  hia 
attendant,  Mary  Wilson,  to  bring  him  his  will,  which  she  did. 
He  opened  it,  looked  at  it,  and  tore  a  bit  of  it  almost  off,  then 
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crumpled  it  in  his  hand  and  tlirew  it  on  Use  fiie.  It  fell  off, 
and  Maiy  Wilson  took  it  up  and  put  it  in  her  pockei  Palin 
did  not  see  her  take  it  up,  but  had  some  suspicion  of  the  fact, 
as  he  asked  her  what  she  was  at,  to  which  she  made  little  or  no 
reply.  The  court  ruled  that  it  was  not  necessary  that  the  will 
or  the  instrument  should  be  literally  destroyed  or  consumed, 
burned  or  torn  to  pieces.  Throwing  it  on  the  fire  with  an  in- 
tent to  bum,  though  it  is  but  very  slightly  singed,  and  falls 
ofif,  is  sufficient  within  the  statute. 

The  case  does  not  inform  us  to  what  extent  the  fire  had  made 
an  impression  on  the  paper:  it  must  haTe  been  yeiy  slight.  The 
authority  of  this  case  is  said  to  be  shaken  by  what  fell  from 
Chief  Justice  Denn^im,  in  the  case  of  Doe  d.  Reed  t.  Harria,  33 
Eng.  Com.  L.  129.  In  commenting  on  the  case  of  Bibb  d. 
Mole  T.  Thomas y  supra,  he  observes:  **  Doubt  might  be  enter- 
tained now  whether  the  proof  there  given  would  be  sufficient  as 
to  these" — meaning  burning  and  tearing.  High  as  this  author- 
ity is,  we  are  not  inclined  from  the  expression  of  a  doubt  to  set 
aside  the  deliberate  and  united  opinions  of  Chief  Justice  De 
Grey,  Gould,  Blackstone,  and  Nares.  But  in  that  very  case, 
both  Patteson  and  Coleridge  stated  there  must  be  a  partial 
burning  of  the  instrument  itself,  and  that  any  partial  burning 
will  destroy  it  entirely.  But  independently  of  this,  the  case  of 
Bibb  d.  Mole  v.  ThoTnas,  supra,  is  recognized  by  writers  of  the 
highest  authority.  Mr.  Powell,  at  page  696  of  his  treatise  of 
devises,  says:  *'  Upon  this  principle,  it  has  been  held  that  if  any 
of  these  acts,  viz.,  tearing,  burning,  etc.,  be  performed  in  the 
slightest  manner,  this,  joined  vrith  a  declared  intent,  will  be  a 
good  revocation,  because  the  change  of  intent  is  the  substantive 
act,  the  fact  done  is  only  the  sign  or  symbol  by  which  that  intent 
is  rendered  more  obvious."  He  then  cites  the  case  of  Bibb  d* 
Mole  V.  ThoToas,  supra,  as  his  authority.  See  also  1  Jarman  on 
Wills,  115-119;  Lovelace  on  Wills,  847.  They  both  cite  tlie 
case  from  Sir  William  Blackstone,  and  refer  to  the  case  of  Doe 
d.  Reed  v.  Harris,  supra,  as  showing  that  the  singeing  of  the 
cover  of  a  will  is  not  a  burning  of  the  will,  but  that  there  must 
be  a  partial  burning  of  the  will  itself.  Thus  stand  the  cases  in 
England  on  this  question,  and  upon  the  authority  of  Bibb  d. 
Mole  V.  Thomas,  supra.  Judge  Kent,  in  the  fourth  volume  of  his 
Commentaries,  page  632,  says:  ''  Canceling  in  the  slightest  de- 
gree, vrith  a  declared  intent,  will  be  a  sufficient  revocation,  and 
therefore  throwing  a  will  on  the  fire  vrith  an  intent  to  burn  it, 
though  it  be  but  slightly  singed,  is  sufficient  evidence  of  the 
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intent  to  xeyoke;  ^  and  for  this  he  dtee  JMbb  d.  Mole  y.  ThomoB, 
mipra.  So  Ghreenleaf ,  in  his  first  Tolnme  on  evidence,  page  349, 
states  that  when  a  testator  crumpled  his  will  and  threw  it  on 
the  fire  with  an  intent  to  destroy  it,  thongh  it  was  saved  entire 
without  his  knowledge,  it  would  be  a  revocation,  and  refers  to  the 
case  of  Bil}b  d.  Mole  v.  ThomM,  9upra,  to  sustain  ihem.  See  Card 
V.  Orinman^  5  Conn.  168. 

Bj  a  large  majorily  of  these  authorities,  it  appears  that  the 
case  in  Blackstone  is  sustained  and  approved.  The  intent  with 
which  the  act  is  done  by  the  testator  must  continue  through  the 
act;  otherwise  it  will  not  be  a  revocation;  as  where  a  testator, 
upon  a  sudden  provocation  by  one  of  the  devisees,  tore  his  will 
asunder,  and  after  being  appeased  fitted  the^ pieces  together  and 
expressed  his  satisfaction  that  it  was  no  worse,  it  was  held  to  be 
no  revocation.  Here  the  intent  to  revoke  was  itself  revoked  be- 
fore the  act  was  complete:  Doe  v.  Perkes,  8  Barn.  &  Aid.  489. 
The  case  of  Hise  v.  Fivcher,  10  Ired.  L.  139  [51  Am.  Dec.  383], 
which  was  referred  to,  does  not  govern  this.  There  the  testa- 
tor,  who  was  sick  in  bed,  directed  his  son  to  throw  his  will  into 
the  fire;  instead  of  doing  so,  he,  without  his  father's  knowledge, 
threw  another  paper  in.  This  was  adjudged,  and  certaiiilj  very 
correctly,  to  be  no  revocation.  The  directions  given  were  ac- 
companied by  no  act  or  symbol  on  the  part  of  the  testator  ex- 
pressive of  his  intention  to  revoke:  his  intention  rested  only  iu 
words. 

The  principle  which  we  would  extract  from  the  cases  cited  is 
that  where  the  revocation  of  a  will  is  attempted  by  burning, 
there  must  be  a  present  intent  on  the  part  of  the  testator  to  re- 
voke, and  this  intent  must  appear  by  some  act  or  symbol  appear- 
ing on  the  script  itself,  so  that  it  may  not  rest  upon  mere  parol 
testimony,  and  if  the  script  is  in  any  part  burned  or  singed  it  is 
sufficient  to  revoke  the  will.  Let  us  now  try  this  case  by  this 
principle  or  rule. 

The  case  states  that  the  testator  threw  the  will  into  the  fire 
with  the  intent  to  revoke  and  destroy  it;  that  after  he  had  done 
so  he  turned  away,  when  the  plaintiff,  his  wife,  took  the  paper 
from  the  fire  secretly,  and  concealed  it  in  her  pocket;  that  the 
testator  up  to  his  death  thought  the  will  was  destroyed,  and  so 
frequently  expressed  himself.  The  writing  was  upon  a  single 
sheet  of  paper,  which  was  burned  through  in  three  places,  one 
near  either  extremity,  and  in  the  crease  formed  by  the  folding  of 
the  paper.  It  was  also  singed  at  the  outer  edges,  and  scorched 
on  the  outside  or  back;  ihis  was  done  when  the  paper  was 
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tbrown  on  the  fire.  No  word  or  letter  of  the  mitiiig  iras  in  any 
manner  destroyed  or  obliterated  by  the  bnmingy  and  the  paper 
itself  but  little  disfignred,  and  in  no  wise  injured,  except  as 
aboTe  stated. 

It  will  be  at  once  seen  that  this  is  a  stronger  case  than  that 
of  Bibb  d.  Mole  t.  Thomas,  supra.  There  the  script  was  barely 
singed;  here  it  is  burned  through  in  three  different  places,  the 
outside  scorched,  and  the  edges  of  the  paper  singed.  We  are 
therefore  clearly  of  opinion  that  the  will  was  revoked:  there  was 
the  present  intent  to  revoke — the  act  of  throwing  on  the  fire  with 
that  view,  and  the  symbol  impressed  upon  the  script  itself. 
There  was  no  halting  in  the  intention  of  the  testator  between 
the  commencement  and  the  completion  of  the  act;  for,  to  the 
time  of  his  death,  he  believed  the  will  wm  destroyed. 

It  is  seen  from  the  cases  cited  and  the  rule  we  have  laid  down, 
that  the  much  or  little  of  the  burning  of  the  script  is  not  ma- 
terial, and  when  the  reason  of  requiring  the  symbol  to  be  im- 
pressed on  the  script  is  considered,  it  can  not  be  important. 
.The  symbol  is  nothing  but  the  act  showing  the  intention  of  the 
testator,  and  when  that  appears  on  the  paper,  the  evidence  from 
the  act  is  complete,  and  the  testator  has  completed  his  inten- 
tion. It  would  be  singular  that  if  the  slightest  burning  of  a 
house,  on  an  indictment  for  arson,  should  be  sufficient  to  take 
the  life  of  the  incendiary,  as  it  is  that  a  similar  burning  should 
not,  in  a  civil  case,  be  sufficient  to  revoke  a  will.  The  language 
upon  this  point  in  the  act  taking  away  the  benefit  of  clergy 
for  burning  a  jail  or  other  public  building  is  the  same  as  in 
the  act  we  are  considering,  B.  S.,  c.  84,  sec.  7:  "If  any  per- 
son shall  willfully  and  maJiciously  bum,"  etc.  If  any  portion 
of  the  building  is  burned,  it  is  sufficient  to  bring  the  case  within 
the  statute. 

tTudgment  affirmed. 

Ints>'%  tu  Rkvoks  Will  mnrr  AmjkM  Cliablt  aiu)  SracinoALLr 
W\ko^tk  AppvU,  53  Am.  Deo.  507,  and  note. 

BivoGAnoH  OF  Will  bt  B'Jkhivo:  See  Jilw  ▼.  JSacAer,  61  Am.  Bta 
S83|  Johmfm  v.  BraOf/bftt,  IC  Id.  601. 
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DUPBEB  V.  DUPBEB. 

(BDnax'B  XQvmr,  164.] 

Child  nr  Ymnsm  a^  Mb&i  oak  vot  Tazb  undir  Dod  or  Onv  to  Urn 

dooor'a  gmndchildien. 

Tms  case  was  taransmitted  from  the  Pitt  oonnty  oquity  ooart» 
The  opinion  states  the  case. 

Moore  and  Winston,  jun,,  for  the  plainti£F. 
Bodman,  contra. 

By  Courts  Pbabson,  J.  On  the  ninth  day  of  January,  1817» 
Patience  OtoS  executed  a  deed  by  which,  in  consideration  of 
natural  love  and  afifection,  she  gave  and  conveyed  to  her  grand- 
children, ''  Washington  and  Lewis  Dupree,  sons  of  Bobert  and 
Bachel  Dupree,  and  to  the  next  of  their  heirs  lawfully  begotten 
of  their  bodies  (Peggy  Ann  Dupree  only  excepted),  a  slave 
named  Bose."  On  the  ninth  day  of  October,  1817,  the  plaintiff, 
who  is  a  child  of  the  said  Bobert  and  Bachel  Dupree,  was  bom, 
and  by  this  bill  he  claims  one  third  of  Bose  and  her  increase. 

It  is  conceded  that  no  other  after-bom  child  of  Bobert  and 
Bachel  Dupree  except  the  plaintiff  could  take  under  this  deed 
of  gift;  and  his  claim  is  put  upon  the  ground  that  he  was  in 
ventre  sa  mere  at  the  date  of  the  deed,  and  was  in  contemplation 
of  law  in  esse,  and  capable  of  acquiring  a  right  of  property. 
For  according  to  the  calculation  by  the  ordinary  course  of  nature 
he  was  conceived  six  days  before  the  date  of  the  deed,  and  the 
question  is.  Can  an  atom,  a  thing  in  its  mother's  womb,  ail 
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days  old,  acquire  a  right  of  property  by  a  common-law  conyej- 
ance? 

Sach  an  idea  may  be  consistent  with  the  refinements  of  the 
civil  law,  or  with  the  doctrine  of  uses  and  of  executoiy  bequests 
and  executory  deviseSy  which  is  borrowed  from  the  civil  law,  but 
is  wholly  at  variance  with  the  plain,  direct,  and  tangible  maxims 
of  the  common  law;  and  its  bare  suggestion  would  have  shocked 
the  sages  of  that  practical  system  of  laws  built  up  by  immemorial 
usage  and  common  custom,  and  having  for  its  basis  certain 
maxims,  all  of  which  rest  upon  the  fundamental  principle  that 
property  can  not  be  acquired  or  lost  except  by  some  open,  overt 
act  palpable  to  the  senses,  about  which  there  can  be  no  mis* 
take. 

Property  must  at  all  times  have  an  owner.  One  person  can 
not  part  with  the  ownership  unless  there  be  another  person  to 
take  it  from  him.  There  must  be  a  ''  grantor  and  a  grantee,  and 
a  thing  granted."  In  considering  the  application  of  these  paax- 
ims,  the  question  may  be  disincumbered  by  leaving  Washington 
and  Lewis  Dupree  out  of  view,  and  considering  the  deed  of  gift 
as  purporting  to  be  made  to  the  plaintiff.  For  he  claims  by 
purchase,  as  distinguished  from  descent,  succession,  or  distri- 
bution, and  must  make  his  title  clear  upon  an  independent  foot> 
ing,  being  entitled  to  no  aid  from  Washington  and  Lewis,  as 
trustees  for  him,  because  there  is  not  the  slightest  ground  for 
putting  them  in  that  relation. 

Suppose  a  case  of  land,  which  at  common  law  could  only  pass 
by  f eoffinent.  To  whom  or  to  what  could  liveiy  of  seisin  have 
been  made?  Who  would  have  performed  the  services?  Or 
take  the  case  of  a  chattel.  A  gift  must  be  accompanied  hj 
actual  delivery.  To  whom  or  to  what  could  the  delivery  be 
made?  To  a  thing  six  days  old  in  its  mother's  womb?  And 
.yet,  unless  the  right  of  property  passed  at  the  date  of  the  gift, 
it  could  not  pass  at  all  unless  the  donor  chose  afterwards  to 
make  a  new  gift.  It  is  true  that  in  conveyances  to  uses  and  in 
wills,  which  are  governed  by  doctrines  borrowed  from  the  civil 
law,  a  great  departure  has  been  made  from  the  maxims  of  the 
common  law.  For  instance,  a  fee  may  be  limited  after  a  fee; 
a  limitation  over  may  be  made  in  a  chattel  after  giving  a  life 
estate;  a  freehold  may  be  made  to  commence  in  fuiuro;  and  a 
springing,  shifting,  or  contingent  use  may  be  made  to  arise  at 
any  time  afterwards,  provided  it  be  not  too  remote.  For  inas- 
much as  the  legal  ownership  passed  to  the  trustee  or  the  heir  at 
law  or  executor,  that  was  supposed  to  satisfy  the  rule  of  the 
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common  law,  which  requires  that  property  should  at  all  times 
liaTe  an  owner;  and  the  use  was  left  to  be  shifted  about  accord- 
ing to  the  intention  of  the  grantor,  until  it  became  neoessaij 
that  the  use  should  draw  to  itself  the  legal  estate,  when  it  of 
necessily  became  fixed.  By  way  of  further  illustration,  a  be- 
quest or  use  limited  to  the  children  of  A.  passes  only  to  such 
children  as  A.  has  at  the  time  (and  we  will  suppose  a  child 
en  venire  would  be  included);  but  a  bequest  or  use  limited  to 
the  children  of  A.,  after  an  estate  to  her  for  life,  remains  open, 
80  as  to  tale  in  all  the  children  she  may  have  at  her  death. 
And  this  class  of  cases  is  put  on  the  ground  that  by  reason  of 
the  life  estate  it  does  not  become  necessary  to  fix  the  legal 
ownership  until  the  death  of  the  taker  of  the  first  estate.  Again, 
by  way  of  use  or  will,  a  limitation  over  in  a  chattel,  after  a  life 
estate,  may  be  made.  This  could  not  be  done  by  a  common- 
law  conveyance,  and  can  only  be  done  now  in  regard  to  slaves 
by  a  special  statute. 

These  instances  show  the  difference  between  the  rules  applica- 
ble to  a  conveyance  at  common  law  and  a  conveyance  under 
the  doctrine  of  uses  or  of  wills;  and  although  in  the  latter  there 
is  a  strong  inclination — ^we  may  almost  say  a  settled  rule — to 
treat  an  infant  en  ventre  as  a  thing  in  esse,  yet  no  case  can  be 
found  in  which  it  was  ever  so  treated  in  a  common-law  convey- 
ance. Nor  can  it  be  so  treated  without  breaking  down  the 
maxims  of  the  common  law. 

*'  In  respect  of  the  grantee,  three  things  are  requisite:  that 
he  be  a  person  in  being  at  the  time  of  the  grant  made  (if  he  be 
to  take  immediately);  if  he  be  to  take  by  way  of  remainder,  it 
is  not  necessary  that  he  should  be  in  being."  But  it  is  neces- 
sary that  he  should  come  into  being  during  the  continuance  of 
the  particular  estate,  or  eo  instanti  of  its  termination:  Shep. 
Touch.  235;  Co.  Lit.  2,  3;  Perkins,  sec.  43;  Touch.,  c.  9,  no.  4. 
''By  the  strict  rule  of  law,  if  A.  was  tenant  for  life,  remaindei 
to  his  own  eldest  son  in  tail,  and  A.  died  without  issue  bom, 
but  leaving  his  wife  enceinte,  or  big  with  child,  and  after  his  death 
a  son  was  bom,  this  son  could  not  take  by  virtue  of  the  re- 
mainder; for  the  particular  estate  determined  before  there  ma 
any  person  in  esse  in  whom  the  remainder  could  vest."  Tr? 
remedy  this,  the  statute  10  &  11  Wm.  HI.  allows  remainders 
to  vest  in  children  while  yet  in  their  mother's  womb:  2  Bla. 
Oom.  169,  and  note.  That  statute  is  confined  to  remainders. 
There  is  no  statute  which  enables  children  while  yet  in  their 
mother's  womb  to  take  directly  by  a  deed  of  gift  at  common  law* 
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''  If  a  woman  be  quick  with  child,  and  by  a  potion  lilleth  it 
in  her  womb,  or  if  a  man  beat  her,  whereby  the  child  dieth  in 
her  body,  this  is  a  great  misprision,  but  no  murder.  But  if  the 
cluld  be  born  alive  and  dieth  of  the  potion  or  the  battery,  this 
is  murder,  for  it  is  accounted  in  rerum  natura  when  it  is  bom 
alive.  If  a  man  counsel  a  woman  to  kill  the  child  within  her 
womb  when  it  shall  be  bom,  and  after  she  is  delivered  of  the 
child  she  killeth  it,  the  counselor  is  accessozy  to  the  murder; 
and  yet  at  the  time  of  the  counsel  no  murder  could  be  com- 
mitted  of  the  <^d  in  utero  matris,  because  it  was  not  in  rerum 
naiura:"  8  Co.  Inst.  50.  These  authorities  show  conclusively 
what  is  the  common  law  upon  this  subject,  and  by  that  this  case 
must  be  decided. 

Mr.  Moore  cited  several  authorities;  among  others,  Mac- 
pherson  on  Infants,  and  the  cases  there  referred  to,  25  Law  Lib., 
N.  S.,  565.  They  only  show  that  in  regard  to  the  declaration 
and  limitation  of  uses,  and  in  regard  to  legacies,  the  courts  of 
equity  and  the  ecclesiastical  courts  have  adopted  the  rule  of  the 
civil  law,  by  which  an  infant  en  ventre  is  considered  as  bom. 
Among  other  instances  given  by  Macpherson — a  man  may  sur- 
render copyhold  land  immediately  to  the  use  of  an  infant  en 
venire  sa  mere,  "  for  a  surrender  is  a  thing  executory,  and  noth- 
ing vests  before  admittance."  This  last  expression  explains 
that  case.  The  title  of  the  surrender  vests  in  a  third  person 
until  the  infant  is  bom  and  becomes  capable  of  taking  an  estate. 

We  have  no  sort  of  doubt  that  Mrs.  Ooff  intended  all  the 
children  of  Robert  and  Bachel  Dupree  (Peggy  Ann  excepted), 
without  reference  to  the  time  of  their  birth,  to  be  participants 
of  her  bounty;  and  the  only  regret  is  that  she  did  not  call  upon 
a  lawyer,  who  would  have  drawn  a  conveyance  passing  the  prop- 
erty to  a  trustee,  by  which  the  uses  could  have  been  kept  open 
until  the  death  of  Mrs.  Dupree,  so  as  to  let  in  all  of  her  chil- 
dren. But  she  chose  to  make  a  common-law  conveyance  directiy 
to  the  children;  and  of  course  no  other  could  take  under  her 
deed  of  gift  except  those  in  esse,  or  as  my  Lord  Coke  expresses  it, 
in  rerum  natura,  when  the  right  of  property  passed  out  of  her, 
to  wit,  at  the  date  of  the  deed  of  gift.  The  owners  were  then 
called  for — it  was  then  necessary  for  them  to  take  the  property. 
The  plaintiff  could  not  answer  the  call,  and  there  is  no  rule  of 
the  conmion  law  by  which  we  can  give  him  another  day. 

It  is  unnecessaiy  to  notice  the  other  questions. 

Bill  dismissed,  with  costs. 

Am.  Dbo.  Vol.  LIX— W 
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Child  kn  Vsmtbs  ba  Mxeb,  when  Bboabdid  as  zh  Ebbb.— TUi  sab- 
Jeot  is  diaoiuMd  in  the  note  to  Harper  ▼.  Archer,  43  Am.  Deo.  472.  A  ood- 
▼eyaooe  in  tnut  for  a  wonum  and  her  children,  she  having  children  at  the 
time,  nothing  appearing  on  the  faoe  of  the  deed  to  show  a  contrary  intvit^ 
was  held  to  vest  an  estate  in  the  mother  and  the  children  then  bom,  and  in 
one  en  venire  ea  mere,  as  tenants  in  common,  bat  that  the  children  bom  after 
were  not  entitled  to  it.  The  coart  referred  to  the  principal  esse,  and  said  it 
did  not  conflict  with  the  yiews  there  laid  down. 


May  v.  Smith. 

[BunsB't  Equixt,  196.] 

ADMiNiarrRATOB  OAir  vor  Joiv  Count  for  Debt  Dos  Hm  Indztiiktallt 

with  one  in  his  representatiTe  capacity,  either  at  law  or  in  equity. 
All  Pebsons  LrrutanxD  in  SusjxcT-MATTEa  of  Suit  must  bi  Madb 
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calling  him  to  aooonnt  for  it  by  one  claiming  to  be  entitled  to  the  bond. 
In  snch  a  case  it  is  not  a  sufficient  answer  that  the  assignor  is  dead  and 
that  there  is  no  personal  representative,  as  it  is  the  duty  of  the  party 
seeking  relief  to  procnre  a  representative,  and  it  is  therefore  no  answer 
for  the  plaintiff  that  he  is  the  representatite. 


Bill  in  equity.    The  opinion  states  the  case. 


Winston,  for  the  plaintifr. 

Dargan  and  Kelly,  contra* 

By  Court,  Nash,  C.  J.  The  bill  can  not  be  sustained  in  its 
present  form.  It  is  filed  by  Peter  May,  as  the  administrator 
with  the  will  annexed  of  Beading  Anderson,  and  part  of  the 
prayer  is, ''  that  the  defendants  may  account  with  the  plaintiff 
for  the  assets  of  the  deceased  in  their  hands;"  and  another  prayer 
is,  that  the  defendants  may  account ''  for  the  effects  belonging  to 
your  orator  deposited  in  their  hands  by  the  deceased."  Here 
are  two  distinct  and  independent  causes  of  action  united:  one 
to  call  in  and  collect  the  assets  of  the  deceased;  and  the  other 
to  follow  the  effects  of  the  plaintiff,  effects  due  to  him  individ- 
ually  and  in  his  own  right.  At  law,  an  executor  or  administra- 
tor can  not  join  a  count  for  a  debt  due  to  him  individually 
with  one  in  his  representative  capacity.  Neither  can  they  be 
joined  in  equity:  Adams'  Eq.,  2d  ed.,  567;  Davoue  v.  Fanning, 
4  Johns.  Ch.  199;  Bedsole  v.  Monroe,  6  Ired.  Eq.  815.  And  the 
reason  assigned  is,  that  different  decrees  and  proceedings  might 
be  required;  for  convenience,  therefore,  the  joinder  will  not  be 
permitted.    For  this  cause  the  defendant  might  have  demurxad. 
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Waiting,  howerer,  <lu8  objection,  the  case  lias  been  pat,  in  the 
axgoment  before  ns,  npon  the  second  ground.  The  bill,  in  the 
stating  part,  all^fes  that  the  deceased.  Beading  Anderson,  was 
the  agent  of  the  plaintiff  to  cany  on  the  business  of  selling  gro* 
ceries,  and  that  the  plaintiff  famished  all  the  capital.  It  tiien 
states  **  that  he  [the  plaintiff]  was  the  owner  of  a  tract  of  land, 
which  he  aathorized  the  deceased  to  sell,  which  he  did  to  one 
McEorkle,  and  took  in  payment  the  bond  of  Joseph  Blair,  with 
the  indorsement  of  McEorkle,  and  which  he,  Anderson,  in- 
dorsed and  deliyered  to  the  defendant  Mrs.  Paul."  The  bill 
claims  this  bond  as  belonging  to  the  plaintiff  individaally,  upon 
the  ground  that  the  land  was  his.  Upon  this  ground  alone  the 
case  has  been  argued  before  us.  Waiving  all  remarks  upon  the 
suspicious  nature  of  the  whole  connection  between  Anderson 
and  the  plaintiff  in  this  business,  and  looking  upon  the  bill  pro 
hoc  vice  as  filed  by  Peter  May  to  follow  this  bond  into  the  hands 
of  Mrs.  Paul  and  her  husband,  Mr.  Paul,  has  the  plaintiff  enti- 
tled himself  to  a  decree?  We  think  not.  It  is  a  general  prin- 
ciple in  equity  that  all  persons  interested  in  the  subject-matter 
in  dispute  must  be  made  parties.  The  bond  was  by  MoKorkle, 
the  obligee,  indorsed  to  Anderson,  and  by  him  indorsed  to  Mrs* 
Paul.  By  these  several  indorsements  the  legal  title  to  the  in- 
strument is  in  the  defendant  Mr.  Paul.  In  calling  him  to  ac- 
count for  it,  his  assignor  is  a  necessary  party,  because  the  defend- 
ant Paul  would  be  entitled  to  redress  out  of  him. 

The  reason  of  the  general  rule  above  stated  is,  that  a  court  of 
equity  seeks  to  arrange  by  one  suit  all  the  claims  arising  out  of 
the  same  transaction  between  the  parties  interested.  The  de- 
fendants, then,  are  entitled  to  have  the  representative  of  Beading 
Anderson  before  the  court,  in  order  that  their  respective  rights 
and  interests  growing  out  of  the  transaction  may  be  settled. 
Another  reason  is,  that  the  estate  of  Anderson  is  primarily  an- 
swdlrable,  and  the  defendant's  secondarily.  If  tlie  representa- 
tive of  Anderson  was  properly  before  the  court,  and  the  plaintiff 
entiUed  to  a  decree,  the  decree  would  be  that  it  should  be  dis- 
charged in  the  first  place  out  of  his  estate,  and  if  there  were  no 
assets,  or  not  sufficient,  then  by  the  defendant  Paul:  PoweU  v. 
MaJUMs,  4  Ired.  L.  84  [40  Am.  Dec.  427];  Murphy  v.  Moore,  4 
Ired.  Eq.  118;  Hoyle  v.  Moore,  Id.  175.  It  is  objected  on  the 
part  of  the  plaintiff  May  that  he  is  the  representative  of  Ander- 
son, and  that  he  could  not  make  himself  a  defendant.  But  who 
has  placed  him  in  that  position  ?  It  was  his  own  voluntary  act, 
and  he  must  abide  the  consequence. 
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It  ia  no  8u£Gicient  answer  to  the  objection  for  the  want  of  par- 
ties that  one  interested  is  dead  and  there  is  no  personal  repre- 
sentative. It  is  the  duty  of  those  seeking  relief  by  bill  in  equity 
in  a  matter  in  which  the  deceased  person  is  interested  to  procure 
a  representative,  and  it  can  therefore  be  no  answer  for  the  plaint- 
iff that  he  is  the  representative:  Martin  v.  McBryde^  8  Ired.  Eq. 
531.  Further,  he  has  not  averred  a  want  of  assets.  On  the 
contrary,  an  inventory  has  been  filed  as  an  exhibit,  showing 
that  he  has  in  his  hands,  of  the  deceased  Anderson's  effects, 
more  than  the  amount  of  his  claims^  and  out  of  which  he  has  a 
right  of  detainer. 

The  truth  is,  the  bill  is  so  singularly  constructed  that  no 
lief  can  be  had  under  it. 

Bill  dismissed,  with  costs. 


NaoBSSABT  Paktiss,  Gbnbballt:  See  Bqfil  v.  Fiaher^  65  Am.  Dea  027; 
Colt  v.  Robertmm^  Id.  784;  WaJtU  v.  Stede,  54  Id.  207;  BaUertcn  v.  CSIOet, 
Id.  539;  Hophifu  t.  HopHru,  Id.  663;  McMaJkan  v.  McMdhan,  53  Id.  481; 
Mo(yr  V.  Vtaaike^  52  Id.  655;  Hightower  v.  ThonUony  Id.  412;  Union  Bank  v. 
PotoeWa  Heirs,  Id.  367;  Robinson  v.  Collier,  Id.  572;  Clark's  Heirs  v.  Far- 
row, Id.  552;  Vance  v.  Blair,  51  Id.  467;  Jones  v.  BlanUm,  Id.  415;  Carter 
V.  Jones,  49  Id.  425;  Montandon  v.  Deas,  48  Id.  84;  Plowmanv.  Riddle,  Id. 
92;  Trimble  v.  Boothby,  45  Id.  526;  Roberts  v.  McLean,  42  Id.  529;  Leigh  ▼. 
Smith,  Id.  183,  and  note;  PalUm  v.  Magraih,  33  Id.  9a 

Crxditobs  can  Suk  Only  through  Bepbkssntatevb  ov  DmiAHMni  Sas 
Wortk^  V.  Johnmm,  52  Am.  Dec.  399. 


Ltehly  V.  Wheeleb. 

[Bqsbbb'b  Equut,  20T.) 

GxNxaAL  Chabok  or  Combination,  Collusion,  and  Fbaud^  no 

how  often  intimAted,  does  not  give  plaintiff  any  groond  to  itaiid  on  in  • 
ooort  of  equity;  he  must  bring  his  case  within  some  distinct  principle  or 
head  of  equity  jorisdiction. 

Fraudulent  Combination  to  Keep  Plaintiff  out  or  Pobskssion  is^ot 
Cognizable  in  Equitt,  where  the  plaintiff  has  not  established  his  titlo 
at  law,  and  no  irreparable  injury  ia  threatened. 

To  Entitle  One  to  Bill  of  Peace,  the  complainant  most  satisfactorily 
establish  his  title  at  law. 

Injunction  against  Destbuotive  Trespass  does  not  Lie  when  complain- 
ant has  not  established  his  title  at  law,  and  no  irreparable  injury  is 
threatened. 

Quebtion  whether  Convetances  are  Fraudulent  as  to  Creditobs 
nnder  the  statute  of  Elizabeth,  when  presented  collaterally  in  a  suit 
already  constituted  in  a  court  of  equity,  is  one  which  that  court  will 
either  decide  or  have  tried  at  law;  but  equity  will  not  take  a  dJstinot 
and  independent  jurisdiction,  unconnected  with  any  other  aqoitabla  in* 
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gredient»  In  order  to  try  a  mere  question  of  fraud  against  creditors,  as 
the  latter  have  a  clear  remedy  at  law. 

In  March,  1843,  plaintiif  filed  a  bill  against  the  defendant 
Wheeler,  and  in  June,  1848,  obtained  a  decree  for  a  large  sum, 
upon  which  execution  issued,  and  the  house  and  lot  in  question 
were  sold,  and  purchased  by  the  plaintiff,  who  sued  out  a  writ 
of  possession.  Wheeler,  in  April,  1843,  conveyed  the  premises 
by  deed  of  trust  to  secure  certain  indebtedness  to  one  Locke, 
and  in  1848  Locke  conveyed  them  to  Chaffin.  The  latter 
brought  ejectment  against  Wheeler,  obtained  judgment  by  de- 
fault, and  took  out  a  writ  of  possession.  This  writ  was  sued 
out  after  the  plaintiff's.  Wheeler  was  all  the  time  in  possession 
of  the  premises,  and  Locke  and  ChafSn  are  his  brothers-in-law. 
The  plaintiff  alleges  that  the  deeds  from  Wheeler,  Locke,  and 
from  the  latter  to  ChafiSn  were  fraudulent;  that  a  combination 
existed  between  the  three  to  deprive  plaintiff  of  the  benefit  of 
his  writ  of  possession;  that  the  judgment  by  default  was  taken 
and  Chaffin's  writ  sued  out  with  the  fraudulent  intention  of 
ejecting  the  plaintiff  on  his  taking  possession.  The  bill  prayed 
for  an  injonction  restraining  ChafiSn  and  his  confederates  from 
interrupting  the  execution  of  plaintiff's  writ  of  possession  by 
executing  his  fraudulent  writ,  and  that  the  plaintiff  be  quieted 
in  his  possession  under  his  writ  when  obtained.  The  defend- 
ants alleged  that  the  deeds  were  bona  fide  and  for  valuable  con* 
sideration.  Chaffin  alleges  he  was  willing  Wheeler  should 
continue  in  possession  until  he  had  a  good  opportunity  to  sell; 
he  denies  any  fraudulent  combination,  and  avers  a  willingness 
to  have  conflicting  claims  settled  in  action  at  law.  The  court 
dissolved  the  preliminary  injunction  granted,  and  the  plaintifl 
appealed. 

Oraige,  for  the  plaintiff. 

Boy  den,  contra. 

By  Court,  Peabson,  J.  We  might  content  ourselveB  with 
affirming  the  order  dissolving  the  injunction  on  the  ground  that 
the  allegations  of  the  bill  are  fully  answered;  but  that  might 
tempt  the  plaintiff  to  proceed  with  his  bill,  in  the  hope  of  being 
able  to  disprove  the  answers,  and  thus  costs  would  be  incurred 
unnecessarily;  for  which  reason  we  think  it  best  to  put  our  de- 
cision on  the  ground  that,  according  to  the  plaintiff's  own 
allegations,  he  does  not  entitle  himself  to  the  interference  of  a 
court  of  equity. 

A  general  charge  of  combination,  collusion,,  and  fraud,  no 
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matter  how  often  intimated,  does  not  give  a  plaintiff  any  ground 
to  stand  on  in  a  court  of  equity;  he  must  bring  his  case  within 
some  distinct  principle  or  head  of  equity  jurisdiction.  Admit 
that  there  is  a  combination  between  Cha£Bn  and  Wheeler,  by 
which  the  latter  is  to  be  allowed  to  remain  in  possession  as  long 
as  he  can  hold  off  the  plaintiff,  and  the  former  is  to  be  ready  to 
interfere  and  turn  the  plaintiff  out  as  soon  as  he  shall  take  pos- 
session under  his  writ,  and  put  Wheeler  back  into  the  posses- 
sion again;  and  that  Chaffin  took  the  judgment  in  the  action  of 
ejectment  in  order  to  have  a  writ  of  possession  ready  for  that 
purpose — ^and  the  question  is.  Does  the  plaintiff's  case  fall  un- 
der the  head  of  any  equity  jurisdiction  ?  The  answer  is.  It  does 
not,  for  two  reasons — the  plaintiff  has  not  established  his  title 
at  law,  and  no  irreparable  injury  is  threatened. 

From  the  special  prayer  that  the  plaintiff  may  be  quieted  in 
his  possession,  when  he  obtains  it  under  his  writ  of  possession, 
and  that  the  defendants  may  be  enjoined  from  depriving  him  of 
such  possession  by  executing  their  false  and  fraudulent  writ  of 
possession,  the  idea  seems  to  have  been  that  the  plaintiff's  case 
falls  either  under  the  head  of  a  '*  bill  of  peace  "  or  of  "  injunc- 
tion against  destructive  trespass." 

In  regard  to  the  former,  it  is  settled,  "  where  the  plaintiff 
lias,  after  repeated  and  satisfactoiy  trials,  established  his  right 
fit  law,  equity  will  interfere  to  suppress  future  litigation  of  the 
right."  ^*  However,  courts  of  equity  will  not  interfere  in  such 
cases  before  a  trial  at  law,  nor  until  the  right  has  been  satis- 
factorily established  at  law.  But  if  the  right  is  satisfactorily 
established,  it  is  not  material  what  number  of  trials  has  taken 
place,  whether  two  only,  or  more:"  Story's  Eq.  Jur.,  sec.  859. 

In  regard  to  the  latter,  it  is  settled,  *'  an  injunction  will  lie 
for  protection  of  a  title  admitted  or  proved  at  law,  whenever 
the  act  complained  of  is  not  a  mere  ouster  or  temporary  tres- 
X)ass,  but  is  attended  with  permanent  results,  destroying  or 
materially  altering  the  estate;  as,  for  example,  if  a  man  be 
pulling  down  his  neighbor's  house,  or  the  like.  If  it  be  a  mere 
ouster  or  temporary  trespass,  the  recovery  of  the  land  by  an 
action  of  ejectment,  or  of  damages  by  an  action  of  trespass,  are 
fiu£Gicient  remedies,  and  an  injunction  will  not  lie:"  Adams'  Eq. 
210,  and  note  thereto;  ''  there  must  be  something  particular 
in  the  case,  so  as  to  bring  the  injunction  under  the  head  of 
quieting  the  possession,  or  preventing  irreparable  injury,"  fox 
which  Livingston  v.  Livingston^  6  Johns.  Ch.  497  [10  Am.  Dec, 
853],  is  cited. 
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The  plaintiff's  proper  coarse,  therefore,  was  to  take  possession 
under  his  writ,  and  if  Chaffin  ousted  him,  the  remedy  was  to 
bring  an  action  of  ejectment  against  Chaffin,  in  which  the  title 
at  law  could  be  tried.  Until  the  plaintiff  does  tiy  his  titie  at 
law,  no  matter  what  he  may  allege  as  to  combination  and  con- 
spiracy to  disturb  his  possession  and  interfere  with  his  enjoy- 
ment of  the  properly,  equity  can  not  interfere;  for  until  tiien 
he  has  not  shown  himself  entitied  to  the  possession  of  the  prop- 
erty, and  consequentiy  he  has  nothing  for  a  court  of  equity  to 
protect. 

From  the  general  prayer  with  which  the  bill  concludes,  it  may 
be  that  the  plaintiff  supposed  he  had  a  right  to  relief  in  equity 
upon  the  ground  that  the  deed  from  Wheeler  to  Locke  was 
fiaudulent  as  to  creditors,  and  the  deed  from  Locke  to  Chaffin 
was  also  fraudulent  as  to  creditors;  and  so  both  deeds  were  void 
under  the  statute  of  Elizabeth.  If  so,  the  plaintiff  has  a  clear 
remedy  at  law.  The  real  matter  of  contention  between  him  and 
Chaffin  is  whether  the  deeds  under  which  the  latter  claims  are 
fraudulent  as  to  creditors.  That  depends  upon  the  intent  with 
which  they  were  executed,  and  is  a  matter  pecidiarly  fit  for  the 
investigation  of  a  jury.  It  is  true,  when  a  question  of  the  kind 
is  presented  collaterally  in  a  suit  already  constituted  in  a  court 
of  equity,  that  court  will  either  decide  it  or  have  it  tried  at  law; 
but  the  court  will  not  take  a  distinct  and  independent  jurisdic- 
tion, unconnected  with  any  other  equitable  ingredient,  in  order 
to  try  a  mere  question  of  fraud  against  creditors  under  the  stat- 
ute of  Elizabeth,  because  it  is  purely  a  legal  question. 

It. is  proper  to  add  that  both  defendants  fully  deny  the  alle- 
gations of  fraud  in  reference  to  these  deeds,  and  aver  that  they 
were  executed  bona  fide,  and  challenge  the  plaintiff  to  a  trial  of 
that  issue  before  a  jury. 

Interlocutory  order  dissolving  the  injunction  affirmed. 


COUBTS  OF  Law  ANB  EqITITT  HAVB  CONOURKKNT  JVRISDICnON  IN  GA8B 

OF  Fraud:  Rogers  v.  Brent,  50  Am.  Dec.  422,  and  note. 

Bill  in  Equitt  to  Set  Aside  Fbaudulknt  Gonvetanob,  whether  cred- 
itor most  exhaust  legal  remedy  before  filing  bill:  See  Chautauque  Go,  Bank  t. 
WhUej  57  Am.  Dec.  442,  and  note;  Meux  v.  Anthony,  62  Id.  274,  and  note. 

Bills  op  Peace. — This  enbject  ia  diseassed  in  the  note  to  Woodward  ▼. 
Sedy,  50  Am.  Dec.  445. 

Injunction  against  Trespass,  when  Granted:  See  White  t.  Flannigam, 
65  Am.  Dec.  668,  and  note.  The  principal  caae  was  cited  in  Thompson  t. 
MeNcUr,  Phill.  £q.  124,  on  the  point  that  courts  of  equity  interfere  relno- 
tantly  in  applications  for  special  injunctions  to  restrain  trespass,  and  new 
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Qoleas  it  was  apparent  that  bat  for  each  interfereiioe  the  Injttry  woald  be 
irreparable,  and  that  no  redress  coald  be  obtained  at  law. 

iNTKRnCBBNCB    OF    EQCITT    WHSBX    LaW    AFFORDS    ADBQUATK    RxLISF: 

8ee  DogffeU  v.  HaH,  58  Am.  Deo.  464;  De  WiU  ▼.  Hoffa,  56  Id.  352;  Brad- 
ford V.  Chreenway,  52  Id.  203;  Oarvin  t.  Squire,  60  Id.  224;  Bank  of  Utica  ▼. 
Meraereau,  49  Id.  189.  Where  plaintiff  alleges  that  he  signed  and  sealed, 
bat  never  delivered,  a  writing  parporting  to  be  a  deed  for  certain  land,  bat 
that  defendant  fraudnlently  got  possession  of  the  writing,  and  by  color  of  it 
committed  trespass  on  lands,  to  his  damage,  etc.,  equity  will  not  take  cogni- 
nnce  of  the  cause,  as  the  remedy  u  at  law:  RyUmd  v.  Chrron^  64  K.  C  357* 
elting  the  principal  case. 


Wright  v.  Bowdbn. 

[1  Joxxs*  Bquttt,  15.] 
Bnii  Lm  to  Bzsoutx  Dxoreb  where,  owing  to  the  neglect  of  the  parties  ta 
proceed  under  it^  their  rights  have  become  embarrassed  by  snbseqaant 
events,  and  a  new  decree  is  necessary  to  ascertain  them,  and  where  the 
decree  is  not  anjust  or  inequitable. 

Bill  to  execute  a  decree.    The  opinion  Btates  the  caae. 
O.  O.  Wright,  for  the  plaintiff. 
Wivslow,  covUra, 

By  Oourt,  Nash,  0.  J.  The  bill  is  to  execute  a  decree  hereto- 
fore made  in  the  court  of  equity  for  Duplin  counfy.  The  de» 
fendants  file  a  general  demurrer^  and  the  cause  is  transferred 
by  consent  to  this  court  for  argument. 

The  facts  of  the  case,  as  admitted  by  the  demurrer,  are  as 
follows:  The  plaintiff  was  appointed  executor  of  the  will  of 
James  Wright,  deceased,  and  trustee  for  his  children.     The 

testator  died  in  the  year ,  and  the  plaintiff  was  duly  qualified 

as  his  executor;  the  will  disposed  of  both  real  and  personal 
property  among  testator's  children,  one  of  whom  was  John 
Beck  Wright.  A  bill  was  filed  by  the  present  def endants,  Daniel 
Bowden  and  Loftin,  as  purchasers  of  the  equitable  interest  of 
John  B.  Wright  in  certain  slaves  bequeathed  to  the  complain* 
ant  in  trust  for  him,  and  by  the  other  legatees  and  devisees 
under  the  will  of  James  Wright,  praying  for  a  determination  of 
the  trust  and  due  delivery  of  the  property.  John  Beck  Wright 
became  lunatic  pending  the  bill,  and  by  hia  committee  Bobert 
T.  Murphy  was,  by  a  supplemental  bill,  made  a  party.  At  a 
subsequent  term  of  the  court,  by  an  interlocutory  order,  com- 
missioners were  appointed  to  divide  the  lands  and  slaves  among 
the  claimants;  and  "it  is  further  ordered  and  decided  by  the 


Dec.  1853.]  Wbighi  v.  Bowden.  601 

eourt,  that  the  part  or  portion  of  the  real  estate  allotted  to  John 
B.  Wright  be  allotted  and  set  apart,  subject  to  a  claim  which 
Isaac  Wright,  trustee,  has  against  the  said  John  B.  Wright  for 
two  hundred  and  thirtj-one  dollars,  with  interest,  etc.,  the  said 
lien  having  accrued  to  said  Isaac  Wright,  he  having  purchased 
a  claim  set  up  to  John  B.  Wright's  interest  in  said  lands,  to 
prevent  litigation  and  the  title  from  being  clouded."  The  report 
of  the  commissioners  was  duly  made  and  returned  to  the  spring 
term,  1851,  of  Duplin  court  of  equity,  where  the  following  de- 
cree was  made:  ''  The  cause  coming  on  to  be  heard  on  the  bill, 
etc.,  it  is  ordered  by  the  court  that  the  report,  as  returned,  be 
confirmed  in  all  things,  and  it  is  ordered  and  adjudged  and 
decreed  that  lot  No.  1  be  assigned  to  Robert  T.  Murphy  for 
the  use  of  John  B.  Wright,  a  lunatic,  Bobert  T.  Murphy  being 
hia  guardian  or  committee;  and  it  is  considered  by  the  court, 
and  it  is  hereby  decreed  that  lot  No.  1,  described  by  the  com- 
missioners in  the  report  to  this  term,  be  and  remain  liable  for 
the  sum  of  two  hundred  and  thirty-one  dollars,  with  interest 
from  the  nineteenth  of  February,  1849,  due  to  Isaac  Wright,  as 
appears  in  the  interlocutory  order  of  the  last  term  of  this  court. 
The  said  lot  No.  1  to  be  and  continue  responsible  for  the  above- 
mentioned  sum  until  the  same  is  paid."  By  the  same  decree 
Isaac  Wright  was  discharged  from  his  trust.  Subsequently 
thereto,  John  Wright  was,  by  an  inquisition  de  inquirendo  lunai' 
ico^  found  to  be  of  sound  mind,  and  he  sold  the  defendants 
Bowden  and  Loftin  lot  No.  1. 

The  decree  above  set  forth  is  still  in  force,  and  never  has  been 
performed.  No  part  of  the  money  decreed  to  Isaac  Wright  has 
been  paid  to  him.    This  bill  is  to  execute  it. 

In  a  bill  to  execute  a  decree,  the  principle  of  that  decree  is  its 
basis,  and  it  seeks  merely  to  carry  it  into  effect.  Such  a  bill 
may  be  filed  where  an  omission  has  been  made  in  consequence 
of  all  the  facts  not  appearing  on  the  record:  HodBon  v.  Ball^  1 
Phill.  L.  181.  Or  where,  owing  to  the  neglect  of  parties  to  pro- 
ceed under  it,  their  rights  have  become  embarrassed  by  subse- 
quent events,  and  a  new  decree  is  necessary  to  ascertain  them: 
Mitford  on  Pleading,  95.  The  plaintiff  in  such  a  bill  can  not 
impeach  the  decree.  If  it  goes  beyond  the  execution  of  it,  it  is 
a  bill  to  impeach.  The  defendant,  however,  is  under  no  such 
restriction,  and  may  show  that  it  ought  not  to  be  executed.  If, 
however,  it  can  be  enforced  under  the  ordinary  process,  it  will  be 
asBomed  to  be  correct.  But  the  court  can,  in  respect  of  the 
•pedal  application,  examine  the  decree,  and  if  it  be  unjust,  re* 
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toae  its  aid:  Id.  97;  2  Daniell's  Ch.  Pr.  1407;  HamiJJUm  t. 
HoughUm,  2  Bligh,  169.  As  before  remarked,  the  decree  sought 
to  be  executed  by  these  proceedings  is  still  in  force.  We  hare 
examined  it,  and  see  in  it  nothing  unjust  or  inequitable.  The 
plaintiff,  as  trustee  of  John  B.  Wright,  advanced  the  sum  decreed 
him  for  and  on  account  of  his  cestui  que  trusty  to  quiet  his  title 
to  the  land  in  question,  and  there  is  certainly  no  injustice  on  his 
part  in  asking,  or  the  court  in  decreeing,  the  repayment  of  it. 
It  "was  necessary  for  the  plaintiff  to  ask  the  aid  of  the  court. 
New  parties  had  become  interested,  namely,  the  defendants 
Bowden  and  Lof tin,  by  virtue  of  their  purchase  from  John  B. 
Wright,  after  he  had  been  duly  declared  not  to  be  a  lunatic 
All  these  fiicts  are  admitted  by  the  demurrer. 
Demurrer  OTermled. 


Yates  v.  Golb. 

(Jom*  Equitt,  110.] 
WUX  CAN  NOT  SI  COBREOTBD  BT  EVIDXNOX  OF  MiSIAXB,  SO  M  tO  strik« 

out  the  name  of  a  legatee  and  insert  that  of  another  inadvertently 
omitted  by  the  drawer  or  copyer;  for  there  can  be  no  rerocation  or  alter- 
ation of  a  written  will  of  personalty  without  the  statatory  forms,  aad 
the  disappointed  intention  has  not  these  forma. 
Tbtdcont  to  Reform  Instkumsnt  in  Fayor  or  Mxrr  Volumtbsr  mnsl 
be  something  more  than  mere  dedarations;  but  most  be  proof  of  fsoti 
and  oircamstances  dehors  the  instrument  and  inoonsistent  with  ik 

Bill  to  reform  a  will.    The  opinion  states  the  case. 

Banks  and  Kelly ^  for  the  plaintiffs. 

Window  and  Strange^  contra. 

By  Court,  Battle,  J.  The  object  of  the  bill  is  to  obtain  the 
aid  of  a  court  of  equity  for  the  purpose  of  reforming  the  will 
of  the  testator,  Daniel  McBae,  so  as  to  take  from  the  defendant 
Lucy  Diggs  certain  slaves  therein  bequeathed  to  her  by  mistake 
as  alleged,  and  give  them  to  the  feme  plaintiff,  for  whom  it  is 
said  they  were  intended.  This  object,  if  attained  at  all,  must 
be  accomplished  by  a  parol  revocation  of  the  bequest  of  the  said 
Lucy,  and  then  by  a  nuncupative  will  giving  it  to  the  said  feme 
plaintiff.  Can  this  be  done  ?  No  authority  has  been  produced 
by  the  plainti£b'  counsel  to  show  that  it  can,  and  we  think  theie 
is  a  veiy  strong  and  decisive  reason  why  it  can  not.  Adams,  in 
his  treatise  on  equity,  after  stating  the  doctrine  in  relation  to 
the  reformation  of  instruments  inter  vivos,  says,  at  page  17S^ 
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that  **  a  will  can  not  be  corrected  by  evidence  of  mistake,  so  as 
to  supply  a  clause  or  word  inadyertently  omitted  by  the  drawer 
or  copyer;  for  there  can  be  no  will  without  the  statutory 
formSy  and  the  disappointed  intention  has  not  those  forms/' 
For  this  he  cites  Newburgh  v.  Newburgh^  5  Madd.  Ch.  864;  Jarm. 
Wills,  sec.  121;  8  Yin.  Abr.  188,  G,  a,  pi.  1.  To  the  same  effect 
is  1  Story's  Eq.  Jur.,  sec.  181.  Jarman  says  that  the  case  of 
Newbvurgh  v.  Newburgh,  supra,  was  carried  to  the  house  of  lords, 
and  there  approved  by  the  unanimous  opinion  of  all  the  judges. 
The  reason  given  why  a  court  of  equity  declines  to  interfere 
when  called  on  to  reform  a  will  would  seem  to  restrict  it  to  a 
devise  of  real  estate.  But  the  principle  is  certainly  applicable 
to  the  will  in  this  case,  though  it  be  but  a  bequest  of  personalty. 
In  the  thirteenth  section  of  the  statute  concerning  wills,  IB.  S., 
€.  122,  it  is  enacted  that ''  no  will  in  writing,  passing  or  be- 
queathing a  personal  estate  of  greater  value  than  two  hundred 
dollars,  or  any  clause  thereof,  shall  be  revocable,  otherwise  than 
by  some  other  will  or  codicil,  or  other  writing  declaring  the 
same,  or  by  canceling,"  etc.;  and  **  no  written  will,  passing  or 
bequeathing  a  personal  estate  of  two  himdred  dollars  or  less  shall 
be  altered  or  revoked  by  a  subsequent  nuncupative  will,  except 
the  same  be  in  the  life-time  of  the  testator  reduced  to  writing, 
and  read  over  to  him  and  approved,"  etc. 

It  is  obvious  that  with  a  slight  change  of  the  phraseology 
quoted  from  Adams  and  taken  substantially  from  the  opinion  of 
the  vice-chancellor  in  the  case  of  Newburgh  v.  Newburgh,  supra, 
we  may  say  here,  that  the  will  can  not  be  corrected  by  evidence 
of  mistake,  so  as  to  strike  out  the  name  of  the  legatee  and  insert 
that  of  another  inadvertently  omitted  by  the  drawer  or  copyer; 
for  there  can  be  no  revocation  or  alteration  of  a  \vritten  will  of 
personalty  without  the  statutory  forms,  and  the  disappointed 
intention  has  not  these  forms. 

Such  would  be  our  conclusion  in  this  case  were  the  evidence 
of  the  mistake  satisfactory;  but  it  may  not  be  improper  for  us 
to  declare  that  were  the  legal  objection  removed,  the  testimony 
of  the  plaintiffs  would  be  insu£Gicient  to  entitle  them  to  the  re- 
lief which  they  seek. 

Without  going  fully  into  the  subject,  it  may  suffice  to  say  that 
the  testimony  to  convert  a  deed,  absolute  on  its  face,  into  a  mort- 
gage (an  instrument  founded  on  a  valuable  consideration)  must 
be  something  more  than  mere  declarations:  must  be  proof  of 
facts  and  circumstances  dehors  the  deed,  inconsistent  with  the 
idea  of  an  absolute  purchase:  See  SoweU  v.  Barrett,  Busb.  Eq. 
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60,  and  the  cases  there  referred  to.    The  testimony  to  reform 
an  instmment  in  favor  of  a  mere  Tolunteer  conld  not  of  oonraa 
be  less. 
The  bill  muat  be  dismissed  with  costs. 


Pabol  EnDBfCB  or  Mibtaks  nr  Will:  See  CUffbrd  v.  Dyer^  57  Am.  Deo. 
708,  and  the  cases  cited  in  the  note.  Where  a  testator  intending  by  his  will 
to  ratify  and  confirm  parol  gifts  of  slaves  long  before  made  to  two  of  his  sons, 
by  mistake  describes  the  slaves  that  had  been  given  to  one  son  as  those  given 
to  the  other,  and  vice  ver«s,  the  conrt  will  declare  the  testator's  intention  to 
have  been  according  to  the  dispositions  by  parol  gifts:  Lowe  v.  Carierf  2  Jonee 
Eq.  377,  citing  the  principal  case. 

Rbtobmation  or  Comtracts:  See  LeUiOkadiOTfer  t.  Ddpky^  66  Am.  Dec  VSfli 
Burnt  V.  Hale,  62  Id.  186;  LeaxiU  r.  Palmer^  61  Id.  S33;  HarrU  t.  CoL  O. 
M.  /.  Co.,  Id.  448. 


Velbjm  V.  Tatlob^  Exeoutob. 

[1  Jons'  Equst,  121.] 
BzsouTOB  CAN  NOT  Bbxaik  Lsoatsb's  Shakb  to  secnre  payment  of  aiaiii<- 
ity,  nor  require  secnrity  for  its  payment,  when  a  testator  bequeathed  a 
certain  annuity  to  his  wife,  ana  it  was  agreed  that  each  legatee  pay  semi- 
annually a  certain  amount  to  discharge  it. 

EXBOUTOB  HAS  No  RiOHT  TO  RbQUIBB  BoND  FOB  FOETHOOMXNQ  OF  FBOP* 

EBTT  given  to  one  for  life,  with  a  remainder  over;  that  must  be  given  at 
the  instance  of  the  remainderman  if  there  be  good  ground  to  fear  that 
the  property  will  be  destroyed  or  taken  to  parts  unknown;  a/oriiori  the 
executor  can  not  require  a  bond  where  the  property  is  given  with  the 
absolute  power  of  disposition. 
BxEOUTOB  WILL  NOT  BX  Allowsd  HIS  C06T8  in  an  action  for  refoaing  to 
come  to  an  account  and  to  deliver  over  the  property,  where  his  reasoua 
for  refusing  are  entirely  untenable. 

B.  Tatlob  on  his  death  left,  among  other  desoendants,  the 
defendant  B.  P.  Taylor  and  two  grandchildren,  the  complainant 
Pelham  and  his  sister  Susan,  the  children  of  a  deceased  daugh- 
ter. The  deceased  bequeathed  an  annuity  to  his  wife,  and 
divided  the  rest  of  his  estate  among  his  children  and  Pelham 
and  Susan,  the  last  two  taking  a  share  equal  to  the  share  of  one 
of  the  children.  He  provided  in  relation  to  the  shares  of  the 
grandchildren  that  they  should  be  held  in  cross-remainders  in 
case  either  should  die  without  issue  surviving,  and  that  in  case 
of  the  death  of  the  survivor  without  issue  and  intestate,  his  or 
her  share,  with  the  accumulation,  should  go  to  the  other  children 
or  grandchildren,  the  latter  taking  per  stirpes;  the  testator  also 
declared  that  he  did  not  intend  to  prevent  the  survivor  from 
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disposing  of  it  in  any  manner  he  or  she  saw  fit.  The  limitation 
over  was  itself  subject  to  a  limitation  in  favor  of  the  husband  or 
wife  of  the  survivor,  and  such  person  was  to  receive  the  share 
allotted  to  him  or  her  by  law.  B.  P.  Taylor  and  others  were 
appointed  executors,  and  B.  F.  Taylor  was  also  appointed 
guardian  for  complainants.  A  sum  was  set  ai>art  by  the  execu- 
tors to  pay  a  certain  portion  of  the  wife's  annuity,  and  it  was 
agreed  each  legatee  should  pay  a  certain  sum  towards  it  annu- 
ally. Susan  died  under  age  and  unmarried.  Felham,  on  at- 
taining his  majority,  called  upon  B.  P.  Taylor  for  a  settlement, 
and  the  latter  refused  to  settle  unless  he  was  allowed  to  retain 
sufficient  to  pay  the  plaintiff's  portion  of  the  annuity,  or  unless 
the  latter  provided  for  its  payment.  The  executor  also  ques- 
tions whether  he  should  not  require  security  for  the  forthcom- 
ing of  the  property  in  the  case  of  Felham's  death  without  issue 
and  intestate.    The  case  was  removed  by  consent. 

No  counsel  for  the  plaintiff. 
Lanier,  contra. 

By  Oourt,  Peabson,  J.  Two  questions  are  presented:  1. 
There  is  no  doubt  that  in  pursuance  of  the  arrangement  by 
which  the  property  came  into  the  hands  of  the  defendant,  as 
guardian,  the  plaintiff  is  bound  to  secure  the  semi-annual  pay- 
ment of  two  hundred  dollars  to  the  widow  of  the  testator  dur- 
ing her  life,  that  being  his  ratable  part  of  the  annuity  not 
otherwise  secured.  This  he  may  do,  either  by  bond  with  personal 
security,  or  by  a  conveyance  of  a  part  of  the  property  suffi- 
cient for  that  purpose,  as  may  be  arranged  between  tht>  parties. 
2.  The  plaintiff,  as  survivor,  is  entitled  to  the  share  given  to 
himself  and  his  sister,  together  with  any  accumulation  thereon, 
-and  takes  the  absolute  properly  therein,  with  the  right  to  dis- 
pose of  it  as  he  may  see  proper,  by  will  or  otherwise,  subject 
only  to  a  limitation  over  to  the  children  and  grandchildren 
(who  may  be  the  children  of  any  deceased  child,  and  are  to 
take  by  stocks  or  per  stirpes)  of  the  testator,  in  the  event  of  his 
dying  intestate  and  without  leaving  a  child  living  at  his  death, 
which  limitation  over  is  itself  subject  to  a  limitation  to  the  wife 
of  the  plaintiff,  if  he  should  many,  of  such  share  as  she  would 
be  entitled  to  by  law  in  the  event  of  his  dying  intestate,  leaving 
a  widow. 

When  the  case  was  opened,  a  very  interesting  question  was 
suggested,  that  is:  Is  not  the  limitation  over  void,  as  being 
repugnant  to  the  absolute  right  of  disposition  ?    The  case  was 
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held  under  an  adviaari,  to  consider  of  this  qnestion.  We  aze 
satisfied  the  question  is  not  presented  as  the  case  now  stands^ 
and  therefore  are  not  at  liberty  to  decide  it;  for,  suppose  the 
limitation  oyer  is  not  Toid,  it  is  yery  clear  that  the  plaintiff  is 
entitled  to  have  the  properly  delivered  over  to  him»  to  be  dis* 
posed  of  as  he  may  think  proper,  without  giving  security  for  ita 
forthcoming. 

If  properly  be  given  to  one  for  lif e,  with  a  remainder  over,  the 
executor  has  no  right  to  require  a  bond  for  its  forthcoming* 
That  must  be  obtained  at  the  instance  of  the  remainderman,  if 
there  be  good  ground  to  fear  that  the  property  will  be  destroyed 
or  taken  to  paorts  unknown;  a  fofHori  the  executor  can  not  re- 
quire a  bond,  where  the  properly  is  given  with  the  absolute 
power  of  disposition.  The  only  contingency  in  which  the  ques- 
tion as  to  the  repugnancy  of  the  limitation  over  can  ever  be 
presented,  is  the  death  of  the  plaintiff  intestate,  without  a  child 
and  without  having  disposed  of  the  properly.  Should  all  of 
these  doubtful  events  happen,  and  the  plaintiff  have  ^editors 
who  have  acquired  no  specific  lien  on  the  properly,  they  may 
raise  the  question  as  to  the  validity  of  the  limitation  over.  We 
will  not  speculate  on  such  remote  possibilities. 

The  plaintiff  is  entitled  to  an  account  if  he  desires  it.  His 
rights  will  be  declared  as  above.  It  is  usual  in  such  cases  to 
decree  the  costs  to  be  paid  out  of  the  fund,  but  the  defendant's 
grounds  for  refusing  to  come  to  an  account,  and  deliver  over  the 
property,  are  so  untenable,  particularly  as  no  difficulty  was 
made  in  regard  to  securing  the  ratable  part  of  the  annuities^ 
that  we  do  not  allow  the  defendant  his  costs. 

Decree  accordingly. 

Oosn  AOAiRBT  Exboutob:  See  Cham  v.  Lockermtm^  S6  Am.  Beo.  S77| . 
TWnAomV  Sh^m  v.  Bhouae^  33  Id.  473^  snd  note. 
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Wetmobe  t;.  Mell. 

[1  Ohio  SzAXBtM.] 

DpOLAiUTioxni  OF  Pabtt  abb  ADMiasEBLi  AB  Pabt  of  Rib  Omm,  if  made 
at  the  time  of  an  act  done  by  him,  and  explanatory  thereof,  where  evi- 
dence  of  each  act  is  itself  admissible. 

Admission  of  Imtbofeb  Declabations  will  not  bb  Pbbsuxbd,  when  it  ia 
not  made  to  appear  by  the  bill  of  exceptions  that  they  were  admitted. 

Ebbob  to  the  court  of  common  pleas  of  Mahoning  county. 
The  declaration  was  for  a  breach  of  promise  of  marriage,  to 
"wLich  there  was  a  plea  of  the  general  issue.  The  plaintiff  be- 
low had  a  verdict,  and  the  defendant  moved  for  a  new  trial, 
which  motion  was  overruled  by  the  court.  The  bill  of  excep- 
tions showed  that  the  plaintiff  below  introduced  evidence  tend- 
ing to  prove  that  the  defendant  had  kept  her  company  for 
several  jears;  that  the  plaintiff  and  the  defendant  were  mutually 
attached  to  each  other;  and  that  the  plaintiff  had  begun  prepa- 
rations for  marriage  by  procuring  bedding,  etc.  Evidence  was 
then  offered  by  the  plaintiff  of  her  own  declarations  made  to 
her  sister  during  the  preparations,  for  the  purpose  of  showing 
the  mutualiiy  of  the  contract,  the  plaintiff's  counsel  claiming 
that  from  the  facts  and  circumstances  proved  a  promise  on  the 
defendant's  part  might  be  inferred.  The  defendant's  counsel 
objected  to  the  plaintiff's  declarations  for  any  purpose;  but  the 
objection  was  overruled  by  the  court,  and  the  declarations  were 
admitted,  not  for  the  purpose  of  proving  the  contract,  but  to 
show  its  mutuality,  if  the  jury  were  satisfied  that  a  contract  on 
the  part  of  the  defendant  had  been  proved.    The  errors  assigned 
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error. 


by  ibe  defendant  below  were:  1.  Thai  the  court  permitted  the 
said  evidence  to  go  to  the  joiy;  2.  That  the  judgment  was  man- 
ifestly against  the  evidence;  8.  l?hat  the  judgment  was  for  the 
plaintiff  when  it  should  have  been  for  the  defendant. 

Wilson  and  Church,  and  John  Hutchina,  for  the  plaintiff  in  I 

»r.  ■ 

f 
Birchard,  J.  L.  Banney,  and  Newton  and  Edep,  tor  the  de- 
fendant in  error.  i 

By  Court,  CoawiK,  J.  As  the  evidence  on  the  trial  below  is 
not  presented  in  the  record,  the  second  error  assigned  presents 
no  question  for  our  consideration. 

The  third  error  assigned  depends  upon  the  determination  of 
the  first,  no  other  exception  to  the  judgment  being  taken,  and 
we  are  brought  to  the  question  whether  the  court  erred  in  ad- 
mitting the  declarations  of  the  plaintiff,  under  the  circum- 
etances,  and  for  the  purposes  stated  in  the  bill  of  exceptions. 

It  is  undoubtedly  true,  as  a  general  rule  of  evidence,  that  the 
statements  of  a  party  in  regard  to  the  subject-matter  of  his  own 
euit  are  inadmissible  unless  introduced  by  his  adversary;  but 
this  rule  is  necessarily  subject  to  many  exceptions,  and  the  ad- 
mission or  rejection  of  such  testimony  must  in  some  measure 
depend  upon  and  be  governed  by  the  nature  of  the  case,  and  of 
the  facts  to  be  proved.  Thus,  it  has  been  frequently  held  that 
when  one  enters  into  land,  in  order  to  take  advantage  of  a  for- 
feiture, to  foreclose  a  mortgage,  to  defeat  a  disseisin,  or  the  like; 
or  where  one  changes  his  residence,  or  is  upon  a  journey,  or 
leaves  his  home,  or  returns  thither,  or  remains  abroad,  or  se- 
cretes himself,  or  does  any  act  material  to  be  understood,  his 
declarations,  made  at  the  time  of  the  transaction,  and  expressive 
of  its  character,  motive,  or  object,  are  regarded  as  *' verbal 
acts,  indicating  a  present  purpose  and  intention,''  and  are  there- 
fore admitted  in  proof,  like  any  other  material  facts,  leaving 
their  effect  to  be  governed  by  other  rules  of  evidence:  1  GreenL 
Ev.,  sec,  108,  and  authorities  there  cited.  So  the  state  of 
mind,  sentiments,  or  disposition  of  a  person  at  any  particular 
period  may  be  ascertained  from  his  declarations  and  conversa- 
tions at  that  time:  Barthelemy  v.  People,  2  Hill  (N.  Y.),  248, 
257. 

And  no  objection  can  exist  to  the  admissibility  of  suuh  evi* 
dence,  so  long  as  the  statements  and  declarations  thus  intro* 
duced  are  concomitant  with  and  explanatory  of  the  act  or 
ooonnence  to  which  they  relate.    In  Sewiona  v.  LUUe,  9  N.  H. 
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271y  it  is  held  ihat  **  where  evidence  of  an  act  done  by  a  parly 
is  admissible,  his  declarations  made  at  the  time,  having  a  ten- 
dency to  elucidate  or  give  character  to  the  act,  and  which  may 
derive  a  degree  of  credit  from  the  act  itself,  are  also  admissible 
as  part  of  the  res  gestcB"  But  the  reason  of  this  rule  by  no 
means  applies  to  such  statements  as  are  merely  narrative  of  a 
past  occurrence,  and  they  are  clearly  inadmissible. 

In  the  case  under  consideration,  the  plaintiff's  acts  of  prepa- 
ration for  the  marriage  were  not  objected  to,  and  were  properly 
admitted  as  evidence  of  her  acceptance  of  defendant's  promise 
to  many  her.  And  why  exclude  her  statements  at  the  time,  ex- 
planatory of  such  acts  of  preparation  ?  The  latter  are  no  more 
likely  to  be  deceptive  than  the  former,  but  are  the  more  reliable 
and  satisfactory  because  they  are  a  distinct,  express,  and  bind- 
ing admission  of  what  would  only  be  otherwise  ascertained  by 
inference  from  unexplained  acts. 

Such  statements,  if  made  after  a  rupture  between  the  partieB, 
for  obvious  reasons  would  be  inadmissible,  but  the  plaintiff  in 
error  has  not  shown  by  his  bill  of  exceptions  that  the  decla- 
rations so  admitted  were  made  at  such  a  time  or  under  such 
oiroumstances,  and  in  the  absence  of  such  showing  we  will  not 
presume  that  the  court  below  admitted  such  improper  decla- 
rations.   We  can  only  correct  such  errors  as  are  made  to  appear. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  the  etate- 
ments  of  the  party  were  admitted  by  the  court  to  show  the 
''  mutuality  of  the  contract,"  and  that  as  mutuality  is  an  essen- 
tial element  of  every  contract,  evidence  to  establish  the  mutuality 
is  evidence  to  establish  the  contract  itself,  and  that  it  was  there- 
fore improperly  admitted.  The  language  by  which  the  object 
of  the  evidence  is  expressed  in  the  bill  of  exceptions  may  not 
be  of  the  happiest  selection,  but  the  principle  involved  is  quite 
clearly  shown,  and  we  do  not  stop  to  deal  with  the  words  in 
which  it  is  set  forth.  The  defendant's  promise  was  shown  by 
other  distinct  facts  and  circumstances,  and  it  was  proposed  to 
fihow  plaintiff's  acceptance  of  it  by  her  preparation  for  mar- 
riage, together  with  her  statements  to  her  sister  explanatory 
thereof,  and  for  this  purpose  only  was  the  evidence  admitted  by 
the  court.  The  cases  of  HvUon  v.  ManseU,  6  Mod.  172,  and 
Peppinger  v.  Low^  1  Halst.  884,  are  in  point,  and  f  uUy  sustain 
the  decision  of  the  court  below.  The  rule  of  evidence  there 
established  for  this  description  of  cases  is  so  reasonable  in  it- 
self, and  the  reasons  by  which  it  is  maintained  are  so  consistent 

with  the  habits  and  customs  of  society  and  the  obvious  pro- 
Ax.  Dbo.  Vox..  UX—Sa 
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prietieB  of  lif e»  and  have  for  bo  long  a  time  seoared  the  sanction 
and  approval  of  conrte  of  justice,  that  we  are  unwilling  to  dis- 
turb it.  And  when  we  consider  the  peculiar  nature  of  the  con- 
tract thus  sought  to  be  established,  and  the  circumstanoee  of 
secrecy  and  confidence  with  which  it  is  usually  made  and  ob- 
served in  civilized  life,  such  acts  and  declarations  as  were  ad- 
mitted in  evidence  in  this  case  are  frequently  the  only,  and  ordi- 
narily the  best  and  most  satisfactory,  evidence  of  the  existence 
of  such  an  engagement.  We  are  unanimous  in  the  opinion  that 
there  was  no  error  in  the  ruling  of  the  court  below,  and  its 
judgment  is  therefore  a£Srmed  with  costs. 

BAKinsT,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 

DsoLARATiONS  OF  Partt  abs  Admissiblb  AS  Pabt  OF  RxB  GssTii,  if  made 
at  the  time  of  ao  act  done  by  him:  Boat  v.  Bank  qfBurUngUmf  15  Am.  Dm. 
(MM;  SMbaU  ▼.  HwUington,  25  Id,  590;  Deming  ▼.  CkurWigUnh  90  Id.  591; 
Cfrump  v.  United  States  Mining  Co.^  56  Id.  116;  McCaHney  v.  State^  Id.  510; 
bat  see  Taylor  v.  AdamUj  7  Id.  665.  Bat  in  Kyle*e  AdnCr  v.  Kylt^  15  Ohio 
Bt.  19,  20,  where  the  question  was  whether  the  defendant's  intestate  held 
poesession  of  a  mare  as  the  plaintiff's  vendee  or  bailee,  it  was  held  that  the 
deolarationa  of  the  decedent  made  at  the  time  he  was  offering  the  mare  for 
sale,  that  he  was  her  owner,  were  inadmissible;  the  oonrt  saying  of  the  prin* 
oipal  case,  on  its  being  cited  in  favor  of  the  admissibility,  that  in  it  th« 
declarations  were  held  admissible  only  for  the  purpose  of  showing  the  phunt- 
iff 's  acceptance  of  the  defendant's  promise. 

Dbclabationb  of  Thibd  Pxbsoks,  whkn  Admissibli:  See  ^Omm  t. 
Bttchie,  56  Am.  Dec.  326,  and  note  collecting  prior  oases.  The  principal  case 
was  cited  m  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  100,  to  the  point  that 
statements  accompanying  acts,  and  ezpUmatory  of  them,  are  res  gesUs^  and 
therefore  competent  testimony. 

PsxsnuFTiON  Exists  ik  Favobof  CoicPKrENCT  of  EviDSirGB  where  it  does 
not  appear  by  the  bill  of  exceptions  what  evidence  was  given:  Fast  v.  Gm»- 
monweaUh,  24  Am.  Deo.  695;  and  nnder  similar  dxoamstances,  a  like  pra- 
■amption  exists  agahist  the  admissibility  of  evidence:  Doe  v.  Beagasi,  88  "UL 
466. 


Xt  Traoby  v.  Saokbt. 

[1  OmO  SSATB,  64.] 

Ebvbbsal  of  Degkeb  upon  Bill  of  Revisw  will  not  n  Justifuu>  by 
mere  difference  of  opinion  as  to  the  weight  of  the  evidence. 

Actual  Fkaud  is  not  Esskntiallt  Necbssabt  in  Obder  to  Sit  Asms 
Contbaot  in  Equity.  The  acts  and  contracts  of  persons  of  weak  onder- 
standing,  and  who  are  therefore  liable  to  imposition,  will  be  held  void  if 
the  nature  of  the  act  or  contract  justify  the  conclusion  that  the  party 
has  not  exercised  a  deliberate  judgment,  but  that  he  has  been  imposed 
Qpon,  circumvented,  or  overcome  by  cunning,  artifice,  or  nndae  infla* 
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OovTRAOT  MAT  VB  Bws  Amsde  zh  Equitt  whera  there  is  imbeoOity  or  weak- 
nen  of  mind  arisiiig  from  old  age,  nokneas,  intempenmoe,  or  other  caQBe, 
and  plain  inadequacy  of  oonsideration;  or  where  there  is  weakness  of 
mind  and  oironnistanoes  of  undue  inflnenoe  and  adTantaga, 

Bill  in  chanoeiy.  It  appears  from  the  bill,  answer,  and 
teetimony  before  tiie  master  that  the  oomplainant,  Skene  D. 
Sacket,  conyeyed  to  the  defendant,  Traoey,  his  farm  of  eighty 
acres  of  land,  certain  personal  property,  and  a  pension  of 
ninety-six  dollars  a  year,  in  consideration  of  which  Tracey  gave 
to  Sacket  a  writing  by  which  he  covenanted  and  agreed  for  him- 
self, his  heirs,  executors,  and  administrators,  that  he  would 
<<  provide  the  said  S.  D.  Sacket  and  Lorilla,  his  wife,  with  food 
and  raiment,  and  everyihing  necessary  to  iheir  very  comfortable 
existence  and  support,  during  each  of  their  natural  lives;  and 
should  any  difficulty  grow  out  of  this  arrangement,  any  and  all 
such  questions  and  difficulties  are  to  be  decided  on  principles 
of  equiiy."  Sacket  and  his  wife,  under  this  arrangement,  occu- 
pied a  small  log-house  near  Tracey's  residence,  and  there  lived 
in  a  frugal  manner,  provisions  being  furnished  by  Tiaoqr  in 
small,  and  at  times  insufficient,  quantities.  They  also  rendered 
Tracey  certain  services,  in  the  way  of  taking  care  of  a  small 
dairy,  boarding  hired  hands,  chopping  wood,  and  the  like; 
although  Tracey  claimed  that  they  consented  to  and  even 
solicited  the  services  thus  imposed.  At  the  end  of  eighteen 
months  Sacket  and  his  wife  abandoned  the  house,  and  re- 
fused to  further  depend  upon  Tracey  for  their  support,  as- 
signing as  a  reason  that  the  latter  had  not  faithfully  complied 
with  tiie  contract  on  his  part.  At  the  time  the  arrangement 
was  entered  into,  Sacket  was  about  eighty  years  old,  occasion- 
ally addicted  to  intemperance,  had  shortly  before  had  a  severe 
attack  of  sickness,  and  was,  withal,  of  such  weak  mind  that  he 
was  incompetent  to  manage  his  own  affiurs,  and  easily  con- 
trolled by  others.  Sacket  owed  about  three  hundred  dollars, 
of  which  one  half  was  due  Tracey;  and  before  the  arrangement 
was  made,  the  latter  informed  the  former  that  some  means  must 
be  taken  to  secure  the  latter's  debt,  and  proposed  the  plan  en- 
tered into.  Tracey  appeared  to  be  reluctant  to  make  the 
arrangement,  but  his  reluctance  was  of  such  a  character  that 
Sacket  was  favorably  impressed  with  the  idea.  Tracey  was  said 
to  have  remarked  on  one  occasion  that  his  mind  was  so  ab- 
sorbed in  making  property  that  he  had  in  some  measure  neg« 
lected  his  religious  duties,  and  explained  how  he  should  make 
one  thousand  dollars  out  of  Sacket,  the  worst  way  he  could  fix 
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it.  The  paxties  were  in  no  way  related.  The  decree,  without 
any  special  finding  of  the  facts,  set  aside  Sacket's  conveyance 
of  the  land  to  Tracey,  required  the  latter  to  account  for  the 
rents  and  profits  of  the  same  while  in  possession,  and  for  the 
personal  property  received  by  him,  and  credited  him  for  the 
maintenance  furnished.  A  bill  of  review  was  filed,  and  it  was 
assigned  as  error:  1.  That  the  conveyance  was  set  aside  with- 
out any  proof  of  fraud  on  Tracey's  part,  or  imbecility  on  the 
part  of  Sacket,  in  making  the  same;-  2.  That  the  master's 
report  was  confirmed  when  the  report  was  not  only  unsupported 
by  testimony,  but  was  in  direct  opposition  to  the  most  plain 
and  positive  proof;  3.  That  the  court  found  the  equity  of  the 
case  with  Sacket  when,  according  to  the  proof,  it  was  with 
Tracey. 

CraweU  and  B.  EUchcock,  for  the  complainant. 

Simonds  and  CadioeU,  for  the  defendant. 

By  Court,  Babtlet,  J.  The  errors  assigned  are  founded  in 
matters  of  fact,  and  this  court  would  not  be  disposed  to  disturb 
a  decree  resting  upon  facta  which  have  been  once  found,  except 
in  a  very  clear  case.  Mere  difference  of  opinion  as  to  the  weight 
of  the  evidence  would  not  justify  the  reversal  of  a  decree  upon 
a  bill  of  review:  Buckley  v.  OUmore,  12  Ohio,  76. 

But  wo  see  no  difficulty  in  sustaining  this  decree  upon  the 
facts  of  the  case.  The  contract  between  Tracey  and  Sacket  was 
of  such  a  nature  as  would  be  properly  regarded  by  any  court  of 
equity  with  scrutinizing  jealousy.  It  is  said  by  Justice  Stoiy 
that  courts  of  chancery  acting  upon  an  enlarged  equity,  flowing 
from  the  principles  of  natural  justice,  will  afford  protection  to 
the  necessitous  and  those  approaching  to  an  incapacity  to  bind 
themselves  by  a  contract,  against  the  designs  of  calculating 
rapacity,  which  the  law  constantly  discountenances.  To  main- 
tain this  contract,  on  the  part  of  Tracey,  in  a  court  of  equity, 
even  if  divested  of  all  circumstances  of  fraud  or  imposition, 
would  require  of  him  the  utmost  good  faith  in  the  making  of 
the  contract,  and  a  strict  performance,  characterized  by  a  benev- 
olent regard  for  the  welfare  of  those  who  were  committed  to 
his  charge. 

The  proof  of  actual  fraud  upon  the  part  of  Tracey,  or  of  in- 
sanity on  the  part  of  Sacket,  was  not  essentially  necessaiy  in 
order  to  set  aside  the  contract.  It  appears  to  be  well  settled, 
as  a  general  rule,  ''  that  the  acts  and  contracts  of  persons  who 
are  of  weak  understandings,  and  who  are  thereby  liable  to  im« 
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position,  ^nll  be  held  void  in  courts  of  equity,  if  the  nature  of 
the  act  or  contract  justify  the  conclusion  that  the  parfy  has  not 
exercised  a  deliberate  judgment,  but  that  he  has  been  imposed 
upon,  circumvented,  or  overcome  by  cunning,  artifice,  or  un- 
due influence:"  Oartside  v.  Isherwood,  1  Bro.  C.  C.  660;  1 
^toiy's  Eq.  Jur.,  sec.  238.  It  is  laid  down  in  case  of  Cruise  v. 
Christophnr'ft  Adm'r,  6  Dana,  181,  that  mental  imbecilily,  not 
amounting  to  absolute  disqualification,  induces  a  vigilant  and 
strict  examination  in  chancery  of  the  contracts  made  by  one  la- 
boring under  it;  and  when  coupled  with  inadequacy  of  consid- 
eration, they  constitute  such  evidence  of  fraud  as  may  be 
sufficient  to  set  ai3ide  a  contract. 

It  is  settled  in  WkUeham  v.  Eines,  1  Munf.  667,  that  where 
one  of  weak  intellect,  though  not  an  idiot,  was  induced  to  make 
a  deed  through  the  undue  influence  of  one  in  whom  he  placed 
confidence,  the  deed  was  set  aside.  And  it  is  laid  down  in  the 
case  of  Buffalow  v.  Buffalow,  2  Dev.  3c  B.  Eq.  241,  that  a  con- 
veyance obtained  from  a  man  of  weak  mind,  by  taking  advan- 
tage of  confidence  reposed  by  him  in  the  grantee,  will  be  set 
aside,  although  the  grantor  is  not  non  compos. 

The  case  of  Dunn  t.  Chambers,  4  Barb.  876,  was  a  bill  in 
equity  for  relief  against  an  improvident  sale,  and  the  evidence 
being  found  insufficient  to  justify  a  decree  declaring  the  deed 
void,  as  having  been  fraudulently  obtained,  yet  having  been  ob- 
tained under  such  circumstances  as  to  render  it  at  least  unfair 
and  imreasonable  for  the  defendant  to  retain  the  full  advantage 
of  his  bargain,  the  court  may  direct  that  the  deed  shall  stand 
only  as  securify  for  the  defendant's  indemnify  in  respect  of  the 
sum  actually  advanced. 

It  is  said  that  a  court  of  equify  will  not  measure  the  size  of 
men's  understandings  or  capacities,  there  being  no  such  thing 
as  an  equitable  incapacity  where  there  is  a  legal  capadfy;  and 
that  the  law  will  not  relieve  a  man  who  is  capable  of  taking  care 
of  his  own  interest,  except  where  he  is  imposed  on  by  deceit, 
against  which  ordinary  prudence  could  not  protect  him.  But 
whatever  weight  this  may  be  entitled  to,  and  whatever  may  be 
its  application,  it  is  obvious  that  weakness  of  mind  may  consti- 
tute a  very  important  circumstance  to  prove  that  a  contract  baa 
been  obtained  through  fraud,  imposition,  or  undue  influence. 
The  strongest  minds  can  not  always  protect  themselves  against 
deceit  and  artifice.  The  law  requires  that  good  faith  should  be 
observed  in  all  transactions  between  man  and  man.  And  those 
who,  from  imbecilify  of  mind,  are  incapable  of  guarding  them* 
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Belyes  against  fraud  and  imposition  are  under  the  special  pro« 
tection  of  the  law. 

The  rule  to  be  collected  from  all  the  authorities  I  take  to  be 
this:  Where  there  is  imbecility  or  weakness  of  mind,  arising 
from  old  age,  sickness,  intemperance,  or  other  cause,  and  plain 
inadequacy  of  consideration,  or  where  there  is  weakness  uf  mind,* 
and  circumstances  of  undue  influence  and  advantage,  in  either 
case  a  contract  may  be  set  aside  in  equity. 

Applying  this  rule,  there  is  no  difficulty  in  sustaining  this 
decree  on  the  evidence  in  this  case.  There  was  great  weakness 
of  mind  on  the  part  of  Sacket,  arising  from  extreme  old  age, 
increased  perhaps  by  intemperance  and  sickness.  There  was 
clearly  an  inadequacy  of  consideration;  and  an  overreaching 
and  undue  influence,  and  an  unconscionable  advantage  on  the 
part  of  Tracey,  which,  in  a  court  of  equity,  fully  justified  the 
eetting  aside  of  the  contract.  Besides  this,  there  was  not  that 
■strict  and  full  compliance  with  the  terms  of  the  contract  on  the 
part  of  Tracey  which  good  faith  and  the  x^olicy  of  the  law  re- 
<iuired  at  his  hands  in  a  contract  of  this  nature. 

The  terms  of  the  contract  required  him  not  only  to  provide 
fiacketand  his  wife  with  food  and  raiment,  "but  everything 
inecessaiy  for  their  very  comfortable  existence  and  support." 
And  the  nature  of  this  contract  required  of  him  in  the  perform- 
ance on  his  part  a  kind  and  benevolent  regard  for  their  dependent 
situation.  He  had  no  right  to  reduce  them  to  a  state  of  servi- 
tude. True,  he  claims  they  consented  to  and  even  solicited  the 
services  imposed  on  them.  This  excuse  is  easily  made  by  a 
person  having  the  control  he  had,  from  his  position,  over  aged 
and  weak-minded  persons. 

The  fiduciary  sittLation  assumed  by  him  in  the  contract  en- 
joined upon  him  an  entirely  different  course  of  treatnent;  and 
instead  of  having  his  mind  fixed  upon  the  matter  of  speculating 
and  making  property  out  of  the  arrangement,  to  the  neglect  of 
his  religious  duties,  his  attention  should  have  been  directed  to 
the  making  of  a  suitable  provision  for  the  dependent  persons 
taken  by  him  under  his  control. 

It  is  the  opinion  of  the  court  that  the  decree  carried  out  the 
stipulation  of  the  contract  which  required  "all  questions  oc 
difficulties  to  be  decided  on  principles  of  equity." 

The  bill  is  therefore  dismissed. 

Bannet,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 
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lissx  DnmoxNOB  of  Ofiniok  as  to  Whort  or  Evidbnob  will  ? 
JusTUT  BvTEBSAL  OF  T>wcaxR  on  a  bill  of  rerlew:  Oasdey  ▼.  ITuber^  3  Ohio 
8t.  399,  403,  following  and  approving  the  principal  oaae;  and  in  Chrani  ▼• 
Ludlow*8  Adm*r,  8  Id.  41,  the  principal  caae  was  cited,  per  Bartley,  G.  J., 
diasenting,  as  settling  this  point. 

CONTRAOTS,  WHEN  SCT  A.SIDB  IN  EqIHTT   FOB  Ck>NSTRUOnVB  F&AUD:  Se« 

the  question  discussed  in  general  in  the  note  to  Hough*a  Adm^n  ▼.  Hunlt  15 
^m.  Dec.  572.  For  imbecility  or  weakness  of  mind:  Bunch  v.  HuriA^  5  Id. 
551;  note  to  Jackson  y.  King,  15  Id.  361;  Iloiden  v.  Craiqford,  Id.  700; 
Owing^  Case,  17  Id.  311;  Crane  v.  CankUn,  22  Id.  519;  Underwood  v.  Brock^ 
man,  29  Id.  407;  Smith  v.  BeaUy,  40  Id.  435;  Juxan  ▼.  Toulmin,  44  Id.  448. 
Undue  influence:  Bunch  v.  Hurst,  5  Id.  551;  HougVs  Adm^rsv,  HwU,  15 
Id.  589,  and  note;  MeCants  v.  Bee,  16  Id.  610;  McKmney  v.  Pinchard,  21 
Id.  601;  Crane  ▼.  CanUin,  22  Id.  519;  ^tetrarf  ▼.  Stewart,  23  Id.  396;  Under- 
wood  y.  Broekman,  29  Id.  407.  Old  age:  Owmgs*  Case,  17  Id.  311;  Smith  ▼. 
Beatty,  40  Id.  435.  Intoxication:  Wigglesworth  t.  i9(Mrs,  3  Id.  602;  note  to 
Wade  ▼.  Colvert,  12  Id.  655;  Crane  ▼.  ConiUtn,  22  Id.  519;  Heirs  qf  I^eneh 
V.  French,  31  Id.  441.  Inadequacy  of  consideration:  PoOard  ▼.  Lyman,  2 
Id.  63;  i^tfncA  v.  Hurst,  5  Id.  551;  Oigfoocf  t.  FranJUn,  7  Id.  513;  Wowifotk 
▼.  i92ottn/,  9  Id.  736;  Beard  v.  Campbell,  12  Id.  362;  Hough's  Adm'rs  ▼. 
^«n^,  15  Id.  569,  and  note;  Holdai  ▼.  Craiu^ord^  Id.  700;  MeCanis  v.  Ste» 
16  Id.  610;  Otoin^tf'  Com,  17  Id.  811;  McKmney  ▼.  Pinekard,  21  Id.  601; 
Oran«  v.  ConkUn,  22  Id.  519;  Stewart  ▼.  Stewart,  23  Id.  396;  /tcson  v.  Tbii^ 
mtn,  44  Id.  448;  see  also  the  note  to  KuyhendaU  ▼.  McDonald,  57  Id.  217| 
and  see  Thompson  v.  Jackson,  15  Id.  721.  In  Beid  v.  ^ums,  13  Ohio  St.  60- 
62,  where  a  rescission  of  a  contract  of  support  and  reoonveyanoe  of  the  land 
was  sought  because  of  the  grantee's  abandonment  of  the  contract  and  refusal 
further  to  perform  it,  the  principal  case  was  commented  upon  as  being  a 
case  where  a  court  of  equity  ordered  the  rescission  of  a  similar  contract,  and 
a  reconveyance,  after  a  substantial  performance  on  the  part  of  the  grantee 
during  a  period  of  nearly  two  years.  See  FcUls  v.  Carpenter,  28  Am.  Deo. 
592,  as  to  the  cancellation  of  a  oontraot  on  the  ground  of  default  and 
abandonmeni. 


Ubmet's  Exegutobs  v.  Wooden. 

[1  Omo  STAra,  160.] 

JuBiSDionoN  ovBB  Ghabitablb  Trusts  Exists  in  Gourts  of  Ghavosbt, 
independently  of  the  statute  of  charitable  uses,  43  Eb'zabeth. 

Valid  Gharitablb  Trust  is  Grrated,  both  under  the  doctrines  of  the  ad- 
judged cases  and  under  section  13  of  the  Ohio  act  for  the  relief  of  the 
poor,  where  a  testator  gives  and  devises  the  remainder  of  his  estate  "  to 
the  poor  and  needy,  fatherless,  etc.,'*  of  two  designated  townships, 
"  to  such  poor  as  are  not  able  to  support  themselves,  to  be  divided  ai 
my  executors  may  deem  proper,  without  any  partiality." 

Bill  in  chanoery,  filed  by  the  executors  of  the  will  of  John 
Urmej,  inyoking  the  aid  of  the  court  as  to  the  disposition  of  the 
tesidue  of  the  fond  in  their  hands  arising  from  the  sale  of  the 
testator's  property  under  the  will.    The  various  claimants  to  the 
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• 

fund,  including  the  widow  of  the  testator,  who  had  sabse* 
quentlj  intermarried  with  Wooden,  are  made  parties  to  the  bilL 
The  names  of  these  claimants,  and  the  residnaiy  clause  of  the 
will  under  which  the  question  in  the  case  arose,  appear  in  the 
opinion.  John  Q.  Urmey,  the  testator's  illegitimate  son,  claims 
that  he  was  recognized  in  a  previous  clause  of  the  will  as  the 
son  and  heir  at  law  of  the  testator. 

Eli  J*  Ibrsythe,  for  the  trustees. 

Lowe  and  Booihe,  for  John  Q.  Urmey. 

Haynes  and  Bbtoard,  for  the  heir  at  law. 

Henry  Stanbery,  for  Wooden  and  wife. 

By  Court,  Baxnst,  J.  Four  separate  claims  are  made  in  this 
case  to  the  fund  brought  into  court  by  the  executors  of  Urmey: 
it  is  claimed  by  the  trustees  of  Jefferson  and  Madison  town- 
ships, for  the  poor  of  those  townships,  under  the  provisions  of 
the  will;  the  widow  claims  it  as  next  of  kin;  the  brothers  and 
sisters  of  Urmey  as  his  heirs  at  law,  he  having  left  no  Intimate 
child;  and  lasUy,  John  Q.  Urmey,  his  illegitimate  son.  The 
claim  of  the  trustees  is  based  upon  the  residuary  clause  in  the 
will  of  Urmey,  which  is  in  these  words:  **  The  remainder  of  my 
estate  I  do  herel^  give  and  devise  to  the  poor  and  needy ,  father- 
less, etc.,  of  Jefferson  and  Madison  townships,  of  the  counly 
aforesaid;  to  such  poor  as  are  not  able  to  support  themselves,  to 
be  divided  as  my  executors  may  deem  proper  without  any  par- 
tiality." It  is  contended  by  them  that  this  is  a  valid  bequest 
for  a  legal,  charitable,  and  meritorious  object.  This  claim  is 
resisted  by  all  the  other  parties,  and  the  bequest  is  claimed  to 
be  **  utterly  uncertain  and  indefinite  as  to  the  objects  of  the 
bequest,  and  therefore  void."  If  this  bequest  can  be  sustained, 
it  disposes  of  the  whole  fund,  and  renders  it  unnecessary  to  con- 
sider the  conflicting  claims  of  the  other  parties;  and  we  are  all 
of  opinion  that  it  is  not  of  a  character  to  require  or  authorize  us 
to  defeat  the  intention  of  the  testator.  Although  the  jurisdio* 
tion  of  courts  of  chancery  over  charitable  bequests  of  this  char- 
acter has  been  the  subject  of  much  controversy,  it  seems  to  have 
been  always  agreed  from  an  early  period  in  the  Boman  law  to 
the  present  time  that  such  gifts  are  to  receive  a  most  liberal 
construction:  2  Story's  Eq.  Jur.,  sec.  1189;  WUman  v.  Lex,  17 
Berg.  &  B.  88  [17  Am.  Dec.  644];  IHufees  of  Mblniire  Poor 
School  V.  ZanewOle  C.  A  U.  Co.,  9  Ohio,  287  [84  Am.  Dec.  486]; 
ZoMmriOe  Can.  A  Man.  Co.  v.  GiJty  o/ZaneemUe,  20  Id.  488. 


Jan.  1853.]     Ubmet's  Executobs  v.  Wooden.  617 

Whateyer  might  have  been  the  conrse  pursued  by  the  courts  of 
chancery  in  England  prior  to  the  passage  of  the  statute  of  char- 
itable uses,  43  Elizabeth,  ii^hich  I  do  not  propose  to  examine,  it  is 
unmistakably  clear  that  since  that  time  their  whole  jurisdiction  has 
been  regarded  as  resting  upon  it,  and  they  have  uniformly  re- 
fused to  interfere  in  cases  not  falling  within  its  proyisions.  That 
statute  has  been  construed  with  almost  extravagant  liberality, 
and  it  is  not  doubted  that  this  case  would  fall  within  its  provis- 
ions; but  inasmuch  as  that  statutd  is  not  in  force  here,  it  is 
hence  inferred  that  our  courts  are  invested  with  no  such  power. 
This  consequence  by  no  means  follows.  On  the  contrary,  many 
of  its  principles  have  been  long  since  incorporated  into  Ameri- 
can jurisprudence,  and  enforced  by  the  decisions  of  the  highest 
and  most  enlightened  courts.  These  decisions  very  conclusively 
settle  the  ease  under  consideration. 

In  the  case  of  Witman  v.  Lex,  17  Serg.  &  B.  88  [17  Am.  Deo. 
6i4],  the  bequest  was  of  a  sum  of  money  to  two  churches  to  lay 
out  the  interest  annually  in  bread  for  the  poor  of  the  congrega- 
tion. This  bequest  was  sustained  by  Chief  Justice  Gibson  in 
a  veiy  masterly  opinion  covering  the  whole  ground.  He  arrived 
at  the  conclusion  that  it  was  immaterial  whether  the  persons  to 
take  were  in  ease  or  not,  or  whether  the  church  was  then  a  cor- 
poration or  not,  or  how  uncertain  the  objects  might  be,  provided 
there  was  a  discretionaiy  power  vested  anywhere  over  the  ap- 
plication of  the  testator's  bounty  to  the  objects  intended — that 
if  the  intention  sufficiently  appeared  in  the  bequest  it  would  be 
held  valid.  These  principles  were  also  enforced  by  the  supreme 
court  of  the  United  States  in  the  case  of  Inglis  v.  SaUor^s 
Snug  Harbour,  3  Pet.  99,  in  which  a  bequest  to  the  chancellor 
of  New  York,  and  others  in  trust,  to  erect  an  asylum  for  the 
purpose  of  supporting  aged,  decrepit,  and  worn-out  sailors,  was 
sustained;  see  also,  to  the  same  puxport,  Mwre^s  Heirs  v.  Mbore^s 
Devisees,  4  Dana,  866. 

Our  own  court,  in  the  case  of  Ihistees  of  MsInHre  Poor 
8€^ka6l  V.  2kine8viJlle  Canal  A  Manufacturing  Co.,  9  Ohio,  287 
[84  Am.  Dec.  486],  have  been  no  less  explicit.  The  devise  in 
that  case  was  for  the  purpose  of  establishing  a  school  for  poor 
children  within  the  town  of  Zanesville.  This  devise  was  claimed 
to  be  void  for  uncertainty,  as  to  the  objects  intended  to  be  bene- 
fited. But  the  court  sustained  it,  and  remark  that  ''where  a 
trust  is  plainly  defined,  and  a  trustee  exist  capable  of  holding 
ttie  properly  and  executing  the  trust,  it  has  never  been  doubted 
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ihat  chancery  lias  jurisdiction  over  it,  bj  its  own  inherent  au- 
thority." 

In  this  case,  the  property  is  by  the  will  expressly  Tested  in 
the  executors,  and  they  are  made  trustees  to  apply  the  fund, 
from  time  to  time,  to  relieve  the  necessities  of  the  poor  and 
needy  in  the  townships  named.  The  trustees  exist  to  take  and 
hold  the  property,  and  they  are  charged  to  seek  out  and  apply 
it  to  the  objects  of  the  testator's  bounty.  These  objects  are 
as  clearly  pointed  out  as  the  nature  of  the  case  will  admit,  and 
as  little  as  possible  left  to  the  discretion  of  his  trustees. 

But  if  we  were  in  doubt  as  to  the  doctrines  of  the  adjudged 
cases,  we  certainly  could  not  err  in  the  light  of  our  own  legisla- 
tion. By  the  thirteenth  section  of  the  act  for  the  relief  of  the 
poor,  passed  in  1831,  it  is  provided:  *'  That  all  gifts,  grants, 
devises,  and  bequests  hereafter  to  be  made  of  any  houses,  lands, 
tenements,  rents,  goods,  chattels,  sum  or  sums  of  money  to  the 
poor  of  any  township,  by  deed,  gift,  or  by  the  last  will  and  tes- 
tament of  any  person  or  persons,  or  otherwise,  shall  be  good 
and  valid  in  law;  and  shall  pass  such  houses,  lands,  tenements, 
rents,  goods,  and  chattels  to  the  trustees  of  such  townships  and 
their  successors  in  office,  for  the  use  of  their  poor  respectively, 
under  such  regulations  as  shall  from  time  to  time  be  made  by 
law:"  Swan's  Stat.  637. 

These  provisions  have  been  upon  our  statutes  substantially 
since  1795.  It  can  not  be  doubted  that  if  this  bequest  had  been 
made  directly  to  the  poor  of  the  townships  named,  it  would 
have  taken  effect  under  this  section,  and  vested  the  property  in 
the  trustees  of  those  townships  in  trust  for  the  use  of  the  poor. 
To  prevent  a  failure  of  these  charitable  bequests,  the  statute  has 
designated  a  trustee  where  none  is  named  to  hold  and  apply  the 
fund.  Just  what  the  statute  has  done  in  such  case,  the  testator 
has  himself  done  in  this.  It  does  not  need,  therefore,  the  aid 
of  the  statute.  But  it  would  certainly  present  a  strange  anomaly 
for  the  legislature  to  provide  that  the  least  certain  of  these  be- 
quests should  V  be  good  and  valid  in  law,"  and  this  court  at  the 
same  time  hold  the  more  certain  ''  utterly  void."  Wherever  the 
spirit  and  policy  of  our  legislation  leads,  the  judicial  tribunals 
are  bound  to  follow;  and  we  think  this  consideration  alone  en- 
tirely decisive  of  this  case. 

It  is  suggested  that  the  trustees  in  this  case  should  be  changed. 
The  papers  present  no  reason  why  this  court  should  interfere 
with  the  appointment  made  by  the  testator  himself.  If  for  any 
reason  hereafter  the  trust  shall  not  be  faithfully  executed,  the 
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court  of  chanoeiy  in  the  cotmirf  will  poBsesB  full  power  to  remedy 
the  defect  bo  as  to  cany  into  full  effect  the  intention  of  the  tea- 
tator;  for  no  trust  can  fail  for  the  want  of  a  trustee. 
A  decree  can  be  taken  upon  these  principles. 


Bequbsts  to  Charitablb  Uses,  when  Valid:  See  Bartlet  ▼.  King,  7  Anu 
Dea  99;  note  to  DcuHueU  v.  Attorney  Oeneral,  9  Id.  683;  Oriffln  v.  Oraham^ 
Id.  619;  CoggeshaU  v.  PtUon,  11  Id.  471;  MeOirr  v.  Aaron,  21  Id.  361;  Oau 
▼.  Wilhiie,  26  Id.  446;  Going  v.  Emery,  Id.  645;  Burr  v.  Smith,  29  Id.  154; 
Moore*a  Heirs  v.  Moort^s  Devisees,  Id.  417;  Scmderaon  v.  WJuAe,  Id.  591;  Curd 
▼.  Wallace,  32  Id.  85;  R^ormed  Protestant  Dutch  Church  v.  MoU,  Id.  613; 
Curling's  Adm*rs  v.  Curling's  Heirs,  33  Id.  475;  Trustees  of  Mclntirt  ▼. 
ZanesvUte  Canal  and  Man.  Co.,  34  Id.  436;  Burbank  v.  Whitney,  35  Id.  312; 
Shields  v.  Jolly,  42  Id.  349;  note  to  Bridges  v.  Pleasants,  44  Id.  98;  Wade  v. 
American  Colonizaiion  Society,  45  Id.  324.  When  invalid:  Dcuhiell  v.  At- 
iomey  General,  9  Id.  572,  and  note;  Greene  v.  Dennis,  16  Id.  58;  McAuley  ▼• 
WHson,  18  Id.  587;  GaUego's  Ex*rs  v.  Attorney  General,  24  Id.  650;  Methodist 
Church  Y.  Remington,  26  Id.  Gl;  White  v,  Attorney  General,  44  Id.  92;  Bridges 
T.  Pleasants,  Id.  94,  and  note.  The  principal  case  was  cited  in  WUliams 
▼.  First  Presbyteriaoi  Society,  1  Ohio  St.  502,  as  approving  Trustees  qf  Mc* 
intire  v.  ZanesvUle  Canal  and  Man.  Co.,  supra. 

JuBiSDicnoN  ovEB  Chabitabls  Trusts  Exists  in  Coubts  or  Chancbrt, 
independently  of  the  statute  of  charitable  uses:  Griffin  v.  GraJuun,  9  Am.. 
Dec.  619;  Witman  v.  Lex,  17  Id.  644;  Burr  v.  Smith,  29  Id.  154;  Moort^s 
^  Heirs  v.  Moore*s  Devisees,  Id.  417;  R^ormed  Protestant  Dutch  Church  ▼. 
Mott,  32  Id.  613;  Shields  v.  JoUy,  42  Id.  349;  and  see  Zimmerman  v.  Anders^ 
40  Id.  552;  contra:  DashieU  v.  Attorney  General,  9  Id.  572;  bat  see  the  note 
thereto,  p.  577.  The  principal  case  is  cited  to  the  foregoing  proposition  in 
Jackson  V.  PhiUips,  14  AUen,  577. 

Statute  or  Chabitablb  Uses  Exists  in  Oektain  States:  See  the  note  to 
DashieU  v.  Attorney  General,  9  Am.  Deo.  577.  The  statute  exists  in  Ken- 
tucky: Gass  V.  Wilhite,  26  Id.  446;  Moore's  Heirs  v.  Moore^s  Devisees,  29  Id. 
417;  and  see  Curling's  Adm'rs  v.  Curling's  Heirs,  33  Id.  475;  in  Massachu- 
setts: Going  v.  Emery,  26  Id.  645;  Sanderson  v.  White,  29  Id.  591;  Burhank 
▼.  Whitney,  35  Id.  312;  in  North  Carolina:  Gr{ffln  t.  Graham,  9  Id.  619;  but 
not  in  Maryland:  DcuhieU  v.  Attorney  General,  9  Id.  572;  nor  in  Pennsyl- 
vania: Witman  v.  Lex,  17  Id.  644;  Methodist  Church  v.  Remington,  26  Id. 
61;  but  see  Zimmerman  v.  Anders,  40  Id.  552;  nor  in  New  York:  Rtformed 
Protestant  Dutch  Church  v.  MoU,  32  Id.  613;  nor  in  Virginia:  GalUgo's  Ex'rs 
▼.  AUomey  General,  24  Id.  650;  and  whether  it  exists  in  Mississippi  is 
doubtful:  Wade  v.  American  Colonisation  Society,  45  Id.  324. 


Bank  of  Woosteb  v.  Stevens. 

[1  Omo  SxATB,  aus.] 
UfUBT  on  Other  Illxoality  in  Obuoation  is  No  Defense  to  Cbed- 
itob's  Bill,  brought  by  a  judgment  creditor  to  enforce  satisfaction  of  his 
judgment  recovered  upon  such  obligation.    The  judgment  can  only  be 
iAiiwMAhed  uix>n  a  direct  proceeding  brought  to  reverse  or  annul  it. 


I 
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Cbxditob's  bill  to  subject  certain  equities  of  the  defendants  to 
the  payment  of  a  judgment  against  them  in  favor  of  the  com* 
plainants.  The  judgment  had  been  recovered  upon  the  rec- 
ord of  a  judgment,  which  had  been  entered  upon  a  wanant 
of  attorney,  without  notice  to  the  defendants.  The  defend- 
ants set  up,  by  way  of  defense,  that  more  than  six  per  cent 
interest  had  been  included  in  the  bond  on  which  the  judg- 
ment was  originally  taken;  and  two  of  the  defendants,  who 
were  sureties  for  the  third,  Stevens,  alleged  that  they  had  no 
knowledge  of  the  usury  until  after  the  rendition  of  the  judg- 
ment. Exceptions  to  the  sufficiency  of  the  answers  were  made 
by  the  complainants,  but  the  court  of  common  pleas  having 
overruled  them,  they  filed  a  replication.  The  bill  was  dismissed 
at  the  hearing,  and  the  judgment  at  law  vacated.  On  appeal, 
the  exceptions  to  the  answers  were  urged  in  the  district  court, 
and  the  cause  was  thereupon  reserved  for  the  decision  of  the 
supreme  court. 

E.  Dean  and  N,  H.  Swayne,  for  the  complainants. 

Canfield  and  Kimball,  for  the  defendants. 

By  Court,  Ranket,  J.  In  the  view  taken  by  the  court  in  thifl 
case,  it  becomes  necessaiy  to  decide  but  a  single  question* 
Where  a  judgment  creditor  brings  a  creditor's  bill  to  enforce 
satisfaction  of  his  judgment  by  charging  equities,  can  the  judg- 
ment debtor  be  permitted  to  show  in  defense  that  the  contiBoi 
upon  which  the  judgment  was  rendered  was  infected  with  usuiy 
or  other  illegality?  The  defendants  place  themselves  upon  this 
ground  alone,  and  excuse  themselves  from  further  answering 
upon  the  assumption  that  this  is  a  perfect  answer  to  the  equity 
of  the  bill,  when  coupled  with  the  fact  that  they  were  not  ad- 
vised of  the  usury  until  after  the  rendition  of  the  judgment  at 
law.  In  support  of  this  position,  they  insist  that,  while  it  is 
true  that  a  party  invoking  the  aid  of  a  court  of  equity  to  be  re- 
lieved from  usury  can  only  do  so  upon  paying  what  is  equita- 
bly due,  yet  as  a  defendant,  he  may  insist  upon  it  as  a  perfect 
defense  in  equity  as  well  as  at  law;  that  the  D legality  of  the 
contract  will  constitute  a  sufficient  reason  why  a  court  of  equity 
will  not  lend  its  aid  to  enforce  it.  This  is  undoubtedly  gener- 
ally  correct;  and  it  is  equally  true  that  if  the  obligation  upon 
which  this  judgment  is  founded  was  tainted  with  usury,  it  was 
absolutely  void  for  the  want  of  corporate  power  in  the  plaintifl 
to  make  it:  Bank  of  CkUlicotke  v.  Swayne,  8  Ohio,  257  [32  Am. 
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Dec.  707];  Creed  v.  Ccmmercial  Bank  of  Cincinnati,  11  Id.  489; 
Bains  v,  ScoU,  13  Id.  107. 

But  all  this  does  nob  come  to  the  point  in  hand.  The  ques- 
tion here  is,  Can  the  party  be  permitted  to  go  back  of  the  judg- 
ment in  a  proceeding  brought  to  enforce  it,  aud  aver  and  prove 
such  illegality  ?  It  certainly  can  not  be  necessaiy  at  this  day  to 
cite  authorities  to  shov;  that  the  judgment  of  a  court  of  comp^ 
tent  jurisdiction  can  not  be  impeached  collaterally.  It  is  a  record 
of  the  highest  character,  importing  absolute  verity,  and  works 
a  conclusive  estoppel  upon  parties  and  privies  to  aver  or  prove 
anything  against  it.  It  speaks  for  itself,  and  when  it  has  spoken, 
the  parties  to  it  at  least  are  bound  to  be  silent.  Without  over- 
turning the  very  foundations  of  the  law,  we  are  bound  to  hold 
that  it  can  only  be  impeached  upon  a  direct  proceeding  brought 
to  reverse  or  annul  it.  The  difficulty  here  is  not  that  a  court  of 
chancery  can  not  refuse  to  enforce  a  usurious  obligation  when 
that  is  proved,  but  it  arises  from  the  fact  that  the  defendants 
are  conclusively  estopped  from  proving  it  against  the  judgment. 
While  that  stands  unreversed  and  in  force,  no  evidence  can  be 
received  to  impair  the  absolute  verity  which  it  imports.  If  in- 
stead of  this  proceeding  to  obtain  satisfaction  of  the  judgment 
an  action  at  law  had  been  brought  upon  it,  I  do  not  suppose  it 
would  be  contended  that  a  plea  setting  up  usury  in  the  obliga- 
tion upon  which  it  was  founded  could  be  sustained;  and  yet  it 
would  not  differ  from  the  present  attempt. 

The  power  of  a  court  of  equiiy  to  allow  such  a  defense  is  not 
more  comprehensive  than  that  of  a  court  of  law;  and  certainly 
a  judgment  when  thus  used  is  not  less  sacred  in  the  one  tribu- 
nal than  in  the  other. 

We  have  examined  all  the  cases  cited  by  the  defendant's 
counsel,  and  can  find  nothing  in  any  of  them  which  militates 
against  these  views,  unless  a  single  remark  made  by  the  chan- 
cellor in  Fanning  v.  Dunham,  6  Johns.  Gh.  122  [9  Am.  Dec. 
283],  can  be  regarded  as  doing  so.  He  is  there  reported  to 
have  said  that  **  if  the  party  claiming  under  a  usurious  judg- 
ment or  other  security  resorts  to  this  court  to  render  his  claim 
available,  and  the  defendant  sets  up  and  establishes  the  charge 
of  usury,  the  court  will  decide  according  to  the  letter  of  the 
statute,  and  deny  all  assistance,  and  set  aside  every  security  and 
instrument  whatsoever  infected  with  usury."  So  far  as  con- 
cerns attempts  to  enforce  any  security  in  its  nature  disputable, 
or  where  the  consideration  may  under  the  rules  of  law  be  in- 
quired into,  the  doctrine  is  undeniably  correct;  but  I  do  not 
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think  {hftt  eminent  jnnat  intended  here  to  denj  what  he  ha9 
again  and  again,  both  as  judge  and  commentator,  Liid  down  as  to 
the  inviolability  of  judgments.  I  think  the  word  **  judgment  ** 
was  incautiously  or  inconsideiately  used,  and  I  am  strength- 
ened in  this  conclusion  from  the  fact  that  the  remark  had  noth* 
ing  whatsoeyer  to  do  with  the  case  before  him. 

The  bill  in  that  case  was  filed  directly  to  impeach  a  judgmani 
containing  usury  rendered  upon  a  warrant  of  attorney,  and  to 
set  aside  a  foreclosure  and  sale  of  mortgaged  premises  by  a 
power  contained  in  the  mortgage. 

The  bill  was  entertained  for  the  reason  that  the  courts  of  law 
in  New  York,  in  opposition  to  their  former  practice,  had  come 
to  the  determination  not  to  open  such  judgments  upon  motion; 
but  relief  was  denied  because  the  complainant  had  not  offered 
to  pay  what  was  equitably  due.  No  question,  therefore,  could 
have  arisen  as  to  the  effect  of  the  judgment  when  not  thus 
directly  attacked. 

In  the  case  of  Henry  t.  VermiUUm  A  AMand  B.  JL  Co,,  17 
Ohio,  187,  an  attempt  was  made  to  impeach  the  judgment 
upon  which  the  proceeding  was  founded  for  fraud,  but  the  court 
held  that  it  could  not  be  done.  Nor  does  this  view  of  the  mat- 
ter deprive  the  defendant  of  all  remedy. 

It  has  long  been  the  unquestioned  doctrine  in  this  state  that 
judgments  rendered  upon  warrants  of  attorney  may  on  motion, 
upon  a  proper  case  being  made,  be  opened,  and  the  party  let  in 
to  defend. 

And  in  this  case,  as  the  claim  has  passed  into  a  second  judg- 
ment, and  the  defendants  all^e  that  they  were  ignorant  of  the 
existence  of  the  usury  until  after  it  was  obtained,  and  inasmuch 
as  the  complainant  has  come  into  equity  to  enforce  it,  we  axe  of 
opinion  that  a  cross-bill  may  be  filed  to  set  aside  the  judgment 
upon  such  terms  as  the  relation  of  the  defendants  to  Oie  matter 
will  entitle  them  to  assume. 

The  complainant  will  have  leave  to  withdraw  the  replication 
to  the  answer,  and  renew  the  exceptions,  which  will  be  sustained, 
and  the  cause  remanded  to  the  county  for  further  proceedings. 

JuDGHXNT-  iKPHXTHXB  Impbaghablb  IN  GBXDiToa's  SuiT:  Seo  Oorkmd  T. 
Jtives,  15  Am.  Deo.  756;  also  Candee  v.  Lord,  51  Id.  294.  In  MaUmgly  ▼. 
yjfe,  8  Wall.  373,  the  principal  case  is  cited  to  the  point  that  in  a  creditor*! 
•nit,  if  there  is  any  ground  of  equitable  relief  against  the  judgment^  it 
■honld  be  presented  by  a  cross-bill  or  other  proper  proceeding  had  directly 
to  affect  the  judgment;  and  in  the  analogous  case  of  an  application  by  a 
oreditor  for  mcmdamus  against  county  officers  to  levy  a  tax  to  pay  a  judg- 
aient»  it  is  also  cited  to  the  point  that  the  judgment  can  not  be  ooUateraUy 
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qaflBtaoned  by  aettiag  np  that  interest  was  improperly  given  in  it;  it  can  be 
impeached  only  in  a  proceeding  had  directly  for  that  porpoee:  Supervisort  ▼. 
United  SiaUB^  4  Id.  444.  As  to  a  judgment  in  general  being  subject  to  a  col- 
lateral attack,  see  RaUton  v.  Waod^  58  Am.  Dec.  604,  and  cases  in  the  note 
thereta 

MisoiLLAinBous  Citations  or  thb  Pbikcipal  Gasi.— Under  the  former 
practice  in  Ohio,  judgments  rendered  upon  warrants  of  attorney  may  on 
motion,  upon  a  proper  case  being  made,  be  opened,  and  the  party  let  in  to 
defend:  Bank  of  CcuUz  v.  SlemmonSf  34  Ohio  St.  150;  and  a  judgment  may 
be  set  aside  upon  a  cross-bill  in  a  proceeding  to  enforce  it:  Conway  v.  Dunccoit 
28  Id.  106;  and  see  MaUingly  v.  Nye,  8  WaU.  373;  Supenisora  v.  Uniied 
States,  4  Id.  444,  referred  to  nipra;  but  upon  the  principal  case  being  re- 
manded for  further  proceedings,  the  sureties,  acting  upon  the  suggestion  of 
the  court  therein,  filed  a  cross-bill  seeking  to  impeach  the  judgment  for 
usury  in  the  bond,  but  without  averring  any  tender  or  offer  to  pay  the 
amount  equitably  due;  and  in  Bank  <if  Wooeter  v.  Stevene,  6  Ohio  St.  262,  it 
was  held  that  this  averment  was  necessary.  In  KUbreth  v.  Bates,  38  Id.  196^ 
the  principal  case  is  cited  as  recognizing  as  authority  the  esse  of  Bank  <^ 
ChiUicothe  v.  Stoayne,  8  Ohio,  257;  S.  C,  32  Am.  Dec.  707,  which  holds  that 
where  a  bank  is  limited  in  its  charter  to  the  taking  of  a  certain  rate  per  cent 
per  annum  on  its  loans  and  discounts,  it  has  no  capacity  to  loan  at  a  higher 
rate,  and  if  a  loan  at  a  higher  rate  be  effected  by  discounting  paper,  no  re* 
oovery  can  be  had  thereon;  and  this  latter  case  and  the  principal  case,  with 
others,  are  cited  in  Farmenf  and  MechoMC^  Bank  v.  Parker,  37  N.  T.  153^ 
to  the  point  that  under  the  usury  law  of  Ohio,  in  respect  to  a  bank  making 
an  illegal  loan,  the  contract  is  void,  not  because  the  statute  so  deckres  it,, 
but  simply  because  the  contract  is  uUra  vires.  See  also  the  principal  case 
referred  to  in  Dow  v.  Updike,  11  Keb.  98,  in  holding  that  a  stipulation  in  a 
^miasory  note  to  pay  a  reasonable  attorney's  fee  for  instituting  and  pros- 
ecuting a  suit  on  the  note,  in  addition  to  legal  interest,  is  unauthorised  and 
void. 
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[1  Ohio  Szatk,  344.] 

Wabkhousxiian's  Ihflikd  Obligation  in  Ordinabt  Dxposit  is  that  h« 
will  use  due  diligence  in  the  care  of  the  property  stored,  and  redeliver  it 
to  the  owner  or  to  his  order  on  demand,  upon  being  paid  a  reasonable  com- 
pensation for  his  services;  and  if  the  warehouseman  without  the  owner's 
ooDsent  mixes  the  property  with  other  property,  and  ships  the  same  for 
sale,  he  will  be  liable  to  the  owner  for  the  value  of  the  property  thus 
deposited. 

Fbofxbtt  Bsmaihs  in  Bailor  in  Cass  oy  Rioulab  Dxpoflir,  and  is  held 
at  the  bailor's  risk,  unless  it  is  appropriated  by  the  bailee  to  lus  own 
use. 

PltOFXBTT  Passes  bt  Ibseoulab  Deposit,  ob  Mutuum,  as  fully  as  in  ordi- 
nary sale  or  ezchango,  and  the  risk  of  loss  by  accident  attaches  to  the 
control  and  dominion  of  the  property;  the  depositary  in  such  case  being 
required  to  return  another  article  of  the  same  kind  and  value,  or  having 
an  option  to  return  the  specific  article  or  another  of  the  same  kind  and 
value. 
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TEAsaionov  n  Sals  akd  kot  Bailmsnt,  asd  Box  or  Ixmb  bt  Aoa- 
>  DIMT  IS  UPOK  WABSHOfTUMAN,  where  each  wavehooaeman  receives  wbeal^ 
and  with  the  depoeitor's  ooneent  or  by  eoatom  mixes  it  with  that  of 
others,  with  the  understanding  that  it  is  to  be  at  the  disposal  of  the 
wavehonseman,  and  that  when  the  depositor  shoold  present  the  reoeiptSv 
the  warehouseman  wonld  either  pay  the  market  price  therefor  or  rsde- 
liver  the  wheat,  or  other  wheat  equal  in  amount  and  quality. 

BsroBAL  10  Chabob  upox  Point  is  No  QBonin>  bob  Bjevbbsal  iHien  no 
injury  was  thereby  done  to  the  party  making  the  request. 

Assumpsit  by  Washburn,  the  plaintiff  below,  to  recoyer  the 
Talue  of  a  quantity  of  wheat  delivered  by  him  to  the  defendants. 
Chase  &  Co.,  who  carried  on  the  business  of  warehousemen  at 
Milan.  The  warehouse  receipts  offered  in  evidence  were  all 
similar  in  form  to  the  following:  *'  Milan,  O.,  November  6, 1847. 
Received  in  store  from  J.  C.  Washburn  (by  son)  the  following 
articles,  to  wit:  Thirty  bushels  of  wheat.  H.  Chase  &  Co." 
Washburn's  agent  testified  that  he  was  instructed  when  he  de- 
livered the  fiiBt  load  of  wheat  not  to  sell  below  a  certain  price, 
and  if  he  could  not  obtain  that  price  to  store  it  with  Chase  & 
Co.  Chase  &  Co.  promised  to  pay  the  highest  price  when  Wash- 
bum  should  call  for  it,  and  the  wheat  was  accordingly  delivered 
from  time  to  time.  Chase  offered  evidence  to  show  that  his 
warehouse,  and  in  it  sufficient  wheat  to  answer  the  outstanding 
receipts,  had  been  consumed  by  fire;  and  also  that  a  custom 
existed  at  Milan  to  store  all  wheat  received  in  a  common  mass, 
and  to  ship  the  same  as  occasion  required,  and  on  the  presenta- 
tion of  the  receipts  to  pay  either  the  highest  market  price  or 
deliver  other  wheat  The  verdict  and  judgment  were  for  the 
plaintiff,  under  the  instructions  of  the  court,  and  the  charging 
and  refusal  to  charge  the  jury  were  alleged  for  eizor.  The 
questions  involved  sufficiently  appear  in  the  opinion. 

Osborne  and  Taylor,  for  the  plaintiff. 

Worcester  and  Pennewdl,  for  the  defendant. 

By  Court,  Babkuet,  J.  To  determine  which  cf  the  parties  in 
this  case  shall  sustain  the  loss  of  the  property  in  question  oooa- 
moned  by  the  accident,  it  becomes  necessary  to  ascertain  the  true 
nature  and  character  of  the  transaction  between  them,  and  the 
rights  created  and  duties  imposed  thereby.  It  was  either  a  con- 
tract of  sale,  a  muiaum,  or  a  deposit  If  a  contract  of  sale,  the 
right  of  property  passed  to  the  purchaser  on  delivery,  and  the  ar- 
iiole  was  thereafter  held  by  him  at  his  own  risk.  If  a  mufuum, 
the  absolute  property  passed  to  the  mutuary,  it  being  a  delivery  to 
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him  for  consomption  or  appropriation  to  his  own  nae;  he  being 
bound  to  restore,  not  the  same  thing,  but  other  things  of  the 
same  kind.  Thns  it  is  held  that  if  com,  wine,  monej,  or  any 
other  thing  which  is  not  intended  to  be  delivered  back,  but  only 
an  equivalent  in  kind,  be  lost  or  destroyed  by  accident,  it  is  the 
loss  of  the  borrower  or  mutuary;  for  it  is  his  property,  inas- 
much as  he  received  it  for  his  own  consumption  or  use,  on  con- 
dition that  he  restore  the  equivalent  in  kind.  And  in  this  class 
of  cases  the  general  rule  is,  ejits  est  periciUum^  cujus  est  domino 
ium:  Story  on  Bailments,  sec.  283;  Jones  on  Bailments,  64; 
Coggs  V.  Bernard,  2  Ld.  Raym.  916.  But  if  the  transaction  here 
was  a  deposit,  the  property  remained  in  the  bailor,  and  was  held 
by  the  bailee  at  the  risk  of  the  bailor,  so  long  as  he  observed  the 
terms  of  the  contract  in  so  doing.  But  if  the  bailee  shipped  the 
wheat  and  appropriated  the  same  to  his  own  use,  in  violation  of 
the  terms  of  the  bailment,  before  the  burning  of  his  warehouse, 
he  became  liable  to  the  bailor  for  the  value  of  the  property. 

What,  then,  was  the  real  character  of  the  transaction  between 
the  parties?  The  receipt  I  suppose  to  be  in  the  ordinary  form 
of  warehouse  receipts,  and  such  as  would  be  proper  to  be  deliv- 
ered by  a  warehouse  depositary  of  wheat  to  the  owner,  upon  its 
being  received  into  a  warehouse  for  temporary  safe  keeping,  and 
to  be  redelivered  to  the  owner  on  demand.  The  obligation  or 
contract  which  the  law  would  imply  as  against  the  warehouse* 
man  on  the  face  of  such  a  receipt  would  be,  that  he  should  use 
due  diligence  in  the  care  of  the  property,  and  that  he  should  re- 
deliver it  to  the  owner  or  to  his  order,  on  demand,  upon  being 
paid  a  reasonable  compensation  for  his  services;  and  if  the  ware- 
houseman, under  such  circumstances,  should,  without  the  con- 
Bent  of  the  owner,  mix  the  wheat  with  other  wheat  belonging  to 
himself  or  other  persons,  and  ship  the  same  to  market  for  sale, 
he  would  be  liable  to  the  owner  for  the  value  of  the  wheat  thus 
deposited  with  him. 

The  receipts  themselves  are  silent  as  to  the  time  the  wheat  was 
to  be  kept,  the  price  to  be  paid  for  its  custody,  when  or  how  to 
be  paid,  whose  property  it  was  to  be  after  delivery  into  the 
warehouse,  and  what  disposition  was  to  be  made  of  it.  But  it 
is  claimed  that,  inasmuch  as  written  receipts,  whether  for  money 
or  for  other  property,  are  always  subject  to  explanation  by 
parol,  the  terms  on  which  this  wheat  was  delivered  can  be 
explained  by  the  declarations  of  the  parties  at  the  time  of  the 
delivery  of  the  first  load  of  wheat,  and  also  by  the  custom  of 
trade  which  prevailed  among  warehousemen  at  Milan;  and  thai 
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by  such  explanation  it  is  shown  that  the  real  transaction  was, 
that  the  wheat  was  receiyed,  and  with  the  consent  of  the  depos- 
itor put  in  mass  with  other  wheat  of  the  warehouseman  and 
that  received  of  other  persons,  with  the  understanding  that  the 
wheat  was  to  be  at  the  disposal  of  the  warehouseman,  either  to 
retain  or  ship  it,  and  that  when  the  receipts  should  be  pre- 
sented by  the  depositor,  the  warehouseman  should  either  pay 
the  market  price  therefor  or  redeliver  the  wheat,  or  deliver 
other  wheat  equal  in  amount  and  quality. 

If  these  terms  were  incorporated  into  the  contract  they  could 
not  have  excused  the  liability  of  the  warehouseman  in  this  case. 
The  distinction  between  an  irregular  deposit,  or  a  muiuum,  and 
a  sale  is  sometimes  drawn  with  great  nicety,  but  it  is  clearly 
marked,  and  has  been  settled  by  high  authority.  In  case  of  a 
regular  deposit,  the  bailee  is  bound  to  return  the  specific  article 
deposited;  but  where  the  depositary  is  to  return  another  article 
of  the  same  kind  and  value,  or  has  an  option  to  return  the  spe- 
cific article  or  another  of  the  same  kind  and  value,  it  is  an  ir- 
regular deposit,  or  mniuum,  and  passes  the  property  as  fully  as 
a  case  of  ordinary  sale  or  exchange.  Sir  William  Jones  says: 
"  It  may  be  proper  to  mention  the  distinction  between  an  ob- 
ligation to  restore  the  specific  things  and  a  power  or  necessiiy 
of  returning  others  of  equal  value.  In  the  first  case  it  is  a  reg- 
ular bailment;  in  the  second  it  becomes  a  debt."  In  the  latter 
case  he  considers  the  whole  property  transferred. 

Judge  Story,  in  his  conunentaries  on  the  law  of  bailment, 
says:  "The  distinction  between  the  obligation  to  restore  the 
specific  things  and  the  obligation  to  restore  other  things  of  the 
like  kind  and  equal  in  value  holds  in  cases  of  hiring  as  well  as 
in  cases  of  deposits  and  gratuitous  loans.  In  the  former  cases 
it  is  a  regular  bailment;  in  the  latter  it  becomes  a  debt  or 
innominate  contract.  Thus,  according  to  the  famous  laws  of 
Alfenus,  in  the  Digest,  '  if  an  ingot  of  silver  is  delivered  to  a 
silversmith  to  make  an  urn,  the  whole  property  is  transferred, 
and  the  employee  is  only  a  creditor  of  metal  equally  valuable, 
which  the  workman  engages  to  pay  in  a  certain  shape,  unless  it 
is  agreed  that  the  specific  silver,  and  none  other,  shall  be 
wrought  up  in  the  urn:'"  Story  on  Bailments,  sec.  439. 

In  all  this  class  of  cases  the  risk  of  loss  by  unavoidable  acci- 
dent attaches  to  the  person  who  takes  the  control  or  dominion 
over  the  property.  When,  therefore,  Washburn's  wheat  was 
delivered  to  Chase  &  Co.,  and  became  subject  to  their  disposal, 
either  to  retain  or  to  ship  it  on  their  own  account,  the  property 
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passed,  and  the  risk  of  loss  by  accident  followed  the  dominioiL 
over  it. 

The  doctrine  here  adopted  was  at  one  time  somewhat  ob- 
scured by  the  opinion  of  Chief  Justice  Spencer,  in  the  case  oC 
Seymours  v.  BrowTiy  19  Johns.  44,  in  which  the  court  decided^ 
that  where  the  plaintiff  delivered  wheat  to  the  defendants,  on* 
an  agreement  that  for  every  five  bushels  of  wheat  the  plaintiffs- 
should  deliver  at  the  defendants'  mill,  they,  the  defendants,, 
would  deliver  in  exchange  one  barrel  of  flour,  was  a  bailment,, 
locaiio  aperis  faciendi;  and  the  wheat  having  been  consumed  by 
fire,  through  accident,  the  defendants  were  not  liable  on  their 
agreement  to  deliver  the  flour.  This  decision,  however,  was 
disapproved  of  by  Chancellor  Kent,  as  not  being  conformable 
to  the  true  and  settled  doctrine  laid  down  by  Sir  William  Jones, 
who  has  been  styled  the  great  oracle  of  the  law  of  bailment:  2 
Kent's  Com.  4G4.  And  the  decision  has  been  distinctly  over- 
ruled by  repeated  subsequent  adjudications  in  the  state  of  New 
York:  Hurdx.West,  7  Cow.  752;  Smith  v.  Clark,  21  Wend.  8» 
[34  Am.  Dec.  213];  Norton  v.  Woodruff,  2  N.  Y.  163;  MaOory  v^ 
Waiis,  4  Id.  77;  Pierce  v.  Schenck,  3  ffill  (N.  Y.),  28. 

The  same  doctrine  has  been  affirmed  in  the  case  of  Barker' 
V.  Roberts,  8  Greenl.  101,  and  also  Ewing  v.  French,  1  Blackf. 
854.  In  the  latter  case,  a  quantity  of  wheat  having  been  de- 
livered by  the  phiintiff  to  the  defendants  at  their  mill,  to  be  ex- 
changed for  flour,  and  the  defendants  having  put  the  wheai 
into  their  common  stock  of  wheat,  the  mill  with  the  wheat  wa» 
afterwards  casually  destroyed  by  fire.  The  court  held  that  the 
defendants  were  liable  for  a  refusal  to  deliver  the  flour.  If  in 
that  case  the  agreement  of  the  parties  had  been  that  the  flour  to 
be  furnished  should  be  the  flour  which  should  be  manufactured 
from  the  specific  wheat  delivered,  instead  of  an  exchange  of 
wheat  for  flour,  it  would  have  been  a  bailment,  and  the  lo8» 
would  have  fallen  upon  the  plaintiff. 

In  the  case  of  Buffum  v.  Merry,  3  Mason,  478,  where  the 
plaintiff  had  delivered  to  the  defendant  cotton  yam  on  a  con- 
tract to  manufacture  the  same  into  cotton  plaids,  and  the  de- 
fendant was  to  find  filling,  and  to  weave  so  many  yards  of  plaids, 
at  eighteen  cents  per  yard,  as  was  equal  to  the  value  of  the 
yam  at  sixty-five  cents  per  pound,  it  was  held  to  be  a  sale  of  the 
yam;  and  that,  by  the  delivery  of  it  to  the  defendant,  it  became 
his  property,  and  he  was  responsible  for  the  delivery  of  the  plaid, 
notwithstanding  the  loss  of  the  yam  by  an  accidental  fire. 
But  had  the  plaintiff  and  the  defendant  agreed  to  have  the  par* 
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ticular  yam,  with  filling  to  be  found  by  the  defendant,  made 
into  plaids  on  joint  account,  and  the  plaids,  when  woven,  were 
to  be  divided  according  to  their  respective  interests  in  the  value 
of  the  materials,  but  before  the  division  the  plaids  had  been 
destroyed  by  accident,  the  loss,  in  the  opinion  of  Judge  Story, 
would  have  been  mutual,  each  losing  the  materials  furnished  by 
himself.  The  case  of  Slavghier  v.  Green,  1  Eand.  3  [10  Am. 
Dec,  486],  and  also  the  case  of  Inglebright  v.  Hammond,  19  Ohio, 
837  [53  Am.  Dec.  430],  are  relied  upon  as  sustaining  the  plaint- 
iffs in  error.  These  two  cases,  on  examination,  do  not  su£K 
tain  the  doctrine  of  the  case  of  Seymours  v.  Brown,  19  Johns. 
44.  On  the  contrary,  instead  of  an  exchange  of  wheat  for 
flour,  in  each  of  the  cases,  by  the  express  terms  of  the  con- 
tract, the  flour  to  be  returned  was  to  be  manufactured  out  of  the 
wheat  furnished.  In  the  former  case,  the  written  receipts  given 
for  the  wheat  expressly  provided  "that  it  is  .received  to  be 
ground,"  which  excludes  the  idea  of  passing  the  ownership  to 
the  miller.  And  in  the  latter  case,  it  was  also  expressly  pro- 
Tided  by  the  agreement  that  the  flour  in  controversy  was  "  to 
he  made  out  of  the  wheat  furnished  by  Hammond,"  and  "  the 
£our  made  therefrom  was  to  be  delivered  at  Steubenville  for  said 
JSammond's  use." 

In  both  these  cases,  therefore,  the  limitation  in  the  agree- 
tnent  of  the  parties  imported  a  bailment,  and  not  an  exchange 
for  flour.  And  this  character  of  the  transaction  is  not  lost 
either  because  the  custom  of  the  country  in  reference  to  which 
the  wheat  was  received  warranted  the  mixing  of  it  with  the 
tv^heat  of  others  received  on  like  terms;  or  because,  by  the  ex- 
press consent  of  the  parties,  the  wheat  was  mixed  with  other 
wheat  in  the  mill  belonging  to  the  miller  himself.  When  the 
owners  of  the  wheat  consent  to  have  their  wheat,  when  delivered 
at  a  mill  or  warehouse,  mixed  with  a  common  mass,  each  be- 
comes the  owner  in  common  with  others  of  his  respective  share 
in  the  common  stock.  And  this  would  not  give  the  bailee  any 
control  over  the  property  which  he  would  not  have  if  the  wheat 
of  each  one  was  kept  separate  and  apart.  If  the  wheat  thus 
thrown  into  a  common  mass  be  delivered  for  the  purpose  of  being 
converted  into  flour,  each  owner  will  be  entitled  to  the  flour 
manufactured  from  his  proper  quantity  or  proportion  in  the 
common  stock.  If  a  part  of  the  wheat  held  in  common  belong 
to  the  bailee  himself,  he  could  not  abstract  from  the  common 
stock  any  more  than  his  own  appropriate  share  without  a  viola- 
tion of  the  terms  of  the  bailment;  and  such  a  breach  of  his  en- 
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gagement  oonld  not  be  cored  by  his  proomixig  other  wheat  to 
be  deliTered  to  supply  the  place  of  that  thus  wrongfully  taken* 
But  if  the  wheat  be  thrown  into  the  common  heap,  with  the 
understanding  or  agreement  that  the  i>er8on  receiTing  it  may 
take  from  it  at  pleasnxe,  and  appropriate  the  same  to  the 
nse  of  himself  or  others,  on  the  condition  of  his  procuring 
other  wheat  to  supply  its  place,  the  dominion  oyer  the  property 
passes  to  the  depositary,  and  the  transaction  is  a  sale,  and  not  a 
bailment. 

It  is  claimed  that  the  court  of  common  pleas  erred  in  refusing 
to  charge  the  jury  as  requested,  "  that  the  custom  among  ware- 
housemen at  Milan,  in  the  absence  of  an  express  contract,  if 
known  to  Washburn,  became  a  part  of  the  contract/' 

A  custom,  it  is  true,  is  not  admissible  either  to  contradict  or 
alter  the  terms  or  legal  import  of  a  contract,  or  to  change  the 
title  to  property  by  yarying  a  general  rule  of  law.  But  a  cus> 
torn,  when  fully  established,  becomes  the  law  of  the  trade  in 
reference  to  which  it  exists;  and  the  presumption  is  that  the 
parties  intended  to  conform  to  it  when  they  haye  been  silent  on 
the  subject.  Its  office  is  to  interpret  the  otherwise  indetermi- 
nate intentions  of  the  parties,  and  to  ascertain  the  nature  and 
extent  of  their  contract,  arising  not  from  express  stipulations, 
but  from  mere  implications  and  presumptions,  and  of  acts  of 
doubtful  and  equivocal  character.  I  am  not  prepared  to  say 
that  the  customs  at  Milan,  if  fully  established  and  known  to 
both  the  parties  to  a  contract  for  the  delivery  of  wheat  to  a 
warehouseman,  may  not  be  regarded  as  law,  as  well  as  the  cus- 
toms of  London  or  of  Kent.  But,  unfortunately  for  the  plaint- 
iffs in  error,  the  customs  of  Milan,  as  the  evidence  tended  to 
prove,  according  to  the  bill  of  exceptions,  veiy  clearly  showed 
the  transaction  between  the  parties  in  this  case  to  be  a  contract 
of  sale,  and  not  a  bailment.  Had  the  court,  therefore,  charged 
as  requested  upon  this  point,  it  could  not  have  aided  the  defense 
set  up  against  the  action.  So  that  if  the  court  did  err  in  this 
particular,  no  injuiy  was  therefore  done  to  the  plaintiffs  in  error. 

Judgment  affirmed. 

Warshoussman's  Liabilities  in  Gsneral:  See  Schmidt  v.  Blood,  2i  Abu 
Dec  143,  and  note  discussing  the  question;  and  see  Cox  ▼.  O^SUey,  68  Id.  663. 

Bailee's  Liabilitt  fob  Misuser:  See  De  ToUenere  v.  FuUer,  12  Am.  Decs. 
116,  and  note. 

Mixture  or  Goods  as  AFFEcmra  Title:  See  the  notes  to  Puleifer  t. 
Page,  64  Am.  Dec.  690;  Schmidl  ▼.  Blood,  24  Id.  167.    Where  goods  art 
so  as  to  lose  their  identity,  the  owner  parts  with  his  property,  as  he 
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t^parts  with  Uie  mmtm  of  identifying  and  oontrolling  it;  and  the  person  v» 
whom  they  are  delivered,  instead  of  heing  a  bailee,  beoomes  a  debtor:  BaSeg  I 

nr.  Btndey^  87  111.  561,  referring  to  the  principal  case  on  this  point. 

TBANSAcnoN  WHEN  Salb  AND  WHSN  Bailmeht. — Where  wheat  is  do 
livered  to  a  miller,  and  floor  is  to  be  retamed  instead  thereof:  See  daughter 
T.  Grttn,  10  Am.  Dec.  48d;  SmUh  ▼.  Clarh,  34  Id.  213,  and  notes  to  these 
•eases;  Inglebright  v.  Hammond^  53  Id.  430;  FotUr  v.  PeUibone,  57  Id.  530. 
Where  hides  are  delivered  to  a  tanner  to  be  tanned:  See  Jenkins  v.  EichA'  \ 

ieryfr,  23  Id.  691.     The  right  of  property  follows  the  dominion  over  it;  and 
in  all  cases  of  a  mutuvati  or  deposit,  where  the  mutuary  or  depositary  has  the  ' 

option  to  return  either  the  same  identical  article  or  the  same  amount  in  kind, 
the  right  of  property  passes,  and  the  mntoary  or  depositary  ia  indebted  to 
the  lender  or  depositor  for  the  amount:  EaocKangt  Bcmk  v.  HineSt  3  Ohio  8t» 
27;  L<merffan  v.  StewaH,  55  CI.  49;  Richards  v.  OlmsUad,  74  Id.  216;  but  if 
-the  identical  thing  delivered  is  to  be  restored,  though  in  an  altered  form,  the 
-eontract  is  one  of  bailment,  and  the  title  is  not  changed:  Lon/ergan  v.  Stewart 
SLad  Richards  ▼.  OUnsi/eadj  smnu.    Where,  therefore,  grain  is  delivered  to  a 
warehouseman,  who  mixes  it  with  that  of  others,  under  an  express  contract 
or  a  contract  implied  from  the  usual  course  of  business  that  when  the  de- 
positor chooses  to  call  for  it  the  warehouseman  will  pay  the  highest  market 
-price  or  return  the  same  amount  of  grain  of  like  qnaiity,  the  transaction  is  a 
^aale,  and  not  a  bailment:  RahULy  v.  WUson,  3  DilL  426;  Ltmergan  v.  Stewart 
.and  Richards  ▼.  Olmsiead,  supra;  and  see  BaUey  v.  Bendey^  87  Bl.  561.    The 
principal  case  is  cited  to  the  foregoing  points.    But  in  SsxUm  v.  (TraAom,  53 
Iowa,  188,  189i  it  is  held  that  where  grain  is  delivered  to  a  warehouseman, 
and  a  receipt  taken,  providing  that  it  might  be  stored  in  a  common  mass  with 
other  grain  of  the  same  quality,  the  contract  was  one  of  bailment  and  not  of 
aale,  although  the  warehouseman  was  himself  continually  baying  and  adding 
^rain  on  his  own  account  to  the  common  mass,  and  shipping  away  therefrom; 
distinguishing  the  principal  case  and  others,  on  the  ground  that  in  them  there 
was  enough  in  the  receipts  or  in  the  circumstances,  or  both,  to  evince  an  un- 
•derstanding  upon  the  part  of  the  depositor  that  the  warehouseman  should 
kave  a  right  to  sell  the  thing  deposited  upon  his  own  acconnt,  or  otherwise 
appropriate  it  to  his  own  use. 

UsAOS  AS  GoNTBOLLiKa  CoNTBAOTS:  See  Beimt  v.  Ikrd,  55  Am.  Dec.  821, 
and  cases  in  the  note  thereto;  Cox  v.  0*i?t2ey,  68  Id.  633.  The  principal  case 
is  cited  m  ProteOson  Ins.  Co.  v.  //armer,  2  Ohio  St.  455,  to  the  point  that  a 
party  has  a  right  to  have  a  oontract  interpreted  and  enforced  by  the  general 
principles  of  law,  nnafiected  by  any  local  custom,  unless  it  appears  that 
snch  custom  was  understood  by  the  parties,  and  the  contract  made  in  ref- 
erence to  it. 

JuDGHEOT  NOT  fijEVZBSXD  FOB  Erbob  NOT  pBKJUDiciAL:  See  IHkeman  V. 
Parrish,  47  Am.  Dec.  455;  Zaeftary  v.  Pace^  Id.  744;  WorraU  v.  ParmtUe,  49 
Id.  350;  Johnson  v.  Evans^  50  Id.  669,  and  notes  to  these  cases;  Noyes  v. 
Shepherd^  Id.  625;  Shorter  v.  People,  51  Id.  286,  and  note;  Kohn  v.  Schooner 
Renaisanee^  52  Id.  577;  McPherson  v.  MePherson,  53  Id.  416;  Edgerly  v.  Em- 
cr«Ol^  55  Id.  207;  BaOiet  v.  Commonwealth,  Id.  581;  liensUy^s  Adm'rs  v.  Ly- 
lk»  Id.  741;  KUbium  r.  RUehie,  56  Id.  326;  Walters  v.  Jordan,  57  Id.  568. 
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[1  Obzo  Staxi,  827.] 

KoTS  Taxxni  bt  Bank  is  Void  tor  Usuby  when  more  than  the  rate  per 
cent  allowed  by  its  charter  is  taken  or  reserved. 

AcnoN  AT  Law  fob  Contribution  from  Co-surett  can  Onet  be  Sus- 
tained where  a  just  and  equitable  ground  exists  therefor,  since  the  right 
is  founded,  not  in  the  contract  of  suretyship,  but  is  the  result  of  a  gen- 
eral principle  of  equity  which  equalizes  burdens  and  benefits,  and  the 
common  law  has  adopted  and  given  effect  to  this  equitable  principle. 

Contract  of  Suretyship  is  Accessory  to  Obuoation  Contracted  bt 
Another,  and  it  is  of  the  essence  of  the  contract  that  there  be  a  sub- 
sisting valid  obligation  of  a  principal  debtor. 

Contribution  against  Co-surety  can  not  be  Claimed  by  a  surety  who 
voluntarily  pays  money  on  a  void  note. 

Assumpsit  for  contribution  for  money  paid  by  the  plaintiff  as 
co-surety  with  the  defendant.  Judgment  was  given  for  the  de- 
fendant by  the  court,  a  jury  having  been  waived,  and  to  reverse 
which  this  writ  of  error  is  brought  by  the  plaintiff.  It  appears 
from  the  bill  of  exceptions  that  the  plaintiff  and  the  defendcmt 
were  co-sureties  on  a  promissory  note  payable  to  and  discoxmted 
by  the  Preble  County  Branch,  in  Eaton,  of  the  State  Bank  of 
Ohio,  at  the  Ohio  Life  Insurance  and  Trust  Company,  Cincin- 
nati. The  principal  on  this  note  had  failed,  and  the  plaintiff 
had  executed  to  the  bank  a  mortgage  as  security,  and  finally 
paid  an  amount  in  full  for  the  note  and  satisfied  the  mortgage. 
When  the  note  was  discounted,  the  bank  reserved  in  advance 
interest  at  the  rate  of  six  per  cent  per  annum,  and  also  three 
foiurths  of  one  per  cent  on  the  amount  of  the  note,  on  the  al- 
leged ground  of  a  charge  for  exchange,  and  the  trouble  and  ex- 
pense of  collecting  and  remitting  the  funds  from  Cincinnati  to 
Eaton.  The  rate  of  exchange  between  Cincinnati  and  Eaton 
was  at  the  time  in  favor  of  the  latter  place.  The  plaintiff  had 
notice  of  the  reservation  of  the  three  fourths  of  one  per  cent 
before  payment  of  the  npte,  but  there  was  no  direct  proof  that 
he  knew  of  this  fact  at  the  time  he  executed  the  mortgage. 

O.  </.  and  </.  Jf.  SmMti^  for  the  plaintiff. 

Ward^  for  the  defendant. 

By  Court,  Babtlet,  C.  J.  The  errors  assigned  in  this  case 
are  substantiaUy  the  following:  1.  That  the  court  erred  in  hold- 
ing that  the  note  was  void,  and  that  the  payment  of  the  same  by 
the  plaintiff  gave  him  no  right  of  action  against  the  defendant 
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for  contribation;  2.  That  the  court  ened  in  OTerroliiig  the  xno- 
tioD  for  a  new  trial,  etc. 

Two  questions  are  here  presented  for  determination:  1.  Was 
the  note  Yoid  on  the  ground  of  usuiyf  2.  Can  a  surety  on  a 
promissoiy  note  which  is  absolutely  Yoid,  by  the  Tolontary  pay- 
ment thereof,  entitle  himself  to  contribution  against  the  co- 
surety? 

The  first  question  has  been  determined  in  the  affirmative  by 
adjudications  already  made  in  this  state:  See  the  case  of  Preble 
Branch  Bank  y.  BiisaeU,  1  Ohio  St.  813;  also  Bank  of  ChililcoOie 
V.  Swayne,  8  Ohio,  257  [32  Am.  Dec.  707];  Creed  v.  Commercial 
Bank  of  Cincinnati,  11  Id.  489;  Miami  Exporting  Co.  y.  Clark, 
13  Id.  1;  Commercial  Bank  y.  Beed,  11  Id.  498;  VhOed  Stales 
Bank  y.  Otoem,  2  Pet.  538. 

The  second  question^is  one  which  does  not  appear  to  have 
been  very  frequentiy  presented  for  adjudication. 

The  right  of  contribution  among  sureties  is  founded  not  in 
the  contract  of  suretyship,  but  is  the  result  of  a  general  principle 
of  equity  which  equalizes  burdens  and  benefits.  The  common 
law  has  adopted  and  given  effect  to  this  equitable  principle,  on 
which  a  surety  is  entitled  to  contribution  from  his  co-surety. 
This  equitable  oLligation  to  contribute  having  been  established, 
the  law  raises  an  implied  assampsU  on  the  part  of  the  co-surety 
to  pay  his  share  of  the  loss  resulting  from  a  concurrent  liability 
to  pay  a  common  debt.  This  jurisdiction,  by  an  action  at  law, 
is,  therefore,  resorted  to  when  the  case  is  not  complicated;  and 
the  more  extensive  and  efficient  aid  of  a  court  of  equity  is  thus 
rendered  unnecessary.  It  follows  that  this  action  can  only  be 
sustained  where  there  exists  a  just  and  equitable  ground  for 
contribution. 

A  contract  of  suretyship  is  accessoiy  to  an  obligation  con- 
tracted by  another  person,  either  contemporaneously,  or  previ- 
ously, or  subsequentiy.  It  is  of  the  essence  of  the  contract 
that  there  be  a  subsisting  valid  obligation  of  a  principal  debtor. 
Without  a  principal  there  can  be  no  accessary;  and  by  the  ex- 
tinction of  the  former  the  latter  becomes  extinct.  This  results 
from  the  nature  of  the  obligation  of  suretyship :  Burge  on  Surety- 
ship, 3,  6;  Theobald  on  Principal  and  Surety,  2. 

It  would  seem  to  follow,  from  the  very  nature  of  the  under- 
taking, that  if  the  principal  contract  is  absolutely  void,  the  ob- 
ligation of  the  surety  would  likewise  be  void.  But  it  is  said 
that  where  the  contract  of  the  principal  debtor  is  only  voidable 
on  account  of  incapacity  or  otherwise,  and  the  person  under* 
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taking  as  suzeij  oontzacted  with  a  knowledge  of  the  incapacity 
or  other  cause  making  the  principal  obligation  Yoidable,  he 
must  be  xmderstood  as  incurring,  not  merely  a  collateral,  bat  a. 
principal  obligation.  How  far  this  may  extend,  as  between 
surety  and  principal,  it  is  not  necessary  here  to  inquire;  but 
there  seems  to  be  sound  reason  in  the  doctrine  that  where  the- 
surety  has  knowledge  of  that  which  amounts  to  a  valid  defense- 
for  him  against  the  creditor,  he  is  bound  either  to  avail  himself 
of  it  or  to  give  notice  to  the  principal  debtor,  so  as  to  enable- 
him  to  set  up  the  defense;  and  in  default  of  doing  either,  h^ 
would  be  deprived  of  recourse  against  the  principal:  Buige  on 
Suretyship,  367. 

The  utmost  extent  to  which  a  surety  who  Bas  made  payment 
can  claim  is  a  subrogation  to  the  rights  of  the  creditor,  so  thai 
he  will  rank  against  the  debtor  in  the  same  degree  as  the  cred- 
itor would  have  done  if  he  had  not  been  paid.  Where,  there- 
fore, a  surety  could  have  no  remedy  against  the  principal,  he 
clearly  could  have  none  against  his  co-surety,  against  whom  he 
would  have  less  equity  in  his  favor. 

Such,  then,  being  the  nature  of  the  contract  of  suretyship, 
to  what  right  of  contribution  was  the  plaintiff  entitled  ip  this- 
case  against  the  defendant?  The  claim  set  up  by  the  blanch 
bank  was  absolutely  void;  and  it  could  have  acquired  no  validity 
from  the  execution  of  the  mortgage  by  the  plaintiff  before  h& 
had  notice  of  the  usury,  especially  as  against  the  defendant. 
And  it  appears  that  the  plaintiff  had  knowledge  of  the  usury 
before  he  paid  the  debt.  "With  what  pretense  of  equity  can  the 
plaintiff,  who  was  not  bound  himself,  by  voluntarily  paying  a 
void  note,  claim  to  impose  an  obligation  upon  the  defendant  as 
his  co-surety,  who  was  under  no  obligation  before,  either  legal 
or  equitable  ?  Had  the  creditor  instituted  a  suit  on  the  note 
against  the  defendant,  his  remedy  was  clear  and  complete;  and 
he  could  not  certainly  have  been  deprived  of  his  means  of  de- 
fense by  the  voluntary  act  of  the  plaintiff.  This  is  clearly  not 
a  case  where  an  implied  assumpsit  could  have  been  raised  against 
a  co-surety  for  contribution. 

The  principle  laid  down  in  the  case  of  SkUlin  v.  Merrill,  16- 
Mass.  40,  would  seem  to  be  in  point  in  this  case,  and  fatal  to 
the  plaintiff's  cause  of  action.  And  it  is  not  shaken  by  the 
case  of  Ford  v.  Keith,  1  Mass.  139  [2  Am.  Dec.  4J,  and  the  case^ 
decided  upon  its  authority,  of  Wallace  v.  Bums,  6  Ala.  780,  ta 
which  reference  has  been  made.  The  two  last  cases  are  not 
strictly  analogous  to  the  present  one.     Upon  no  principle  of 
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justice  or  sound  reason  can  a  surety,  by  Toluntarily  paying 
money  on  a  void  note,  imi>ose  an  obligation  upon  a  co-suretj 
for  contribution. 
Judgment  affirmed. 

What  TBAiraAonoKS  abs  Usubioub:  See  Danria  ▼.  Oarr,  65  Am.  Deo.  SST^ 
and  note.  The  principal  case  is  cited  in  RVhreth  t.  Baiu^  88  Ohio  St  196» 
as  recognizing  as  authority  the  case  of  Bank  qf  ChUHootlte  v.  Stoaynej  8  Ohio» 
257;  S.  C,  32  Am.  Dec.  707,  which  holds  that  a  bank  limited  in  its  charter 
to  the  taking  of  a  certain  rate  per  cent  per  annum  on  its  loons  and  discounts 
iaa  no  capacity  to  loan  at  a  higher  rate,  and  if  such  a  loan  be  effected  by  dis- 
4)oanting  paper,  no  recoTcry  can  be  had  thereon. 

CoNTBIBtTTION  AMONO  Co-SURETIES  IS  SOT  FOUNDED  UPON  Ck>NTBACT,  but 

npon  the  |  rinciple  tlyit  equality  is  equity:  Moore  v.  Moore,  15  Am.  Dec  523; 
White  T.  Bank8,  56  Id.  283.    The  principal  case  is  cited  to  this  proposition 
in  Camp  ▼.  Boatwich,  20  Ohio  St.  347. 

Subsisting  Valid  Obligation  ov  Pbingipal  Dsbtob  is  of  Essbnob  ov 
CoNTBAOT  OF  SuBBTTSHip.  Without  a  principal  there  can  be  no  accessary, 
and  by  the  eztinctiQn  of  the  former  the  liability  of  the  latter  becomes  eztiiiet: 
Stale  ▼.  Blake,  2  Ohio  St.  150,  quoting  the  principal  case  with  approvaL 
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(1  Ohio  Bxatb,  611.] 

Final  Dbgbbb  is  Onb  Which  Determines  and  Disposes  of  Wholb  Mxa- 
rra  OF  Cause  before  the  court,  or  a  branch  of  the  cause  which  is  sepa- 
rate and  distinct  from  the  other  parts  of  the  case,  reserving  no  farther 
questions  or  directions  for  future  determination. 

Interlocutobt  Decbeb  IB  One  Which  Leaves  fob  Future  Dbxebxiha- 
noN  Equity  of  Case,  or  some  material  question  connected  with  it 

Appeal  fbom  Final  Decbbe  Opens  up  Wholb  Merits  of  Cause  toueh- 
ing  the  subject-matter  of  the  decree. 

Future  is  Article  Which  was  Chattel,  but  which,  by  being  phyrically 
annexed  or  affixed  to  the  realty,  became  accessory  to  it^  and  part  and 
parcel  of  it. 

Gbitebion  of  Fixture  is  United  Application  of  Kbquisites:  1.  Actual 
annexation  to  the  realty,  or  something  appurtenant  thereto;  2.  Appro- 
priation to  the  use  or  purpose  of  that  part  of  the  realty  with  which  it  is 
ooonected;  3.  Intention  of  the  party  making  the  annexation  to  make 
the  article  a  permanent  accession  to  the  freehold;  but  this  criterion  is 
•abject  to  the  qualification  that  the  rights  of  the  parties  are  liable  to  be 
eotttrolled  by  an  estabUshed  custom  or  special  agreement  of  the  parties. 

KlTBgiT  and  Mode  of  Annexation  of  Articlb  to  Freehold  Dbpsto 
mnoh  upon  the  nature  of  the  article  itself,  the  use  to  which  it  is  appliMU 
and  other  attending  droumstanoes. 

Irbbtion  TO  Make  Articlb  Perxanbnt  Accession  to  Bbaltt  mubt  Af* 
muiATiYELT  AND  PLAINLY  APPEAR  to  change  the  nature  and  l^gal 
qnalitiea  of  a  chattel  into  those  of  a  fixture;  and  if  it  be  a  matter  left  ia 
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doabt  and  uncertunty,  tlie  legal  qualities  of  the  article  are  not  changed, 
and  it  must  be  deemed  a  chatteL 

ExAL  Estate,  with  Psbsonal  Property  Retaining  All  Essektial  Qual- 
inss  OF  Chattels,  may  be  United  by  a  mannfxMitnring  establiBbment 
in  the  same  pursuit  and  for  producing  the  same  result,  without  either 
being  made  accessory  to  the  other. 

Machinery  in  Factory  is  not  Fixture,  where  it  is  connected  with  the 
motive  power  by  means  of  bands  and  straps,  and  attached  to  the  building 
only  so  far  as  to  confine  the  different  parts  in  their  proper  places  for  use, 
and  is  subject  to  removal,  as  the  interests  of  business  or  convenience  may 
require,  without  injury  to  the  machinery  itself  or  the  building. 

Machinery  not  Affixed  to  Freehold  is  not  Covered  by  Mortgage 
which  describes  the  mortgaged  premises  as  a  certain  lot  "on  which  is 
erected  a  woolen  manufactory.*' 

Critebion  of  Fixture  in  Manufactory  or  Mill  is  not  Different  from 
that  which  applies  to  articles  attached  to  the  realty  under  other  circum* 
stances. 

Defendants  are  not  Entitled  to  Decree  for  Amount  of  their  Judg- 
ments AND  Penalty,  under  section  4  of  the  Ohio  act  of  1845,  where  an 
injunction  against  selliog  property  on  execution  is  dissolved  aa  to  part 
only,  and  the  property  released  has  not  diminished  in  value  in  conse- 
quence of  the  injunction,  but  has  been  sold  on  execution  after  the  dis- 
solution of  the  injunction,  and  the  proceeds  applied  on  the  judgments. 

Bill  in  chancery,  filed  in  October,  1849,  in  the  court  of  com« 
men  pleas  of  Jefferson  county,  by  James  Teaff  against  Samuel 
Hewitt,  and  certain  judgment  creditors  of  the  liatter.  for  the  ap- 
praisement and  sale  of  premises  mortgaged  to  the  complainant 
by  Hewitt,  and  to  enjoin  the  creditors  from  detaching  certain 
alleged  portions  of  the  mori^faged  premises  and  selling  the  same 
as  chattels  on  execution.  The  mortgaged  premises  were  de- 
scribed in  the  mortgage  as  ''lot  Ko.  822  in  Yeirs' addition  to  the 
town  of  Steubenvilley  on  which  is  erected  a  woolen  manufac- 
tory/' The  property,  the  sale  of  which  was  sought  to  be  re- 
strained, was  in  this  factory,  and  consisted  of  a  steam-engine 
and  boilers,  carding  machines,  spinning-jacks,  power-looms, 
etc.,  annexed  to  the  realty,  and  used  in  the  manner  stated 
in  the  opinion.  At  the  Koyember  term,  1849,  certain  of 
the  defendants,  including  Hewitt,  answered,  denying  that  any 
title  or  interest  in  the  machinery  levied  on  was  acquired  tin- 
der the  mortgage,  and  alleging  that  at  the  time  the  mort- 
gage was  executed  a  chattel  mortgage  on  the  machinery, 
which  had  expired,  was  taken  by  Teaff.  A  motion  was  also 
made  to  dissolve  the  injunction,  which  was  granted  as  to  every- 
thing but  the  steam-engine  and  boilers;  and  after  the  dissolu- 
tion, the  property  on  which  the  injunction  had  been  dissolved 
was  sold  on  execution  by  the  defendants,  Hewitt's  judgment 
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crediton.  At  the  May  term,  1850,  Teaff  took  Ids  decree  for 
the  amoTUit  due  him,  with  interest  and  costs,  and  in  delaolt  of 
payment  the  sale  of  the  lot  and  the  engine  and  boilers  was 
ordered.  The  court  at  the  same  term  also  extended  the  dissolu- 
tion of  the  injunction  to  all  the  defendants  who  had  answered 
the  bill  subsequent  to  the  preceding  term,  and  referred  the 
cause  to  a  master  to  report  on  the  value  of  the  property  as  ta 
which  the  injunction  had  been  dissolved.  At  the  August  ienn, 
1860,  the  master  made  his  report,  and  a  decree  was  entered 
against  the  complainant  for  the  balance  on  the  defendants' 
judgments  enjoined,  with  the  penally  of  five  per  cent  and 
costs,  from  which  decree  the  complainant  appealed. 

BomoeU  Marsh,  for  the  complainant. 

Stanton  and  McGook,  for  the  judgment  creditors  of  Hewitt. 

B,  8.  Moody,  for  the  respondents. 

By  Court,  Babtlbt,  C.  J.  The  questions  presented  by  this 
case  for  determination  are  as  follows: 

1.  Does  the  appeal  from  the  decree  of  the  August  term,  1860, 
open  up  the  merits  of  the  case  touching  the  properly  as  to  which 
the  injunction  had  been  dissolyed  ? 

2.  Was  the  property  relative  to  which  the  injunction  was  dis- 
solved  parcel  of  the  realty,  or  was  it  chattel  property? 

8.  If  the  latter,  and  the  property  had  not  diminished  in  value 
in  consequence  of  the  injunction,  but  had  been,  after  the  dis- 
solution of  the  injunction,  sold  on  execution,  and  the  proceeds 
applied  on  the  judgments,  were  the  defendants  entitied  to  any 
decree  against  the  complainant  for  the  amount  of  their  judgments 
and  the  penalty. 

Of  these  in  their  order. 

1.  An  appeal  from  a  decree  is  nothing  else  than  a  proceeding 
in  the  original  cause  which  continues  the  case  by  vacating  or 
suspending  the  decree  till  the  final  hearing  in  the  api>ellate  court. 
The  fifty-fifth  section  of  the  law  of  March  10, 1881,  directing 
the  mode  of  proceeding  in  chancery,  29  Ohio  Laws,  81,  author- 
ized an  appeal  to  the  supreme  court,  from  any  final  sentence  or 
decree  in  chancezy,  in  the  court  of  common  pleas,  on  the  terms 
prescribed.  A  final  decree  is  one  which  determines  and  disposes 
of  the  whole  merits  of  the  cause  before  the  court,  or  a  branch  of 
the  cause  which  is  separate  and  distinct  from  the  other  parts  of 
the  case,  reserving  no  further  questions  or  directions  for  future 
determination,  so  that  it  will  not  be  necessary  to  bring  the  cause 
or  that  separate  branch  of  the  cause  again  before  the  court  foi 
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furtlier  decision.  It  is  true  that  after  final  decree  defining  and 
settling. the  rights  of  the  parties,  farther  orders  or  decrees  may 
be  necessary  to  c^urry  into  effect  the  rights  settled  by  the  final  de- 
cree on  the  merits;  such  as  a  decree  confirming  a  sale,  or  confirm- 
ing the  proceedings  or  report  of  a  master,  canying  into  effect  the 
terms  of  the  final  decree.  This,  howeyer,  is  a  subsequent  proceed- 
ing, and  only  ausdliary  to  or  in  execution  of  the  fioal  decree  on  the 
merits  of  the  case.  And  an  appeal  from  a  decree  in  this  subsequent 
proceeding  brings  nothing  before  the  court  except  the  proceed- 
ings which  follow  the  final  determination  of  the  merits:  Hey  y. 
Schooley,  7  Ohio,  pt.  2,  48;  Himelt/  y.  Bose,  6  Cranch,  818;  The 
Santa  Maria,  10  Wheat.  442.  An  interlocutory  decree  is  one 
which  leayes  the  equity  of  the  case,  or  some  material  question 
connected  with  it,  for  future  determination.  Where  the  fur- 
ther action  of  the  court  is  necessary  to  giye  the  complete  relief 
contemplated  by  the  court  upon  the  merits,  the  decree  under 
which  the  further  question  arises  is  to  be  regarded  not  as  final, 
but  as  interlocutory:  Cocke  y.  Oilpin,  1  Bob.  (Ya.)  20. 

The  case  before  us  presents  a  double  aspect  for  the  subject-' 
matter  of  a  decree.  The  object  of  the  bill  was  to  sell  the  mort- 
gaged premises  and  apply  the  proceeds  of  the  sale  to  the  pay- 
ment of  Hewitt's  indebtedness  to  complainant,  and  also  to  enjoin 
the  proceedings  under  the  judgments  of  the  other  creditors  of 
Hewitt  and  preyent  the  sale  of  the  machinery  in  the  manufac- 
tory, which  the  complainant  claimed  to  be  a  part  of  the  realty 
and  to  be  coyered  by  his  mortgage.  After  the  dissolution  of  the 
injunction,  the  respondents,  who  were  judgment  creditors  of 
Hewitt,  sold  the  property  as  to  which  the  injunction  was  dis- 
Bolyed  on  execution.  At  the  May  term  of  the  common  pleas, 
1860,  Teaff,  the  complainant,  took  his  decree  upon  one  branch 
of  the  case  against  Hewitt,  for  the  amount  of  his  debt,  with 
interest  and  cost  of  suit,  and  in  default  of  the  payment  of  the 
same,  for  the  appraisement  and  sale  of  the  mortgaged  premises, 
including  the  steam-engine  and  boilers,  as  to  which  the  injunc- 
tion had  not  been  dissolyed.  The  decree  upon  this  branch  of 
the  case,  at  that  term,  was  complete  and  final;  no  further  action 
of  the  court  was  requisite.  The  defendants  did  not  appeal  from 
this  decree,  but  acquiesced  in  it;  and  this  part  of  the  case  is  not 
now  in  controyersy,  as  it  appears,  between  the  parties. 

But  as  to  the  otiier  branch  of  the  case,  the  court  at  that  term 
extended  the  dissolution  of  the  injunction  to  the  defendants  who 
had  answered  the  bill  subsequent  to  the  preceding  term,  and  re- 
ferred the  cause  to  a  master  to  take  testimony  and  report  undex 
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Bpecial  instmctioiiB  at  the  next  term  toucbing  the  value  of  the 
machinery  as  to  which  the  injunction  was  dissolyed,  at  the  time 
the  injunction  was  granted;  what  it  would  have  sold  for  on 
execution  had  no  injunction  been  granted;  whether  the  same 
had  been  sold  by  the  sheriff  on  execution  after  the  dissolution  of 
the  injunction;  and  if  so,  upon  whose  executions,  to  whom  sold, 
and  for  what  amount;  the  amount  of  the  judgments  enjoined, 
their  priority  as  to  liens,  the  amount  yet  due  thereon,  and  the 
transfers  of  said  judgments,  if  any,  since  their  rendition,  and  ta 
whom  made,  etc.  The  main  question  touching  the  rights  of  the 
parties  involved  in  this  branch  of  the  case  was  left  for  the  future 
action  of  the  court  on  the  coming  in  of  the  report  of  the  master. 

The  decision  that  the  steam-engine  and  boilers,  as  to  which  the 
injunction  had  not  been  dissolved,  were  fixtures  and  covered  by 
the  mortgage,  and  the  order  for  their  sale  as  a  part  of  the  mort- 
gaged premises  did  not  determine  the  rights  of  the  parties  in  the 
property  as  to  which  the  injunction  had  been  dissolved.  That 
property  had  been  detached  and  sold  on  execution  prior  to  this 
decree,  and  was  not,  therefore,  in  a  situation  to  be  appraised 
and  sold  under  the  mortgage,  if  even  it  had  belonged  to  the 
realty.  And  whether  the  complainant  was  in  equity  entitled  to 
a  decree  against  the  defendants  who  had  caused  the  property  to 
be  sold  on  execution,  or  if  properly  so  sold,  what  decree,  if  any, 
the  defendants  were  entitled  to  against  the  complainant,  was 
left  for  future  determination.  And  at  the  August  term,  1850, 
the  court  determined  this  branch  of  the  case,  by  finding  that 
the  defendants  had  not  abandoned  their  levies,  and  by  render- 
ing a  decree  against  the  complainant  for  the  balance  on  the  de- 
fendants' judgments  with  interest,  and  the  penalty  of  five  per 
cent  besides  the  costs  of  the  suit.*  From  this  decree  the  com- 
plainant might  well  appeal,  and  the  appeal  opens  up  the  whole 
merits  touching  this  branch  of  the  case,  at  least  between  him 
and  the  judgment  creditors. 

-  2.  Was  the  property  in  controversy  covered  by  the  mortgage 
on  the  realty,  or  was  it  chattel  property?  This  is  the  main 
question  in  the  case,  and  one  of  great  importance. 

The  bill  and  answers,  which  are  under  oath,  furnish  the  only 
testimony  to  be  found  in  the  case  as  to  the  nature  and  descrip- 
tion of  the  property,  the  mode  of  its  annexation,  and  the  pur- 
pose for  which  it  was  annexed  to  the  realty,  all  of  which  appear 
in  the  statement  of  the  case.  It  appears  that  the  boilers  were 
bolted  upon  timbers  which  were  planted  in  the  earth,  with  a 
brick  furnace  built  under  them  and  adapted  to  their  use,  but 
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they  rested  upon  the  timbers  to  which  they  were  bolted  and  by 
which  they  were  supported,  rather  than  upon  the  brick-work. 
The  steam-engine  was  fastened  upon  timbers  which  rested  for 
their  foundation  on  a  stone-waU  laid  in  the  earth.  The  other 
machinery,  consisting  of  carding  machines,  spinning  machines, 
power-looms,  etc.,  was  connected  with  the  motive  power  of  the 
steam-engine  by  means  of  bands  and  straps,  and  attached  to 
the  building  only  so  far  as  to  confine  the  different  parts  in  their 
proper  places  for  use.  It  appears  from  the  answers  that  such 
machinery  as  carding  machines  and  spinning  machines  and 
power-looms,  etc.,  is  generally  fastened  to  the  floor  by  cleatii 
or  other  similar  modes  of  attachment,  for  the  purpose  of  keep- 
ing the  Yarious  parts  steady  and  in  a  suitable  position  for  use; 
but  they  are  easily  detached,  as  were  these,  without  injury  to 
the  machinery  itself  or  the  building;  and  that  such  machinery 
is  usually  subject  to  be  removed  from  one  part  of  the  building  to 
another  to  suit  convenience,  and  sometimes  sold  and  other 
machinery  supplied  to  take  its  place,  whenever  the  interest  of 
the  business  for  which  it  is  used  may  require. 

The  doctrine  of  fixtures,  by  which  the  nature  and  legal  inci« 
dents  of  this  property  must  be  determined,  is  involved  in  no 
inconsiderable  degree  of  uncertainty,  and  not  settled  by  con- 
sistent and  clearly  defined  principles  of  general  application.  It 
rests  upon  a  long  course  of  judicial  decisions  made  at  different 
periods  of  time  and  under  a  variety  of  circumstances,  and 
running  into  numerous,  complex,  and  conflicting  distinctions 
arising  out  of  the  peculiar  relation  of  the  parties  and  the  pecul- 
iar circumstances  of  each  particular  case;  so  that  it  has  been 
found  extremely  di£Scult  to  reduce  this  branch  of  the  law  to  any 
consistent  and  uniform  system. 

According  to  the  decisions,  an  article  may  be  a  fixture  consti- 
tuting a  part  of  the  realty  as  between  vendor  and  vendee,  which 
would  not  under  like  circumstances  be  such  as  between  landlord 
and  tenant;  so  also  an  article  may  be  such  fixture  as  between 
heir  and  executor,  which  under  like  circumstances  of  annexa- 
tion would  not  be  such  as  between  tenant  for  life  and  the  re- 
mainderman or  reversioner.  And  also  according  to  the  decisions, 
an  article  a£Sxed  to  the  premises  for  purposes  merely  agricultu- 
xal  may  pass  by  a  conveyance  of  the  freehold  as  a  fixture,  which 
would  not  be  such  fixture  under  like  annexation  if  erected  or 
affixed  for  the  purpose  of  trade  or  manufacture;  and  an  article 
attached  to  the  realty  maybe  removable  at  one  period  of  time  as 
a  chattel,  which  with  the  same  annexation  at  another  peciod 
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would  not  be  removable,  because  it  constituted  a  part  of  the 
realty.  In  some  cases  it  has  been  determined  that  in  order  to 
constitute  a  fixture  the  article  should  be  so  united  by  physical 
annexation  to  the  land  or  to  some  substance  previously  belong- 
ing thereto  that  it  can  not  be  detached  without  injury  to  the 
property;  while  in  other  cases  articles  have  been  determined  to 
be  fixtures,  and  as  such  to  pass  by  a  conveyance  of  the  freehold, 
with  but  a  slight  attachment  to  the  realty,  and  in  some  in- 
stances without  any  actual,  but  by  simply  a  constructive,  attach- 
ment. 

The  term  "  fixture"  itself,  although  always  applied  to  articles  of 
the  nature  of  personal  property  which  have  been  affixed  to  land, 
has  been  used  with  different  significations  until  it  has  become  a 
term  of  ambiguous  meaning.  And  this  ambiguity  which  has 
attended  the  use  of  this  word  in  various  adjudications,  and  by 
different  writers,  has  been  productive  of  much  of  the  uncertainty 
which  has  perplexed  investigations  falling  under  this  branch  of 
the  law.  The  term  *'  fixture"  has  been  used  by  various  writers 
and  in  numerous  reported  decisions  as  denoting  personal  chattels 
annexed  to  land  which  may  be  severed  and  removed  against  the 
will  of  the  owner  of  the  freehold,  by  the  party  who  has  annexed 
them,  or  his  personal  representatives:  Amos  &  Ferard  on  Fix- 
tures, 2;  Qibbon  on  Fixtures,  2;  Grady  on  Fixtures,  1;  2  Bouv. 
Inst.  162;  2  Kent's  Com.  344. 

There  may  be  some  propriety  in  this  definition  of  the  term 
when  confined  in  its  application  to  the  relation  of  landlord  and 
tenant,  or  tenant  for  life  or  years  and  remainderman  or  rever- 
cdoner,  to  which  several  of  the  elementary  authors  have  chiefly 
confined  their  attention.  But  it  does  not  appear  to  express  the 
accurate  meaning  of  the  term  in  its  general  application.  An 
article  attached  to  the  realty,  but  which  is  removable  against  the 
will  of  the  owner  of  the  land,  has  not  lost  the  nature  and  inci- 
dents of  chattel  property.  It  is  still  movable  property,  passes 
to  the  executor  and  not  to  the  heir  on  the  death  of  the  owner, 
and  may  be  taken  on  execution  and  sold  as  other  chattels,  etc. 
A  removable  fixture,  as  a  term  of  general  application,  is  a  sole- 
cism— a  contradiction  in  words.  There  does  not  appear  to  be 
any  necessity  or  propriety  in  classifying  movable  articles,  which 
may  be  for  temporary  purposes  somewhat  attached  to  the  land, 
under  any  general  denomination  distinguishing  them  from  other 
chattel  property.  A  tree  growing  upon  the  soil,  or  any  other 
article  belonging  to  the  freehold,  may  be  converted  into  a  oliai> 
tel  by  a  severance  from  the  land. 
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It  is  an  andent  nuudm  of  the  law,  that  whatever  becomes  fixed 
to  the  realty  thereby  becomes  accessoiy  to  the  freehold,  and 
partakes  of  aU  its  legal  incidents  and  properties,  and  can  not  be 
severed  and  removed  without  the  consent  of  the  owner.  Quid' 
quid  pXardaiur  solo,  solo  cedii,  is  the  language  of  antiquity  in 
which  the  maxim  has  been  expressed.  The  term  ''  fixture  "  in  its 
ordinary  signification  is  expressive  of  the  act  of  annexation,  and 
denotes  the  change  which  has  occurred  in  the  nature  and  the 
legal  incidents  of  the  property;  and  it  appears  to  be  not  only 
appropriate  but  necessary  to  distinguish  this  class  of  property 
from  movable  property  possessing  the  nature  and  incidents  of 
chattels.  It  is  in  this  sense  that  the  term  is  used  in  far  the 
greater  part  of  the  adjudicated  cases:  Co.  Lit.  53  a;  2  Smith's 
Lead.  Cas.  114;  Chancellor  Kent's  note  a,  2  Kent's  Com.  346; 
Dudley  v.  Warde,  1  Amb.  113;  Elwea  v.  Maw,  3  East,  57.  It  is 
said  that  this  rule  has  been  greatly  relaxed  by  exceptions  to  it 
established  in  favor  of  trade,  and  also  in  favor  of  the  tenant,  as 
between  landlord  and  tenant.  And  the  attempt  to  establish  the 
whole  doctrine  of  fixtures  upon  these  exceptions  to  the  general 
rule  has  occasioned  much  confusion  and  misunderstanding  on 
this  subject. 

Amos  and  Ferard,  in  their  treatise  on  the  law  of  fixtures,  men- 
tion the  division  of  the  subject  into  removable  and  irremovable 
fixtures,  and  give  a  definition  of  each  class:  See  Amos  &  Ferard 
on  Fixtures,  11.  And  they  remark  '*  that  it  is  difficult  to  deter- 
mine in  which  of  the  above  senses  it  is  most  frequently  em- 
ployed." This  classification  of  fixtures  may  be  essential  to  a 
correct  understanding  of  the  double  sense  in  which  the  term  has 
been  frequently  used  in  the  authorities;  but  it  would  not  seem 
to  be  needed  for  any  other  purpose. 

The  civil  law  has  been  commended  for  its  simple  and  natural 
classification  of  property  into  the  obvious  and  universal  distinc- 
tion of  things  movable  and  things  immovable,  things  tangible 
and  things  intangible.  Whatever  would  be  movable  property 
by  the  civil  law  would  faU  under  the  denomination  of  chattels 
personal  by  the  common  law.  And  everything  attached  to  the 
freehold  perpetui  usus  cav^sa  belonged  to  the  res  immobiles  of 
the  civil  law:  Taylor's  Elements  of  the  Civil  Law,  475.  This 
simple  division  of  property  seems  to  be  founded  in  reason  and 
the  nature  of  things. 

The  great  difficulty  which  has  always  perplexed  investigation 
upon  this  subject  has  been  the  want  of  some  certain,  settled, 
and  unvarying  standard  by  which  it  could  be  determined  what 
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anioimts  to  a  fixture,  or  what  connection  with  the  land  will  de- 
prive a  chattel  of  its  peculiar  legal  qualities  as  such,  and  make 
it  accessory  to  the  freehold.  Fixtures  belong  to  that  class  of 
property  which  stands  upon  the  boundary  line  between  the  two 
grand  divisions  of  things  real  and  things  personal  into  which 
the  law  has.  classified  property — a  distinction  not  merely 
artificial,  but  founded  on  reason  and  the  nature  of  things;  re- 
garding not  only  the  natural  qualities  of  immobility  on  the  one 
hand  and  mobility  on  the  other,  but  also  the  legal  constitution 
and  incidents  to  which  each  class  respectively  is  subject.  In 
the  great  order  of  nature,  when  we  compare  a  thing  at  the  ex- 
tremity of  one  class  with  a  thing  at  the  extremity  of  another, 
the  difference  is  glaring;  but  when  we  approach  the  connecting 
link  between  the  two  great  divisions,  it  is  often  difficult  to  dis- 
cover the  precise  point  where  the  dividing  line  is  drawn. 

There  are  some  matters  having  their  foundation  in  things  real 
which  are,  nevertheless,  by  the  principles  of  the  common  law, 
attended  with  some  of  the  qualities  of  things  personal,  and 
therefore  termed  chattels  real.  Such  are  estates  less  than  free- 
hold, easements,  rents,  emblements,  etc.  These,  however,  are 
easily  identified,  and  have  no  connection  with  fixtures.  And 
again,  there  are  others  which,  though  movable  in  their  nature, 
and  apparently  falling  within  the  definition  of  things  personal, 
are,  in  respect  of  their  legal  qualities,  of  the  nature  of  things 
real.  Belonging  to  this  class  are  heirlooms  and  things  in  the 
nature  of  heirlooms,  which  by  special  custom  pass  with  the  in- 
heritance; also  animals, /ere?  naturce,  not  domesticated,  so  as  to 
fall  under  the  denomination  of  chattels,  yet  so  confined  to  the 
realty  as  to  become  appurtenant  to  it;  such  as  deer  in  a  park, 
pigeons  in  a  pigeon-house,  conies  in  a  warren,  fish  in  a  pond, 
etc. ;  also  articles  sometimes  called  fixtures,  on  the  principle  of 
constructive  attachment;  such  as  the  deeds  and  other  papers 
which  constitute  the  muniments  of  title  to  the  land,  the  keys  of 
a  house,  etc.,  which  belong  to  the  realty  and  pass  with  it,  not 
upon  the  principle  of  fixtures,  but  upon  the  principle  of  being 
necessary  and  essential  incidents  to  it,  and  of  no  value  ab- 
stracted from  it.  None  of  these  articles  acquire  their  legal 
qualities  upon  the  principle  of  a  fixture. 

A  fixture  is  an  article  which  was  a  chattel,  but  which  by  being 
physically  annexed  or  affixed  to  the  realty  became  accessoiy  to 
it  and  part  and  parcel  of  it.  But  the  precise  point  in  the  con- 
nection with  the  realty  where  the  article  loses  the  legal  qualities 
of  a  chattel  and  acquires  those  of  the  realty  often  presents  a 
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question  of  great  nicety  and  sometimes  difScult  determination. 
And  a  review  of  the  authorities,  from  the  time  of  the  Year-booka 
down  to  the  present  period,  does  not  furnish  any  one  established 
and  certain  criterion  of  universal  application  by  which  this  line 
of  demarkation  can  be  clearly  ascertained  and  pointed  out.  It 
may,  however,  be  useful,  in  the  determination  of  this  case,  to 
examine  the  authorities  and  endeavor  to  extract  from  them  the 
most  uniform,  reasonable,  and  consistent  principle,  as  a  stand- 
ard by  which  a  fixture  can  always  be  determined.    '" 

If  there  be  anything  well  settled  in  the  doctrine  of  fixtures,  it 
is  this:  that  to  constitute  a  fixture  it  is  an  essential  requisite 
that  the  article  be  actually  affixed  or  annexed  to  the  realty. 
The  term  itself  imports  this:  Walker  v.  Sherman^  20  Wend. 
G36.  But  the  mode  or  degree  of  the  annexation  which  is  essen-" 
tial  is  a  matter  about  which  the  authorities  are  greatly  in  con- 
flict. Amos  and  Ferard,  in  their  work  above  referred  to,  page 
2,  lay  down  the  rule  as  follows:  ''It  is  necessaiy  in  order  to 
constitute  a  fixture  that  the  article  should  be  let  into  or  united 
to  the  land,  or  to  substances  previously  connected  therewith." 
The  manual  of  Gibbon  and  the  work  of  Grady  on  fixtures  are 
to  the  same  effect,  and  numerous  adjudicated  cases  are  referred 
to  by  these  elementaiy  writers  establishing  the  same  doctrine. 
A  number  of  the  authorities,  both  English  and  American,  de- 
cide that  to  give  chattels  the  character  of  fixtures,  and  deprive 
them  of  that  of  personalty,  they  must  be  so  firmly  affixed 
to  the  real  estate  that  they  can  not  be  removed  without  injury 
to  the  freehold  by  the  act  of  removal  and  apart  from  the  ab- 
straction of  the  thing  removed:  Farrar  v.  Chauffetete^  6  Denio^ 
627. 

This  doctrine,  however,  does  not  furnish  a  criterion  of  uniform 
application,  or  one  which  will  bear  the  test  of  examination. 
Mill-stones  in  a  mill,  and  even  the  water-wheel,  and  a  great  vari- 
ety of  other  articles  well  established  by  authority  and  universally 
admitted  to  be  fixtures,  may  often  be  removed  without  any  act- 
ual injury  to  the  structure  or  building  by  the  act  of  removal. 
Fences,  which  are  undeniably  fixtures,  and  so  admitted  by  all 
the  authorities  referring  to  them,  although  actually  annexed  to 
and  in  connection  with  the  land,  are  yet  not  let  into  the  ground 
or  fastened  to  anything  which  is  imbedded  into  the  earth.  The 
doors,  windows,  window-shutters,  etc., of  a  mansion-house  may 
be  raised  and  removed  without  any  actual  or  physical  injury 
either  to  the  building  or  the  article  removed;  so,  also,  in  a  mill, 
with  the  mill-stones,  hoppers,  and  bolting  apparatus,  as  usually 
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fixed  in  a  mill;  yet  it  has  never  been  questioned  that  these  arti- 
cles are  fixtures. 

There  is  another  class  of  authorities  in  which  it  is  laid  down 
that  the  true  test  of  a  fixture  is  the  adaptation  of  the  article  to 
the  use  or  purpose  to  which  the  realty  is  appropriated,  however 
slight  its  physical  connection  with  it:  Farrar  v.  Stackpole,  6 
Greenl.  157  [19  Am.  Dec.  201];  Gray  v.  HoMship,  17  Serg.  & 
B.  413  [17  Am.  Dec.  G80].  And  some  cases  have  gone  so  far  as 
to  make  this  the  only  test,  and  even  dispense  with  actual  or 
physical  annexation;  Voorhis  v.  Freeman,  2  Watts  &  S.  116 
[37  Am.  Dec.  490] ;  Pyle  v.  Pennock,  Id.  391  [37  Am.  Dec.  517]. 

This  rule  is  in  conflict  with  those  authorities  which  make  the 
mode  of  the  physical  annexation  the  test,  and  it  will  not  bear 
examination  as  a  criterion  of  general  application.  If  adaptation 
and  necessity  for  the  use  and  enjoyment  of  the  realty  be  the  sole 
test  of  a  fixture,  then  the  implements  and  domestic  animals  nec- 
essary for  the  cultivation  of  a  farm,  and  a  great  variety  of  other 
articles  subject  to  the  use  of  the  land  or  its  appurtenances, 
which  never  have  been  and  never  can  be  recognized  as  such, 
would  be  fixtures.  It  would  utterly  confound  the  rule  by  which 
the  rights  of  the  vendor  and  vendee,  heir  and  executor,  etc., 
have  been  heretofore  governed. 

In  the  case  of  the  Despatch  Line  v.  Bellamy  Man.  Co.,  12  N. 
E.  205  [37  Am.  Dec.  203],  the  court  expressed  the  opinion  that 
actual  annexation  to  the  freehold  and  adaptation  to  its  purpose 
must  both  unite  in  order  to  render  personal  property  incident 
and  appurtenant  to  real  estate. 

In  some  of  the  authorities  the  intention  of  the  party  making 
the  annexation  is  laid  down  as  the  true  test  of  a  fixture:  Winslow 
V.  Merchants*  Ins,  Co.,  4  Met.  306  [38  Am.  Dec.  368]. 

Mr.  Dane,  in  his  Abridgment  of  American  Law,  remarks:  "  It 
is  Yf^vj  difficult  to  extract  from  all  the  cases  as  to  fixtures  in 
the  books  any  one  principle  on  which  they  have  been  decidea, 
though  being  fixed  or  fastened  to  the  soil,  house,  or  freehold 
seems  to  have  been  the  leading  one  in  some  cases,  yet  not  the 
only  one:"  3  Dane's  Abr.  156.  And  he  adds,  in  reference  to 
this  matter:  *'  Not  the  mere  fixing  or  fastening  is  alone  to  be 
regarded,  but  the  use,  nature,  and  intention." 

From  the  examination  which  I  have  been  enabled  to  give  to 
this  subject,  and  after  a  careful  review  of  the  authorities,  I  have 
reached  the  conclusion  that  the  united  application  of  the  follow- 
ing requisites  will  be  found  the  safest  criterion  of  a  fixture:  1. 
Actual  annexation  to  the  realty,  or  something  appurtenant 
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tbareto;  2.  Appropriation  to  the  use  or  puzpofle  of  ihat  pari  of 
the  realty  with  which  it  is  connected;  8.  13ie  intention  of  the 
party  making  the  annexation  to  make  the  article  a  permanent 
accession  to  the  freeholct*^this  intention  being  inferred  from  the 
nature  of  the  artide  affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  stmctnre  and  mode  of  annexa- 
tion, and  the  purpose  or  nse  for  which  the  annexation  has  been 
made. 

ThiB  criterion  famishes  a  test  of  general  and  uniform  applica- 
tion; one  by  which  the  essential  qualities  of  a  fixture  can,  in  most 
instances,  be  certainly  and  easily  ascertained,  and  tends  to  har- 
monize the  apparent  conflict  in  the  authorities  relating  to  the 
subject.  It  may  be  found  inconsistent  with  the  reasoning  and 
distinctions  in  many  of  the  cases;  but  it  is  believed  to  be  at 
variance  with  the  conclusion  in  but  few  of  the  well-considered 
adjudications. 

Adopting  this  as  the  criterion,  there  will  be  found  no  occa- 
sion for  giving  an  ambiguous  meaning  to  the  term  *'  fixture;  ** 
no  occasion  for  denominating  an  article  a  fixture  at  one  period 
of  time  which  with  the  same  annexation  woi;dd  not  be  such  at 
another  period;  no  occasion  for  determining  that  to  be  a  fixture 
as  between  vendor  and  vendee  which  under  like  circumstances 
would  not  be  such  as  between  landlord  and  tenant;  or  finding  that 
to  be  a  fixture  as  between  heir  and  executor  which  under  like 
circumstances  of  annexation  woxdd  not  be  such  as  between 
tenant  for  life  and  remainderman  or  reversioner:  Sturges  v. 
Warren^  11  Yt.  433.  It  is  true,  the  time  of  the  annexation  and 
the  relation  and  situation  of  the  parties  may  constitute  very  im- 
portant considerations  in  ascertaining  the  intention  and  object 
of  making  the  annexation.  Why  is  a  tenant  for  life,  or  for 
years,  or  at  will,  favored  with  the  right  of  removing  articles 
which  he  attaches  to  the  land  during  his  term?  The  supreme 
court  of  Massachusetts  say,  in  Whiting  v.  Brastow,  4  Pick.  811: 
**  There  seems  to  be  no  doubt  that,  according  to  the  later  de- 
cisions in  England,  and  several  cases  in  our  own  books,  a  tenant 
for  life,  years,  or  for  will  may,  at  the  expiration  of  his  estate, 
remove  from  the  freehold  all  such  improvements  as  were  erected 
or  placed  there  by  him,  the  removal  of  which  will  not  injure 
the  premises  or  put  them  in  a  worse  plight  than  they  were  in 
when  he  took  possession."  All  that  is  required  of  a  tenant  is  to 
leave  the  land  in  as  good  condition  as  it  was  when  he  received 
it.  When,  therefore,  a  tenant  erects  expensive  structures  for 
carrying  on  his  trade  or  business,  which  can  be  removed  with- 
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out  their  destruction  or  material  injury  to  the  freehold,  the 
presumption  is  a  rational  one  that  it  was  not  the  intention  of  the 
tenant  to  make  them  permanent  accessions  to  the  freehold,  and 
thereby  donations  to  the* owner  Qjf  i^.  The  intention  of  the 
tenant,  clearly  inferable  from  his  situation  and  relation  to 
the  landlord,  is  the  real  foundation  of  the  right  of  removal 
"with  which  he  has  been  favored.  It  is  true,  other  reasons  of 
great  subtlety,  and  considerations  of  public  policy,  have  been 
frequently  assigned  for  this  right  of  removal,  but  they  are 
doubtless  attributable  in  some  degree  to  a  laudable  desire  on 
the  part  of  the  courts  to  cany  out  the  real  intention  of  the 
party. 

It  is  said  that  the  right  of  removal  must  be  exercised  by  the 
tenant  before  the  expiration  of  his  term,  or  in  some  cases  within 
a  reasonable  time  afterwards;  that  the  tenant  can  remove  things 
which  he  has  attached  to  the  land  for  the  purposes  of  trade  or 
manufacture  where  not  contraiy  to  some  prevailing  custom,  or 
where  it  can  be  done  without  material  and  essential  injury  to  the 
freehold,  or  where  the  erections  in  themselves  were  strictly 
chattels  in  their  nature  before  they  were  put  up,  and  can  be  re- 
moved without  being  entirely  demolished  or  losing  their  essen- 
tial character  or  value :  Amos  &  Ferard  on  Fixtures,  40, 44.  All 
these  circumstances  furnish  considerations  bearing  upon  the  in- 
tention of  the  tenant  in  making  the  erections,  and  their  tempo- 
rary nature  and  want  of  adaptation  to  the  permanent  use  and 
enjoyment  of  the  freehold,  and  show  the  application  of  the  cri- 
terion here  adopted. 

The  rule  requiring  actual  or  physical  annexation  to  the  realty 
is  not  affected  by  the  few  articles  sometimes  said  to  belong  to 
the  realty  upon  the  principle  of  constructive  annexation,  but 
which,  as  has  already  been  observed,  are  not  in  fact  fixtures,  but 
mere  incidents  to  the  freehold,  and  pass  with  it  upon  a  different 
principle  from  that  of  a  fixture.  But  the  extent  and  mode  of 
the  annexation  must  depend  much  upon  the  nature  of  the  article 
itself,  the  use  to  which  it  is  applied,  and  other  attending  cir- 
cumstances. 

The  rule  requiring  adaptation  to  the  use  or  purpose  of  the 
realty  was  recognized  in  some  of  the  earliest  authorities.  In  the 
case  of  LawUm  v.  Salmon^  1  H.  Black.  259,  note.  Lord  Mansfield, 
on  a  question  between  heir  and  executor  respecting  salt-pans, 
attached  to  the  land  and  connected  with  salt-works  at  a  saltr 
spring,  declared  the  articles  fixtures,  upon  the  principle  that 
they  were  accessories  to  the  freehold,  and  necessary  to  its  ufl« 
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and  enjoyment.  And  it  has  been  adjudged  in  numerous  cases 
that  where  an  article  attached  to  the  realty  is  accessory  to  a 
matter  of  a  personal  nature,  it  should  be  considered  itself  as  per- 
sonalty, and  removable  as  such:  Lawion  y.  Lawion,  3  Atk.  14; 
Dudley  v.  Warde,  1  Amb.  113.  Where  articles  were  attached  to 
the  land  for  the  purposes  of  trade  or  manufacture  which  pur- 
poses were  considered  matters  of  a  personal  nature,  the  articles 
have  been  declared  not  to  be  fixtures.  In  the  case  of  Elwes  v. 
MdWy  3  East,  54,  Lord  Ellenborough  reviewed  the  cases  from 
the  time  of  the  Year-books,  and  came  to  the  conclusion  that 
there  was  a  well-founded  distinction  between  articles  annexed 
to  the  freehold  for  the  purposes  of  trade  or  manufacture  and 
those  made  for  the  purposes  of  agriculture — the  right  of  removal 
existing  to  a  much  greater  extent  in  case  of  the  former  than  in 
that  of  the  latter.  This  distinction,  however,  has  been  strongly 
questioned  by  high  authority  in  this  country:  Van  Ness  v.  PaC" 
ard,  2  Pet.  137;  Whiting  v.  Braslow^  4  Pick.  310.  It  was  upon 
this  doctrine,  which  was  recognized  by  Lord  Ellenborough,  that 
the  rule  was  laid  down  that  articles  annexed  to  the  realty  for 
a  mixed  purpose  of  the  freehold  and  of  personalty  were  remov- 
able, and  not  fixtures.  Hence  it  is  said  that  Lord  Chief  Baron 
Comyns,  as  between  heir  and  executor,  decided  that  a  cider-mill, 
firmly  fixed  in  the  ground,  was  accessory  to  a  species  of  trade, 
and  therefore  not  a  fixture.  This  distinction,  however,  as  to 
articles  annexed  to  the  realty  for  a  mixed  purpose,  does  not  ap- 
pear to  have  been  consistently  recognized  in  this  country. 

Numerous  exceptions  to  the  rule,  that  whatever  is  attached  to 
the  realty  becomes  a  part  of  it,  have  been  adopted  in  favor,  not 
only  of  trade  and  manufacturing,  but  also  in  favor  of  matters 
of  ornamental  and  domestic  use.  Some  of  these  exceptions 
have  been  based  upon  public  policy,  some  upon  the  nature  of 
the  article  itself,  and  some  upon  the  ground  of  the  articles 
being  accessory  to  matters  of  a  personal  nature,  and  not  strictly 
subservient  to  the  use  and  purposes  of  the  freehold. 

But  if  the  third  requisite  of  a  fixture  here  adopted  had  been 
applied  in  the  numerous  cases  of  exceptions  in  favor  of  tenants, 
also,  in  favor  of  trade  and  manufacture,  and  in  favor  of  matters 
of  ornament  and  domestic  convenience,  which  fill  so  mueh 
space  in  the  books,  there  would  have  been  but  little  difficulty 
in  determining  that  they  were  not  fixtures.  In  all  these  cases 
denominated  exceptions,  the  article  could  invariably  have  been 
removed  without  essential  injury  to  the  freehold  or  the  article 
itself.     In  no  case  is  a  fixture  created  without  the  apparent  in« 
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tention  of  the  party  making  the  annexation  to  make  a  per- 
manent aoceasion  to  the  freehold.  And  whether  articles  are 
personal  property  or  fixtaies  must  be  determinable  and  plainly 
appear  from  an  inspection  of  the  property  itself,  taking  into 
consideration  its  nature,  mode  of  attachment,  purpose  for 
which  used,  and  the  relation  of  the  party  making  the  annexa- 
tion, and  in  some  instances  perhaps  other  attending  circum- 
stances, indicating  the  intention  to  make  it  a  temporary  attach- 
ment or  a  permanent  accession  to  the  realty.  And  inasmuch 
as  it  requires  a  positive  act  on  the  part  of  the  person  making 
the  annexation  to  change  the  nature  and  legal  qualities  of  a 
chattel  into  those  of  a  fixture,  the  intention  to  make  the  article 
a  permanent  accession  to  the  realty  must  affirmatively  and 
plainly  appear;  and  if  it  be  a  matter  left  in  doubt  or  uncer- 
tainty, the  legal  qualities  of  the  article  are  not  changed,  and 
the  article  must  be  deemed  a  chattel.  In  some  instances  the 
intention  to  make  the  article  a  fixture  may  clearly  appear  from 
the  mode  of  the  attachment  alone,  as  where  a  removal  can  not 
be  made  without  serious  injury  to  the  property  by  the  act  of 
severance.  But  where  the  attachment  is  but  slight,  and  does 
not  enter  into  the  pbysical  structure  of  the  realty,  this  inten- 
tion must  be  gathered  from  the  nature  of  the  article  and  the 
other  attending  circumstances. 

The  criterion  of  a  fixture  above  mentioned  must,  however,  be 
subject  to  qualification  in  some  respecte.  Whatever  would 
otherwise  be  the  righte  of  the  parties  connected  with  an  article 
which  has  been  attached  to  the  realty,  they  are  liable  to  be  con- 
trolled by  an  established  custom  or  the  special  agreement  of 
the  parties.  The  parties  are  presumed  to  be  cognizant  of  an  ex- 
isting usage  or  custom,  and  to  act  with  a  tacit  reference  to  it. 
And  an  article  attached  to  the  land  may  be  a  fixture  or  a  chattel 
according  to  the  special  agreement  of  the  parties:  Naylor  v. 
CoUinge,  1  Taimt.  19;  Penry  v.  Broton,  2  Stark.  403;  Mansfield 
V.  Blackbume,  6  Bing.  N.  C.  426. 

By  an  application  of  the  criterion  here  adopted  to  the  case  be- 
fore the  court,  there  is  no  difficulty  in  determining  the  char- 
acter of  the  property  in  controversy.  There  was  here  actual  con- 
nection with  the  realty,  but  it  was  slight.  The  bands  and  straps 
by  which  the  machinery  was  attached  to  the  motive  power  of 
the  steam-engine  and  boilers  could  easily  be  thrown  ofif,  and 
the  cleats  or  means  used  to  keep  the  machinery  steady  and  in 
ite  proper  place  for  use  were  such  as  to  admit  of  ite  removal 
without  injury  to  any  property,  or  even  inconvenience.    The 
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QBe  or  purpose  to  which  the  machinery  was  applied  was  that  of 
a  trade  or  the  business  of  manufacturing,  in  favor  of  which  the 
authorities  have  made  numerous  exceptions  to  the  principle  of 
fixtures. 

It  may  be  said  that  the  building  in  which  the  machinery  waa 
placed  was  parcel  of  the  freehold,  erected  and  used  for  the  pur- 
pose of  manufacturing,  and  that  the  machinery  wAs  accessory  to 
it,  and  therefore  adapted  to  the  use  to  which  that  part  of  the 
realty  with  ivhich  it  was  connected  was  appropriated.  But  in 
truth,  the  building  itself  was  rather  the  accessory  than  the  prin- 
cipal. It  was  in  fact  accessory  to  the  business  or  pursuit  car- 
ried on  by  the  machinery  within  it,  and  if  not  firmly  affixed  to 
or  founded  in  the  earth  in  such  manner  as  to  show  it  to  be  a 
permanent  structure,  and-  intended  for  a  permanent  appropri- 
ation of  that  part  of  the  land  to  which  it  was  attached,  it  would 
be  moTable  property  itself.  This  is  supported  by  high  author, 
ity :  See  Elwes  v.  Maw,  3  East,  38,  and  cases  there  referred  to. 
The  business  of  manufacturing,  it  has  been  said,  is  a  pursuit 
personal  in  its  character,  and  not  strictly  subservient  to  real 
estate,  or  essential  to  the  enjoyment  of  the  freehold  or  inheri- 
tance in  land.  Upon  this  ground  arose  the  distinction  for  a  time 
recognized  by  the  courts  between  articles  for  agricultural  pur- 
poses and  those  erected  for  the  purpose  of  trade  or  manufacture. 

I  would  not  be  understood  as  saying  that  the  use  to  which 
the  property  in  controversy  in  this  case  was  appHed  was  decisive 
of  its  legal  character.  A  manufacturing  establishment,  includ- 
ing all  its  essential  parts,  may  unite  in  the  same  pursuit,  and  for 
producing  the  some  result,  portions  of  real  estate  with  articles 
of  personal  property,  retaining  all  the  essential  qualities  of  chat- 
tels. In  the  various  and  complex  pursuits  of  man,  real  estate 
and  chattels  are  very  frequently  united  in  their  application  to 
the  same  use,  without  either  being  made  accessory  to  the  other, 
while  both  united  are  made  subservient  to  one  common  use  or 
purpose. 

That  this  machinery  was  not  intended  as  a  permanent  acces- 
sion to  the  freehold,  and  immovable  as  such,  is  so  clear  aa 
scarcely  to  call  for  remark.  Neither  the  mode  of  the  annexation 
nor  the  use  to  which  it  was  applied  indicated  any  design  ta 
change  the  character  of  the  property.  The  nature  of  the  prop- 
erty itself,  the  customary  removal  of  it  from  place  to  place,  its 
liability  to  be  taken  away  or  disposed  of  and  other  articles  of 
the  same  kind  supplied  to  take  its  place,  show  that  it  was  not 
intended  to  be  made  a  permanent  accession  to  the  freehold,  and 
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therefore  was  not  covered  by  the  mortgage  of  {he  complain* 
ant. 

It  has  been  said  that  the  description  in  complainants'  mort- 
gage coyered  this  property  even  if  it  were  personalty.  It  is 
true  that  where  a  manufactory  or  a  mill  is  conveyed  or  delivered 
by  any  general  name  or  description  which  embraces  all  its  es- 
sential parts  *as  such  manufactory  or  mill,  the  machinery  and 
all  the  necessary  parts  of  the  establishment  pass,  whether 
affixed  to  the  freehold  or  not.  Thus  things  personal  in  their 
nature,  but  fitted  and  adapted  to  be  used  with  real  estate,  and 
essential  to  its  beneficial  enjoyment  in  such  use,  may  pass  with 
the  realty  by  a  conveyance  and  delivery  under  such  a  descrip- 
tion, which  would  not  pass  by  an  ordinary  conveyance  of  the 
land  with  its  appurtenances.  But  in  this  case  the  language  in 
complainants'  mortgage,  ''  on  which  is  erected  a  woolen  man- 
ufactory," added  to  the  description  of  the  mortgaged  premises 
by  the  number  of  the  lot,  etc.,  is  descriptive  of  the  realty 
merely. 

It  is  claimed  on  the  part  of  the  complainant  that  the  com- 
mon-law rule  as  to  fixtures  has  been  somewhat  changed  by  the 
progress  of  society  and  the  advancement  in  the  application  of 
machinery  to  the  purposes  of  manufactures,  so  as  to  create  a 
different  criterion  of  a  fixture  in  a  manufactory  or  a  mill  from 
that  which  applies  to  articles  attached  to  the  realty  under  other 
circumstances.  And  upon  this  ground  it  is  claimed  that  all  the 
essential  parts  of  a  mill  or  manufactory,  whether  actually  at- 
tached to  the  realty  or  not,  become  fixtures,  and  as  such  pass 
by  a  conveyance  of  the  freehold.  This  doctrine,  which  seems 
to  have  been  recognized  in  several  of  the  states,  derives  its  ori- 
gin chiefly  from  the  cases  of  Farrar  v.  Stackpole,  6  Greenl.  154 
(19  Am.  Dec.  201],  and  Voorhis  v.  Freeman,  2  Watts  &  S.  116 
[87  Am.  Dec.  490].  The  former  case  does  not  sustain  the  posi- 
tion assumed.  That  was  trover  for  a  mill-chain,  dogs,  and  bars 
attached  to  a  saw-mill.  The  plaintiff  claimed  the  property  by 
virtue  of  a  deed  conveying  a  '*  saw-mill  with  the  privileges  and 
Appurtenances,"  upon  the  grounds:  1.  That  the  articles, 
whether  chattels  or  fixtures,  formed  essential  parts  of  the  saw- 
mill, and  passed  by  the  sale  and  conveyance  of  it  as  such; 
and  2.  That  they  were  parts  of  the  saw-mill,  and  went  with 
it  by  general  and  uniform  usage.  The  court  below  ruled 
Against  the  plaintiff  on  the  first  ground,  but  left  the  case 
on  the  second  ground  to  the  jury,  which  found  for  the 
plaintiff.    This  judgment  was  sustained  by  the  supreme  court. 
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yet  expressing  an  opinion  at  variance  with  the  court  below 
as  to  the  first  ground.  Although  some  of  the  reasoning  in 
this  case  was  intended  to  show  that  the  articles  in  question 
were  fixtures,  yet  all  that  was  settled  by  the  adjudication  was 
that  the  articles,  whether  fixtures  or  chattels,  passed  as  essen- 
tial parts  of  the  saw-mill  and  its  appurtenances,  conveyed  as 
such. 

The  case  of  Voorhis  v.  Freeman^  supra^  although  professedly 
based  on  the  principle  settled  in  the  case  in  the  state  of  Maine, 
goes  still  further,  and  determines  that  machinery  which  is  a  con- 
stituent part  of  a  manufactory,  to  the  purposes  of  which  the 
building  has  been  adapted,  and  without  which  it  would  cease  to 
be  such  manufactory,  is  part  of  the  freehold,  although  not  actu- 
ally affixed  to  it  or  in  physical  connection  with  it.  This  case 
was  trover  for  the  conversion  of  one  hundred  and  six  soft  and 
chilled  rolls  belonging  to  the  machinery  of  an  iron-rolling  mill 
in  the  city  of  Pittsburg.  The  plaintiff  claimed  under  a  sale  on 
execution  as  chattel  property,  and  the  defendant  under  a  previ- 
ous sale  under  a  levarifacias,  on  a  mortgage  in  which  the  prem- 
ises were  described  as  "  a  lot  of  ground,  with  one  iron-rolling 
mill  establishment  situate  thereon,  with  the  buildings,  apparatus, 
steam-engine,  boilers,  bellows,  etc.,  attached  to  the  said  estab- 
lishment.'* And  the  questions  simply  were,  whether  the  rolls 
were  real  or  personal  property;  and  if  the  latter,  whether  they 
did  not  pass  by  the  descriptive  terms  of  the  mortgage.  The  court 
held  that,  if  chattels,  the  articles  would  have  passed  by  force  of 
the  word  '*  apparatus  "  in  the  description  of  the  premises.  But 
Chief  Justice  Gibson,  reaching  the  conclusion  that  ''no  dis- 
tinctive principle  pervades  the  cases  universally  on  the  subject 
of  fixtures,''  repudiates  the  criterion  of  physical  attachment  as 
limited  in  its  range  and  productive  of  contradiction,  adopts  the 
doctrine  of  constructive  attachment,  and  attempts  to  establish 
a  new  criterion  on  the  ground  of  public  policy,  as  applicable  to 
the  machinery  and  implements  in  a  manufactory.  The  only  au- 
thority referred  to  by  the  learned  chief  justice  which  even  tends 
to  sustain  him  is  the  case  of  Farrar  v.  Stackpole,  supra;  and 
instead  of  explaining  how  this  new  class  of  fixtures  is  to  become 
incorporated  into  the  realty  and  acquire  its  nature  and  incidents, 
he  endeavors  to  maintain  his  position  upon  the  ground  of  pub- 
lic policy,  holding  that  it  would  be  "  ruinous  to  the  manufac- 
turer in  Pennsylvania,  where  a  statute  directs  that  real  estate 
shall  not  be  sold  on  execution  before  the  rents,  issues,  and  prof- 
its shall  have  been  found  insufficient  to  satisfy  the  debt  in  seven 
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years/'  to  aUow  **  a  siiffexing  creditor ''  to  seize  on  ezecation  the 
loose  machinery  and  implements  in  a  mill,  and  thus  interrupt  a 
*'  thriving  business." 

Such  is  the  principle  of  public  policy  by  which  loose  and 
movable  property  is  to  be  made  parcel  of  the  freehold  and  sub- 
jected to  what  remains  of  the  more  permanent  and  unbending 
rules  of  the  feudal  tenure.  Courts  have  generally  declared  it 
to  be  the  policy  of  the  law  to  guard  against  all  obstacles  in  the 
way  of  creditors.  And  this  is,  perhaps,  the  first  instance  in 
which  movable  property  was  by  constructive  annexation  ad- 
judged parcel  of  the  realty  for  the  avowed  reason  that  it  ought 
to  be  placed  beyond  the  convenient  reach  of  the  legal  process  of 
creditors.  The  reasoning  of  Chief  Justice  Gibson  might  be 
legitimate  in  legislation,  but  it  is  not  appropriate,  in  judicial 
proceedings. 

To  what  consequences  would  such  a  criterion  lead  if  fully 
carried  out?  A  cabinet-maker  erecte  a  building  for  a  cabinet- 
shop,  and  furnishes  it  with  all  the  necessary  machinery,  imple- 
ments, tools,  ete. ,  for  an  establishment  for  the  manufacture  of 
furniture,  some  of  which  may  be  attached  to  the  building.  All 
the  machinery,  tools,  implemente,  ete.,  whether  actually  at- 
tached to  the  buildiog  or  not,  and  essential  and  necessary  for 
the  business  of  the  establishment  to  which  the  building  ia 
adapted,  and  without  which  it  would  not  be  a  perfect  and  com- 
plete cBtablishment  of  the  kind,  would  be  parcel  of  the  freehold. 
The  application  of  the  same  rule  would  convert  the  benches  and 
essential  implemente  of  the  shoemaker's  shop,  the  vises,  ham- 
mers, and  machinery  of  the  coppersmith  and  tinner,  and  of  other 
mechanics  and  manufacturers,  into  realty.  And  inasmuch  as 
some  cany  on  their  business  on  a  much  larger  scale  than  others, 
a  question  of  no  little  difficulty  would  arise  as  to  the  quantity 
of  the  loose  implemente  and  machinery  which  should  be 
deemed  essential  to  make  it  a  complete  establishment,  and  what 
might  be  rejected  as  unessential,  and  therefore  chattels. 

It  may  be  inconvenient  to  the  mechanic  or  the  manufacturer 
to  have  the  movable  implemente  and  machinery  in  his  shop 
taken  away  upon  execution.  The  same  inconvenience,  however, 
may  be  experienced  by  the  agriculturist,  who  may  be  prevented 
from  putting  in  his  crops  by  a  similar  removal  of  his  team  or 
farming  utensils. 

Several  decisions  have  been  subsequently  made  in  Pennsyl- 
vania, and  also  in  some  of  the  other  states,  recognizing  the 
doctrine  of  the  case  of  Voorhia  v.  Dreeman,  supra,  but  the  great 


Feb.  1863.]  Teapf  v.  Hewttt  663 

-weight  of  auihoritj,  both  in  England  and  in  the  United  States, 
is  against  it. 

We  are  told  by  Lord  Hardwicke,  in  the  case  of  Lawtan  y. 
LawUm,  3  Atk.  16,  that  since  the  time  of  Heniy  YJJL.  the  courts 
faaye,  from  considerations  of  public  policy,  been  relaxing  the 
strict  construction  of  the  law  relating  to  fixtures,  and  that  many 
articles  attached  to  the  realty  are  now  movable  which  formerly 
were  considered  parcel  of  the  freehold.  The  progress  of  society 
and  improvements  in  business  and  commerce  have  constantly 
tended  to  unfetter  property,  and  especially  all  movable  prop- 
erty, from  the  rigid  rules  of  the  feudal  tenure.  And  no  sound 
considerations  of  public  policy  can  justify  any  retrograde  change 
in  the  legal  qualities  of  any  kind  of  movable  property  by  con- 
structive attachment  to  the  freehold  for  the  purpose  of  favoring 
any  one  particular  pursuit  or  business. 

Svnft  V.  Thompson,  9  Conn.  63  [21  Am.  Dec.  718],  is  a  lead- 
ing case  in  Connecticut,  in  which  it  was  decided  that  the  ma- 
chinery of  a  cotton  factory,  consisting  partly  of  implements  in 
no  way  attached  to  the  building  and  partly  of  spinning-frames 
standing  upon  the  floor  and  kept  in  their  places  by  deata  about 
their  feet  nailed  to  the  floor,  and  partly  of  other  machinery 
fastened  by  wood-screws  passing  into  the  floor,  all  of  which 
could  be  removed  without  injury  to  the  building  or  machinery, 
was  personal  property. 

The  case  of  Gale  v.  Ward,  U  Mass.  362  [7  Am.  Dec.  223],  is 
a  leading  case  in  Massachusetts,  in  which  it  was  held  that  card- 
ing machines  in  a  woolen  factory,  not  nailed  to  the  floor  nor  in 
any  manner  attached  to  the  building,  except  by  the  leather 
band  which  passed  over  the  wheel  or  pulley  to  give  motion  to 
the  machines,  which  band  could  be  slipped  off  by  hand,  and 
was  taken  off  and  the  machines  removed  from  time  to  time, 
when  repaired,  were  personal  property.  Each  one  of  these 
machines  was  so  heavy  as  to  require  four  men  to  move  it  on  the 
floor,  and  too  large  to  be  taken  out  at  the  door,  but  so  con- 
structed as  to  be  easily  unscrewed  and  taken  in  pieces.  In 
deciding  this  case,  Parker,  C.  J.,  said:  ''They  must  be  consid- 
ered as  personal  property;  because,  although  in  some  sense 
attached  to  the  freehold,  yet  they  could  easily  be  disconnected, 
and  were  capable  of  being  used  in  any  other  building  erected 
for  similar  purposes.  It  is  true  that  the  relaxation  of  the  an- 
cient doctrine  respecting  fixtures  has  been  in  favor  of  tenants 
against  landlords;  but  the  principle  is  correct  in  every  point  of 
view.** 
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It  has  been  said  that  the  authority  of  this  case  was  somewhat 
shaken  by  the  case  of  Window  v.  Merchantt^  Ins,  Co.,  4  Met. 
806  [38  Am.  Dec.  868],  in  which  a  steam-engine,  boilers,  etc., 
and  other  machinery  adapted  to  be  moved  by  them  and  con* 
nected  with  them,  were  decided  to  be  fixtures.  But  from  the 
peculiar  structure  of  this  machinery,  the  mode  of  its  annexation 
as  well  as  its  adaptation  to  the  use  of  the  building,  the  court 
determined  that  it  was  permanent  in  its  character,  and  intended 
as  an  accession  to  the  realty.  And  Shaw,  C.  J.,  in  giving  the 
opinion  of  the  court,  expressly  refers  to  this  case  of  Oale  v. 
Ward,  supra,  in  terms  of  approval. 

In  the  case  of  Cresson  v.  Stout,  17  Johns.  116  [8  Am.  Dec.  373}, 
Mr.  Justice  Piatt  expressed  the  opinion  that  frames  in  a  factory 
for  spinning  flax  and  tow,  though  fastened  by  upright  pieces 
extending  to  the  upper  floor  and  cleats  nailed  to  the  floor  round 
the  feet,  would  not  be  considered  fixtures. 

In  Sturges  v.  Warren,  11  Vt.  433,  machinery  in  a  woolen  fac- 
tory affixed  to  the  building  in  the  usual  manner  with  nails, 
screws,  and  cleats  was  determined  to  be  personal  property. 

The  same  principle  was  settled  in  lYappea  v.  Barter,  3  Tyrw. 
603,  and  in  Duck  v.  Braddyll,  1  McClel.  217;  S.  C,  13  Price,  455. 

Walker  v.  Sherman,  20  Wend.  636,  is  a  leading  case  in  New 
York,  in  which  it  was  decided,  after  a  very  full  review  of  the 
authorities,  that  the  removable  parts  of  the  machinery  of  a 
woolen  factory,  consisting  of  two  double  carding  machines,  a 
picking  machine,  shearing  machine,  spinning  machine,  looms, 
etc.,  were  personal  property.  In  this  case  it  was  conceded 
that  the  other  machinery  of  the  factory,  consisting  of  the  water- 
wheel,  fulling-mill,  dye-kettle,  press,  and  tenter-bars,  were  fix- 
tures or  parcel  of  the  realty. 

The  recent  cases  of  Vanderpoel  v.  Van  Allen,  10  Barb.  157, 
and  Buckley  v.  Buckley,  11  Id.  43,  decided  in  New  York,  are 
not  understood  as  varying  the  doctrine  laid  down  in  the  case  of 
Walker  v.  Sherman  and  Cresson  v.  Stout,  supra. 

Substantially  the  same  ground  has  been  taken  in  the  state  of 
Indiana.  In  the  case  of  Taffe  v.  Wamick,  3  Blackf .  Ill  [23  Am. 
Dec.  383],  it  was  held  that  a  carding  machine  situated  in  a 
building  erected  for  the  purpose  of  carrying  on  the  carding 
business,  standing  on  the  floor  in  its  usual  place  of  operation, 
but  not  fastened  to  the  building,  is  personal  property.  And  in 
Sparks  v.  State  Bank,  7  Id.  469,  it  was  held  that  a  steam-engine 
and  boiler  placed  on  a  stone  foundation,  with  a  brick  chimney 
at  one  end  of  the  boiler,  situated  in  a  tan-yard  to  facilitate  the 
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busijiess  of  taiming,  and  used  for  seyeial  jears,  but  not  bo  fixed 
but  that  they  could  be  removed  without  injury  to  the  building 
with  which  they  were  connected  by  braces,  were  fixtures. 

Fixtures  in  a  manufacturing  establishment  must  be  governed 
by  the  same  criterion  which  applies  to  fixtures  in  other  situa- 
tions. The  machinery  and  implements  in  such  an  establish- 
ment, although  useful  and  even  essential  for  the  business  car- 
ried on,  which  are  not  permanently  affixed  to  the  ground  or  the 
structure  of  the  building,  and  which  can  be  easily  removed 
without  material  injury  to  the  building  or  the  articles  them- 
selves, and  their  place  supplied  by  other  articles  of  a  similar 
kind,  are  not  fixtures,  but  personal  property.  But  that  portion 
of  the  machinery  in  such  an  establishment  which  is  firmly 
affixed  to  the  earth  or  to  the  structure  of  the  building,  and 
which  from  its  nature,  mode  of  attachment,  use,  and  the  rela- 
tive situation  of  the  party  placing  it  there,  was  plainly  intended 
to  be  permanent,  is  parcel  of  the  freehold. 

The  question  as  to  the  steam-engine  and  boilers  is  not  directly 
involved  in  this  case,  the  court  not  being  called  upon  by  the 
defendants  to  interfere  with  the  decree  of  the  May  term  for  the 
sale  of  the  mortgaged  premises,  from  which  no  appeal  was 
taken.  The  application  of  the  principle,  however,  adopted  in 
this  case,  plainly  shows  these  articles  to  have  been  fixtures,  and 
therefore  parcel  of  the  mortgaged  premises.  They  were  bolted 
and  permanently  fixed  upon  timbers,  and  stone  and  brick 
foundations  laid  in  the  earth,  which  were  erected  for  them.  The 
building  itself  was  permanent,  and  designed  and  used  for  a 
manufactory,  and  these  articles,  of  a  ponderous  character, 
adapted  to  the  production  of  the  motive  power  of  the  establish- 
ment, were  firmly  affixed  to  the  structure  of  that  portion  of  the 
freehold  appropriated  to  the  purposes  of  the  business,  and 
clearly  intended  to  be  permanent.  This  is  sustained  by  the 
case  of  Allison  v.  McCune,  16  Ohio,  729  [46  Am.  Dec.  606], 
where  the  court  determined  that  a  steam-engine  set  on  timbers 
laid  on  raised  walls  on  the  top  of  the  ground,  and  the  machin- 
ery of  a  grist  and  saw  mill  attached  by  coupling-shafts,  drivers, 
and  straps,  shown  to  be  placed  there  for  permanent  use,  were 
adjudged  to  be  parcel  of  the. freehold.  And  to  the  same  ejSect 
IB  the  case  of  Powell  v.  Monson  and  Brimfield  Mimufaciuring  Co., 
8  Mason,  847,  in  which  Mr.  Justice  Story  has  elaborately  ex- 
amined the  subject  of  fixtures. 

If  it  were  necessary  for  the  purpose  of  sustaining  the  dissolu- 
tion of  the  injunction  by  the  common  pleas,  we  should  further 
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hold  that  the  parties  having  treated  the  property  in  oontroyersy 
as  personalty  by  the  execution  of  the  chattel  mortgage  and  other 
acts,  showing  that  the  articles  were  not  intended  to  be  made 
fixtures,  the  complainant  could  not  now  have  a  decree  for  them 
as  having  been  parcel  of  the  freehold. 

3.  The  injunction  having  been  properly  dissolved  as  to  a  part 
of  the  property  only,  and  that  too  which  had  not  diminished  in 
value  in  consequence  of  the  injunction,  and  which  was  sold  on 
execution  afterwards,  and  the  proceeds  of  the  sale  applied  upon 
the  judgments,  no  decree  should  have  been  rendered  against 
the  complainant  for  the  amount  of  the  judgments  at  law  and 
the  penalty. 

The  fourth  section  of  the  act  of  March  12, 1845,  directing  the 
mode  of  proceeding  in  chancery  under  limited  injunctions,  pro- 
vides that  on  the  dissolution  of  any  injvmction  allowed  to  en- 
join a  levy  upon  or  to  stay  the  sale  of  any  particular  property 
by  virtue  of  a  levy,  ''the  court  shall  render  a  decree  for  the 
party  enjoined  to  an  amount  not  exceeding  the  value  of  the 
property  levied  upon,  nor  exceeding  the  amount  of  the  judg- 
ment at  law  and  interest  thereon  and  the  costs  accruing  in  such 
injunction  proceedings,  together  with  five  per  centum  penalty 
on  such  value  or  judgment  and  interest,"  etc. 

Courts  are  not  to  be  confined  to  the  letter  of  the  law  in  giving 
it  a  construction.  The  maxim,  Hasret  in  litera  hoerei  in  cortice,  is 
not  to  be  forgotten.  A  statute  must  be  construed  with  reference 
to  the  subject-matter  of  it,  and  its  real  object  and  true  intent. 
The  provision  of  law  referred  to  was  intended  to  further  the 
administration  of  justice  and  equity.  The  only  penalty  imposed 
is  that  of  the  five  per  centum.  The  decree  authorized  for  an 
amount  not  exceeding  the  value  of  the  property,  nor  exceeding 
Hhe  amount  of  the  judgment,  is  not  by  way  of  penalty,  but  with 
a  view  to  an  equitable  compensation  for  the  loss  which  may  be 
sustained  by  means  of  the  injunction,  and  operates  simply  as 
accumulative  security,  so  fai  as  it  goes,  for  the  payment  of  the 
defendant's  debts,  which  could  be  but  once  collected.  To  allow  a 
defendant  who  had  abandoned  his  levy  and  obtained  satisfaction 
of  his  judgment  by  the  sale  of  other  property,  or  to  allow  a  defend- 
ant who  had,  after  the  dissolution  of  the  injunction,  proceeded 
and  obtained  satisfaction,  by  the  sale  of  the  property  enjoined, 
to  come  in  afterwards,  and  take  a  decree  for  the  full  value  of  the 
property  levied  on,  not  exceeding  the  amount  of  the  judgment 
and  interest  thereon,  etc.,  together  with  the  penalty  of  five  per 
oentum,  would  be,  to  say  the  least  of  it,  grossly  inequitable. 
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In  this  case^  the  injunction  was  dissolved  only  as  to  a  part 
of  the  property,  and  continued  as  to  the  balance. '  And  it  ap- 
pears that  the  property  ^as  not  diminished  in  value  by  means 
of  the  injunction,  and  that  the  defendants  proceeded  after  the 
dissolution  of  the  injunction  on  their  judgments  at  law,  and 
sold  the  property  on  execution,  and  applied  the  proceeds  on 
their  judgments.  Under  these  circumstances,  the  defendants 
were  not  entitled  to  the  decree  against  the  complainant  which 
was  rendered  in  the  court  of  common  pleas,  either  for  the 
penalty  or  the  amount  of  their  judgments.  From  this  decree 
the  complainant  having  prox>erly  appealed,  it  is  ordered  that 
the  defendants,  in  whose  favor  the  decree  was  taken  in  the  com- 
mon pleas,  pay  the  costs  accruing  on  the  appeal,  and  that  the 
cause  be  remanded. 


Final  Decree  is  One  Disposing  of  Subject  of  Litigation  beforb 
CouBT:  MiUa  v.  Hotig,  31  Am.  Dec.  271,  and  note;  Bank  qf  Mobile  v.  Uall^ 
41  Id.  41;  Ware  v.  Richardstm,  56  Id.  762;  and  see  SeoU  ^.  Durt<m,  55  Id.  782. 
The  principal  case  is  cited  to  this  proposition  in  Jlinde  v.  Whitney,  31  Ohio 
St  65;  Brigel  v.  Starbuck,  34  Id.  286;  Carpenter  v.  Canal  Company,  35  Id. 
315;  and  in  Evans  v.  Durm,  26  Id.  444,  the  definitions  of  final  and  interloo- 
ntory  decrees  given  in  the  principal  case  are  quoted  with  approval.  A 
decree  is  none  the  less  final  because  further  proceedings  before  the  master 
are  requisite  to  carry  it  into  effect:  MiUs  v.  Iloag,  31  Am.  Dec.  271;  Bank 
qf  MobUe  v.  II aU,  41  Id.  41;  but  a  decree  can  not  be  treated  aa  so  f ar  final 
and  conclusive  as  to  preclude  an  appeal  on  a  question,  where  such  question 
was  reserved  for  some  future  decree  of  the  court:  Ware  v.  Rkhardaon^  50 
Id.  762. 

Imterlocotobt  Decree  is  One  Which  Leaves  Equity  of  Case,  or 
some  material  question  connected  with  it,  for  future  determination:  Evans  v. 
Dunn,  26  Ohio  St.  444,  quoting  the  definition  thus  given  in  the  principal  case; 
and  the  effect  of  an  appeal  from  such  a  decree  is  to  vacate  or  suspend  the  de- 
cree until  the  matter  is  heard  in  the  appellate  court:  Pittsburg  etc.  Wy  v. 
llurd,  17  Id.  145,  citing  the  principal  case. 

Annexation  to  Realty  as  Criterion  of  Fixture:  See,  on  the  general 
proposition.  Hunt  v.  Midlanphy,  14  Am.  Dec.  300,  and  note;  note  to  Cfray  v. 
lloldship,  17  Id.  686:  Co(mbs  v.  Jordan,  22  Id.  236;  Despatch  Line  v.  Bel- 
lamy Mfg.  Co,,  37  Id.  203;  Voorhis  v.  Freeman,  Id.  490;  Maekie  v.  Smithy 
52  Id.  615;  Providence  Oas  Co,  v.  Thurber,  55  Id.  621. 

Intention  as  Criterion  of  Fixture:  See,  on  the  general  proposition. 
Hunt  V.  Mullanphy,  14  Am.  Deo.  300,  and  note;  note  to  Oray  v.  Holdahip^ 
17  Id.  686;  Foster  v.  Mabe,  37  Id.  749.  The  principal  case  is  cited  in  Fort- 
man  v.  Ooepper,  14  Ohio  St.  558,  as  not  conflicting  with  the  case  of  Hill  v. 
Weiittoorth,  28  Vt.  329,  holding  that  to  change  the  character  of  an  article 
from  a  chattel  to  a  fixture  there  should  be  some  positive  act  and  intent  to 
that  effect  on  the  part  of  the  person  annexing  it  to  the  building,  and  if  the 
intent  is  in  doubt,  upon  an  inspection  of  the  property  itself,  taking  into  con* 
eideration  its  nature,  the  mode,  extent,  and  purpose  of  its  annexation,  il 
•hould  be  held  to  bo  personal  property. 
Am.  Dko.  Vol.  LIX— 43 
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Incobfor^tion  of  Chattel  with  RiAiffr  as  CiaTESioN  of  Fixtubx:  Se« 
Hunt  V.  MuUanphy,  14  Am.  Dec.  300;  note  to  Cfraff  v.  Holdahip,  17  Id.  686. 

Machinery  when  Fixtube:  See  Kirunn  y.  Latour,  2  Am.  Deo.  510;  Gale 
Y.  Ward,  7  Id.  223;  Cresson  y.  8UnU,  8  Id.  373;  Holma  y.  Tremper,  U  Id. 
238;  Hunt  y.  MvUanphy,  14  Id.  300,  and  note;  MUUr  y.  Plmmb,  16  Id.  456; 
Gray  y.  Holdship,  17  Id.  680,  and  note;  Farrar  y.  SiackpoU^  10  Id.  201,  and 
note;  Ooddard  y.  jSo&ter,  20  Id.  320;  Swift  y.  TAompMn,  21  Id.  718;  Tobias 
Y.  ^mncM,  23  Id.  217;  Taffe  y.  Wamick,  Id.  383;  McKenna  y.  Hammond,  30 
Id.  866;  Despatch  Line  y.  Bellamy  M/g,  Co,,  37  Id.  203;  TootAm  y.  Freeman^ 
Id.  490;  P^^  V.  Pennoek,  Id.  517»  and  note;  fTiiM^oto  y.  Merchants*  Ins,  Co., 
38  Id.  368;  Dtgraffenreid  y.  Scruggs,  40  Id.  658;  Hancock  y.  Jordan,  42  Id. 
600;  Randolph  y.  Owynne,  51  Id.  265;  Harlan  y.  Harlan,  53  Id.  612. 

Chattels  when  Coysred  by  Mortgage  on  Building  :  See  ^ofe  v.  ITorc^ 
7  Am.  Dec  223;  //tifi<  y.  MvUanphy,  14  Id.  300;  fFtiufeu;  y.  MerchanU  Ins. 
Co.,  38  Id.  368;  Bvtler  y.  Po^e,  39  Id.  757;  Randolph  y.  Owynne,  51  Id.  265. 

The  frincifal  case  is  cited  in  Hart  y.  Olobe  Iron  Works,  37  Ohio  St.  77, 
to  the  point  that  probably  a  tenant  baa  the  right  to  remoYO  fiztnres  without 
an  agreement. 


Thompson  v.  Steamboat  Julius  D.  Mobton. 

[2  Ohio  Stats,  26.J 

Where  Court  has  No  Authority  to  Take  Counizance  of  the  Bubject- 
mattt^r  of  the  suit,  the  procccdm^s  may  ho  dismLsscd  at  any  stage  of  the 
case  when  that  fact  is  made  to  appear;  but  to  take  advantage  of  a  per^ 
sonal  exemption,  the  objection  should  be  interposed  before  pleading  to 
the  merits. 

Ohio  Statute  Proyidinq  for  Collection  of  Claims  against  Steam- 
boats and  other  water-crafts  navigating  waters  within  and  bordering  on 
the  state,  and  authorizing  proceedings  against  the  same  by  name,  is  not 
unconstitutionaL 

Admiralty  JuRisDicrrioN  of  "Certain  Cases  upon  the  Lakes  and  Nay- 
IQABLE  Waters  connecting  the  same,"  given  by  act  of  congress  to  the 
United  States  district  court,  ia  not  an  exclusive  jurisdiction,  but  concur- 
rent merely  with  the  common-law  and  statutory  remedies  aathorized  in 
the  courts  of  the  several  states. 

Mere  Fact  that  Remedy  under  State  Law  for  Collection  of  Claims 
against  Vessei^  is  a  proceeding  in  rem  instead  of  being  «»  jMrsonom  fur- 
nishes no  sound  reason  for  giving  an  exclusive  jurisdiction  to  the  United 
States  courts. 

To  Bind  Defendant  in  Personal  Action,  he  must,  unleta  he  waive  notice 
by  appearance,  be  served  with  notice  of  the  institntion  of  the  suit,  so 
that  he  may  have  an  opportunity  to  appear  and  defend. 

No  Personal  Notice  to  Party  Interested  is  Necessary  in  Prookbd- 
ING  IN  Rem,  the  action  of  the  court  having  relation  merely  to  the  thing 
or  property. 

8URYIYINO  Partner  can  not  Recoyer  unless  Partnership  Firm  oouui 
HAYS  Sustained  Action  in  the  life-time  of  the  deceased  partner. 
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Obio  Wim-G&Avr  Law  AuTHOBiznra  PBOdSDCfos  nr  Bin  jkOAorar 
YmKBA  is  meraly  a  oomiilatiye  remedy  given  by  atatate  for  the  recoy- 
eiy  of  a  olalm  against  the  owner  himself^  and  was  designed  to  avcMd  the 
diffionl^  which  often  exists  of  aaoertaining  and  prooeeding  against  tha 
owner  or  owners  in  person. 

Aoncas  at  Law  gah  not  bb  Subtaikxo  bt  Pakthsbshif  AOAnrav  Ova  <m 
m  Membbbs  for  adTances  made  to  the  latter  by  the  firm. 

SvsvxTivo  Partnbb  of  Fnuc  oak  not  Maintain  Pbocbedino  in  Bbk 
A0AIN8T  Vbssbl,  of  whlch  the  deceased  partner  was  the  owner,  for  ma- 
terials and  labor  fomished  by  the  firm,  fcsr  theee  are  advances  by  a  oo- 
psrtnership  to  a  member  of  the  firm,  and  a  plea  setting  forth  theee  facts 
will  be  good  in  bar  of  the  action. 

Absuxpsit.  The  case  was  reeenred  for  the  decisioii  of  this 
court  by  the  diBtriot  court  of  Lucas  county.  The  opinion  stateft 
the  case. 

Bpink  and  Murray^  for  the  plaintiff. 

Baker  and  Laiimer^  for  the  defendant. 

By  Court,  Babtlet,  0.  J.  This  suit  was  instituted  in  the 
court  of  common  pleas  ol  Lucas  coimty,  under  the  act  to  pro- 
vide for  the  collection  of  claims  against  steamboats  and  other 
water-craft  naTigating  the  waters  within  and  bordering  on  this 
state,  and  authorizing  proceedings  against  the  same  by  name; 
and  was  appealed  to  the  district  court.  The  plaintiff  declared 
in  assumpsit f  as  the  surviving  partner  of  the  late  firm  of  Bobey 
&  Thompson,  for  materials,  labor,  and  supplies  in  the  building, 
repairing,  furnishing,  and  equipping  the  boat.  The  defendant 
pleaded  to  the  action  the  general  issue  and  two  special  pleas. 
To  the  first  special  plea  the  plaintiff  demurred,  and  to  the  second 
filed  a  special  replication,  to  which  the  defendant  demurred. 
On  this  state  of  the  pleadings  the  case  is  submitted. 

As  a  preliminary  question  in  the  case,  it  is  insisted,  on  behalf 
of  the  defense,  that  the  law  under  which  the  suit  has  been 
brought  is  unconstitutional;  and  upon  this  ground  we  are  asked 
to  dismiss  the  suit  for  want  of  jurisdiction.  The  plaintiff  urges, 
however,  that  this  objection  comes  too  late  after  a  plea  to  the 
merits.  If  this  law  be  unconstitutional  and  void,  the  court  has 
no  jurisdiction  over  the  subject-matter  of  the  suit,  and  therefore 
could  render  no  valid  judgment  against  the  boat.  To  take  ad- 
vantage of  a  personal  exemption,  the  objection  should  be  inter- 
posed before  pleading  to  the  merits;  but  where  the  court  has 
no  authority  to  take  cognizance  of  the  subject-matter  of  the  suit, 
the  proceedings  may  be  dismissed  at  any  stage  of  the  case  when 
that  fact  is  made  to  appear. 
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The  objection  to  the  constitutionality  of  the  law  is  founded 
upon  the  supposition  that  the  law  confers  a  jurisdiction  upon 
the  state  courts  which  conflicts  with  the  admiralty  and  mari- 
time jurisdiction  conferred  by  the  constitution  of  the  United 
States  on  the  federal  courts;  and  also  upon  the  fact  that  it  pro- 
V  ides  for  no  notice  to  the  owner  of  the  boat,  or  other  person  in- 
lerested  therein. 

It  is  true  that  the  constitution  declares  that  the  judicial 
]>ower  of  the  United  States  shall  extend  '^  to  all  cases  of  admiralty 
a  nd  maritime  jurisdiction;" and  by  the  judiciary  act  of  the  twenty- 
fourth  of  September,  1789,  the  district  courts  of  the  United 
States  are  invested  with  "  exclusive  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction."  But  it  has  been,  per- 
haps correctly,  said  that  the  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction  is  to  be 
understood  to  be  exclusive  as  between  the  district  and  circuit 
courts  of  the  United  States,  and  that  the  jurisdiction  may  be 
concurrent  with  that  of  the  courts  of  common  law,  in  cases  in 
which  a  common-law  remedy  may  be  Adequate  and  proper,  since 
the  judiciary  act  of  1789  expressly  "  saves  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy,  where  the  common  law  ia 
competent  to  give  it;"  1  Kent's  Com.  333. 

Under  the  constitutional  grant  of  power  the  admiraliy  and 
maritime  jurisdiction  of  the  United  States  courts  was,  until  re- 
cently, limited  to  cases  arising  on  the  high  seas  and  on  tide-waters. 
And  the  state  courts,  within  the  limits  embraced  by  the  law  of 
1789,  have  always  exercised  a  concurrent  jurisdiction  in  cases 
arising  within  their  respective  territories. 

An  act  of  congress  of  the  twenty-sixth  of  February,  1845,  ex- 
tended the  admiralty  forms  of  remedy  in  the  federal  courts  '*  to 
certain  cases  upon  the  lakes  and  navigable  waters  connecting 
the  same."  This  law  was  adjudged  to  be  constitutional  by  the 
supreme  court  of  the  United  States  in  the  case  of  Oenesee  Chief 
V.  FUz  Hugh,  12  How.  443;  but  it  was  held  to  confer  a  jurisdic- 
tion concurrent  merely  with  the  common-law  and  statutory  reme- 
dies authorized  in  the  courts  of  the  several  states.  And  it  would 
seem  strange  even  that  this  should  ever  have  been  made  a  ques- 
tion, since  this  act  of  congress  in  the  concluding  clause  of  it 
contained  the  following  express  provision:  '*  Saving  to  the  par- 
ties the  right  of  a  concurrent  remedy  at  the  common  law,  where 
it  is  competent  to  give  it,  and  any  concurrent  remedy  which  may 
be  given  by  the  state  laws,  where  such  steamer  or  other  vessel 
is  employed  in  such  business  of  commerce  and  navigation." 
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The  mere  fact  that  the  remedy  uuder  the  state  law,  which 
is  objected  to,  is  a  proceeding  in  rem  instead  of  being  in  per^ 
sonam  furnishes  no  sound  reason  for  giving  an  exclusive  juris- 
diction to  the  United  States  courts.  There  is  nothing  in  the 
nature  or  character  of  the  subject-matter  which  requires  its  re- 
moval from  the  jurisdiction  of  the  state  courts;  and  the  pur- 
poses of  justice  would  certainly  not  be  advanced  by  it. 

The  other  objection  has  doubtless  arisen  from  confounding 
the  requisites  of  a  proceeding  in  personam  with  those  of  proceed- 
ing in  rem.  By  the  former  the  court  acts  upon  its  jurisdiction 
over  the  person,  by  the  latter  upon  its  jurisdiction  over  the 
property  itself,  which  is  taken  and  held  within  the  power  of  the 
law.  It  is  undoubtedly  a  general  if  not  a  universal  rule,  that 
iu  order  to  bind  a  defendant,  or  to  confer  any  rights  upon  a 
plaintiff,  by  force  of  a  judgment  in  a  personal  action,  the  de- 
fendant, if  he  does  not  waive  a  notice  by  an  appearance,  must 
be  served  with  notice  of  the  institution  of  the  suit,  so  that  he  may 
have  an  opportunity  to  appear  and  defend.  But  the  rule  is  dif- 
ferent in  a  proceeding  in  rem,  wher«>  the  action  of  the  court  haa 
relation  to  the  thing  or  property,  which  it  binds  in  the  absence 
of  any  personal  notice  to  the  party  interested :  Story's  Confl.  L., 
c.  14,  sec.  549;  Boswell  v.  Otis,  9  How.  336. 

The  first  special  plea  of  the  defendant  sets  forth  that  at  the 
time  of  the  making  of  the  supposed  promises  in  the  declaration 
mentioned,  said  steamboat  was  owned  and  possessed  by  Charles 
0.  Bobey,  who  was  then  and  there  a  copartner  doing  business 
with  said  Isaac  P.  Thompson,  and  that  all  the  materials,  sup- 
plies, and  labor  in  the  declaration  mentioned  were  the  property 
of  said  firm  of  Bobey  &  Thompson  as  such  copartners,  and 
were  by  them  as  such  applied  and  appropriated  in  the  buildings 
repairing,  furnishing,  and  equipping  of  said  boat.  Do  the  facta 
set  up  in' this  plea  constitute  a  sufficient  bar  to  the  action  ? 

The  plaintiff  Thompson  sues  as  the  surviving  partner  of  the 
firm  of  Bobey  &  Thompson.  The  death  of  Bobey  can  not  vary 
the  legal  principles  upon  which  the  action  is  founded.  The 
plaintiff  in  this  action  can  not  recover  unless  Bobey  &  Thomp- 
son could  have  sustained  the  action  in  the  life-time  of  Bobey. 

It  is  well  settled  by  the  course  of  decisions  in  Ohio,  that  thr 
object  of  this  water-craft  law  was  to  provide  a  convenient  and 
efficient  remedy  by  subjecting  the  liability  of  the  boat  or  vessel 
itself,  and  thus  avoid  the  difficulty  which  often  exists  of  ascer- 
taining and  proceeding  against  the  owner  or  owners  in  person. 
The  second  section  of  the  law  gives  the  person  having  the  de* 
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nmnd  the  option  to  proceed  against  the  owner,  the  master,  or 
the  craft  itself.  By  the  first  clause  of  the  first  section,  which 
contains  the  provision  under  which  this  action  is  brought,  the 
proceeding  is  authorized  against  the  craft  upon  a  liability  sound- 
ing in  contract. 

This  contract  is  one  to  which  the  owner  is  a  party,  and  upon 
which  he  is  himself  personally  liable.  The  craft  itself  is  en* 
dowe<l  with  no  capacity  to  become  a  party  to  a  contract.  The 
law  simply  authorizes  the  craft  to  be  made  liable  upon  seizure 
by  a  proceeding  in  rem.  It  is  true,  the  craft  is  named  as  the 
defendant  in  the  proceeding,  but  this  does  not  constitute  it  an 
artificial  person  with  capacity  to  contract.  This  proceeding, 
therefore,  is  only  an  accumulative  remedy  given  by  the  statute 
ior  the  recovery  of  a  claim  against  the  owner  himself.  To  au- 
Ihorize  the  owner  of  a  boat  or  vessel  to  institute  a  suit  upon  his 
'^wn  liability  and  against  his  own  property  would  be,  to  say  the 
.'least  of  it,  a  gross  absurdity. 

Does  the  fact  that  the  advances  were  made  by  a  copartnership 

:  firm  of  which  Charles  C.  Bobey,  the  owner  of  the  boat,  was  a 

'.member  affect  the  principles  which  sustain  this  action  at  law? 

'The  materials,  supplies,  etc.,  furnished  to  the  boat  were  in  fact 

L advances  to  the  owner  of  the  boat;  and  therefore  no  other  than 

•advances  by  the  copartnership  to  a  member  of  the  firm,  for 

which  he  is  liable  upon  the  principles  which  govern  partnership 

transactions.     But  it  has  never  been  claimed  that  an  action  at 

law  can  be  sustained  by  a  partnership  against  one  of  its  mem-  . 

bers  for  advances  by  the  firm. 

To  allow  the  owner,  either  individually  or  as  a  member  of  a 
tiopartnership,  to  maintain  nu  action  against  the  craft  itself 
would  afford  facilities  for  frauds  against  purchasers  and  perEons 
"having  claims  and  relying  upon  the  liability  of  a  boat  or  vessel, 
-which  it  is  the  policy  of  the  law  to  guard  against. 

The  facts  set  up  in  this  plea,  therefore,  constitute  a  sufficient 
•defense  to  this  action,  and  the  demurrer  to  the  plea  will  be 
overruled. 

This  disposes  of  the  whole  case,  and  it  does  not  become  neces- 
sary to  decide  the  question  arising  upon  the  second  special 

plea. 
Judgment  for  defendant. 

PEBaoNAL  pRiviLEOR  ExBHFTiNa  FROM  JuBi{a>icnoK  IS  Waivxd  by  plead- 
ing to  the  merits,  or  submitting  to  answer  without  raising  the  objection:  Ifar- 
rism  V.  HarriBor^  66  Am.  Dec.  227;  see  Ex  parte  Cheatham^  44  Id.  525,  and 
note. 
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Nbcessxti  ov  Kofncx  to  Dxtskdant  to  Oivx  JmasDionoN:  See  note  to 
tUnt  River  Steamboai  Co.  v.  Foster,  48  Am.  Deo.  270. 

Maritihb  Jubisdiction  is  Vbstrd  nr  Vvmiy  States  Ddtbict  Coubv 
OoNCURRENTLT  with  the  oommoD-law  oonrte:  Ccue  ▼.  Wootteff,  82  Am.  Deo. 
54,  and  see  the  note  to  that  case. 

Advances  to  Firm,  ani>  Adyancbs  ybom  It  to  One  or  its  Mbmbebs, 
do  not  oonBtitute  debts,  bat  are  only  items  in  the  aooonnt  between  the  part- 
ners in  the  winding  up  of  the  concern:  Wilton  ▼.  Soper,  66  Am.  Dec  573;  and 
note. 
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[S  Ohio  Statb,  908.] 

Bulb  that  No  Contbibution  Lies  between  Tbbspassdui  applies  only  to 
cases  where  the  persons  have  engaged  together  in  doing  wantonly  or 
knowingly  a  wrong. 

CoNTBiBunoN  Lies  between  Trespassebs,  where  one  of  several  persons 
who  join  in  performing  an  act  which  to  them  appears  to  be  right  and 
lawfal,  bnt  which  proves  to  be  a  tort,  has  paid  the  amount  of  the  damage. 

Title  ot  Ooods  is  Tbansvebbed  to  Defendant  upon  Eeoovsrt  nr 
Tbespass  ob  Tbovxb  by  the  plaintiff  of  the  value  of  the  specific  chafe- 
teU  of  which  the  possession  has  been  acquired  by  tort. 

Title  by  JuDaHEMT  Gives  Absolute  Right  to  Property. 

One  Elbctino  to  Proceed  in.  Trespass  or  Trover  for  Takino  ob  Con- 
version of  personal  property  abandons  his  property  to  the  wrong -doer 
at  that  lime  and  proceeds  for  its  value;  so  that  when  judgment  is  ob- 
tained and  satisfaction  made,  the  property  is  vested  in  the  defendant  by 
relation  as  of  the  time  of  the  taking  or  conversion. 

Sureties  or  Indorsees  against  Whom  Judgment  has  been  Rendered^ 
and  who  have  obtained  title  to  property  under  a  judgment  rendered 
against  them  in  an  action  of  trespass  brought  by  one  upon  whose  goods 
they  levied  by  mistake  as  upon  the  property  of  the  principal,  and  who 
have  sold  this  property  and  applied  it  to  the  satisfaction  of  the  judgment 
against  them,  may  enforce  contribution  from  co-sureties  in  a  proportion- 
ate amount  of  the  sum  applied  to  the  satisfaction  of  the  judgment  against 
them. 

Retbospective  Laws  Affecting  Remedies  abb  not  Unoonstitutional. 

Erbob  to  the  common  pleas  of  Trumbull  county.  The  opin- 
ion states  the  case^ 

J.  Crowell,  and  Swan  and  Andrews,  for  the  plaintiff  in  error. 

M.  Burchard,  and  SuUiffand  TuJULe,  for  the  defendants  in  error. 

By  Court,  Caldwell,  J.  The  suit  in  the  court  below  was  one 
for  contribution.  The  plaintiff  in  the  action,  and  the  defend- 
ant with  four  others,  were  the  sureties  for  Oarzy  Lewis  on  a 
draft  for  five  thousand  dollars.  Lewis  became  insolvent,  and 
judgment  was  rendered  against  all  the  indorsers,  and  also  a 
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judgment  against  Lewis,  the  principal.  Execution  was  issued, 
and  four  of  the  indorsers^  of  whom  Beuel  Miller  was  one,  hav- 
ing indemnified  the  sheriff,  directed  him  to  le^y  on  a  store  of 
goods  recently  the  property  and  in  the  possession  of  Oany 
Lewis,  the  principal  debtor,  but  which  goods  were  assigned 
about  that  time  to  Daniel  Gilbert.  Gilbert  brought  suit  against 
the  sheriff  and  the  four  indorsers  that  directed  him  to  levy,  and 
recoTered  a  judgment  for  the  sum  of  five  thousand  three  htm- 
dred  and  fifty-four  dollars  and  sixty-one  cents,  the  value  of  the 
goods,  which  judgment  was  paid  off  by  these  four  indorsers. 
Miller  paid  the  one  fourth  of  it.  The  goods  were  sold  by  the 
sheriff,  and  applied  on  the  judgment,  and  paid  on  it  three  thou- 
sand one  hundred  and  thirty-five  dollars  and  seventy-three  cents. 
Acheson,  not  having  anything  to  do  with  the  levy  on  the  goods, 
has  paid  nothing,  and  this  suit  was  brought  by  Miller  against 
Acheson  to  require  him  to  contribute  his  share  of  the  three  thou- 
sand one  hundred  and  thirty-five  dollars  and  seventy-three  cents 
paid  on  the  judgment  by  the  sale  of  the  goods. 

On  the  trial  in  the  court  of  common  pleas,  after  the  plaintiff 
had  given  in  his  evidence  and  rested,  the  defendant  moved  for  a 
nonsuit,  which  the  court  refused,  and  gave  judgment  for  the 
plaintiff.  The  defendant  presented  a  bill  of  exceptions,  setting 
forth  the  evidence,  which  was  signed  and  made  a  part  of  the  record. 
The  question  presented  on  this  record  is,  whether  contribution 
can  be  had  in  such  a  case. 

It  is  said,  on  the  part  of  the  plaintiff  in  error,  that  Miller  and 
those  who  acted  with  him  were  wrong-doers — ^that  they  com- 
mitted a  trespass  in  having  the  goods  levied  on,  and  that  there- 
fore he  is  not  entitled  to  contribution  for  the  payment  made  by 
the  proceeds  of  such  goods. 

The  rule  that  no  contribution  lies  between  trespassers,  we 
apprehend,  is  one  not  of  universal  application.  We  suppose  it 
only  applies  to  cases  where  the  persons  have  engaged  together 
in  doing  wantonly  or  knowingly  a  wrong.  The  case  may  happen 
that  persons  may  join  in  performing  an  act  which  to  them  ap- 
pears to  be  right  and  lawful,  but  which  may  turn  out  to  be  an 
injury  to  the  rights  of  some  third  party,  who  may  have  a  right 
to  an  action  of  tort  against  them. 

Li  such  case,  if  one  of  the  parties  who  has  done  the  act  has 
been  compelled  to  pay  the  amount  of  the  damage,  is  it  not  rea- 
sonable that  those  who  were  engaged  with  him  in  doing  the 
injury  should  pay  their  proportion  ?  The  common  understand- 
ing and  justice  of  humanity  would  say  that  it  would  be  just  and 
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right  that  each  of  the  parties  to  the  transaction  should  pay  his 
proportion  of  the  damage  done  bj  their  joint  act;  and  we  see  no 
reason  why  the  moral  sense  of  the  court  shall  be  shocked  by 
Buch  a  result.  And  we  think  this  view  of  the  case  is  fully  sus- 
tained by  the  cases  cited  by  counsel  for  the  defendant  in  error. 
In  the  case  of  Adamson  y.  Jarvis,  4  Bing.  66,  in  speaking  on  this 
subject.  Best,  C.  J.,  says:  "  From  the  concluding  part  of  Lord 
Kenyon's  judgment  in  Merrywether  v.  Nixan,  8  T.  K.  186,  and 
from  reason,  justice,  and  sound  policy,  the  rule  that  wrong- 
doers  can  not  have  redress  or  contribution  against  each  other  is 
confined  to  cases  where  the  person  seeking  i^edress  must  be  pre- 
sumed to  have  known  that  he  was  doing  a  wrong." 

The  same  doctrine  is  distinctly  laid  down  in  the  case  of  BeUs 
T.  Gibbins,  2  Ad.  &  EL  57.  From  these  and  other  cases  re- 
ferred to,  we  think  the  reasonable  and  common-sense  rule  and 
the  legal  one  are  the  same,  viz. :  that  when  parties  think  they  are 
doing  a  legal  and  proper  act,  contribution  will  be  had;  but 
when  the  parties  are  conscious  of  doing  a  wrong,  courts  will  not 
interfere. 

But  the  question  arises  whether  this  is  a  case  where  contribu- 
tion is  sought  between  wrong-doers.  We  think  not.  The  suit 
in  this  case  is  not  brought  by  Miller  for  contribution  towards 
the  amount  he  has  paid  in  the  judgment  in  trespass,  but  for 
Acheson's  proportion  of  the  amount  paid  on  the  judgment  by 
the  sale  of  the  goods.  These  goods,  by  the  judgment  and  sat- 
isfaction in  the  trespass  case,  became  the  property  of  the  de- 
fendants in  that  case. 

"  On  a  recovery  by  law  in  an  action  of  trespass  or  trover  of  the 
value  of  a  specific  chattel,  of  which  the  possession  has  been  ac- 
quired by  tort,  the  title  of  the  goods  is  altered  by  the  recovery, 
and  is  transferred  to  the  defendant;  and  the  damages  recovered 
are  the  price  of  the  chattel  so  transferred  by  operation  of  law :" 
2  Kent's  Com.  387.  Title  by  judgment  is  one  of  the  ways  by 
which  an  absolute  right  to  property  may  be  obtained.  When  a 
person  has  obtained  a  legal  title  to  property  he  has  the  right  to 
use  it  in  the  way  in  which  such  property  is  used,  vnthout  refer- 
ence to  the  manner  in  which  he  may  have  obtained  it.  If  he 
sell  it  he  can  recover  the  price,  or  if  it  is  injured  he  can  recover 
damages  for  such  injury. 

It  is  said,  however,  that  at  the  time  these  goods  were  sold 
and  applied  on  the  judgment,  the  action  of  trespass  had  not 
been  determined.  This  we  think  could  make  no  difference. 
Where  a  party,  for  an  injury  to  his  property,  elects  to  proceed 
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by  an  action  of  trespass  or  trover  for  its  value,  the  whole  pro- 
ceeding relates  to  the  time  of  the  taking  or  conversion;  the 
controversy  all  relates  to  the  property,  as  of  that  time;  the  cri- 
terion of  damages  is  the  value  of  the  property  at  the  time  of 
such  taking  or  conversion.  The  party  in  effect  abandons  his 
property  as  of  that  time  to  the  wrong-doer,  and  proceeds  for 
its  value;  so  that  when  judgment  is  obtained  and  satisfaction 
made,  the  property  is  vested  in  the  defendants,  by  relation,  as 
of  the  time  of  the  taking  or  conversion.  And  this  view  of  the 
case  appears. to  be  fully  sustained  by  the  authorities  to  which 
our  attention  has  been  called:  See  the  cases  of  Daniel  v.  Bbl' 
land,  4  J.  J.  Marsh.  18;  Hepburn  v.  Sewell,  5  Har.  &  J.  211  [9 
Am.  Dec.  512];  Howard  v.  SmiOi,  12  Pick.  202. 

The  questions  in  this  case  were  differently  ruled  in  Acheson  v. 
MiUer,  18  Ohio,  1;  but  this  court,  having  come  to  the  conclusion 
that  the  decision  there  made  is  not  in  accordance  with  the  prin- 
ciples of  law,  have  felt  bound  to  overrule  it. 

There  is  another  ground  upon  which  this  case  might  be 
placed,  and  the  same  result  arrived  at.  The  statute  of  March 
19,  1850,  applies  to  this  case.  The  third  section  describes  a 
case  precisely  like  the  present,  and  enacts  that  in  all  actions 
then  pending  or  that  should  be  thereafter  instituted,  contribu- 
tion should  be  had.  It  is  said,  however,  on  the  part  of  the 
plaintiff  in  error,  that  this  suit  was  pending  at  the  time  of  the 
passage  of  that  act,  and  that  so  far  as  it  is  retrospective,  it  is 
unconstitutional  and  void.  From  the  view  which  we  have  taken  of 
this  case,  we  do  not  think  it  necessary  to  go  into  an  examination 
of  that  question. 

That  statute,  as  we  think,  did  not  change  the  law;  but  was 
merely  declaratory  of  it  as  it  had  been  and  was  at  the  time  of 
its  passage.  But  even  if  it  had  changed  the  law,  we  could  not 
say  that  it  came  in  conflict  with  the  constitution  then  in  exist- 
ence. Retrospective  laws  of  this  kind  have  frequentiy  been 
passed,  and  have  been  decided  by  our  own  as  well  as  other 
courts  to  be  valid,  in  the  absence  of  any  specific  constitutional 
prohibition.  We  do  not  discover  any  error  in  the  record  of  the 
court  of  common  pleas;  the  judgment  of  that  court  will  there- 
fore be  affirmed. 

Banket,  J. ,  having  been  of  counsel  in  this  cause,  took  no  part 
in  its  decision. 


Right  of  CoNTRiBcmoN  between  Co-sureties,  Nature  of:  See  WhUe  v. 
Banhf^  56  Am.  Dec.  283,  and  note  citing  prior  cases.  See  also  FUtekerYi 
Jaekaon,  Id.  98;  Pike  v.  McDwiald,  54  Id.  507. 
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PowKB  OF  Lboislatubs  AS  TO  Remkual  Lioiblation:  Ljfeoming  v.  UmUm, 
i(3  Am.  D(io.  575,  and  note  citmg  prior  cases;  Baugher  v.  Nelson,  52  Id.  094. 

BlOOTBBT    OF   JlTDOMKNT    IN    T&BSPASS    OR   TbOTXR   AND    SaTZSFAGTION 

THiBRXOF  vests  title  to  personal  property  in  wrong-doer:  WUliame  ▼.  Oiey,  47 
Am.  Deo.  632;  Alarsh  ▼.  Piery  26  Id.  131;  Hepburn  v.  Sewell,  9  Id.  512; 
WooUey  v.  CarUr,  11  Id.  520;  Flaifd  v.  Browne,  18  Id.  602,  and  notes;  WkiU 
T.  Martin,  26  Id.  365;  see  King  v.  Chaae,  41  Id.  675.  Decree  in  equity 
operates  in  personam,  and  can  not  per  «e  divest  legal  title  to  real  property: 
Proeior  v.  Fer^>ee,  36  Id.  34,  and  note  on  this  subject  37  et  seq.  See  also 
FuOer  v.  Hvbbard,  16  Id.  423;  Taylor  v.  Boyd,  17  Id.  603.  Recovery  in 
iusumpeU  for  sale  of  goods  vests  title  in  the  defendants:  Marsh  v.  Piar,  26 
Id.  131. 


Little  Miami  Railboad  Go.  v.  Natlob. 

[2  Obio  Stasx,  330.] 

Bailboad  Gomfany  having  Once  Located  thsib  Road,  under  a  chartar 
that  fixes  merely  a  few  points  through  which  the  road  is  to  pass  from  its 
commencement  to  its  terminus,  leaving  the  location  of  the  road  between 
the  points  specified  to  the  discretion  of  the  corporation,  has  no  right  to 
ohajige  the  location  either  upon  the  property  of  an  individual  or  from 
one  part  of  a  street  or  highway  to  another. 

Bailboad  Company  is  Liable  fob  Damage  Caused  to  Gboceby  and 
DwsLUNO  by  a  relocation  of  their  road  upon  a  public  street  so  that  tha 
track  lay  near  the  premises,  thereby  depreciating  their  value. 

AonoN  Lies  as  Well  fob  Damaqe  to  Aj>joimno  Pbopebty  by  stopping 
or  impeding  the  travel  on,  to,  or  from  a  street  or  highway  as  for  any 
other  damage  that  can  be  done  to  property,  although  the  property  iojured 
may  not  be  touched  by  the  obstruction. 

Ebbob  to  the  distxict  court  of  Hamilton  county.  The  opinion 
states  the  case. 

Charles  Fox,  for  the  plaintiff  in  error. 

Storer  and  Choynne,  for  the  defendant  in  error. 

By  Court,  Caldwell,  J.  This  is  a  writ  of  error  to  the  district 
court  of  Hamilton  county.  The  original  proceeding  was  an 
action  on  the  case  brought  by  the  defendant  in  error,  William 
Naylor,  against  the  railroad  company,  for  damage  which  he 
alleged  had  been  done  to  a  house  and  lot  belonging  to  him,  in 
the  town  of  Fulton,  on  account  of  the  company  having  changed 
the  location  of  their  road.  The  defendant  pleaded  not  guilty, 
and  the  cause  was  submitted  to  a  juiy,  who  found  a  verdict  for 
the  plaintiff,  on  which  judgment  was  rendered. 

From  the  bill  of  exceptions,  it  appears  that  it  was  proved  on 
the  trial  that  the  railroad  company  had  located  their  road  on  a 
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public  street  in  the  town  of  Fulton,  about  sixty  feet  wide, 
which  was  also  used  by  the  Cincinnati,  Ck>lumbus,  and  Wooster 
Turnpike  Company;  that  in  1848  the  railroad  company 
changed  their  track,  and  located  the  road  off  the  street,  merely 
using  the  street  for  the  purpose  of  passing  from  the  south  to 
the  north  side  thereof.  In  thus  crossing  the  street  the  track 
ran  within  a  few  feet  of  the  premises  of  Naylor.  In  the  opin- 
ion of  the  witnesses,  the  prox>erty  was  much  injured  by  the 
relocation  of  the  road;  the  house,  which  was  a  three-stoiy 
frame  house,  and  which  was  used  as  a  grocery  and  dwelling, 
was,  in  their  opinion,  ruined  as  a  grocery  stand,  and  its  value 
much  impaired  as  a  dwelling.  On  the  trial,  the  court  were 
asked  to  charge  several  distinct  propositions,  which  were 
refused  by  the  court,  the  substance  of  which  is,  that  the  rail- 
road company  by  their  charter  have  the  right  to  use  this  street 
for  the  purpose  of  laying  their  track;  that  they  had  a  right  to 
change  the  track  on  the  street,  and  would  not  be  liable  in  an 
action  for  such  change  if  the  road  as  relocated  did  not  touch 
the  property  of  the  plaintiff. 

The  court,  on  the  contrary,  charged  the  jury,  substantiaUy^ 
that  the  defendants  having  located  their  road  could  not  with- 
out express  authority  legally  change  the  location  on  the  street, 
and  if  by  such  unauthorized  location  the  property  of  the  plaint- 
iff was  damaged,  he  would  have  a  right  to  recover  from  the 
company  for  such  damage,  although  the  track  of  the  road  did 
not  pass  over  his  property.  In  thus  ruling,  it  is  said  the  court 
of  common  pleas  erred. 

The  first  question  which  we  propose  to  consider  is,  whether 
the  railroad  company  had  a  right  to  change  the  location  of  their 
road  on  this  street. 

The  charter  of  the  Littie  Miami  Bailroad  Company,  like  most 
charters  of  the  kind,  merely  fixes  a  few  points  through  which 
the  road  is  to  pass  from  its  commencement  to  its  terminus,  leav- 
ing the  location  of  the  road  between  the  points  specified  to  the 
discretion  of  the  corporation.  The  location  of  a  railroad  through 
a  setticd  country  will  always  produce  a  great  change  in  the  use 
of  the  property  along  its  track.  Improvements  are  made  in  ref- 
erence to  the  track  as  located.  To  change  the  track,  in  many 
instances  will  produce  as  great  damage  to  property  as  the  mak- 
ing of  a  new  road.  The  strip  of  country  from  which  the  road 
may  select  its  track  is  frequently  several  miles  in  width.  This 
extent  of  country  is  not  all  appropriated  to  the  use  of  the  road, 
but  only  so  much  as  may  be  necessaiy  for  a  track;  its  right  to  it 
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is  simply  one  of  selection,  and  when  it  has  made  its  selection,  its 
rights  over  all  the  other  territory  cease.  This  principle  is  distinctly 
decided  in  the  case  of  Moorhead  v.  LUile Miami  Railroad  Co.,  17 
Ohio,  349.  It  was  there  held  that  the  railroad  company  having 
once  located  the  road,  their  power  to  relocate,  and  for  that  pur- 
pose to  appropriate  the  property  of  an  individual,  had  ceased. 
It  is  said,  however,  that  the  present  case  differs  from  the  case 
of  Moorhead  v.  LiUle  Miami  Railroad  Go. ,  supra,  in  this,  that  that 
was  the  case  of  an  attempt  to  relocate  on  the  property  of  an  in- 
^vidual,  whereas  the  present  is  merely  using  a  street  or  high- 
way for  that  purpose.  We  do  not  think  there  is  any  difference 
in  principle  between  the  two  cases.  The  railroad  company  had 
no  right  to  use  the  street  at  all  except  by  the  permission  of  the 
legislature;  the  grant  to  use  the  street  for  a  track  did  not  give 
them  the  property  in  it  to  the  exclusion  of  the  public;  they 
could  only  lay  their  track  and  run  it,  doing  as  little  damage  to 
the  road,  as  a  highway  for  general  travel,  as  possible.  The 
property  bounding  on  it  would  be  used  and  improved  in  refer- 
ence to  the  railroad  as  located,  which  every  person  interested 
would  be  authorized  in  supposing  to  be  permanently  fixed.  In 
a  town,  the  free  ingress  and  egress  to  the  street  are  indispen- 
sable to  the  use  of  the  property  fronting  on  it. 

The  twelfth  section  of  the  charter  of  the  company  provides 
that  "  whenever  it  shall  be  necessary  for  the  construction  of  the 
railroad  to  intersect  or  cross  any  stream  of  water  or  watercourse, 
or  any  road  or  highway,  lying  in  or  across  the  route  of  said  road, 
it  shall  be  lawful  for  the  corporation  to  construct  the  said  rail- 
way across  or  upon  the  same;  but  the  corporation  shall  restore 
the  stream,  or  watercourse,  or  road,  or  highway  thus  inter- 
sected to  its  former  state,  or  in  a  sufficient  manner  not  to  im- 
pair its  usefulness;  and  if  said  corporation,  after  having  selected 
a  route  for  said  railway,  find  any  obstacle  to  continuing  said 
location,  either  by  the  difficulty  of  construction,  or  procuring 
right  of  way  at  reasonable  cost,  or  whenever  a  better  and  cheaper 
route  can  be  had,  it  shall  have  authority  to  vary  the  route  and 
change  the  location."  The  first  part  of  this  section  of  the 
charter  shows  clearly  that  where  the  company  construct  their 
road  along  a  public  thoroughfare,  they  do  not  thereby  obtain 
an  absolute  control  over  such  thoroughfare,  but  the  rights  of 
the  public  over  the  same  are  still,  as  far  as  may  be,  preserved. 
The  latter  part  of  the  section  is  very  pertinent  on  the  subject 
of  location.  It  gives  the  company  the  right  to  change  the 
selected  location;  but  from  the  state  of  case  provided  for  (where 
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the  roate  leleoted  ib  difficult  of  conBtmotion,  there  ib  diffieoltj 
in  proooring  the  right  of  way,  etc.),  it  iB  evident  that  the  change 
of  location  provided  for  is  before  the  road  is  made,  and  is  in 
fact  only  a  change  of  selection.  If  it  were  thought  necesaaiy 
by  the  legislature  to  give  express  anthoriiy  to  change  the  loca- 
tion before  the  road  was  made,  much  more  would  it  be  neoes- 
saiy  to  give  express  power  to  change  after  the  road  had  been 
finished.  We  are  of  opinion,  then,  that  the  superior  court  of 
Cincinnati  did  not  err  in  charging  the  jury  that  the  railroad 
company,  having  once  made  their  road  on  tiiis  road  or  street, 
had  not  the  right  to  change  its  location. 

The  act  of  the  railroad  company  in  changing  their  location 
being  unlawful,  the  next  question  arises,  whether  they  are  liable 
to  the  defendant  in  error  for  the  damage  which  he  has  sustained 
by  such  relocation.  It  is  contended  that  inasmuch  as  the  road 
as  relocated  does  not  touch  his  property,  the  company  can  not 
be  made  liable.  It  is  a  general  principle  of  law,  that  a  person  is 
liable  for  all  the  damage  done  by  his  illegal  act,  and  this,  whether 
the  injury  was  intended  or  not.  It  is  well  settled  that  an  action 
lies  as  well,  for  damage  to  adjoining  property  by  stopping  or  im- 
peding the  travel  on,  to,  or  from  a  street  or  highway  as  any 
other  damage  that  can  be  done  to  property,  although  the  prop- 
erty  injured  may  not  be  touched  by  the  obstruction :  See  Fletcher 
V.  Auburn  etc.  B.  B,  Co.,  25  Wend.  462;  Bingham  v.  Doane,  9 
Ohio,  166, 168;  Glover  v.  North  Staffordshire  B.  B.  Co.,  6  Eng. 
L.  &  Eq.  339;  Wilkes  v.  Hunger/ord  Market  Co.,  29  Eng.  Com. 
L.  336. 

We  are  of  opinion,  from  an  examination  of  the  whole  case,  that 
the  rulings  of  the  superior  court  of  Cincinnati  are  in  accordance 
with  law,  and  that  the  district  court,  in  affirming  its  judgment, 
decided  correctly. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 


Feb  IK  HioHWAT  n  nr  OwirsB  or  Adjagbkt  Land,  and  ha  may  mm^jitfaiii 
trespaaa  against  any  one  obetructing  the  aame:  LewU  v.  Jomi,  44  Am.  Dec- 
188,  and  note  dting  prior  oaaea:  Transylvania  Unkvermty  v.  LeaBSmgkm,  88  Id. 
178;  and  aee  note  to  Mayhew  v.  Notion,  28  Id.  802;  which  twatief  thenaton 
of  the  property  an  adjoining  owner  haa  in  the  highway. 
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Work  v.  State. 

p  OBiD8zAn.S96.] 

buRTUL  Fmatukeb  of  Trial  bt  Jubt  as  Enowv  at  Ck>]CMoy  Law  wer* 
intended  to  be  preserved  and  its  benefits  aecnred  to  the  aooneed  In  all 
oriminal  caaee  by  the  provisions  of  the  Ohio  constitotion,  that  '*the 
right  of  trial  by  jury  shall  be  inviolate,"  and  that  "in  any  trial  in  any 
ooart"  the  party  accused  shall  be  allowed  **a  speedy  public  trial  by  an 
impartial  jury  of  the  county." 

NtJiCBEB  or  Jubt  at  Gomm ok  Law  must  be  Twelvx,  they  mnst  be  impart 
tially  selected,  and  mnst  unanimoosly  concur  in  the  guilt  of  the  accused 
before  a  conviction  can  be  had. 

DlKIKISHINO  NuBfBER  OF  JUROBS  ImPAIBS  EiOHT  OF  TrIAL  BY  JUBT. 
KUMBKB  OF  JUBORS  NECESSARY  AT  COMVON  LaW  CAN  NOT   BB   DIMINISHED^ 

nor  a  verdict  authorized  short  of  a  unanimous  concurrence  of  all  the 
jurors  by  the  general  assembly  of  Ohio:  and  the  statute  of  1853  anthor»> 
izing  a  conviction  upon  the  finding  of  a  jury  of  six  is  void. 
Act  Allowing  Juries  of  Six  Men  before  Justices  of  Peace  is  not  un'oonr 
stifcutional,  under  a  constitution  protecting  right  of  jury  trial  as  at  com- 
mon law,  for  juries  were  not  required  in  these  courts  at  common  law,  and 
in  such  case  a  jury  of  any  number  may  be  authorized  within  the  discre- 
tion of  the  legislative  body. 

Ebbob  to  the  probate  court  of  Hocking  county.  The  opinion 
states  the  case. 

H,  H.  Hunter f  for  the  plaintiff  in  error. 

Oeorge  W,  McCook,  attorney  general,  for  the  defendant  in 
error. 

By  Court,  Bannet,  J.  We  shall  notice  but  one  of  the  errors^ 
assigned,  as  in  the  opinion  of  the  court  that  is  decisive  of  the 
case,  and  upon  a  ground  that  precludes  the  possibility  of  re- 
manding it  for  another  trial.  The  plaintiff  in  error  was  charged 
with  the  offense  of  assault  and  batteiy,  tried  by  a  jury  of  six 
men  under  the  act  of  March  14, 1853,  "  defining  the  jurisdiction 
and  regulating  the  practice  of  probate  courts,"  found  guilty,  and 
sentenced  to  pay  a  £ne  of  one  hundred  dollars  and  costs.  He 
objected  to  the  proceeding  in  various  ways  during  its  progress;, 
and  now  insists  that  the  act  under  which  it  was  had,  in  so  far  as. 
it  authorizes  a  conviction  upon  the  finding  of  such  a  jury,  is  un- 
constitutional and  void. 

Two  sections  of  the  first  article  of  the  constitution  are  relied 
upon.  Section  5  provides:  "The  right  of  trial  by  jury  shall 
be  inviolate."  In  section  10  it  is  provided:  "In  any  trial,  in 
any  court,  the  party  shall  be  allowed  to  appear  and  defend  in 
person  and  with  counsel;  to  demand  the  nature  and  cause  of  the* 
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accusation  against  liim,  and  to  liave  a  copy  thereof;  to  meet  the 
witnesses  face  to  face,  and  to  have  compulsory  process  to  pro- 
cure the  attendance  of  witnesses  in  his  behalf,  and  a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  committed;  nor  shall 
any  person  be  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself,  or  be  twice  put  in  jeopardy  for  the  same  offense/' 

By  the  first  of  these  sections  the  right  of  jury  trial  is  recog- 
nized to  exist,  and  its  continuance  unimpeached  is  provided  for. 
By  the  last  this  right  is  declared  to  belong  to  every  person  ac- 
cused of  any  crime  or  offense,  in  any  court  of  the  state. 

What,  then,  is  this  right?  It  is  nowhere  defined  or  described 
in  the  constitution.  It  is  spoken  of  as  something  already  suffi- 
ciently understood,  and  referred  to  as  a  matter  already  familiar 
to  the  public  mind.  The  same  article  furnishes  other  examples 
of  the  same  generality  of  expression.  By  the  eighth  section, 
"the  privilege  of  the  writ  of  Jiaheaa  corpus  shall  not  be  sus- 
pended, unless  in  case  of  rebellion  or  invasion  the  public  safety 
require  it."  In  what  does  the  privilege  of  this  great  bulwark  of 
personal  liberty  consist?  The  constitution  furnishes  no  answer, 
nor  was  it  necessary  that  it  should.  If  ages  of  uninterrupted 
use  can  give  significance  to  language,  the  right  of  juiy  trial  and 
the  habeas  corpus  stand  as  representatives  of  ideas  as  certain  and 
definite  as  any  other  in  the  whole  range  of  legal  learning. 

The  institution  of  the  jury  referred  to  in  our  constitution,  and 
its  benefits  secured  to  every  person  accused  of  crime,  is  precisely 
the  same  in  every  substantial  respect  as  that  recognized  in  the 
great  charter,  and  its  benefits  secured  to  the  freemen  of  Eng- 
land, and  again  and  again  acknowledged  in  fundamental  com- 
pacts as  the  great  safeguard  of  life,  liberty,  and  property; 
the  same  -brought  to  this  continent  by  our  forefathers,  and 
perseveringly  claimed  as  the  birthright  in  every  contest  with 
arbitrary  power,  and  finally,  an  invasion  of  its  privileges  promi- 
nently assigned  as  one  of  the  causes  which  was  to  justify  them 
in  the  eyes  of  mankind  in  waging  the  contest  which  resulted  in 
independence.  Nor  did  their  affection  for  it  then  diminish  or 
cool.  They  made  it  a  comer-stone  in  erecting  the  state  govern- 
ments; and  after  the  adoption  of  the  federal  constitution  with- 
out a  provision  securing  it,  they  did  not  rest  satisfied  until  they 
had  proposed  and  carried  an  amendment  giving  to  every  person 
accused  of  crime  in  the  courts  of  the  Union  *'  the  right  to  a 
epeedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed.'' 
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In  the  ordinance  of  July  13,  1787,  which  first  extended  ciyil 
gOTemment  over  the  tenritoty  norfch-vest  of  the  river  Ohio,  it 
was  made  an  unalterable  article  of  compact  that ''  the  inhabitants 
of  the  said  territory  shall  always  be  entitled  to  the  benefit  of  the 
writ  of  habeas  corpus  and  of  the  trial  by  jniy."  Upon  the  or- 
ganization of  the  state  government  in  1802,  provisions  substan- 
tially  the  same  as  those  in  the  present  constitution  were  inserted 
in  the  bill  of  rights.  It  thus  appears  that  persons  accused  of 
crime  have,  for  every  moment  of  time  since  civil  government 
existed  within  the  territory  of  this  state,  by  fundamental  laws, 
been  secured  in  the  right  of  trial  by  jury.  An  institution  that 
has  so  long  stood  the  trying  tests  of  time  and  experience,  that 
has  so  long  been  guarded  with  such  scrupulous  care,  and  com- 
manded the  admiration  of  so  many  of  the  wise  and  good,  justly 
demands  our  jealous  scrutiny  when  innovations  are  attempted 
to  be  made  upon  it. 

It  remains  to  consider  what  were  the  distinguishing  features 
of  this  mode  of  trial  as  it  existed  at  common  law,  and  as  it  has 
always  been  known  and  used  in  this  countiy.  I  do  not 
propose  to  attempt  to  discover  its  origin  or  to  determine  at  what 
time  or  by  whom  it  was  first  introduced  into  England.  Able 
men,  with  all  the  information  to  be  had,  have  differed  upon  it. 
The  distinguished  commentator  upon  the  laws  of  England  in- 
forms us  that  traces  of  it  are  to  be  found  in  the  laws  of  all  those 
nations  which  adopted  the  feudal  system,  *'  who  had  all  of  them 
a  tribunal  composed  of  twelve  good  men  and  true;"  and  that 
**  the  truth  seems  to  be  that  this  tribunal  was  universally  estab- 
lished among  the  northern  nations,  and  so  interwoven  in  their 
very  constitution  that  the  earliest  accounts  of  the  one  give  us 
also  some  traces  of  the  other:"  3  Bla.  Com.  349,  350.  After 
delineating  with  admirable  clearness  the' means  the  law  has  pro* 
vided  to  secure  the  independence,  purity,  and  impartiality  of 
the  jury,  and  painting  in  glowing  colors  the  many  advantages  of 
this  mode  of  trial,  this  author  proceeds  to  say:  ''Upon  these 
accounts,  the  trial  by  jury  ever  has  been,  and  I  trust  ever  will 
be,  looked  upon  as  the  glory  of  the  English  law.  And  if  it  has 
60  great  an  advantage  over  others  in  regulating  civil  property, 
how  much  must  that  advantage  be  heightened  when  it  is  applied 
to  criminal  cases.  But  this  we  must  refer  to  the  ensuing  book 
of  these  commentaries,  only  observing  for  the  present  that  it 
is  the  most  transcendent  privilege  which  any  subject  can  enjoy 
or  wish  for,  that  he  can  not  be  affected  either  in  his  property, 
his  liberty,  or  his  person  but  by  the  unanimous  consent  of 
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twelve  of  Ills  neighbors  and  equals.    A  constitation  that,  I  may  ^ 

venture  to  affirm,  has,  under  providence,  secured  the  just  liber-  ^ 

ties  of  this  nation  for  a  long  succession  of  years:"  8  Bla.  Com. 
879. 

Pursuing  the  same  subject  in  the  fourth  book  of  his  commen- 
taries, in  its  application  to  criminal  prosecutions  he  character- 
izes it  as  the  bulwark  of  the  liberties  of  Englishmen;  and  r 
affirms  that  the  truth  of  every  accusation,  whether  preferred  in 
the  shape  of  indictment,  information,  or  appeal,  must  be  con-  ^ 
firmed  by  the  unanimous  suffi»ge  of  twelve  of  his  equals  and                  | 
neighbors,  and  superior  to  all  suspicion,  before  the  accused 
can  be  subjected  to  any  manner  of  punishment:  4  Bla.  Com. 
849,  850. 

We  have  extracted  somewhat  at  length  from  this  eminent  ^ 

author,  for  the  purpose  of  showing  beyond  controversy  the  f 

number  of  the  jury  at  common  law,  as  well  as  the  other  essen- 
tial  elements  of  its  constitution  and  action.     The  number  must  !. 

be  twelve,  they  must  be  impartially  selected,  and  must  unani- 
mously concur  in  the  guilt  of  the  accused  before  a  conviction  i 
can  be  had.     We  might  cite  other  writers  to  the  same  purpose, 
but  it  can  not  be  necessary.                                                                              | 

We  are  of  opinion  it  was  this  very  tribunal,  thus  constituted, 
that  those  who  framed  and  adopted  the  constitution  of  this  state 
intended  to  perpetuate  and  make  the  safeguard  of  innocence, 
by  securing  its  benefits  to  every  person  accused  of  crime  in  any 
of  its  courts. 

There  is  certainly  nothing  in  our  history  which  points  to  a 
different  conclusion.  For  half  a  century  before  its  adoption, 
similar  provisions  had  been  so  considered  and  acted  upon. 
Until  the  passage  of  this  law  no  person  had  ever  been  convicted 
of  crime  by  less  than  the  concurring  assent  of  twelve  of  his 
peers;  and  no  law  had  ever  attempted  to  authorize  it  to  be  done. 

If  the  power  exists  to  diminish  the  number  of  the  j^iry,  it 
may  be  applied  to  all  cases,  and  it  may  be  reduced  to  two  is 
well  as  to  six.  The  same  constitutional  provision  that  secutes 
the  right  in  a  charge  involving  the  life  of  the  accused  secures  it 
also  in  every  other  criminal  case.  It  is  no  answer  to  say  that 
this  would  not  likely  be  done.  If  it  had  been  deemed  safe  to 
leave  it  to  the  discretion  of  the  general  assembly,  no  constita* 
tional  provision  was  needed;  but  whether  needed  or  not,  it  has 
been  ordained  by  a  power  which  both  the  general  assembly  and 
this  court  are  bound  to  obey. 

A  moment's  consideration  will  show  that  diminishing  the 
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number  impairs  the  right,  lessens  the  seouritj  of  the  accused,  and 
increases  the  danger  of  conviction. 

If  corruption  or  prejudice  are  to  be  feared  and  avoided,  they 
are  much  more  likely  to  influence  the  conduct  of  six  men  than 
of  twelve;  and  if  the  jury  are  honest,  impartial,  and  pure,  it  is  a 
self-evident  fact  that  the  chances  of  a  conviction  upon  conflict- 
ing evidence  by  the  unanimous  approval  of  the  larger  number  is 
many  times  less  than  by  the  smaller.  Nor  is  a  conviction,  even 
in  cases  to  which  this  act  extends,  a  matter  to  be  lightly  con- 
sidered. The  reputation  and  hopes  of  a  man,  and  all  those  who 
stand  connected  with  him,  may  be  as  effectually  blasted  by  an  un- 
just verdict  of  guilty  upon  a  charge  of  petty  larceny  as  for  many 
crimes  of  much  higher  grade. 

But  without  pursuing  these  considerations  further,  our  opinion 
is,  that  the  essential  and  distinguishing  features  of  the  trial  by 
jury  as  known  at  the  common  law,  and  generally  if  not  univer- 
sally adopted  in  this  country,  were  intended  to  be  preserved, 
and  its  benefits  secured  to  the  accused  in  all  criminal  cases,  by 
the  constitutional  provisions  referred  to;  that  it  is  beyond  the 
power  of  the  general  assembly  to  impair  the  right  or  materially 
change  its  character;  that  the  number  of  jurors  can  not  be  di- 
minished, or  a  verdict  authorized  short  of  a  unanimous  concur- 
rence of  all  the  jurors.  It  follows  that  the  act  under  which  this 
conviction  was  obtained,  in  so  far  as  it  provides  for  a  jury  of  six 
only,  and  authorizes  a  conviction  upon  their  finding,  is  unconsti- 
tutional and  void. 

In  coming  to  this  conclusion,  we  have  not  referred  to  the  de- 
cisions in  other  states,  because  we  were  entirely  willing  to  take 
the  responsibility  of  considering  the  question  upon  principle 
alone.  The  question  has  seldom  arisen,  but  whenever  it  has,  the 
same  result  has  followed  without  a  single  dissenting  opinion  or 
dictum  to  the  contrary,  so  far  as  we  are  advised. 

We  have  deemed  it  our  duty  to  meet  and  arrest,  at  the  outset, 
what  we  can  not  but  regard  as  an  infringement  of  a  great  consti- 
tutional right;  not  in  a  very  flagrant  manner,  but  nevertheless 
opening  the  door  to  further  encroachments.  So  far  as  the  argu- 
ment of  convenience  and  expedition  is  concerned,  we  can  not  do 
better  than  to  reply  in  the  language  of  Justice  Blackstone : ' '  How- 
ever convenient  these  may  appear  at  first  (as  doubtless  all  arbi- 
trary powers  well  executed  are  the  most  convenient),  yet  let  it 
be  again  remembered  that  delays  and  little  inconveniences  in 
ihe  forms  of  justice  are  the  price  that  all  free  nations  must  pay  for 
their  liberty  in  more  substantial  matters;  that  these  inroads  upoi^ 
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this  sacred  bulwark  of  the  nation  are  fundamentally  opposite  to 
tLe  spirit  of  our  constitution;  and  that^  though  begun  in  trifles, 
the  precedent  may  gradually  increase  and  spread  to  the  utter 
disuse  of  juries  in  questions  of  the  most  momentous  concern  :** 
4  Bla.  Com.  350. 

It  would  not  be  appropriate,  nor  do  we  intend,  to  ertend  this 
opinion  to  determine  the  application  of  the  right  of  trial  by 
jury  in  civil  cases.  It  is,  however,  well  known  that  it  never  ex- 
tended to  all  courts  having  civil  jurisdiction,  nor  to  the  trial  of 
all  disputed  facts. 

The  fifth  section  of  article  13  has  sometimes  been  referred  to 
as  containing  by  implication  a  warrant  for  supposing  it  was  in- 
tended to  authorize  a  jury  of  less  than  twelve  by  the  section  of 
the  constitution  which  we  have  been  considering.  This  section 
relates  to  the  compensation  required  upon  appropriating  the 
right  of  way  to  the  use  of  a  cor}>oration  authorized  to  con- 
struct a  public  improvement,  and  provides  that  such  **  compen- 
sation shall  be  ascertained  by  a  jury  of  twelve  men,  in  a  court  of 
record  as  shall  be  prescribed  by  law/' 

Why,  it  is  asked,  fix  the  number  here,  if  the  term  **  jury" 
used  in  other  sections  ex  vi  termini  implies  that  number?  The 
reason  is  obvious,  and  the  answer  plain.  It  hod  been  held  in 
WUlyard  v,  Hamilton,  7  Ohio,  pt.  2,  115  [30  Am.  Dec.  195], 
that  the  value  of  property  taken  for  public  uses  might  rightfully 
be  assessed  by  commissioners,  it  not  being  a  case  for  trial  by  jury 
secured  by  the  constitution;  and  that  the  proceeding  need  not 
be  had  in  a  court  of  justice.  And  the  reason  why  it  was  not 
secured  by  the  constitution  was  that  it  hod  never  been  so  re- 
garded in  England  or  this  country  prior  to  the  adoption  of  that 
instrument.  This  course  of  proceeding  by  commissioners  had 
been  much  complained  of  as  unjust  and  oppressive  to  the  owner 
of  the  property;  and  to  make  at  once  a  proceeding  within  the 
protection  of  the  constitution  and  to  be  pursued  in  a  court  of 
justice  with  a  common-law  jury,  this  fifth  section  of  the  thir- 
teenth article  was  inserted  when  the  constitution  was  revised. 

It  intended  to  afford  the  party  the  same  protection  as  in  other 
cases  of  jury  trial:  no  more  and  no  less;  and  if  any  inference  is 
to  be  drawn  from  specifying  the  number  of  the  jury,  it  is  veiy 
strong  evidence  of  the  sense  of  the  convention,  that  that  was 
what  had  already  been  secured  by  the  other  sections  to  suitors 
in  other  cases. 

We  do  not  intend  to  imply  a  doubt  of  the  constitutionality  of 
the  act  allowing  juries  before  justices  of  the  peace  composed  of 
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six  men.  Whererer  facia  are  to  be  found  in  any  proceeding, 
in  which  a  jnzy  was  not  required  by  the  common  law,  a  juiy  of 
any  nmnb^  may  be  authorized,  within  the  discretion  of  the 
legislative  body.  Juries  did  not  belong  to  these  inferior  courts 
at  the  common  law,  and  so  long  as  an  appeal  is  proTided  for  to 
the  common-law  courts  from  their  determinations,  it  is  dear  no 
constitutional  objection  can  arise,  whether  facts  are  found  by 
the  magistrate  or  by  the  aid  of  a  jury  of  any  number  of  men. 
These  questions  were  long  since  settled  in  Emerick  t.  HarriB,  1 
Binn.  416,  and  other  cases  in  Pennsylyania. 
The  judgment  must  be  reversed. 

Babtlet,  J.,  dissented. 

COKSTITUTIONALITT  OF  StATCTW  DkNTXKO  BiOBT  OF  TbIAL  BT  JuBTS  Sm 

ifeOmnU  t.  SUUe^  49  Am.  Dec.  697;  and  note  to  FUni  River  SteambotU  Oo.  ▼. 
Roberts^  48  Id.  185,  diBonasiDg  the  snbjeot  at  length.  See  also  lUni  JKoer 
SieambocU  Co.  t.  Fater,  Id.  248. 

Bight  of  Jubt  Trial  bkfobb  Jusnoss  of  Pxaob.— In  MeOmnU  ▼.  Staie^ 
49  Am.  Deo.  097,  it  is  held  that  the  oonstitutional  right  of  jury  trial  upon 
*'  criminal  charges  *'  is  not  extended  to  miademeanon.  The  principal  case  ii 
cited  to  the  point  that  this  right  does  not  apply  to  trials  before  Jnatioea  of 
the  peace,  in  Wamer  v.  Railroad  Co,,  31  Ohio  St.  265,  268. 

Number  of  Jubt  at  Ck)MMON  Law  Nevkb  Less  than  Twxlyz:  CaryinUr 
V.  StaJte,  34  Am.  Dec.  116.  In  asmmpsU  it  is  no  gronnd  of  error  that  it  oon- 
sisted  of  thirteen:  Tillman  v.  AUles,  43  Id.  620.  The  principal  case  is  cited 
in  McOm  V.  State,  34  Ohio  St.  228,  254,  in  dissenting  opinion,  to  the  point 
that  the  number  of  the  jury  must  be  twelve,  that  they  most  be  impartially 
selected,  and  must  unanimously  concur  in  the  gnilt  of  the  accused  before  a 
conviction  can  be  had;  in  Bill  v.  People,  16  Mich.  355,  to  the  point  that 
in  adopting  and  retaining  the  right  of  trial  by  jury  a  state  constitution  tacitly 
refers  to  and  adopts  the  common-law  number;  in  Tabor  v.  Cook,  15  Id.  325,  to 
the  point  that  the  intention  of  the  Michigan  constitution  is  to  preserve  to 
parties  the  right  to  have  their  controversies  tried  by  jury  in  all  cases  where 
the  right  existed  at  the  time  of  its  adoption;  and  to  the  point  that  all  the 
jurors  must  concur  in  order  to  authorue  a  verdict,  in  Keni  v.  Perkmif 
Ohio  St.  639,  641. 


KiBBT   V.   HaBBIBON. 

[2  Omo  BxAne.  826.] 

Toat  HAT  BE  Made  of  Essence  of  Contract  bt  ExpBSfls  Stipulation 
OF  Parties,  or,  without  such  express  agreement,  by  the  nature  of  the  con* 
tract  itself  or  of  the  circumstances  under  which  it  was  made;  as  where 
the  benefit  to  accrue  from  the  consideration  to  be  paid  or  the  conveyance 
to  be  executed  materially  depends  upon  a  strict  performance  in  point  ol 
tima. 
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TiMX  HAT  BE  Made  Essential  in  Contract  bt  Proper  Action  of  a 
party  who  is  not  in  default  and  is  ready  to  perform,  if  the  other  party  is 
in  default  without  justification;  as  if  a  vendee  without  excuse  fail  to  pay 
at  the  stipulated  time,  and  the  vendor  is  in  no  default,  and  is  able  and 
ready  to  perform  all  that  the  contract  then  requires  of  him,  he  may  no- 
tify  the  vendee  to  pay  within  a  reasonable  time  or  consider  the  contract 
rescinded.  In  like  manner  and  with  like  consequences  the  vendee  may 
notify  the  vendor  if  the  latter  is  in  default  and  the  former  is  not. 

Specific  Performance  will  not  be  Granted  when  the  party  applying 
has  omitted  to  execute  his  part  of  the  contract  at  the  appointed  time 
though  not  notified  to  do  so,  without  being  able  to  assign  any  sufficient 
justification  or  excuse  for  his  delay,  and  when  there  is  nothing  in  the  acta 
or  conduct  of  the  other  party  that  amounts  to  an  aoquiosoenoe  in  that 
delay. 

REaoissioN  OF  Contract  will  Generally  be  Decreed  where  Specific 
Performance  would  be  Refused,  though  it  is  undoubtedly  within  the 
sound  discretion  of  the  chancellor  to  refuse  the  resoissiou  and  leave  the 
parties  to  their  legal  remedy. 

Rescission  should  be  Decreed  against  Partt  in  Gross  Default,  where 
the  circumstances  and  value  of  the  property  have  materially  changed. 

Vendor  and  Vendee  do  not  Stand  in  Relation  of  Mortgages  and 
Mortgagor,  so  that  in  equity  the  yendee  will  have  the  same  time  to  per- 
form that  is  given  to  a  mortgagor  to  redeem. 

Specific  Performance  will  not  be  Decreed  to  Assist  Party  Who 
HAS  Delayed  payment  in  order  to  see  whether  the  contraot  would  prove 
a  gaining  or  a  losing  bargain. 

Tender  of  Part  of  Amount  Dub  on  Contract,  after  four  payments  had 
become  due,  and  two  years  after  suit  commenced  for  resqssion,  and  after 
the  property  was  greatly  increased  in  value,  is  not  sufficient  ground  for 
refusing  the  decree  of  rescission,  no  excuse  for  the  delay  being  shown. 

Ko  PosmvE  Act  Manifesting  Intention  to  Rescind  Contract  is  neces- 
sary before  filing  a  bill  to  obtain  a  decree  of  rescission,  which  is  itself  a 
sufficient  manifestation  of  such  intention;  and  if  the  vendee  has  a  right 
to  pay,  he  should  have  made  or  tendered  payment  within  a  reasonable 
time  after  the  bill  was  filed. 

Bill  in  chancery  to  obtain  the  rescisEdon  of  a  contract  for 
die  Bale  of  realty  between  Eirby,  the  Tendor,  and  Harrison,  the 
vendee.  Harrison  agreed  to  pay  the  consideration  of  one  thou- 
sand dollars,  as  follows:  One  hundred  dollars  down,  and  one 
hundred  dollars  yearly,  together  with  the  annual  interest  on  the 
balance  of  nine  hundred  dollars  at  six  per  cent  per  annum, 
making  nine  annual  installments  of  principal  and  interest,  with 
the  right  to  pay  the  whole  amount  due  as  much  sooner  as  con- 
Tenient.  The  taxes  paid  and  to  be  paid  were  to  be  refunded  to 
Eirby.  And  Eirby  agreed  to  execute  and  deliver  to  Harrison 
a  good  and  sufficient  deed  of  the  premises  whenever  the  balance 
of  the  purchase  money  and  yearly  interest  was  paid,  and  the 
taxes,  ii  any  advanced  by  him,  refunded.     The  second  install* 
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tnent  was  not  paid  when  due,  and  about  eight  months  thereafter 
Sirbj  notified  Harrison  by  letter  of  that  fact,  and  requested  the 
payment  of  the  same,  stating  the  amount  due.  This  letter  was 
never  answered.  The  third  installment  was  unpaid  at  maturity. 
And  some  two  months  thereafter  the  complainant  filed  this  bill. 
Harrison  stated  in  his  answer  that  he  had  not  paid  the  install- 
ments when  due,  as  he  lived  at  a  distance  from  Cincinnati,  where 
the  contract  was  made  and  the  land  was  situated,  and  that  he 
could  not  conveniently  send  the  money,  and  that  he  had  in- 
tended to  visit  Cincinnati  and  settle  with  the  complainant  about 
the  time  the  suit  was  commenced,  and  that  he  contemplated 
payment  in  larger  sums,  in  longer  intervals  than  a  year,  or  else 
all  together  in  one  sum;  that  he  did  visit  that  city,  but  after 
this  suit  was  commenced.  A  general  replication  was  filed  to 
this  answer.  Harrison  assigned  the  contract,  and  it  passed 
through  several  hands,  coming  finally  into  the  hands  of  Spenc-er. 
He  filed  a  cross-bill,  stating  that  as  assignee  he  had  tendered 
the  complainant  one  thousand  one  hundred  and  forty-five  dol- 
lars and  demanded  a  deed,  and  upon  the  ground  of  the  com- 
plainant's refusal  to  accept  the  tender  or  to  convey,  he  prayed 
specific  performance  of  the  original  agreement.  And  he  brought 
the  money  into  court.  Eirby  responded,  denying  the  sufficiency 
of  the  tender  and  its  good  faith.  The  other  facts  are  stated  in 
the  opinion. 

James  Bimey,  for  the  complainant. 

Smiih,  Carunne  and  Holt,  and  Ofiolson  and  Miner,  for  the  de- 
fendants. 

By  Court,  Toubman,  J.  It  has  been  oftentimes  held  that  time 
is  not  of  the  essence  of  a  contract  for  the  sale  of  real  estate, 
unless  made  so  by  the  contract  of  the  parties.  Indeed,  Lord 
Thurlow  is  reported  to  have  said,  in  Oregwn  v.  Riddle,  cited 
in  7  Yes.  268,  that  it  could  not  be  made  so  even  by  a  positive 
stipulation  in  the  contract.  But  that  this  dictum  is  not  law  is 
now  generally,  if  not  universally,  admitted:  Lloyd  r,  CoUett,  4 
Bro.  C.  C.  469;  EarringUm  v.  Wheeler,  4  Ves.  689;  Omerod  v. 
Hardman,  5  Id.  722;  Guest  v.  Homfray,  Id.  818;  8eUm  v.  Slade, 
7  Id.  265;  Alley  v.  Deschamps,  13  Id.  225;  Benedict  v.  Lynch,  I 
Johns.  Ch.  374  [7  Am.  Dec.  484];  Scott  v.  Meld,  7  Ohio,  pt.  2, 
94;  Bummvngton  v.  Kelley,  Id.  101. 

It  is  said  by  Judge  Story  that  foi-merly  courts  of  equity  carried 
the  doctrine  that  time  is  not  of  the  essence  of  the  contract  be- 
yond the  true  limits  and  to  an  extravagant  length;  but  that 
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"the  tendency  of  modem  decisions  is  to  bring  the  doctrine 
within  such  moderate  bounds  as  seem  clearly  indicated  hy  tlie 
principles  of  equity  and  by  a  reasonable  regard  to  the  conTezk- 
ience  of  mankind  as  veil  as  to  the  common  accidents,  mistakes^ 
infirmities,  and  inequalities  belonging  to  all  human  transae- 
tions:"  2  Story's  Eq.  Jur.,  sec.  780. 

That  this  remark  is  fully  justified  by  the  decided  cases  no  one 
who  examines  them  will  doubt.  The  result  of  the  cases  seema 
to  be: 

1.  That  time  may  be  made  of  the  essence  of  the  contract  bj 
the  express  stipulation  of  the  parties:  See  cases  aboye  cited. 

2.  Or,  without  such  express  agreement,  by  the  nature  of  the 
contract  itself  or  of  the  circumstances  under  which  it  \ras  made; 
as  where  the  benefit  to  accrue  from  the  consideration  to  be  paid 
or  the  couTcyance  to  be  executed  materially  depends  upon  a 
strict  performance  in  point  of  time :  Hutcheson  v.  McNvM,  1  Ohio, 
18-21;  HipweU  t.  Knighi,  1  Tou.  &  Col.  415;  2  Story's  Eq.  Jur.« 
sec.  776,  and  note. 

8.  Although  there  is  no  stipulation  of  the  parties  that  time 
shall  be  of  the  essence  of  the  contract,  nor  anything  in  the  na« 
ture  or  circumstances  of  the  agreement  to  make  it  so,  yet  it  may 
be  made  csseutial  by  the  proper  action  of  a  party  who  is  not 
in  default  and  is  ready  to  perform,  if  the  other  party  is  in  de- 
fault without  justification.  Thus,  if  the  vendee,  without  suf- 
ficient excuse,  fail  to  pay  at  the  stipulated  time,  and  the  vendor 
is  in  no  default,  and  is  able  and  ready  to  perform  all  that  the 
contract  then  requires  of  him,  he  may  notify  the  veodee  to  pay 
within  a  reasonable  time  or  he  (the  vendor)  will  consider  and 
treat  the  contract  as  rescinded.  In  such  case,  if  payment  be 
not  made  within  a  reasonable  time,  the  vendor  has  a  right  to 
treat  the  contract  as  abandoned  by  the  vendee.  In  like  manner 
and  with  like  consequences,  the  vendee  may  notify  the  vendor  if 
the  latter  is  in  default  and  the  former  is  not:  Bummingian  v. 
Kelley,  7  Ohio,  pt.  2,  97;  Higby  v.  WhiUaker,  8  Id.  201. 

4.  Although  there  has  been  no  such  express  notice,  yet  "  where 
the  party  who  applies  for  a  specific  performance  has  omitted  to 
execute  his  part  of  the  contract  by  the  time  appointed  for  that 
purpose,  without  being  able  to  assign  any  sufficient  justification 
or  excuse  for  his  delay,  and  where  there  is  nothing  in  the  acts 
or  conduct  of  the  other  party  that  amounts  to  an  acquiescence 
in  that  delay,  the  court  will  not  compel  a  specific  performance:'* 
Benedict  v.  Lynch,  Huicheson  v.  McNuU,  and  BummingUm  v.  Kel^ 
fey,  supra. 
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6.  It  is  undoubtedly  wittim  the  sound  discretion  of  the  chan- 
eellor  to  refuse  to  rescind  a  contract,  the  specific  execution  of 
which  he  would  not  decree;  and  thus  leave  the  parties  to  their 
legal  remedies:  State  t.  Baum,  6  Ohio,  386.  But  in  general, 
where  a  specific  execution  would  be  refused,  a  rescission  will  be 
decreed.  And  where  the  party  in  default ' '  has  trifled,  or  shown 
a  backwardness  on  his  piurt,"  and  his  default  is  gro^s,  and  the 
circumstances  and  value  of  the  property  have  materiklly  changed^ 
a  rescission  ought  to  be  decreed:  Hvichesony,  McNuM^  7  Id.,  pt. 
2,  21,  22,  25. 

6.  The  idea  that  vendor  and  vendee  stand  in  the  mere  rela- 
tion of  mortgagee  and  mortgagor,  so  that  in  equity  the  same 
time  will  be  given  to  the  vendee  to  perform  that  is  given  to  a 
mortgagor  to  redeem,  is  contraiy  to  reason  and  the  whole  cur- 
rent of  modem  authorities.  It  was  distinctly  repudiated  in  Bene- 
dict V.  Lynch  and  Bummington  v.  KeUey^  supra;  and  nearly  every 
case  I  have  cited,  and  a  multitude  of  others  that  might  be  cited, 
are  directly  opposed  to  it.  It  was  well  said  by  the  chancellor  in 
Benedict  v.  Lynch,  supra,  that  "  the  notion  that  seems  too  much 
to  prevail,  that  a  party  may  be  utterly  regardless  of  his  stipu- 
lated payments,  and  that  a  court  of  chancery  will  almost  at  any 
time  relieve  bim  from  the  penalty  of  his  gross  negligence,  is  very 
injurious  to  good  morals,  to  a  lively  sense  of  obligation,  to  the 
sanctity  of  contracts,  and  to  the  character  of  this  court.  li 
would  be  against  all  my  impressions  of  the  principles  of  equity 
to  help  those  who  show  no  equitable  title  to  relief."  And  wo 
quite  agree  with  the  lord  chancellor's  remark  in  Alley  v.  2)e«- 
champs,  13  Ves.  224,  that  **  it  would  be  dangerous  to  permit  tho 
parties  to  lie  by  with  a  view  to  see  whether  the  contract  would 
prove  a  gaining  or  losing  bargain,  and  according  to  the  event, 
either  to  abandon  it,  or,  considering  the  lapse  of  time  as  noth* 
ing,  to  claim  a  specific  performance." 

Applying  the  well-settled  principles  we  have  mention^  to  the 
facts  of  the  case  before  us,  and  it  is  impossible  to  avoid  the 
conclusion  that  a  specific  execution  ought  not  to  be  decreed 
against  Kirby.  His  vendee,  without  even  the  semblance  of  a 
valid  excuse,  failed  to  pay  any  part  of  the  first  or  second  of  the 
deferred  installments,  or  of  the  taxes  that  became  due.  When 
written  to  and  asked  for  payment,  he  took  no  notice  of  the 
letter.  Being  thus  in  default,  instead  of  manifesting  a  dispo- 
sition to  perform  his  obligations  as  he  was  bound  to  do,  he 
writes  to  a  friend  in  Cincinnati  to  consult  a  lawyer,  and  learn 
when  he  can  pay  Earby,  and  save  the  lot  from  sale.    *'  I  mean,*^ 
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flays  he,  **  fhe  latest  period  of  time.    I  can  pay  the  money  any 
time."    Here  ve  haye  his  own  dechiration  that  he  was  able  to 
pay  at  any  time,  and  his  Tery  evident  intention  not  to  pay  as 
long  as  his  own  interest,  without  regard  to  his  duty  and  Eirby's 
rights,  would  permit  him  to  remain  in  default    The  date  of 
this  letter  is  March  10,  1847.     On  the  twelfth  of  the  same 
month  Eirby  filed  his  bill.    Afterwards,  in  the  same  springs, 
Harrison,  the  yendee,  came  to  Cincinnati,  but  neither  paid  nor 
offered  to  pay  anything.     His  excuse  is,  that  he  understood 
Eirby  had  brought  this  suit.    But  this  fact,  instead  of  afford- 
ing an  excuse,  was  the  most  plain  notice  to  him  that  his  default 
was  not  acquiesced  in;  and  that  therefore,  if  it  was  not  already 
too  late,  it  behooyed  him  to  make  payment  without  further  de- 
lay.   He  chose,  howeyer,  to  hold  on  to  his  money  and  defend 
the  suit.    He  seems  to  haye  preferred  litigation  to  payment. 
Finally,  he  assigned  the  contract  to  Sehon,  who  subsequently 
assigned  to  Corwine,  by  whom  it  was  transferred,  on  May  31, 
1849,  to  the  defendant  Spencer,  who  after  receiying  the  same, 
and  on  the  same  day,  tendered  to  Eirby  one  thousand  one  hun- 
dred and  f orty-fiye  dollars  and  demanded  a  conyeyance,  which 
was  refused.     This  tender  was  not  absolute  and  unqualified.    It 
was  not  a  tender,  without  condition,  of  so  much  money  upon 
the  contract;  but  the  money  y^as  tendered  as  and  for  the  sum 
necessary  to  be  paid  to  entitle  Spencer  to  a  conyeyance,  and 
coupled  with  a  demand  for  such  conyeyance.    But  it  yras  less 
by  nearly  one  hundred  and  eighty  dollars  than  the  sum  to 
which  Eirby  would  haye  been  then  entitled  had  he  made  a 
deed. 

Now,  it  is  to  be  obsexred  that  this  insufficient  tender,  made 
after  four  installments  had  become  due,  and  after  Eirby  had 
paid  all  the  taxes  and  street  assessments,  amounting  to  oyer  one 
hundred  and  fif iy  dollars,  and  after  the  property  had  more  than 
doubled  in  yalue,  and  oyer  two  years  after. the  filing  of  the  bill, 
it  is  the  only  tender  of  payment,  either  in  whole  or  in  part,  that 
has  eyer  been  made.  And  no  excuse  for  the  delay  is  shoym.  It 
is  not  eyen  pretended  that  Eirby  acquiesced  in  it,  either  actually 
or  constructiyely.  On  the  contrary,  it  is  dear  that  he  did  not. 
As  to  the  property,  the  only  possession,  if  possession  it  can  be 
called,  eyer  taken  by  Harrison  was  to  **  step  off  the  ground 
with  the  yiew  of  ascertaining  how  many  buildings  might  be 
orected  on  it."  This  was  on  the  day  of  his  purchase.  And 
when  he  yisited  Cincinnati,  after  the  bill  was  filed,  "he  also 
went  on  the  ground."    Neither  he  nor  his  assigns  haye  eyex 
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made  any  improvements,  paid  any  taxes,  or  taken  any  care  of 
the  property.  Kirby  was  left  to  do  all  this,  while  the  defend- 
ants waited  and  litigated,  and  kept  their  money  in  their  pockets, 
until  the  rise  in  value  of  the  property  made  it  obvious  that  it 
would  be  a  good  speculation  to  pay  for  it  and  get  a  title.  We 
are  clear  that  no  decree  for  a  title  should  be  rendered,  and  the 
cross-bill  must  therefore  be  dismissed.  And  we  are  also  of 
opinion  that  this  is  exactly  one  of  those  cases  of  trifliDg  with  a 
contract,  of  backwardness,  of  gross  default  and  change  of  cir- 
cumstances, mentioned  by  Judge  Burnett  in  Huicheaon  v.  Mc- 
NuU,  supra,  in  which  not  only  should  a  specific  execution  of  the 
contract  be  refused,  but  it  ought  to  be  delivered  up  and  can- 
celed. 

It  is  said,  however,  that  Kirby  did  no  positive  act  manifesting 
an  intention  to  rescind  before  filing  his  bill;  and  it  is  argued 
that  this  is  an  insurmountable  objection  to  a  decree  of  rescission. 
In  support  of  this  proposition,  EigbyY.  WhiUaker,  8  Ohio,  201, 
is  cited.  In  that  case  the  court  did  say,  and  very  properly,  in 
reference  to  the  facts  of  the  case,  that  "  the  law  requires  some 
positive  act,  by  the  party  who  would  rescind,  which  shall  mani- 
fest such  intention,  and  put  the  opposite  party  on  his  guard, 
and  it  then  gives  a  reasonable  time  to  comply;  but  it  requires 
eagerness,  promptitude,  ability,  and  a  disposition  to  perform 
by  him  who  would  resist  a  rescission  of  his  contract."  The 
court,  when  this  was  said,  were  speaking  of  a  rescission  by  the 
act  of  the  party,  and  not  by  a  decree.  The  case  was  not  one  of 
a  bill  to  rescind.  It  was  one  in  which  the  vendor  had  exercised 
his  right  to  treat  the  contract  as  abandoned  by  the  vendee,  with- 
out asking  a  court  of  equity  to  formally  decree  its  rescission. 
But  here  Eirby  asks  such  a  decree,  and  if  it  were  admitted  that 
he  did  no  positive  act,  before  filing  the  bill,  manifesting  an  in- 
tention to  rescind,  it  can  not  be  denied  that  the  filing  of  the  bill 
itself  manifests  his  intention  clearly  enough;  and  hence,  if  the 
vendee  had  a  right  to  pay,  he  should  have  made  or  tendered 
payment  within  a  reasonable  time  after  the  bill  was  filed.  This 
was  not  done. 

It  may  also  be  remarked  that  Eirby  retook  i>osseBsion  of  the 
premises  before  he  brought  his  suit. 

Let  a  decree  be  entered  that  the  cross-bill  stand  dismissed, 
that  the  contract  be  rescinded,  delivered  up,  and  canceled;  that 
out  of  the  money  brought  into  court  by  Eirby  the  costs  be  paid, 
and  tlvit  the  residue  be  paid  to  the  defendant  Spencer. 
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Tnci  UAX  BS  Mabb  of  Essbhgb  or  Coktract  by  expreM  agreement  cr 
by  peonlUr  natare  and  oonditiona  of  the  oontraot:  Oarrelatm  ▼.  Vmtoomg  54 
Am.  Deo.  4922,  and  prior  cases  collected  in  the  note.  An  cxtenaiTe  note  dia- 
cussing  the  sabjeot  is  appended  to  Jcnet  ▼.  SdbbuUf  60  Id.  607;  aod  in  the 
note  to  Jokmou  t.  J^poiu,  Id.  676-078^  the  subject  leoeiyea  traatmenk 

Sraomo  PxBvoBMAVGB  WILL  BB  Rbvdsbd  WHBBB  THXBB  IB  No  Al 
MBKT  OF  Pbbfobiiakob  OF  offer  to  perform;  OarreUon  ▼.  rcmlooa,  64 
Deo.  492,  dting  prior  cases  in  the  note. 

HaoxsnoN  of  Cokteacts. — This  subject  is  discussed  in  the  note  to  ^oAis- 
90n  V.  Eoans,  60  Am.  Dec  872  et  seq.;  see  also  /by  t.  OUvert  40  Id.  764,  and 
cases  cited  in  the  note;  I>am$  v.'  HmM,  48  Id.  270. 

Sfboivio  Pbbfobmanob  will  not  bb  Dboebbd  whbrb  It  woifld  bb 
IvBQUiTABLBt  THgg  ▼.  Beadf  42  Am.  Dec  447,  and  note;  Brfcm  ▼.  Lqfima, 
80  Id.  242. 

Lapsb  of  TnfB  Babs  SPBomo  Pbbvobxakgb  whbbb  Tdcb  ib  Bbbbbob 
OF  CoNTBAOT:  Rogen  v.  Samnders,  83  Am.  Dec.  635. 

Unxzflaikbd  Delat  and  Gbbat  Incbbasb  in  Valub  of  Land  Bab 
SPBomo  Pbbvoricanob:  PaUenan  ▼.  Marto^  34  Am.  Dec  474;  see  BdUu  t. 
Hays^  0  Id.  385;  bnt  where  the  delay  is  nnder  the  oonaent  d  both  partaea  it 
is  granted:  Craig  ▼.  Le^^  24  Id.  470. 


Habtfobd  Pboteotion  Insttbanoe  Go.  v.  HARitfEB, 

[2  Omo  Btatx,  462.] 
BVIDBKCB  OF  LoOAL  CuSTOM  AMONG  InSUREBS  AS  TO  MaTEBIALITT  OF  Un- 

DI80L0SBD  Fact  respecting  the  risk  is  inadmissible  in  an  action  on  a 
policy  of  insurance  if  not  communicated  to  the  insured,  or  of  such  gen- 
eral notoriety  as  to  afford  any  presumption  of  knowledge  on  his  part 

Opinions  of  Witnesses  Engaged  in  Insdrancb  Business,  that  the  fajfc 
that  a  building  insured  had  shortly  before  the  risk  was  taken  been  on 
fire  was  material  to  the  risk,  and  would  have  influenced  the  judgment  of 
a  prudent  underwriter,  are  inadmissible  in  an  action  upon  the  policy. 

Opinions  of  Witnbsses  are  Admissiblb  if  the  connection  between  the  fad 
and  its  experienced  consequences  lies  within  the  limits  of  some  art  or 
science,  and  the  witnesses  are  skilled  in  such  art  or  science 

BzFBESs  Wabrantt  IN  Insurangb  Pouot  is  Stipulation  Inbebtbd  m 
Wbiting  on  the  face  of  the  policy,  on  the  literal  truth  or  fulfillment  of 
which  the  validity  of  the  entire  contract  depends,  or  it  may  be  contained 
in  another  paper  if  distinctly  referred  to  in  the  policy,  and  expressly 
made  part  of  the  contraot  between  the  parties;  but  a  nmple  reference  is 
not  enough. 

Bbpbbsentation  is  Oral  ob  Wbitten  Statement  BBSPBonNG  FAcra 
OONCEBNING  RiSK,  made  by  the  assured  to  the  underwriter  before  the 
subscription  of  the  policy,  and  as  a  part  of  the  preliminary  proceedings 
which  propose  the  contract. 

AvswBBs  TO  Questions  in  Appuoation  fob  Insubanob  not  Requibbd  bt 
Conditions  of  the  policy  are  mere  material  representations,  and  not  wa^ 
raatiee;  nor  are  they  incorporated  into  the  contraot  or  made  part  of  the 


^ 
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conditioiui  upon  which  it  is  founded  hy  being  contained  in  a  paper  called 
a  ''survey,**  to  which  the  policy  refers  in  words,  "For  a  more  particular 
description  of  said  premises,  see  survey  No.  74t  furnished  by  the  in- 
snred,  which  is  hereby  made  a  part  of  this  policy,"  nor  by  a  condition  in 
the  policy  that  a  survey  and  description  shall  be  deemed  a  part  of  the 
policy  and  warranty  on  the  part  of  the  assured. 

biaterial  bspresentattons  must  bb  substantially  t&ub. 

Representation  in  Application  fob  Insusancb  that  Ashes  abs 
"Thrown  Out,"  even  if  construed  as  a  warranty,  must  be  considered 
as  the  affirmation  of  a  previous  habit  of  disposing  of  the  ashes,  and  leav- 
ing some  of  them  in  the  building  occasionally  for  special  or  extraordinary 
purposes,  or  accidentally,  would  uot  avoid  the  policy. 

Refbbsentation  as  to  Incumbrances  on  Profertt  Insured,  though 
Untrue,  will  not  avoid  the  policy,  if  in  fact  written  from  his  own  knowl- 
edge by  the  agent  of  the  underwriter,  who  was  fully  adviwd  of  all  the 
facts,  no  fraud  appearing  on  the  part  of  the  assured. 

No  Part  of  Application  or  Survey  Belongs  to  PoucTr,  so  as  to  become 
warranty,  unless  it  is  expressly  made  part  of  it  by  unequivocal  language 
appearing  on  the  face  of  the  policy. 

In  Determining  Materiality  of  Concealed  Fact  that  house  insured  was 
before  the  insurance  on  fire,  caused,  in  the  opinion  of  the  assured,  by 
incendiaries,  the  jury  may  be  instructed  to  inquire  for  and  be  governed 
by  the  true  cause  of  the  fire,  and  not  by  the  belief  of  the  assured  as  to 
the  cause. 

Assured  is  not  Bound  to  Communicate  his  Own  Expectations  and 
opinions  and  speculations  upon  facts. 

Failure  to  Disclose  Evert  Fact  Material  to  Risk  upon  which  informa- 
tion is  not  asked  for  or  fraudulently  suppressed  will  not  avoid  a  fire  in- 
surance policy,  though  the  rule  is  different  in  marine  insurance;  all  that 
is  required  is,  that  the  assured  shall  not  misrepresent  or  designedly  con- 
ceal  any  such  facts,  and  that  he  answer  fully  and  in  good  faith  all  in- 
quiries addressed  to  him  by  the  insurer,  and  that  he  do  not  withhold 
information  of  such  unusual  and  extraordinary  circumstances  of  peril  to 
the  property  as  could  not  with  reasonable  diligence  be  discovered  by  the 
insurer  or  reasonably  anticipated  by  him  as  a  foundation  for  specific  in- 
quiries.   Per  Ranney,  J. 

It  18,  IN  General,  Sufficient  if  Surtect-matter  of  Insurance  and  the 
nature  of  the  risk  are  set  forth  in  the  policy,  without  any  representa- 
tion of  the  nature  or  character  of  the  interest  for  which  the  insurance 
is  intended  as  a  protection. 

Mere  Expressions  in  Policy  Which  Seem  to  Convey  Assertion  of  Ex- 
clusive Ownership,  such  as  ''his  stock  of  tobacco,"  will  not  avoid  the 
policy,  though  it  appear  that  the  assured  has  only  a  partnership  interest, 
for  such  expressions  are  only  intended  to  identify  and  describe  the  prop- 
erty insured,  and  not  to  stipulate  as  to  the  interest  of  the  insured. 

Condition  against  Keeping  Qunpowder  for  Sale  or  on  Storage  upon 
the  premises  insured  does  not  cover  the  case  where  gunpowder  is  merely 
kept  upon  the  premises,  but  neither  on  storage  nor  for  sale. 

Objections  to  Prelikinary  Proofs  of  Loss  are  Waived  if,  after  they  are 
rendered  by  the  assured,  he  is  distinctly  informed  that  his  claim  will  be 
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determined  upon  the  merits,  and  the  insnrer  finally  ref uses  to  pay,  on  the 
ground  that  there  is  no  merit  in  the  claim. 

Ebbob  to  the  district  court  of  Belmont  counfy.  The  opinion 
states  the  case. 

Pennington  and  Cowen,  and  T.  D.  Idncoln^  for  the  plaintiff  in 
error. 

Carrol  and  Shannon^  for  the  defendant  in  eiror. 

By  Court,  BAin^T,  J.  This  suit  was  brought  on  two  policies 
of  insurance,  dated  and  issued  March  13,  1851.  By  the  first, 
numbered  74,  three  buildings,  situated  in  Hendiysburg,  Belmont 
county,  and  a  stock  of  goods  in  one  of  them,  were  insured  for 
one  year  from  noon  of  that  day;  and  by  the  other,  numbered 
75,  a  lot  of  unmanufactured  tobacco,  stored  in  one  of  the  build- 
ings, was  insured  for  four  months. 

Upon  trial  in  the  district  court  of  the  county,  a  Terdict  was 
found  and  judgment  given  for  defendant  in  error  upon  both 
policies;  to  reverse  which,  this  writ  is  prosecuted.  The  record 
presents  an  unusual  number  of  interesting  questions,  arising 
upon  exceptions  taken  to  the  rulings  and  opinions  of  that  court, 
which  have  been  argued  here  at  much  length  and  with  great  in- 
dustry and  research  by  counsel  on  both  sides.  As  these  ques- 
tions relate  to  a  contract  of  great  importance  and  very  general 
use,  I  shall  endeavor  to  state,  as  clearly  as  I  may  be  able  to  do, 
the  conclusions  to  which  the  court  has  come — ^founded,  as  we 
think,  upon  settled  principles — without  attempting  to  canvass 
at  length  the  wilderness  of  adjudged  cases  cited  in  argument, 
or  the  conflicting  opinions  of  Jurists  and  elementary  writers; 
from  which  confusion,  rather  than  certainty  and  precision,  has 
very  often  resulted. 

The  assignments  of  error,  nine  in  number,  may  be  reduced  to 
three  classes:  1.  It  is  claimed  the  court  erred  in  ruling  out  evi« 
dence  offered  by  counsel  for  the  plaintiff  in  error,  and  in  admit- 
ting  evidence  objected  to  by  them;  2.  In  refusing  to  charge  the 
jury  upon  several  points  as  requested,  and  in  the  charge  as  given; 
3.  In  refusing  to  grant  a  new  trial. 

I.  1.  It  was  proved  that  one  of  the  buildings  insured  had, 
shortly  before  the  risk  was  taken,  been  on  fire;  and  at  the  time 
was  suspected,  by  the  insured,  to  have  been  fired  by  an  incen* 
diary.  This  fact  was  not  communicated  to  the  agent  of  the 
company  when  the  policy  was  issued,  and  was  claimed  to  have 
been  a  material  fact,  which  the  insured  was  bound  to  have  diff" 
closed. 
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The  first  eTidenoe  ofiEered  and  rejected  consisted  of  the  dep- 
ositions of  sundry  witnesses  engaged  in  the  business  of  insur- 
ance in  Behnont  and  other  counties,  to  show  a  local  usage 
amongst  insurers  doing  business  there  to  reject  such  applica- 
tions; or,  if  taken,  to  charge  a  higher  premium.  When  this 
evidence  is  carefully  examined,  it  will  be  found  that  it  did  not 
even  tend  to  prove  a  local  usage  differing  from  the  general 
custom;  and  amounts  to  nothing  more  than  an  expression  of 
the  opinions  of  the  witnesses  that  the  fact  not  communicated 
was  material  to  the  risk.  But  assuming  all  that  is  claimed  for 
it,  we  are  still  of  opinion  it  was  not  admissible.  If  the  fact 
not  communicated  was  material,  the  insurer  was  allowed  to 
prove  it,  and  had  the  full  benefit  of  it,  to  the  jury.  If  It  was 
not  material,  it  could  not  be  made  so  by  any  resolution  or  de- 
termination of  insurance  agents,  the  existence  of  which  was 
only  known  to  themselves,  and  not  pretended  to  have  been 
communicated  to  the  insured,  or  of  such  general  notoriely  as  to 
afford  any  presumption  of  knowledge  on  his  part.  If  he  is 
bound,  at  his  i)eril,  to  recollect  and  communicate  all  such  facts 
as  a  court  and  juiy  may  afterwards  think  were  material  to  the 
risk,  it  would  seem  to  be  requiring  enough,  without  compelling 
him  also  to  anticipate  that  others,  having  no  such  necessary  re- 
lation, have  been  made  material  by  those  with  whom  he  deals. 
The  general  principles  of  law  he  is  taken  to  know;  and  he  has 
a  right  to  have  the  contract  interpreted  and  enforced  by  them, 
unaffected  by  any  local  custom,  unless  it  plainly  appears  that 
such  custom  was  understood  by  the  parties,  and  the  contract 
made  in  reference  to  it:  Chase  v.  Washburn,  1  Ohio  St.  252 
[ante,  p.  623]. 

2.  Depositions  were  also  offered,  and  ruled  out,  containing 
the  opinions  of  several  witnesses  engaged  in  the  business  of  in- 
surance, that  this  was  a  fact  material  to  the  risk,  and  would 
have  influenced  the  judgment  of  a  prudent  underwriter  in  de- 
termining whether  he  should  assume  it  or  not.  ^ 

It  is  not  to  be  denied  that  some  difference  of  opinion  has  ob- 
tained upon  this  question.  In  the  leading  case  of  Carter  v. 
Boehm,  3  Burr.  1906,  an  insurance  broker  had  testified  that  in 
his  opinion  certain  letters  ought  to  have  been  shown  or  the  con- 
tents disclosed;  and  if  they  had,  the  policy  would  not  have 
been  underwritten.  In  respect  to  this  testimony  Lord  Mans- 
field said:  *'  Qreat  stress  had  been  laid  upon  the  opinion  of  th^ 
broker.  But  we  all  think  the  jury  ought  not  to  pay  the  least 
legard  to  it.    It  is  mere  opinion,  which  is  not  evidence.    It  is 
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v^pinion  after  an  event.  It  is  opinion  without  the  least  founda- 
tion from  any  precedent  or  usage.  It  is  opinion  which,  if 
rightly  formed,  could  only  be  drawn  from  the  same  premises 
from  which  the  court  and  jury  were  to  determine  the  case;  and 
therefore  it  is  inelevant  and  improper  in  the  mouth  of  a  wit- 
ness." 

So  Oibbs,  G.  J.,  in  DurreU  t.  Bederley,  Holt,  285:  ''  It  is  my 
opinion  that  the  evidence  of  the  underwriters  who  were  called 
to  give  their  opinion  of  the  materiality  of  the  rumors,  and  the 
effect  they  would  have  had  upon  the  premium,  is  not  admissible. 
It  is  not  a  question  of  science  upon  which  scientific  men  mostly 
think  alike;  but  a  question  of  opinion,  liable  to  be  governed  by 
fancy,  and  in  which  the  diversity  might  be  endless." 

Such  testimony  was,  however,  admitted  by  Mr.  Chief  Justice 
Holroyd  in  Berihon  v.  Ixmghman,  2  Stark.  258;  luid  by  Lord 
Tenterden  in  Bickards  v.  Murdoch^  10  Bam.  &  Cress.  527;  but 
these  cases  were  overruled  by  Lord  Denman  and  his  associates, 
in  Campbell  v.  Bickards,  5  Bam.  &  Adol.  840,  and  the  ruling  of 
Lord  Mansfield  and  Chief  Justice  Gibbs  followed  and  approved. 

In  the  case  of  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  78  [22 
Am.  Dec.  567],  the  question  at  issue  was  whether  the  risk  had 
been  increased  by  the  erection  of  a  boiler-house  adjoining  a 
steam  saw-mill  covered  by  the  insurance;  and  it  was  held  that 
the  opinions  of  witnesses  were  not  admissible;  but  even  if  the 
opinions  of  witnesses  conversant  with  the  construction  and 
management  of  such  mills  were  admissible  in  evidence,  yet  that 
persons  who  had  no  other  knowledge  of  the  subject  than  that 
derived  from  their  business  as  insurers  could  not  be  allowed 
«ither  to  say  what  they  thought  on  this  point,  or  whether  they 
would  have  insured  the  mill  at  the  same  premium  after  the 
boiler-house  was  erected  as  before. 

In  this  conflict  of  opinion  there  is  no  resource  left  but  to  re- 
turn to  the  principle  upon  which  such  evidence  is  ever  received. 
The  general  rule  certainly  is,  that  facts  only  can  be  given  in  evi- 
dence, and  the  necessary  and  natural  deduction  from  them  must 
be  made  by  the  jury.  In  everything  pertaining  to  the  ordinary 
and  common  knowledge  of  mankind,  jurors  are  supposed  to 
be  competent,  and  indeed  peculiarly  qualified,  to  determine  the 
experienced  connection  between  cause  and  effect,  and  to  draw 
the  proper  conclusion  from  the  facts  before  them.  But  they 
are  selected  with  no  view  to  their  knowledge  of  particular  ser- 
vices, trades,  and  professions  requiring  a  course  of  previous 
etudy  and  preparation.     As  questions  connected  with  these  will 
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veiy  often  arise,  and  as  the  law  deprives  the  jury  of  no  reliable 
means  for  ascertaining  the  truth,  it  allows  them  to  be  aided,  in 
making  the  proper  application,  by  the  opinions  of  witnesses 
possessing  peculiar  skill  in  those  particular  departments.  But 
this  is  only  permitted  where  the  nature  of  the  question  at  issue  is 
each  that  the  jury  are  incompetent  to  draw  their  own  conclu- 
sions from  the  facts,  without  the  aid  of  persons  whose  skill  or 
knowledge  is  superior  to  their  own,  and  such  as  inexperienced 
persons  are  unlikely  to  prove  capable  of  forming  a  correct  judg* 
ment  upon  without  such  assistance:  Fish  v.  Dodge,  4  Denio,  311 
{47  Am.  Dec.  254]. 

The  general  rule  and  the  exception  are  alike  applicable  to  every 
possible  class  of  cases;  and  whether  the  one  or  the  other  shall  be 
applied — ^whether  the  jury  should  be  left  to  make  the  proper 
deduction  from  each  fact  proved,  or  may  be  aided  by  the  opin- 
ions of  experts — must  in  every  case  depend  upon  the  nature  of 
the  question  involved.  If  the  connection  between  the  fact  and 
its  experienced  consequences  belongs  to  the  ordinary  informa- 
tion of  men,  the  general  rule  must  govern;  if  not,  and  it  lies 
within  the  limits  of  some  art  or  science,  the  exception  applies, 
and  it  may  be  proved  by  the  opinions  of  persons  skilled  in  it. 
The  application  of  the  doctrine  to  cases  of  insurance  is  as  ob- 
vious and  easy  as  to  any  other.  A  fact  concealed  or  not  com« 
municated  is  claimed  to  have  been  material  to  the  risk  assumed; 
because,  from  its  probable  or  necessary  results,  it  increased  the 
chances  of  loss.  The  question  is.  Did  it  so  increase  them  ?  If  the 
answer  can  be  given  from  ordinary  experience  and  knowledge, 
the  jury  must  respond  to  it  unaided;  if  the  effects  of  such  a  cause 
are  only  known  to  persons  of  skill,  and  are  to  be  determined 
only  by  the  application  of  some  principle  of  science  or  art, 
8uch  persons  may  give  the  results  of  their  own  investigation 
and  experience  to  the  jury  in  the  way  of  opinions,  the  better  to 
enable  them  to  come  to  a  correct  conclusion. 

In  cases  of  life  and  marine  insurance,  such  testimony  may 
often  become  indispensable.  If  the  fact  concealed  were  some 
bodily  infirmity  or  some  alleged  defect  in  a  ship,  it  must  cer- 
tainly be  competent  to  allow  physicians  to  state  their  opinions 
whether  the  infirmity  was  calculated  to  shorten  the  life  of  the 
insured  in  the  one  case,  or  experienced  mariners  or  ship-car- 
penters whether  the  defect  was  such  as  to  endanger  the  ship  in 
the  other.  But  to  call  upon  an  insurance  broker,  or  lawyer, 
merchant,  or  clerk,  acting  as  the  agent  or  officer  of  some  iusur- 
ance  company,  and  ignorant  of  the  very  first  principles  of  medi- 
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eine  or  naTigation,  for  eiUier  purpose,  would  seem  to  me  alto- 
gether inadmiaaible,  howeTer  well  acquainted  be  might  be  with 
the  details  of  his  own  particular  business. 

In  cases  of  fire  insurance,  it  is  more  difficult  to  see  when  a 
necessily  for  such  evidence  could  ever  arise;  but  I  am  not  pre- 
pared to  say  that  it  might  not;  and  if  it  did,  no  doubt  it  should 
be  goTemed  by  the  same  principles. 

It  is  therefore  impossible  to  say  that  the  opinions  of  wit- 
nesses are  never  to  be  received  in  determining  the  materiality  of 
facts  not  disclosed;  much  less  can  it  be  said  that  they  are  to  be 
received  in  all  cases.  In  each  case  it  must  depend  upon  the 
nature  of  the  inquiry;  and  as  the  question  relates  to  the  admis- 
sibility  of  the  evidence,  must  be  determined  by  the  court  witir 
reference  to  the  distinction  we  have  endeavored  to  indicate. 
This  distinction  Mr.  Smith  in  his  learned  note  to  Carter  v. 
Boehm,  1  Smith's  Lead.  Cas.  283,  thinks  will  reconcile  all  the 
English  cases,  and  it  is  the  one  adopted  by  some  of  the  ele- 
mentary writers:  1  Greenl.  Ev.,  sec.  441;  2  Phill.  on  Ins.  653, 
Bee.  o. 

There  was  nothing  in  the  question  raised  here  requiring 
either  science  or  skill  to  determine.  The  effect  that  a  previous 
fire  miglit  lieive  upon  the  safety  of  the  building  thereafter  could 
be  as  well  understood  by  one  man  as  another.  Every  man 
of  sense  would  know  that  it  would  depend  entirely  upon  the 
cause  of  the  fire.  If  the  building  had  been  fired  by  an  undis- 
covered incendiary,  it  might  be  reasonably  inferred  that  the 
motive  which  prompted  the  act  might  lead  to  a  repetition  of  the 
attempt;  but  if  it  had  been  ignited  by  a  stroke  of  lightning  or  a 
spark  from  a  burning  building,  or  any  other  temporary  or  acci- 
dental cause,  which  no  longer  continued,  nobody  in  his  senses 
would  suppose  the  building  in  greater  peril  from  the  fact  in  the 
future.  The  jury  were  entirely  competent  to  draw  their  own 
coticlusioDS,  and  the  evidence  was  therefore  inadmissible  and 
properly  rejected. 

3.  It  is  also  assigned  for  error  that  the  court  erred  in  reject* 
ing  the  policy  of  the  Portage  Mutual  Insurance  Company,  and  the 
deposition  of  David  McCartney,  designed  to  show  a  previous  in- 
surance upon  the  property  not  notified  to  the  agent  of  this  com- 
pany. But  as  this  assignment  has  not  been  noticed  in  the  ar- 
gument, I  shall  not  notice  it  here,  further  than  to  say  we  are 
satisfied  the  ruling  of  the  court  was  correct. 

It  is  next  claimed  that  the  court  erred  in  admitting  the  tes- 
timony of  the  agent  to  prove  that  he  knew  of  the  existence  of  a 
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oertain  inoumbxanoe  npon  the  property  at  the  time  lie  issaed 
the  policieB.  As  the  oorreotness  of  this  mttst  depend  upon  the 
Tiew  of  the  law  taken  in  the  charge  to  the  jury,  we  shall  not  at- 
tempt to  consider  it  in  this  connection,  but  pass  on  to  that 
branch  of  the  case. 

n.  Policy  No.  74  was  issued  upon  a  written  application, 
drawn  up  by  the  agent  of  the  company,  and  signed  by  the  de- 
fendant in  error,  by  his  agent  Wilson  James.  We  make  no 
question  that  it  was  the  pai)er  of  the  defendant,  and  that  he  is 
legally  responsible  for  its  contents.  This  paper  is  headed  "  Sur- 
vey." C  To  be  signed  by  the  applicant/')  The  balance  of  it 
consists  of  questions  and  answers,  thirteeo  in  number,  most  of 
them  having  relation  to  the  character  of  the  structures,  materials 
of  which  they  are  composed,  distance  from  other  buildings,  etc. 
The  eighth  and  thirteenth  are  as  follows:  '* Ashes.  How  are 
they  disposed  of?"  Answer:  **  Thrown  out."  "What  incum- 
brance, if  any,  is  now  on  said  property?"  Answer:  '*  None;  at- 
tachment on  goods  released  by  bond."  In  relation  to  the  ashes, 
the  evidence  tended  to  prove  that  for  some  time  before  the  pol- 
icy was  underwritten  some  of  the  ashes  had  been  taken  by  the 
family  of  the  defendant's  clerk,  who  occupied  the  store  build- 
ing, and  placed  in  a  box  in  the  kitchen,  for  the  puix>ose  of 
breaking  water  to  wash  with,  and  what  was  not  wanted  for  this 
purpose  was  thrown  out;  that  the  uniform  practice  had  been 
to  wet  them  thoroughly  when  they  were  placed  in  the  box  for 
this  purpose,  until  the  evening  before  the  fire  to  which  allusion 
has  been  made,  when  some  were  put  in  it  by  his  wife,  who  for- 
got to  wet  them,  and  in  the  night  the  box  was  found  to  be  on 
fire,  and  some  part  of  the  wood-work  of  the  room  adjacent  to  it. 

As  to  incumbrances,  it  was  proved  that  the  goods  and  lots 
upon  which  the  buildings  were  situated  had  been  taken  by 
a  writ  of  attachment  at  the  suit  of  a  creditor,  the  agent  of 
the  company  acting  as  one  of  the  attorneys,  which  was  pending 
at  the  time  the  policy  was  underwritten;  the  goods  having  been 
previously  released  by  bond,  but  the  lien  still  remaining  upon 
the  lots.  The  agent  testified  *'  that  he  knew  of  the  existence  of 
the  said  proceeding  in  attachment  at  the  time  said  survey  was 
made  out,  and  made  the  entry,  '  attachment  on  goods  released 
by  bond,'  from  his  own  knowledge;  that  at  the  time  he  did  not 
think  of  the  fact  that  the  attachment  on  the  lots  was  still  exist- 
ing and  not  released,  or  he  would  have  entered  it,  or  have  com- 
municated the  fact  to  James,  and  with  his  consent  have  en« 
tere^  i* "  • 
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Following  a  general  reference  to  the  property  insoiedy  on 
the  face  of  the  policy,  the  following  language  is  used:  "  For  a 
more  particular  description  of  said  premises,  see  survey  No.  74, 
furnished  by  the  insured,  which  is  hereby  made  a  part  of  this 
policy."  It  is  also  declared  "  that  this  policy  is  made  and  ac- 
cepted in  reference  to  the  conditions  hereto  annexed,  which  are 
to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto,  in  all  cases  not  herein  specially 
provided  for."  The  first,  fourth,  and  seventeenth  conditions  are 
as  follows: 

First  condition:  "Applications  for  insurance  should  be  in 
writing,  and  specify  the  construction  and  materials  of  the  build- 
ing to  be  insured  or  containing  the  property  to  be  insured;  by 
whom  occupied;  whether  as  a  privste  dwelling,  or  how  other- 
wise; its  situation  with  respect  to  contiguous  buildings,  and 
their  construction  and  materials;  and  whether  any  manufaetoiy 
is  carried  on  within  or  about  it,  and  in  relation  to  insurance  on 
goods,"  etc. 

Fourth  condition:  "A  false  description,  by  the  assured,  of  a 
building  or  of  its  contents  *  *  *  shall  render  absolutely 
void  a  policy  issued  upon  such  description.  But  the  office  will 
be  responsible  for  sturveys  and  valuations  made  by  its  agents/' 

Seventeenth  condition:  ''When  a  policy  is  made  and  issued 
upon  a  survey  and  description  of  certain  property,  such  survey 
and  description  shall  be  taken  and  deemed  to  be  a  part  and 
portion  of  such  policy,  and  warranty  on  the  part  of  the  assured." 

Upon  this  state  of  the  facts,  counsel  for  tiie  plaintiff  in  error 
contended  that  the  eighth  and  thirteenth  questions  and  answers 
constituted  a  part  of  the  contract  between  the  parties,  and  war- 
ranty on  the  part  of  the  assured.  That  the  answers  were  not 
true,  and  therefore  the  policy  had  never  attached,  and  was  void. 
But  the  court  instructed  the  jury,  in  substance,  that  only  so 
much  of  the  written  application  as  related  to  the  situation  and 
description  of  the  property  insured  was  by  the  policy  made 
warranty;  and  that  the  answers  to  the  questions  referred  to 
were  to  be  treated  as  representations,  which  the  parties  had 
made  material,  and  therefore  their  materialily  was  not  a  ques- 
tion for  the  juiy.  That  if  the  representation  as  to  the  ashes 
was  substantially  untrue,  if  the  habit  was  to  deposit  the  ashes 
in  the  building  insured,  the  policy  was  void,  whether  the  repre- 
sentation was  made  intentionally  or  by  mistake,  and  whether 
the  applicant  knew  what  was  done  with  the  ashes  or  not;  but  if 
the  asides  were  generally  and  usually  thrown  out,  and  only  de- 
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posited  in  the  building  occasionally  and  for  ^>ecial  or  ex- 
traordinary purposes,  or  accidentally,  it  would  not  avoid  the 
policy.  That  the  attachment  proceedings  showed  an  incum- 
brance on  the  buildings  insured;  but  if  the  agent  of  the  com- 
pany, at  the  time  he  issued  the  policy,  knew  of  the  existence  of 
this  incumbrance,  then  the  policy  was  not,  on  that  account,  void, 
for  he  was  not  misled  by  it. 

In  respect  to  the  alleged  concealment  of  the  previous  fire,  the 
jury  was  instructed  that  its  materiality  was  a  question  exclu- 
sively for  them,  in  determining  which  it  was  proper  to  consider 
the  true  cause  of  the  fire,  and  not  the  belief  of  Harmer  as  to  the 
cause;  and  if  they  were  satisfied  it  was  material,  and  not  com- 
municated or  known  to  the  agent  of  the  underwriter  at  the  time 
the  policy  was  issued,  the  policy  was  void,  whether  the  conceal- 
ment resulted  from  fraud,  accident,  or  mistake. 

At  the  hazard  of  incuning  the  imputation  of  prolixity,  I  have 
thus  stated  at  length  the  view  of  the  court  below,  with  the  facts 
to  which  they  were  applied,  in  order  that  our  own  may  be  the 
more  clearly  understood.  They  involve,  as  will  be  seen,  the 
doctrines  of  warranty,  misrepresentation,  and  concealment,  as 
applied  in  the  law  of  insurance.  The  consequences  of  each,  in 
marine  insurance,  may  be  regarded  as  well  settled  by  the  great 
current  of  authority.  Eveiy  undertaking  of  the  assured  in  the 
body  of  the  policy  amounting  to  a  warranty,  whether  material 
to  the  risk  or  not,  must  be  strictly  and  literally  true;  and  every 
representation  of  a  material  fact  which  might  have  influenced 
the  judgment  of  the  underwriter  in  assuming  the  risk  must  be 
substantially  true.  For  the  same  reason,  the  assured  is  bound 
to  communicate  every  material  fact  within  his  knowledge  not 
known  or  presumed  to  be  known  to  the  underwriter,  whether 
inquired  for  or  not;  and  a  failure  in  either  particular,  although 
it  might  have  arisen  from  mistake,  accident,  or  forgetfulness,  is 
attended  with  the  rigorous  consequences  that  the  policy  never 
attaches,  and  is  void;  for  the  reason  that  the  risk  assumed  is  not 
the  one  intended  to  be  assumed  by  the  parties.  Much  of  this 
doctrine  is  peculiar  to  this  contract.  In  other  contracts,  it  is 
enough  that  warranties  even  are  substantially  performed;  and 
they  can  not,  in  general,  be  impeached  for  misrepresentation 
or  concealment  unless  fraud  was  intended. 

Fire  insurance  sprung  up  at  a  later  period;  and  the  courts, 
finding  a  system  of  rules  already  constructed  for  marine  risks, 
ti  once  transferred  them  to  this  new  species  of  insurance. 

Almost  all  the  diversity  of  opinion  to  be  found  in  the  late] 
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cases  has  resulted  from  a  growing  conyiction  with  most  courts 
that  a  substantial  difference  exists  in  the  nature  and  essential 
elements  of  the  contract  of  marine  and  fire  insurance,  which 
renders  some  of  these  rules  inapplicable  to  the  latter,  and  from 
a  disinclination  with  others  to  depart  from  the  strict  rules  ap- 
plied to  marine  insurance. 

1.  The  distinction  between  a  warranty  and  a  representation  is 
easily  comprehended;  the  difficulty  only  arises  in  its  application 
to  particular  cases.  An  express  warranty  is  a  stipulation  in- 
serted in  writing  on  the  face  of  the  policy,  on  the  literal  truth 
or  fulfillment  of  which  the  validity  of  the  entire  contract  de- 
pends: Angell  on  Ins.  1C9,  sec.  140;  1  Amould  on  Ins.  577; 
Dwican  v.  Sun  F.  Im.  Co.,  6  Wend.  488  [22  Am.  Dec.  539]; 
Rogers  v.  Niagara  Jns.  Co,,  2  Hall,  100. 

It  is,  however,  considered  to  be  on  the  face  of  the  policy. 
Although  contained  in  another  paper,  if  distinctly  referred  to  in 
it,  and  expressly  made  part  of  the  contract  between  the  parties: 
2  Kent's  Com.  450;  Fowler  v.  JEtna  etc.  Ina.  Co.,  7  Wend.  270; 
Burria  v.  Saratoga  etc.  F.  Ins.  Co.,  5  Hill,  188  [40  Am.  Dec.  345]; 
Trench  v.  Chenango  etc.  Ins.  Co.,  7  Id.  122.  A  simple  refer- 
ence is  not  enough.  As  stated  by  Bronson,  J.,  in  JJurriil  v. 
Saratoga  etc.  Ins.  Co.,  supra:  "An  express  warranty  is  always  a 
part  of  the  contract,  and  a  reference  in  the  policy  to  a  survey 
or  other  paper  will  not  make  such  a  paper  a  part  of  the  con- 
tract so  as  to  change  what  would  otherwise  be  a  mere  represen- 
tation into  a  warranty." 

Mr.  Arnold  thus  defines  a  representation:  "A  verbal  or  writ- 
ten statement  made  by  the  assured  to  the  underwriter,  before 
the  subscription  of  the  policy,  as  to  the  existence  of  some  fact 
or  state  of  facts  tending  to  induce  the  underwriter  more  readily 
to  assume  the  risk,  by  diminishing  the  estimate  he  would  other- 
wise have  formed  of  it:"  1  Arnold  on  Ins.  489. 

Angell  says:  "  There  is  no  difficulty  in  distinguishing  a  repre- 
sentation from  a  warranty;  the  former  being  a  part  of  the  pre- 
liminary proceedings  which  propose  a  contract,  and  the  latter 
a  part  of  the  contract  as  it  has  been  completed;  a  misrepresenta- 
tion renders  the  contract  void  on  the  ground  of  fraud;  a  non- 
compliance with  a  warranty  is  an  express  breach  of  the  con- 
tract:" Angell  on  Ins.,  sec.  147.  The  one  may  induce  an  error 
in  regard  to  the  subject  of  the  contract,  and  the  other  is  a  stipu- 
lation of  the  contract  itself:  2  Duer  on  Ins.  751;  Hazard  v.  New 
England  Alar.  Ins.  Co.,  8  Pet.  557. 

But  it  i&  by  no  means  as  clear  as  is  assumed  by  the  plaintiff's 
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counsel  tliat  what  is  in  its  nature  preliminaiy,  and  designed  for 
the  information  of  the  underwriter,  will  so  change  its  character 
as  not  to  be  satisfied  by  a  substantial  compliance;  from  the  fact 
that  it  is,  by  appropriate  words  in  the  policy,  made  a  part  of  it. 
Nor  is  it  by  any  means  certain  that  the  distinction  taken  by  the 
district  court  was  not  altogether  immaterial.  If  the  whole  of 
the  application  is  incorporated  into  the  policy,  it  is  done  by  the 
written  clause  referring  to  it  for  a  more  particular  description, 
which  does  not  declare  the  effect  of  making  it  a  part  of  the  oon- 
tract.  There  is  nothing  in  the  printed  conditions  annexed  to 
the  policy  requiring  the  applicant  to  state  how  the  ashes  are  dis- 
posed of,  or  the  state  of  the  title;  and  it  is  manifest  they  both 
belong  appropriately  to  the  preliminary  information  which  the 
underwriter  has  a  right  to  require  to  guide  his  judgment,  and 
are  not  so  connected  with  his  undertaking  as  necessarily  to  con- 
stitute conditions  upon  which  the  contract  is  founded.  The 
conditions  certainly  must  be  construed  together,  and  the  war- 
ranty provided  for  in  the  seventeenth  can  not  be  made  more 
extensive,  or  cover  more  particulars,  than  are  required  to 
be  inserted  in  the  application  by  tbe  first.  In  Houghton  v. 
Manvfacturers*  Ins.  Co.,  8  Met.  114  [41  Am.  Dec.  489],  the  ap- 
plication and  and  representations  were  held  to  be  legally  adopted 
and  embodied  in  the  contract  as  fully  and  to  the  same  effect  as 
if  they  had  been  recited  and  set  forth  at  large  in  the  policy. 
And  yet  the  court  held  that  they  were  to  be  regarded  as  having 
the  legal  effect  of  representations  rather  than  warranties,  as 
understood  in  the  law  of  marine  insurance,  though  partaking  in 
some  measure  of  the  character  of  both;  that  they  were  like 
representations  in  requiring  that  the  facts  stated  should  be  sub- 
stantially complied  with,  but  not  like  warranties  in  requiring  an 
exact  and  literal  compliance. 

In  Farmers'  Insurance  and  Loan  Company  v.  Snyder,  16  Wend. 
481  [30  Am.  Dec.  118],  the  application  and  survey  were  ad- 
judged to  be  a  part  of  the  contract;  but  the  chancellor,  in  de- 
liveiing  the  opinion  of  the  court  of  errors,  after  adverting  to  the 
marine  rule,  said:  *'  I  have  doubts  whether  the  principle  of  con- 
struing every  matter  of  mere  description  contained  in  the  body 
of  the  policy,  although  not  material  to  the  risk,  into  an  express 
warranty,  which  is  to  be  literally  complied  with,  should  be  ap- 
plied with  the  same  strictness  to  fire  policies."  And  in  Alston 
V.  Mechanic^  Insurance  Co.,  4  Hill,  330,  he  arrived  at  the  con- 
clusion that  it  was  sufficient  that  they  were  substantially  and 
materially  true. 
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In  ttie  late  case  of  Olendale  Woolen  Co.  t.  Prdiecticfrt  Ins. 
Co.,  21  Conn.  32  [54  Am.  Dec.  809],  the  court  of  errors  saj: 
"  We  are  by  no  means  confident  that  representations  in  surveys, 
preceding  the  issuing  of  fire  policies,  extending  as  they  do  to 
the  present  and  fnture  condition  of  the  property  about  to  be  in- 
sured, have  been  considered  as  technical  warranties,  to  be  trae 
to  the  letter,  for  a  long  series  of  years,  and  not  rather  as  repre- 
sentations, to  be,  at  the  time  and  thereafter,  substantially  exact 
and  true.    Nor  are  we  certain  that  a  mere  reference  to  these  rep- 
resentations made  in  the  body  of  the  policy,  in  order  to  explain 
the  rights  and  obligations  of  the  parties,  does  necessarily  chang^e 
their  character  from  representations  to  warranties. "   ''If  this  vital 
change  in  what  is  only  preliminary  is  to  be  brought  about  by  a 
mere  reference  in  the  body  of  the  policy  to  the  survey,  then  there 
is  a  principle  of  the  law  of  marine  insurance  being  applied  to 
policies  of  a  different  character,  which  must  erelong  present 
questions  of  unusual  interest  and  importance."    ''  This  would 
be  a  very  broad  principle  of  law,  of  great  importance,  demand- 
ing mature  and  careful  consideration  before  we  sanction  it,  and 
one  which  we  are  not  called  upon  to  decide  in  this  case." 

But  suppose  the  answers  to  these  questions  to  be  construed 
as  warranties;  still  the  law  was  laid  down  as  favorably  to  the 
plaintiff  in  error  as  some  courts  and  judges  of  the  highest  re- 
spectability would  require.  To  give  the  statement  as  to  the 
ashes  any  application  to  the  facts  in  evidence,  it  must  be  re- 
garded as  affirming  the  previous  habit  of  disposing  of  them.  If 
construed  as  imposing  an  obligation  in  the  future  only,  it  was 
not  pretended  it  had  been  violated.  The  jury  was  told  if  the 
habit  had  been  otherwise  than  to  throw  them  out,  the  policy 
was  void;  although  leaving  some  of  them  in  the  building  occa- 
sionally for  special  or  extraordinary  purposes,  or  accidentally, 
would  not  have  that  effect.  Now,  wherever  a  strict  and  literal 
compliance  with  the  terms  of  warranties  has  been  held  neces- 
sary, no  artificial  rule  has  been  applied  in  arriving  at  the  mean- 
ing of  the  parties:  Angell  on  Ins.,  sec.  165.  In  Shaw  v.  Rdlh 
herds,  6  Ad.  &  El.  75,  one  of  the  conditions  of  insurance  was, 
that  the  building  (a  bam)  should  not  ''be  made  use  of  to  stow 
or  warehouse  any  hazardous  goods."  Lord  Tenterden,  C.  J., 
held  that  this  must  be  understood  as  forbidding  only  the  habit- 
ual use  of  fire,  or  the  ordinary  deposit  of  hazardous  goods;  and 
not  their  occasional  introduction  for  a  temporary  purpose  con- 
nected with  the  occupation  of  the  premises.  And  he  instructed 
the  juiy  that  the  introduction  of  a  tar-barrel,  for  the  purpose  of 
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repairing  the  building,  was  no  breach  of  the  condition,  notwith* 
standing  it  led  to  its  destruction.  This  doctrine  was  again 
applied  by  the  same  learned  judge  to  a  similar  state  of  facts  in 
Dobson  y.  Solherby,  Moo.  &  M.  90,  with  the  remark,  that  if  the 
company  intended  to  stipulate,  not  merely  that  no  fire  or  haz- 
ardous goods  should  be  habitually  kept  on  the  premises,  but 
that  none  should  be  ever  introduced  upon  them,  they  might 
have  expressed  themselves  to  that  effect;  and  to  the  same  pur- 
pose is  the  ruling  of  Chief  Justice  Tindal  in  Fim  y.  Beid,  6 
Man.  &  G.  1. 

The  statement  as  to  incumbrances  was  certainly  untrue;  but 
the  agent  of  the  underwriter  was  fully  advised  of  all  the  facts, 
wrote  the  answer  from  his  own  knowledge,  and  would  have 
stated  it  truly,  if  the  truth  had  occurred  to  him  at  the  moment, 
without  making  the  slightest  difference  in  the  terms  of  his  in- 
surance; while  it  does  not  appear  that  the  agent  of  the  assured 
knew  anything  about  it.  It  is  not  doubted  that  this  would  be  a 
perfect  answer  to  a  clause  of  warranty  introduced  into  any  con- 
tract, although  it  might  be  in  writing:  Schuyler  v.  Busa^  2  Cai. 
202;  Long  on  Sales,  202. 

But  it  is  claimed  that  a  stipulation  introduced  into  a  contract 
of  insurance  can  not  be  so  restrained,  and  that  parol  evidence  ia 
not  admissible  to  show  such  a  state  of  facts.  Many  cases  may 
be  found  to  support  the  position;  but  those  judges  who  have 
gone  furthest  and  applied  it  with  most  rigor  have  been  com- 
pelled to  admit  that  no  satisfactory  reason  can  be  assigned  for  the 
distinction:  Jenninga  v.  Chenango  etc.  Ins,  Co.,  2  Denio,  79,  per 
Jewett,  J.  On  the  other  hand.  Nelson,  C.  J.,  in  Turley  v.  North 
American  Ins.  Co. ,  25  Wend.  374,  in  speaking  of  the  contract 
of  insurance,  expresaes  the  opinion  that  "  there  is  no  more  rea- 
son for  claiming  a  strict  literal  compliance  with  its  terms  than 
in  ordinary  contracts.  Full  legal  effect  should  always  be  given 
to  it  for  the  purpose  of  guarding  the  company  against  fraud  or 
imposition;  beyond  this  we  would  be  sacrificing  substance 
to  form — ^following  words  rather  than  ideas."  Stephens  in  hia 
Nisi  Prius,  vol.  8,  p.  2081,  upon  the  authority  of  Newcastle  Ins. 
Co.  V.  Macmorran,  8  Dow,  255,  says: ''  It  seems  that  even  in  case 
of  warranty,  it  would  be  a  good  answer  that  the  mistake  or  mis- 
representation was  to  be  attributed  solely  to  the  insurers  them- 
aelves  or  their  agent."  And  finally,  the  supreme  court  of  Penn- 
sylvania, in  the  case  of  Bruner  v.  Howard  Fire  Ins.  Co.,  2  Am. 
Law  Beg.  610,  determined  during  the  present  year  and  not  yet 
Teporteil,  has  decided  that  parol  evidence  is  admissible  to  shoi^ 
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that  the  description  of  property  insured  annexed  to  a  policy, 
thongh  signed  bj  the  insured,  was  drawn  up  by  the  agents  of 
the  insurer;  that  they  knew  all  about  the  property  fiom  verbal 
description  by  the  insured  and  from  actual  survey;  and  thai 
therefore  omissions  and  errors  therein  were  those  of  such  agents 
and  not  of  the  insured — ^notwithstanding  a  provision  in  the 
policy  that  the  description  should  be  taken  as  a  part  thereof, 
and  as  a  warranl^  on  the  part  of  the  insured." 

I  have  thus  stated  enough  to  induce  a  doubt,  at  least,  whether 
the  very  confident  assertion  of  counsel,  that  all  the  stipula- 
tions of  the  contract  on  the  part  of  the  assured  are  to  be 
deemed  warranties,  requiring  literal  perfonnace,  and  not  in  any 
way  to  be  affected  by  parol  evidence,  is  universally  acquiesced  in 
by  the  courts  of  other  states.  It  does  not,  however,  in  this  case, 
become  necessaiy  to  decide  any  of  these  questions,  or  to  express 
a  decided  opinion  upon  them;  as  we  are  of  opinion  the  answers 
in  question  were  not  incorporated  into  the  contract  or  made 
part  of  the  conditions  upon  which  it  was  founded.  When  these 
questions  properly  arise,  it  will  undoubtedly  be  worthy  of  seri- 
ous consideration  whether  the  general  principles  of  law,  as 
applied  to  other  contracts,  are  not  altogether  sufficient  to  pro- 
tect the  rights  and  interests  of  both  the  parties  in  this;  and 
whether  justice  is  best  promoted  in  allowing  either  party  to 
escape  from  its  obligations  for  causes  other  than  those  that 
might  have  affected  his  interests. 

2.  No  part  of  the  application  or  survey,  it  is  perfectly  settled, 
belongs  to  the  contract,  unless  it  is  expressly  made  part  of  it, 
by  unequivocal  language  appearing  on  the  face  of  the  pol- 
icy. ''A  warranty  is  never  created  by  construction.  It  must 
either  appear  in  express  teims,  affirmative  or  promissory,  or 
must  necessarily  result  from  the  nature  of  the  contract:"  Sav- 
age, J.,  in  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  80  [22  Am.  Dec. 
6G7];  Snyder  Y.  Farmers*  Ins.  and  Loan  Co.,  13  Id.  92;  Kenhicky 
etc.  Ins.  Co.  v.  Southard,  8  B.  Mon.  634. 

Every  part  of  the  policy  must  be  considered,  and  such  a  con- 
struction put  upon  it  as  will  harmonize  and  give  effect  to  all  its 
provisions.  The  conditions  annexed  are  undeniably  a  part  of 
this  policy,  and  are  inserted  "  to  explain  the  rights  and  obliga- 
tions of  the  parties."  By  the  first  of  these,  the  applicant  is 
required  to  state  the  construction  and  materials  of  his  build- 
ing, by  whom  it  is  occupied,  whether  as  a  private  dwelling  ox 
otherwise,  its  situation  in  respect  to  contiguous  buildings,  and 
whether  any  manufactory  is  carried  on  in  or  about  it;  and 
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is  all  that  he  is  reqtiired  to  state;  and  it  all  belongs  to  a  de- 
scription of  the  premises,  such  as  the  agents  of  the  company, 
or  any  one  else,  could  make  on  actual  Tiew;  and  constitutes, 
both  in  the  legal  and  ordinary  sense,  a  survey  of  them. 

By  the  fourth  condition  the  company  say  to  the  applicant,  If 
you  make  this  "  description,"  and  it  is  false,  your  policy  is  void; 
but  if  our  agents  make  it,  we  will  be  responsible  for  its  correct- 
ness; and  by  the  seventeenth,  the  applicant  consents  that  this 
"  survey  and  description  "  shall  be  a  part  of  the  policy;  and  if 
made  by  him,  that  he  will  warrant  its  truth.  In  all  this,  there 
is  no  complaint  that  it  was  not  true.  But  other  matters,  not 
required  to  be  stated  by  anything  contained  in  the  policy  or  the 
conditions  annexed,  or  descriptive  of  the  premises,  were  in- 
serted upon  the  paper  headed  "Survey;"  and  the  truth  of 
these,  also,  is  claimed  to  be  warranted.  And  why?  Simply 
because  it  is  referred  to  "  for  a  more  particular  description  of  the 
premises,"  and  for  that  purpose  alone  made  part  of  the  policy. 
It  is  now  sought  to  extend  it  beyond  the  declared  purpose,  and 
make  it  effective  to  incorporate  additional  stipulations  into  the 
contract.  This  we  think  altogether  inadmissible,  and  unsup- 
ported by  any  authority  whatever.  In  the  case  of  I^ench  v. 
Chenango  etc.  Ins,  Co,j  7  Hill,  122,  the  policy  contained  this 
clause:  ''  Reference  being  had  to  the  said  J.  &  T.  Trench,  for  a 
more  particular  description,  and  the  conditions  annexed,  as 
forming  part  of  this  policy."  The  court  held  the  annexed  con- 
ditions a  part  of  the  contract,  but  the  application  not.  They 
say:  ''That  is  referred  to  for  the  mere  purpose  of  describing 
and  identifying  the  property  insured,  and  not  to  incorporate  its 
statements  into  the  policy  as  parts  thereof." 

In  this  connection,  the  case  of  Jennings  v.  Chenango  etc.  Ins, 
Co,f  2  Denio,  76,  is  very  much  pressed  upon  our  attention,  as 
containing  an  able  exposition  of  this  branch  of  the  law,  as  ac- 
knowledged and  enforced  by  the  courts  of  New  York.  The  opin- 
ion of  Judge  Jewett  is  certainly  distinguished  for  i)er8picuity, 
and  the  case  for  an  application  of  the  severest  rules  of  marine 
insurance  to  a  fire  policy,  operating  so  harshly  as  to  compel  the 
Judge  to  *'  doubt  whether  the  intentions  of  the  parties  and  the 
interests  of  justice  were  duly  .regarded  in  the  establishment  of 
the  rule,  that  matters  of  mere  description  should  in  this  class  of 
contracts  be  considered  an  express  warranty,  without  regard  to 
their  materiality  in  respect  to  the  risk."  But  that  the  opinion 
throughout  is  concurred  in  by  the  courts  of  that  state  I  have  veiy 
good  reason  to  doubt.    It  was  certainly  questioned  by  Jones, 
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J.,  in  deliyering  the  opinion  of  the  court  of  appeals  in  Goto 
T.  Madison  etc.  Ins.  Co.^  2  N.  Y.  43;  and  if  it  was  not  eniirelj 
overruled  by  his  own  opinion,  upon  this  last  case  again  coming 
up,  6  Id.  469  [55  Am.  Dec.  860],  it  was  saved  upon  a  distinction 
too  subtle,  I  must  think,  for  practical  purposes.  But  if  received 
in  its  full  extent,  it  contains  nothing  opposed  to  our  conclusion. 
The  misstatements  in  that  case  related  to  the  situation  of  the 
building  in  respect  to  other  buildings,  and  to  the  purpose  for 
which  it  was  occupied;  both  of  which  were  required  to  be  truly 
stated  by  the  conditions  annexed,  and  made  part  of  the  policy; 
and  the  consequence  of  a  failure  was  declared  to  be  a  forfeiture 
of  all  rights  under  it;  while  in  this  case,  the  conditions  annexed 
require  no  statement  as  to  the  disposal  of  the  ashes  or  the  state 
of  the  title;  and  the  clauses  of  forfeiture  and  of  warranty  extend 
only  to  those  paiiiculars  of  *'  survey  and  description"  which  are 
required  to  be  set  forth  in  the  application.  In  that  case  the 
court  say  '*  the  mistake  was  proved  to  have  been  the  consequence 
either  of  the  ignorance,  carelessness,  or  bad  faith  of  the  agent  of 
the  defendants;"  and  yet  they  would  not  allow  this  fact  to  re* 
strain  those  provisions  of  the  policy,  or  to  be  shown  by  parol 
evidence.  In  this,  the  case  is  directly  at  issue  with  the  decision 
of  the  supreme  court  of  Pennsylvania  to  which  I  have  referred; 
but  we  have  not  found  it  necessary  to  decide  the  question. 

If  the  answers  in  this  case  are  to  be  treated  as  representations, 
it  is  not  denied  that  the  evidence  was  admissible  to  rebut  the 
presumption  of  fraud,  or  misleading,  which  might  otherwise 
arise;  and  it  can  not  be  doubted  that  it  most  effectually  did  it. 
A  very  different  question  might  be  presented  upon  policies  is- 
sued by  mutual  insurance  companies,  restrained  by  charter  pro- 
visions and  by-laws,  to  which  the  assured  is  deemed  to  be  a 
party,  and  where  the  premium  is  secured  upon  the  property: 
Philips  V.  Knox  etc.  Ins.  Go.^  20  Ohio,  174. 

3.  The  charge  as  to  the  concealment  of  the  previous  fire  is  also 
objected  to,  because  it  directed  the  jury,  in  determining  the  ma^ 
teriality  of  the  fact,  to  inquire  for  and  be  governed  by  the  true 
cause  of  the  fire,  and  not  the  belief  of  Harmer  as  to  the  cause. 
So  far  as  his  belief  was  of  any  value  as  an  admission  of  the 
true  cause,  it  went  to  the  jury  for  what  it  was  worth,  and  the 
company  had  the  full  benefit  of  it;  and  if  his  belief  corresponded 
with  the  true  cause,  of  course  no  injury  was  done  them.  If  it 
did  not,  of  what  importance  was  his  belief  or  suspicion  to  them  f 
Before  the  duty  of  disclosure  arises,  the  fact  must  be  materia] 
to  the  risk;  that  is,  it  must  increase  the  chances  of  loss.     If  it 
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was  not  in  truth  material,  could  his  erroneous  suspicions  make 
it  so  ?  It  was  not  pretended  that  he  knew  the  cause,  or  had  re- 
ceived any  information,  either  true  or  false,  whiqh  he  failed  to 
communicate.  Under  such  circumstances,  the  marine  rule  is, 
that  "  the  assured  is  not  bound  to  communicate  his  own  ex- 
pectations and  opinions,  and  speculations  upon  facts:"  1  Phill. 
on  Ins.  315.  The  balance  of  the  instruction  upon  the  subject 
of  concealment  is  not  complained  of;  but  although  not  neoes- 
fiary  to  the  decision  of  the  case,  I  can  not  let  it  pass  without  ex- 
pressing my  decided  conviction  that  the  law  was  laid  down  too 
favorably  to  the  underwriter  and  too  strongly  against  the  as- 
sured. 

It  is  not  now  true,  whatever  may  be  thought  of  the  older  au- 
thorities, that  there  is  no  difference  in  this  respect  between 
marine  and  fire  insurance;  nor  that  a  failure  to  disclose  every 
fact  material  to  the  risk,  upon  which  information  is  not  asked 
for,  or  suppressed  with  a  fraudulent  intent,  will  avoid  a  policy 
of  the  latter  description.  The  reason  of  the  rule,  and  the  pol- 
icy in  which  it  was  founded,  in  its  application  to  marine  risks, 
entirely  fail  when  applied  to  fire  policies.  In  the  former,  the 
subject  of  insxirance  is  generally  beyond  the  reach  and  not  open 
to  the  inspection  of  the  underwriter,  often  in  distinct  ports  or 
upon  the  high  seas,  and  the  peculiar  perils  to  which  it  may  be 
exposed,  too  numerous  to  be  anticipated  or  inquired  about, 
known  only  to  the  owners  and  those  in  their  employ;  while  in 
the  latter,  it  is  or  may  be  seen  and  inspected  before  the  risk  is 
assumed,  and  its  construction,  situation,  and  ordinary  hazards 
as  well  appreciated  by  the  underwriter  as  the  owner.  In  ma- 
rine insurance,  the  underwriter,  from  the  veiy  necessities  of 
his  undertaking,  is  obliged  to  rely  upon  the  assured,  and  has 
therefore  the  right  to  exact  a  full  disclosure  of  all  the  facta 
known  to  him  which  may  in  any  way  affect  the  risk  to  be  as- 
sumed. But  in  fire  insurance,  no  such  necessity  for  reliance  ex- 
ists, and  if  the  underwriter  assumes  the  risk  without  taking  the 
trouble  to  either  examine  or  inquire,  he  can  not  veiy  well,  in  the 
absence  of  all  fraud,  complain  that  it  turns  out  to  be  greater 
than  he  anticipated.  And  so  are  the  latest  and  best  authorities. 
Mr.  Angell  says:  "  The  strictness  and  nicety  reqiiired  in  ques- 
tions arising  on  policies  of  marine  insurance  are  not,  to  their 
full  extent,  applicabte  to  policies  of  fire  insurance;  the  former 
being  entered  into  by  the  underwriter  almost  exclusively  on  the 
statements  and  information  given  by  the  assured  himself;  in  the 
latter,  the  underwriters  assume  the  risk  on  the  knowledge  ao- 
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quired  by  an  actual  Burrey  and  examination  made  by  tbemselTeB, 
and  not  on  representations  coming  from  the  assored : "  Angell  oo 
Ins.  209.  In  SurriUr.  Saratoga  etc.  Ins.  Co.  6  Hill,  188  [40  Am. 
Dec.  846] y  Bronson,  J.,  after  stating  the  rale  applied  to  marine 
policies,  says:  **  This  doctrine  can  not  be  applicable,  at  least  not 
in  its  full  extent,  to  policies  against  fire.  If  a  man  is  content  ta 
insure  my  house  without  talking  the  trouble  to  inquire  of  what 
materials  it  is  constructed,  how  it  is  situated  in  reference  to  other 
buildings,  or  to  what  uses  it  is  applied,  he  has  no  ground  for 
complaint  that  the  hazard  proves  to  be  greater  than  he  had  an- 
ticipated, unless  I  am  chargeable  with  some  misrepresentation 
concerning  the  nature  or  extent  of  the  risk." 

In  Clark  ▼.  Mdniifacturer^  Ins.  Co.,  8  How.  235,  the  insur- 
ance was  upon  a  cotton  factory,  and  one  question  was  as  to  the 
use  of  lamps  in  the  picker-room.  The  supreme  court  of  the 
United  States  held  that  ''if  no  representations  were  made  or 
asked,  it  would  not  be  the  duty  of  the  insured  to  make  known 
the  fact  that  lamps  were  used  in  the  picker-room,  although  the 
risk  might  have  been  thereby  increased,  unless  the  use  of  them 
in  that  way  was  unusual."  Justice  Woodbury,  in  delivering 
the  opinion  of  the  court,  says:  ''As  to  the  ordinary  risks  con- 
nected with  the  property  insured,  if  no  representations  what- 
ever are  asked  or  given,  the  insurer  must  be  supposed  to  as- 
sume them;  and  if  he  acts  without  inquiry  anywhere  concerning 
them,  seems  quite  as  negligent  as  the  insured,  who  is  silent  when 
not  requested  to  speak."  And  finally,  the  court  of  appeals  in 
New  York,  in  the  case  of  Oates  v.  Madison  etc.  Ins.  Co.,  6  N.  Y. 
469  [55  Am.  Dec.  360],  Judge  Jewett  delivering  the  opinion, 
has  held  that  in  the  absence  of  special  provisions  in  the  policy 
relating  to  the  disclosure  of  facts  material  to  the  risk,  all  that  is 
required  of  the  insured  is,  that  he  shall  not  misrepresent  or  de- 
signedly conceal  any  such  facts,  and  that  he  answer  fully  and  in 
good  faith  all  inquiries  addressed  to  him  by  the  insurer. 

This,  I  confess,  seems  to  me  the  true  rule;  perhaps  with  the 
qualifications  more  distinctiy  indicated  by  the  supreme  court  of 
the  United  States,  that  the  insured  does  not  withhold  informa- 
tion of  such  unusual  and  extraordinary  circumstances  of  peril 
to  the  property  as  could  not  with  reasonable  diligence  be  die? 
covered  by  the  insurer,  or  reasonably  anticipated  by  him  as  a 
foundation  for  specific  inquiries.  As  this  is  not  necessaiy  to 
the  decision  of  the  case,  I  express  it  but  as  my  own  opinion,  and 
I  am  led  to  do  so  from  being  now  satisfied  that  I  expressed  an 
erroneous  opinion  at  the  circuit,  by  adhering  too  closely  to  the 
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doctrine  of  Boarine  insiiiBzioe,  in  a  point  where  the  reason  of 
that  rule  does  apply:  See  also  Holmes  v.  CharlesUyum  Ins.  Co,, 
10  Met.  211, 214  [43  Am.  Dec.  428];  SaUeHhwaUe  y.  Mutual  Ben- 
efiJL  Ins.  Ass.,  14  Pa.  St.  893;  Fletcher  v.  CtmmonwedUk  Ins. 
Co.,  18  Pick.  419. 

4.  The  tobacco  covered  by  policy  No.  75  was  claimed  to  haye^ 
been  owned  by  the  plaintiff  below  and  one  Bowly,  in  partner- 
ship; and  the  jnry  were  charged  that  although  they  should  find 
such  to  have  been  the  fact,  the  plaintiff  would  nevertheless  be 
entitled  to  recover  the  value  of  his  interest  in  the  tobacco  burned, 
not  exceeding  the  amount  insured.  This  charge  is  objected  to, 
although  it  is  admitted  the  decided  weight  of  authority  is,  thai 
the  nature  or  amount  of  the  interest  held  by  the  assured  in  the 
property  at  nsk,  in  the  absence  of  specific  inquiries,  need  not  be 
communicated  to  the  insurer.  Such  is  not  only  the  weight  of 
authority,  but  I  know  not  where  it  has  ever  been  doubted,  ex- 
cept in  the  case  of  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25. 

It  is  "abundantly  well  settled  that  an  insurance  effected 
against  loss  by  fire  will  entitle  the  assured,  in  case  of  loss,  to 
recover,  upon  the  proof  of  any  interest  in  the  subject-matter 
insured,  however  indirect;  and  it  is,  in  general,  sufficient  if  the 
subject-matter  of  the  insurance  and  the  nature  of  the  risk  are 
set  forth  in  the  policy,  without  any  representation  of  the  nature 
or  character  of  the  interest  for  which  the  insurance  is  intended 
as  a  protection:"  Angell  on  Ins.  218,  sec.  182;  1  Phill.  on  Insw 
354;  Strong  v.  Manufacturers*  Ins.  Co.,  10  Pick.  40  [20  Am. 
Dec.  507];  Ftetcher  v.  Commonwealth  Ins.  Co,,  18  Id.  419;  Jhjler 
V.  jEtna  Ins,  Co,,  12  Wend.  507;  Smith  v.  liowditch,  6  Cusb. 
448;  Turner  v.  Burrows,  5  Wend.  546;  Locke  v.  North  American 
Ins.  Co.,  13  Mass.  61.  But  it  is  said  he  is  represented  as  the 
sole  owner  in  the  policy.  The  expression  is,  "his  stock  of 
tobacco." 

If  the  cases  I  have  cited  are  examined,  it  will  be  found  that 
the  assertion  of  exclusive  ownership  in  many  of  them  is  much 
more  positive  than  in  this;  and  yet  in  no  one  of  them  was  thi» 
objection  allowed  to  prevail.  They  all  seem  to  proceed  upon 
the  principle,  equally  applicable  here,  that  such  expressions  are 
only  intended  to  identify  and  describe  the  property  insured, 
and  not  to  furnish  information,  or  stipulate  as  to  the  state  of 
the  title  or  interest  of  the  assured.  We  see  no  error  in  the 
charge  upon  this  point. 

m.  Did  the  court  err  in  overruling  the  motion  for  a  new 
trial?    So  far  as  the  reasons  in  support  of  this  motion  relate  to 
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the  ruling  of  the  conrt  in  receiving  or  rejecting  tesiimonj,  and 
in  the  charge  to  the  jury,  they  have  already  been  disposed  of. 
It  is  claimed,  howeyer,  that  the  yerdict  is  not  supported  by  the 
eyidence:  that  the  fire  of  the  morning  before  was  a  material  tayd; 
that  the  ashes  were  not  generally  and  usually  thrown  oat;  that 
gunpowder  was  kept  upon  the  premises  for  sale,  in  yiolation  of 
the  eighth  condition  annexed  to  the  policy;  and  that  the  pre- 
liminary proofs  were  defectiye. 

Upon  all  these  points  we  are  not  only  satisfied  that  the  yer> 
diet  is  not  decidedly  against  the  weight  of  eyidence,  but  think 
it  well  supported  by  it.  That  the  previous  fire  arose  from  de- 
positing tiie  ashes  in  the  box  is  perfectly  manifest;  and  equally 
eo  that  it  was  not  a  continuing  cause  of  danger;  and  we  can  not 
think  that  the  use  of  a  few  of  the  ashes  for  a  domestic  purpose 
connected  with  the  occupancy  of  the  building  was  a  substantial 
yariance  from  the  answer  given  to  the  question  upon  that  sub- 
ject. That  it  would  not  be  so  considered  by  the  English  courts, 
«yen  in  case  of  warranty,  is  obvious  from  the  cases  to  which  I 
have  alluded;  to  which  may  be  added  the  case  of  0€Ues  v.  Mad- 
ison etc.  Ins,  Co.,  5  N.  Y.  479  [55  Am  Dec.  360],  to  the  same 
purpose.  The  eighth  condition  attached  to  the  policy  provides 
that  *'  the  keeping  of  gunpowder,  for  sale  or  on  storage,  upon  oz 
in  the  premises  insured,  without  written  permission  in  the  pol- 
icy, shall  render  it  void."  It  was  proved  that  a  small  quantify 
of  gunpowder  belonging  to  Harmer  was  in  the  store,  and  for 
sale,  before  the  policy  issued,  and  remained  there  until  the 
building  was  destroyed;  but  none,  after  that  time,  had  been 
sold  or  offered  for  sale.  This  provision  operated  only  in  the 
future.  That  the  powder  was  not  on  storage  is  not  only  ad- 
mitted, but  has  been  judicially  determined  in  New  York  EqwUtMe 
Ins,  Co.  T.  Langdon,  6  Wend.  623.  Was  it  for  sale?  The  jury 
certainly  had  no  evidence  that  it  was.  Keeping  powder  upon 
the  premises  is  one  thing;  and  keeping  it  for  sale  quite  another, 
and  much  more  hazardous.  If  the  company  intended  to  stip- 
ulate against  the  former,  they  should  have  expressed  themaelvefl 
to  that  effect.  They  have  not  done  so,  and  we  can  not  incor- 
porate it  for  them. 

The  objections  to  the  preliminazy  proofs  were  taken  for  the 
first  time  upon  the  motion  for  new  trial.  The  vezy  unusual 
number  of  questions  presented,  many  of  them  arising  for  the 
first  time  in  this  court,  has  already  extended  this  opinion  to 
6uch  length  as  to  preclude  my  noticing  these  objections  is  de- 
Nor  is  it  necessazy.    Whatever  of  merit  there  might  have 
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been  in  them,  if  the  assured  had  been  apprised  of  the  nattire  of 
the  objections,  and  an  opportunity  given  him  to  supply  the  de- 
fects, we  think  they  have  been  waived  by  the  company.  After 
they  were  rendered  he  was  distinctly  informed  that  his  claim 
would  be  determined  upon  the  merits,  and  the  ultimate  refusal 
to  pay,  after  months  had  elapsed,  was  placed  upon  the  ground 
that  there  was  no  merit  in  it.  Under  such  circumstances,  the 
preliminary  proof  can  not  be  objected  to:  O'Mel  v.  Buffalo  Fire 
Im.  Co.,  3  N.  T.  122;  Tayloe  v.  Merchant^  Fire  Ins.  Co,,  9  How. 
890;  Francis  v.  Ocean  Ins.  Co,,  6  Cow.  404;  ^na  Ins.  Co.  v. 
Tyler,  16  Wend.  402  [30  Am.  Dec.  90]. 

Upon  the  whole  case,  therefore,  we  can  see  no  substantial 
reason  why  the  plaintiff  below  should  not  have  recovered.  It 
was  certainly  extraordinary,  and  well  calculated  to  excite  inquiry 
and  perhaps  suspicion,  that  the  building  should  have  been  twice 
on  fire  within  twenty-four  hours,  and  the  insurance  effected  be- 
tween the  fires;  but  the  evidence  removes  all  suspicion  from  the 
assured  on  account  of  either  of  them.  The  first  was  a  pure  ac- 
cident, originating  in  forgetfulness;  and  the  last  was  caused  bj 
Ibe  burning  of  a  steam  saw-mill  in  the  vicinity,  with  which  he 
had  no  concern.  We  have  been  very  earnestly  pressed  with  the 
importance  of  making  our  decisions  upon  questions  of  insurance 
conform  to  those  in  other  states;  and  the  opinion  is  expressed 
that  the  questions  involved  in  this  case  *'  lie  at  the  foundation  of 
any  insurance,  except  at  extravagant  rates."  We  know  of  no 
conflict  between  the  decision  we  make  and  any  that  has  been 
made  elsewhere.  But  the  argument  assumes  a  uniformity  in 
other  states  that  does  not  exist.  Upon  some  questions  we 
could  not  follow  them  all,  if  we  made  the  attempt.  We 
choose  rather  to  read  and  consider  the  reasons  that  may  be  ad- 
vanced by  other  courts,  with  deference  to  their  superior  wisdom 
and  learning,  and  in  the  end  be  governed  by  what  we  consider 
sound  principles  and  substantial  justice.  I  have  no  idea  that 
the  doctrine  to  which  I  have  given  my  individual  approval  is 
opposed  to  the  true  interests  of  honest  underwriters.  If  it  re- 
quires of  them  more  vigilance  and  care  before  risks  are  assumed, 
it  relieves  them  in  the  same  proportion  from  the  consequences 
of  ill-advised  undertakings,  which  always  make  a  large  item  in 
their  losses.  But  whether  profitable  to  them  or  not  can  make 
no  difference,  if  it  is  founded  in  good  reason  and  sound  policy. 
While  I  would  go  as  far  as  any  case  has  ever  gone  to  protect 
them  from  fraud  and  imposition,  and  would  hold  the  assured  to 
the  strictest  accountability  where  confidence  was  necessarily 
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po8ed  in  him,  I  haye  no  hesitaiion  in  saying,  if  the  shrewd  and 
intelligent  axe  only  to  obtain  insuianoe  at  low  rates,  by  allowing 
underwriters  to  deprive  others  of  the  indemnity  upon  which 
they  haye  honestly  relied,  upon  technicalities  or  their  own  neg- 
ligence, that  the  sacrifice  demanded  is  much  greater  than  the 
object  to  be  attained. 

We  are  all  of  opinion  that  Uie  judgment  of  the  district  court 
should  be  a£Brmed. 


Failurb  ov  Assuiued  to  Disclobx  Material  Facts,  EFncr  or:  See 
Smith  V.  Columbia  Ina,  Co,,  65  Am.  Dec.  646,  and  note  citing  prior  cases  650; 
Cfates  y.  Madimm  etc  Ins,  Co.,  Id.  360,  and  note. 

DiSTiNcnoN  BXTWSEN  Warraiyty  akd  Repbbskntation  in  Pouct:  Olat- 
dale  Woolen  Co.  v.  Protection  Ina.  Co.,  54  Am.  Dec  309,  and  note  citing  the 
prior  cases  320;  Jones  Mfg.  Co.  v.  Mfg.  M.  F.  I.  Co,,  Id.  742;  Damkdt  r, 
Hudson  etc  Ins.  Co.,  59  Id.  192. 

REFRESEirrATIONS    IN    APPLIOATIOK    OR   SURVKT   ARE    NOT   WaRRANTHS 

UNLESS  Made  so  bt  Condition  in  Pouot:  Olendale  Woolen  Co.  v.  Pro- 
tection  Ins.  Co.,  54  Am.  Dec.  309;  BurriU  ▼.  Saratoga  etc  Ins.  Co.,  40  Id.  345, 
and  note.  Bat  see  Frost  y.  SarcUoga  etc  Ins.  Co.,  49  Id.  234.  In  Byers  v. 
Insurance  Co.,  35  Ohio  St.  606,  619,  the  principal  case  was  distinguished,  and 
it  was  held  that  where  the  application  in  expressly  mode  the  basis  of  the 
contract,  it  will  be  effective  aa  a  warranty. 

Objections  to  Preliminary  Proofs  ot  Loss  waived  by  objecting  to 
daim  ou  some  other  ground:  Clark  v.  N.  E.  Mut.  Ftre  Ins.  Co.,  63  Am.  Dec 
44;  St.  Louis  Ins.  Co.  v.  Kyle,  49  Id.  74,  and  note  citing  prior  cases.  The 
principal  case  is  cited  to  the  point  that  a  failure  to  object  to  snflSciency  of 
proofs  of  loss  is  a  waiver  of  defects  therein,  in  Insurance  Co.  v.  Parisot,  35 
Ohio  St.  35,  42;  Peoria  etc.  Ins.  Co.  v.  Lewis,  18  HI.  560. 

Opinions  of  Witnesses  when  Recetvajble  in  Evidence :  Luning  v. 
State,  52  Am.  Dec.  153;  Donnell  v.  Jones,  48  Id.  73,  and  note  citing  prior 
cases;  Sihes  v.  Paine,  51  Id.  389,  and  note;  note  to  Nebns  v.  State,  53  Id. 
101,  citing  prior  cases.  See  also  Daniels  v.  Hudson  etc  Ins.  Co.,  69  Id.  192» 
The  principal  case  is  cited  to  the  point  that  opinions  of  witnesses  are  not  ad- 
missible upon  subjects  of  common  knowledge,  in  Luce  v.  Dorchester  Ins.  Co,, 
105  Mass.  302. 

Misrepresentations  of  Interest  of  Insured  vtill  not  Avoid  policy 
when  parties  understood  each  other  at  the  time:  Bell  v.  Western  Marine  S 
Fire  Ins.  Co.,  39  Am.  Deo.  542;  see  Morrison^s  AdnCr  v.  Ten^esMs  etc  Insk 
Co.,  59  Id.  299;  Daniels  v.  Hudson  etc  Ins.  Co.,  Id.  192.  But  a  misrepre- 
■entation  that  insured  property  is  not  incumbered,  in  answer  to  a  direct  in- 
terrogatory, renders  policy  void:  Clark  v.  N.  E.  Mut.  Fire  Ins.  Co.,  63  Id.  44. 

Particular  Custom  of  Insurers  not  Snow.v  to  have  been  Knows 
to  Assured  can  not  be  proved.  The  principal  case  is  cited  to  this  point  is 
Luce  V.  Dorchester  Ins.  Co.,  105  Mass.  302.  On  the  other  band,  underwriters 
are  bound  to  know  the  usages  of  the  insurance  trade  in  favor  of  the  assuredt 
Cox  V.  Charleston  etc.  Ins.  Co.,  45  Am.  Dec.  771,  and  note  citing  prior  cases* 
But  where  the  terms  of  the  contract  are  plain,  evidence  of  usage  is  not  ad- 
missiblo  to  vary  it:  See  Otendale  Woolen  Co.  v.  Protection  Ins,  Co.,  Mid.  300^ 
tad  cases  cited  in  the  note. 
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MnRATnavT  m  hot  Atailablb  wjobm  Afpuoatioh  n  Pbitabbd  bt 
AoxNT  ov  Inbubdu  ThA  prinoipal  OMe  Is  oited  in  Utiwr  ▼.  PkaniaB  liu,  Oo.^ 
27  Win.  701 ;  Soik  ▼.  C%  /««.  Co. ,  6  MoLean,  840,  to  the  poiiit  that  imnrum 
oompuiies  oui  not  avail  themselvea  of  any  mintatenient  or  omiarion  in  tka 
Application  oonatitating  a  wananty  on  the  part  of  tlie  aanired  where  sncli  ep- 
pUoation  is  prepaied  by  the  agent  with  knowledge  of  the  facts,  or  ha  U  in- 
tnurted  by  the  asnired  to  make  the  application.  In  ffarrU  ▼.  Cohtmbimm  efc. 
/fii.  Co.t  61  Am.  Dec  448,  it  ii  held  that  an  application  for  a  policy  nay  be 
reformed  so  aa  to  make  it  oonfonn  to  the  repreeentation  of  facta  made  to  the 
iniorer'B  agent,  if  the  insnred  wae  misled  into  signing  an  application  contain* 
ing  a  wrong  statement  by  the  action  of  the  agent. 

Damaqi  Gaxtsid  bt  Explosion  of  Ouvfowdkb  is  Covbbxd  bt  brecm- 
▲Ncx:  See  Scripturt  ▼.  LcweU  M%L  F,  Ins,  Co,^  67  Am.  Dec.  Ill,  and  caaea 
cited  in  the  note.  See  also  Moore  ▼.  Protection  Ins.  Ca,  48  Id.  614,  upon  th* 
effect  of  keeping  bales  of  cotton  in  a  store  oontraiy  to  the  stipalations  of  Um 
policy. 

Thx  PBnroiPAL  gasb  is  oitkd  in  Roth  ▼.  OUif  Ins,  Cfo,,  6  McLean,  840^  a» 
an  interesting  and  well-oonsidersd  case,  and  as  sostafadng  sound  dootriass  cm 
the  law  of  insumnoe. 


CASES 


SUPREME  COURT 


or 


PENNSYLYANIA. 


FbiFPS  V.  Jones. 

po  Pbobzltaxia  Beaib,  mo.] 

UmiooBPOKATiD  Rxuoious  SocuTiEs  MAT  SiTs  OH  Ooamuci  Bftdewifth 
them  in  their  ftMociate  capacity  and  for  the  Ifgitimatft  pqipoMi  of  their 
aaM>ciation,  even  thoogh  there  he  no  penoos  named  or  deecrihed  in  the 
contract  as  tnutees  or  committeemen  on  hehalf  of  the  aodetj. 

Cnixoobpobated  Religious  Associatioiis  bats  Quasi  CoBPcnLAn  Exnr- 
EKCS  IN  Law,  especially  in  Pennsylvania  since  the  act  of  1731,  with 
power  to  hold  land  and  boild  appropriate  hooaes,  and  to  aoqoire  and  en- 
force  contract  rights. 

Plam  Equitt  Pruiciplk  Aux>ws  ComfTTTSB  or  Ukiivooisfobatxd  Sogdr 
to  sne  and  he  sned  as  rcprcaentatirea  of  the  whole. 

RxpBCSKNTATiyn  OT  DicKDEirr  ARB  Bound  to  Pxbiobm  his  Oovnukcn^  not 
to  complete  his  proposaU. 

BVOAOIMBNT  TO  SUBSCRIBS  ffOB  BX!CXnT  OT  ASSOCIATION  IB  NSCEBSASILT 

Mkrs  Proposal,  and  therefore  rerocable  until  the  anoeiatica  is  fonned; 
nntil  then  there  is  no  one  to  accept  the  proposal,  and  it  is  withdrawn  l^ 
the  death  of  a  sahscriber  before  its  acceptance. 
AsaooiATioN  hating  bksn  Fobmsd,  anb  hating  Contbactbd  iob  Lot  or 
Building  in  the  life-time  of  a  snbscriber,  and  with  his  express  or  im- 
plied consent,  upon  the  faith  of  a  sabscription  made  to  it  before  its 
formation,  may  reoorer  npon  the  sabscription  either  from  him  or  his 
representatives. 

AssuKPsrr  by  Jones  and  two  others,  trustees  of  the  Doe  Ron 
Valley  church,  against  Phipps  and  Harrej,  administrators,  etc., 
of  EUis  Phipps,  deceased,  to  recoTer  upon  a  subscription  to  a 
religious  association,  was  commenced  in  the  justice's  court,  and 
the  plaintiffs  obtained  judgment  for  fifty  dollars  and  costs. 
The  defendants  appealed  from  the  judgment  of  the  justice  of 
the  peace.    The  subscription  paper  recites  the  need  of  a  ohoreh 
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in  Doe  Bun,  and  continues:  "  In  order  to  ascertain  the  amount 
of  means  that  could  be  depended  on  for  this  purpose,  we,  the 
subscribers,  do  each  of  us  agree  to  pay  the  sums  set  opposite^ 
our  respective  names  for  the  purpose  of  building  a  house  for  thd 
purpose  and  in  the  place  aforesaid,  or  its  vicinity,  to  be  under 
the  control  of  the  Presbyterian  denomination  of  Christians;  with 
the  understanding  that  when,  in  the  opinion  of  at  least  three  of 
the  principal  contributors,  sufficient  money  is  subscribed  to  juff* 
tify  the  undertaking,  they  shall  give  notice  to  that  eflfect  by  ap-^ 
pointing  a  time  and  place  of  meeting  of  contributors  for  the  pur<^ 
pose  of  choosing  a  building  committee,  and  making  such  other 
regulations  as  may  be  agreed  upon."  This  paper  received  ther 
signatures  of  some  two  hundred  persons,  among  whom  was  Ellis 
Phipps,  who  subscribed  fifty  dollars.  After  the  death  of  Phipps, 
a  notice  signed  by  three  contributors,  calling  a  meeting  for  the 
purpose  of  electing  a  building  committee  pursuant  to  the  sub* 
scription  paper,  was  served  on  one  of  the  administrators,  de« 
fendants  below,  who  refused  to  attend.  The  meeting  was  held, 
the  defendants  below  not  attending,  and  Jones,  and  George  and 
Andrew  Mitchell,  plaintiffs  below  and  defendants  in  this  appeal, 
were  chosen  as  a  building  committee,  with  power  of  collectings 
and  disbursing  subscriptions.  This  committee  built  the  churchy 
and  afterwards  commenced  action  against  the  defendants  belo\r 
to  recover  on  the  subscription.  Upon  the  trial  of  the  appeal 
the  judge  charged  the  jury  that  the  death  of  Phipps  before  the 
meeting  was  called  did  not  discharge  his  estate  from  liability^ 
as  he  had  never  erased  his  name  from  the  paper.  That  a  moral 
consideration  would  support  a  promise,  and  where  several  prom* 
ise  to  contribute  to  a  common  object,  the  promise  of  each  is  the 
consideration  for  the  other  promises;  that  it  was  immaterial 
that  the  subscription  paper  designated  no  persons  to  whom  pay- 
ment was  to  be  made;  that  the  plaintiffs  were  appointed  to  re* 
ceive  subscriptions  under  the  provision  for  the  call  of  a  meeting 
to  execute  the  purposes  of  the  subscription;  they  therefore  were 
substantially  the  parties  contemplated.  Verdict  for  fifty  dol- 
lars. The  charge  was  excepted  to  by  the  administrators  of 
Phipps,  and  errors  assigned. 

Lewis  and  Hickman,  for  the  plaintiffs  in  error. 

P.  F,  Smith,  for  the  defendants  in  error. 

By  Court,  Lowrie,  J.  There  ought  to  be  no  doubt  about  the 
right  of  unincorporated  religious  societies  to  sue  on  a  contract 
made  with  them  in  their  associate  capacity  and  for  the  legitimate 
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purposes  of  their  association,  even  thoagh  there  be  no  persona 

named  or  described  in  the  contract  as  trustees  or  committeemen 

on  behalf  of  the  society.     Such  associations  have  always,  and 

especially  since  the  act  of  1731,  been  recognized  as  having  an 

associate  and  quasi  corporate  existence  in  law,  with  power  to 

hold  land  and  build  appropriate  houses,  and  of  course  with 

power  to  acquire  rights  by  contract,  and  to  vindicate  them.    And 

if  the  English  common- law  forms  are  insufficient  for  such  cases, 

we  admit  the  infusion  into  our  law  of  the  plain  equity  piinciple 

ihat  allows  a  committee  of  voluntary  societies  to  sue  and  be 

mued  OS  representatives  of  the  whole:  Cullen  v.  Queensberry^  1 

^ro.  C.  C.  101;  Goiisdns  v.  Smith,  13  Yes.  644;  Story's  Eq.  PL, 

^«ec.  llGw     There  is,  therefore,  no  difficulty  about  sustaining  this 

.action,  if  it  has  a  contract  to  rest  upon.     In  the  case  of  Cham" 

'  hers  V.  Calhoun,  18  Pa.  St.  13  [55  Am.  Dec.  583],  the  oongrega- 

•  tion  had  been  already  formed,  and  the  contract  of  subscription 

was  for  the  purpose  of  erecting  a  new  church,  and  it  contained 

.  a  promise  to  pay  to  the  building  committee,  which  had  not  then 

'  been  appointed,  and  when  appointed,  the  promisor  was  one  of 

'  them;  yet  the  action  against  him  in  the  name  of  his  fellows,  on 

~>  behalf  of  the  congregation,  was  sustained. 

In  the  present  case  the  association  was  not  finally  formed, 
'nor  the  erection  of  a  house  concluded  on,  until  after  the  death 
of  Ellis  Phipps,  one  of  the  subscribers;  and  these  facts  raise  the 
question,  Was  there  a  complete  and  binding  contract  at  the  time 
of  the  death  of  Ellis  Phipps  ?  If  there  was  not,  his  adminis- 
trators are  not  bound  by  it,  and  they  would  have  no  right  to 
make  it  complete.  They  are  bound  to  perform  his  contracts, 
;not  to  complete  his  proposals. 

This  subscription  paper  refers  to  the  general  desire  to  have  a 
>  house  of  worship,  and  declares  that  "  in  order  to  ascertain  the 
.  amount  of  means  that  could  be  depended  upon  for  this  purpose,'* 
the  subscription  is  made,  with  the  uudei*standing  that,  when 
enough  is  thought  to  have  been  subscribed,  a  meeting  of  con- 
'  tributors  should  bo  called  "  for  the  purpose  of  choosing  a  build- 
dug  committee,  and  making  such  other  arrangements  as  may  be 
agreed  upon." 

Here  was  no  association,  when  the  subscription  was  com- 
menced,  to  whom  a  promise  could  be  made.  The  paper  was  it- 
self the  first  step  towards  the  formation  of  an  association,  and 
the  means  of  ascertaining  its  feasibility.  It  sets  out  as  an  ex- 
periment, and  we  can  not  say  that  there  was  a  complete  contract 
by  the  first,  or  second,  or  twentieth,  or  even  by  the  last  sub* 
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scriber,  unleas  we  can  say  that  there  was  an  aasociation  formed 
bj  them  that  could  claim  its  performance. 

There  can  be  no  contract  without  correhttiye  parties,  and  it  is 
generally  essential  that  there  be  something  more  than  a  moral 
duty  as  the  bond  of  the  relation  and  basis  of  the  promise. 
Where  the  undertaking  is  entirely  one-sided,  there  is  no  right  of 
enforcement.  There  can  be  no  relation  without  correlation. 
An  engagement  to  subscribe  for  the  benefit  of  an  association  is 
necessarily  a  mere  proposal,  and  therefore  revocable  until  the 
association  is  formed.  It  is  a  promise  of  each  for  the  benefit  of 
the  associate  whole,  and  remains  unattached  and  incomplete 
until  the  association  is  complete.  Until  then  there  is  no  one  to 
accept  the  proposal,  and  in  this  case  it  was  withdrawn  by  the 
death  of  the  subscriber  before  its  acceptance.  After  his  death 
his  administrators  could  not  and  ought  not  to  regard  the  pro- 
posal as  open  to  acceptance.  If,  however,  the  association  had 
been  formed,  and  a  contract  for  a  lot  or  for  a  building  entered 
into  on  the  faith  of  such  subscription,  in  the  life-time  of  the 
subscriber,  and  with  his  express  or  implied  consent,  he,  and 
of  course  his  representatives,  would  have  been  bound  to  pay 
the  subscription. 

As  these  views  entirely  disallow  the  cause  of  action,  it  is  un- 
necessary to  consider  the  other  points  of  hiw  raised  on  the  triaL 

Judgment  reversed. 

Scnrs  BY  ASD  against  Uninoorforated  Soghtiss. — ^At  common  law,  nn- 
incorporated  associations  of  individnals  are,  in  respect  to  their  rights  and  lia- 
bilities, merely  partnerships.  Mr.  Dicey,  in  his  work  on  parties,  says:  '*An 
*  nnlncorporated  company '  is  fundamentally  a  large  partnership,  from  which 
it  differs  mainly  in  the  following  particulars,  viz. :  that  it  is  not  bound  by  the 
acts  of  the  individual  partners,  but  only  by  those  of  its  directors  or  managers; 
that  shares  in  it  are  transferable,  and  that  it  is  not  dissolved  by  the  retire- 
ment, death,  bankruptcy,  etc.,  of  its  individual  members:"  Dicey  on  Parties, 
149.  Therefore,  suits  by  and  against  such  associations  can  not,  at  common 
law,  be  brought  and  maintained  in  the  name  of  the  association,  nor  in  the 
name  of  its  agents  or  trustees:  Curd  v.  Wallace,  32  Am.  Dec.  85;  DetroU 
Schwtzen  Bund  v.  DetroU  AgiUUiona  Verein,  44  Mich.  313;  S.  C,  38  Am.  Rep. 
270;  but  actions  must  be  brought  and  maintained  in  the  names  of  all  the 
members.  This  is  the  case  with  partnerships:  Teed  v.  Elworthy,  14  East, 
210.  So  in  case  of  these  partnerships  consisting  of  numerous  members,  or  so- 
called  unincorporated  associations  or  societies,  the  action  must  in  the  first 
Instance  be  instituted  in  the  names  of  all  the  members:  Curd  v,  Wallace,  7 
Dana,  190;  S.  C,  32  Am.  Dec.  85;  WiUiama  v.  Ba7ik  of  Midiigan,  7  Wend. 
642;  Sullivan  v.  Campbell,  2  Hall,  271;  Pipe  v.  Batemcut,  1  Iowa,  369.  On 
the  ground  that  they  have  a  oonmion  interest,  members  of  a  voluntary  unin« 
oorporated  association  are  entitled  to  join  in  a  suit  in  regard  to  matters  per- 
taining to  or  affecting  such  interest:  Mears  v.  MouUon,  30  Md.  142.    On  th« 


; 
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other  hand,  where  a  society  ie  formed  for  social  and  recreatiTe  pnrpoaoB,  and 
a  name  is  assumed  under  which  liabilities  are  incurred,  the  members  become 
Jointly  liable  for  any  indebtedness  thus  incurred:  Park  v.  Spauldmg,  10  Hun, 
128;  jRidgdy  v.  D6b8on,  3  Watts  &  S.  118.    One  who  was  not  a  partner  at 
the  time  of  the  transaction  which  forms  the  basis  of  the  suit  is  not  to  be 
joined  in  tlie  suit  though  he  afterwards  became  a  partner:  Wi^ford  v.  Wood^ 
1  Esp.  182.     So  one  whose  name  is  improperly  signed  to  the  articles  of  asso- 
ciation may  be  omitted  as  a  defendant  in  an  action  against  the  association: 
Boyd  V.  Merrill,  62  III.  151.     A  liability  to  a  joint-stock  association,  in 
which  the  interests  of  the  members  are  represented  by  certificates  transfer- 
able at  will,  is  a  liability  to  those  who  are  associates  when  the  suit  is  bronghty 
and  an  assignment  from  an  original  associate  by  which  one  of  the  p]auiti& 
becomes  a  member  of  tlie  association  need  not  be  stated  in  the  declaration: 
WUlwn  V.  Owen,  30  Mich.  474. 

Unincorporated  business  associations  do  business  as  partnerahips;  each  mem* 
ber  is  liable  to  the  full  extent  of  the  partnership  indebtedness,  and  all  the 
members  must  be  joined  in  a  suit  by  or  against  the  association:  Williams  v. 
Bank  0/ Michigan,  7  Wend,  642;  Wells  v.  Gates,  18  Barb.  554;  TTess  v.  Werts^ 
4  Serg.  &  R.  356.  An  association  having  made  an  unsuccessful  attempt  to  in- 
corporate does  business  as  a  partnership:  Coleman  v.  Coleman,  78  Ind.  314. 
The  non-joinder  of  the  other  members  is,  however,  matter  in  abatement,  to  be 
pleaded  or  waived.  Thus  an  action  upon  a  promissory  note  signed  by  the 
directors  of  a  voluntary  association  should  be  in  the  names  of  all  the  mem- 
bers OS  defendants;  but  if  the  action  is  brought  against  the  directors  the  non- 
joinder of  the  remainder  of  the  members  must  be  pleaded  in  abatement:  Jfo- 
Chrcary  v.  Chandler ^  58  Me.  537;  see  Robinson  v.  Robinson,  10  Id.  240.  A 
distinction  is  taken  between  an  association  whose  objects  are  of  general  pub- 
lic utility  and  other  societies.  Where  the  association  is  for  private  profit  or 
pleasure,  with  no  public  object,  it  b  treated  as  a  partnership.  So  where  the 
association  is  for  private  emolument,  or  for  benevolence  confined  exclusively 
to  tlie  associates,  and  in  which  none  others  participate,  the  members  are  part- 
ners as  between  themselves.  But  a  private  unincorporated  association  for 
general  purposes  of  public  utility  (in  this  case  a  fire-company),  a  court  of 
equity  will  not  treat  as  a  partnership,  nor  declare  its  dissolution  and  divide 
its  assets  among  its  members,  especially  on  the  application  of  a  minority: 
Thomas  v.  EUmaker,  1  Pars.  £q.  Cas.  98;  see  Pipe  v.  Bateimaji,  1  Iowa,  369. 
But  a  mutual  benevolent  association  is  not  an  association  for  charitable  uses, 
and  is  a  partnership,  and  its  property  is  liable  to  the  payment  of  the  debts  of 
creditors  not  members  before  it  can  be  applied  to  the  claims  of  members: 
BaJbb  v.  Read,  5  Rawle,  151.  A  band  of  musicians  is  a  partnership:  Datibury 
Comet  Band  v.  Bean,  64  N.  H.  524. 

One  OB  More  Members  mat  Sue  or  be  Sued  in  Behalf  of  All.  In 
the  first  instance,  we  have  said  the  suits  must  be  in  the  name  of  all  the  mem- 
bers of  the  association.  But  a  qualification  of  expediency  soon  became 
necessary.  The  members  of  an  association  often  become  so  numerous  that  it 
would  be  practically  almost  impossible  to  ever  bring  a  suit  to  trial  if  all  the 
members  were  made  plaintiffs  or  defendants.  The  service  of  original  process 
upon  all  the  defendants,  combined  with  the  hearing  of  pleas  in  abatement 
respecting  personal  disabilities  or  lack  of  jurisdiction  of  the  person,  might  so 
long  occupy  the  court,  together  with  other  hinderances  bound  to  arise  where 
there  are  numerous  parties,  that  the  case  might  never  come  to  trial,  not  to 
■peak  of  the  inconvenience  of  merely  joining  many  parties  in  a  suit.  For 
this  reason,  a  less  number  than  all  the  members  are  allowed  to  represent  the 
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whole  when  the  society  is  "  too  numerous  "  to  join  all  the  members.  In 
Bromley  v.  Williams^  32  Beav.  177>  a  member  of  a  mutual  insurance  association 
having  suffered  loss  was  allowed  to  sue  the  treasurer,  secretary,  and  seven 
members.  No  particular  reason  appeared  for  the  plaintiff's  having  chosen 
seven  members.  A  less  or  greater  number  would  undoubtedly  have  been 
sufficient,  and  the  rule  is  not  now  confined  to  seven  or  any  number;  yet  this 
precedent  may  have  had  its  influence  upon  the  New  York  statute  cited  below, 
which  permits  certain  officers  of  a  society  to  represent  it  in  court  when  it 
consists  of  more  than  seven  members.  It  is  now  well  settled  that  where  the 
members  of  a  voluntary  unincorporated  association  are  too  numerous  to  be 
joined  in  the  action,  or  where  the  society  is  composed  of  very  many  members, 
one  or  more  of  the  members  may  sue  on  behalf  of  all  the  interested  parties, 
but  the  representative  capacity  of  the  few  members  must  be  distinctly  stated 
in  the  declaration:  Dennis  v.  Kennedy ^  19  Barb.  517;  Wood  v.  Draper^  24  Id. 
187;  SmiUi  v.  Lockwood,  1  Code  Rep.,  N.  S.,  310;  Birmingham  v.  OaUaglter, 
112  Mass.  190;  Snow  v.  Wheeler,  113  Id.  179;  Pipe  v.  Bateman,  1  Iowa,  3C9; 
Marshall  v.  Lovelass,  Cam.  &  N.  217;  Lloyd  v.  Loaring,  6  Ves.  773;  and  see 
the  principal  case,  where  the  court  say  that  a  plain  equity  principle  allows 
a  committee  of  an  unincorporated  society  to  sue  and  be  sued  as  representatives 
of  the  whole.  The  mere  fact,  however,  that  the  society  is  unincorporated  and 
its  members  numerous  will  not  warrant  a  suit  by  one  member  in  behalf  of 
the  society,  unless  the  nature  and  terms  of  his  authority  to  bring  such  suit 
appear  in  the  complaint:  flabicht  v.  Pnnbarton,  4  Sandf.  657.  Actions  con- 
cerning real  property  must  be  brought  in  the  name  of  those  in  whom  the 
property  is  vested.  A  member  of  a  religious  society  can  not  maintain  an 
action  of  trespass  or  case  to  regulate  the  affairs  of  the  church,  or  to  protect 
the  members  in  the  enjoyment  of  their  religious  riglits  and  property.  This 
must  be  done  by  the  corporation  if  it  be  incorporated,  or  the  trustees  or  or- 
ganized officers  in  whom  the  property  of  the  church  or  meeting-house  is 
vested:  Otoen  v.  Henman^  37  Am.  Dea  481.  A  religious  society  who  are  not 
owners  of  the  fee  in  the  church  property  can  not  maintain  trespass  quare 
clausum  /regit:  Bakersfield  Cong,  Soc»  v.  Baher,  40  Id.  668.  So  the  trustees 
de/acto  of  a  religious  society,  whether  such  society  be  incorporated  or  not,  may 
maintain  an  action  against  a  trespasser  for  an  injury  to  a  meeting-house  of  the 
society,  for  they  have  possession  of  the  Iiouse  according  to  the  statute:  2  R. 
L.  212;  Oreen  v.  Cody,  9  Wend.  414.  Though  in  general  an  unincorporated 
company  can  not  at  common  law  sue  in  the  name  of  its  tmstees:  Niven  v. 
Spickerman,  12  Johns.  401.  In  O'Brien  v.  Smith,  1  Blackf.  99,  the  holder  of 
a  check  being  the  cashier  of  an  unincorporated  banking  association,  and  hold- 
ing it  for  the  use  of  the  concern,  was  allowed  to  reoover  upon  it  in  his  own 
name.  In  Lake  v.  Munfordy  4  Smed.  &  M.  312,  a  suit  was  brought  against 
some  of  the  members  of  an  unincorporated  banking  company  as  partners,  and 
it  was  held  that  one  of  the  members  of  the  company  who  was  not  joined  in 
the  suit  was  a  competent  witness  for  the  plaintiff. 

Actions  upon  Subsckiftions. — Recovery  may  be  had  upon  subscription 
after  work  has  been  done  and  debts  contracted  upon  the  faith  of  the  sub- 
scriptions: Ri:fi)eri8fmy,  March,  3  Scam.  198;  Ryerss  v.  Ckmgregalion  of  Bloss' 
burg,  33  Pa.  St.  114;  Robinson  v.  Robinson,  10  Me.  240;  CJiambers  v.  Calhoun^ 
66  Am.  Deo.  683;  Farmingion  Academy  v.  Allen,  7  Id.  201;  PhUUps  Academp 
▼.  Dams,  6  Id.  192;  Holmes  v.  Dana,  7  Id.  65.  The  subecriber  is  liable  to 
the  payees  named  in  the  subscription  paper,  or  to  whom  the  subscription  is 
made  payable:  Caul  v.  Oibson^  3  Pa.  St.  416;  whether  it  be  a  building  com- 
vnttee*  HaU  v.  Thayer,  12  Met.  130;  OiUings  v.  Mayhew,  6  Md.  113;  or 
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irnstew:  Ruhertmm  ▼.  March^  3  Scam.  198;  Crom  ▼.  Jadbom,  6  HOI,  478; 
FomdnfjUm  Academy  ▼.  AUtn^  7  Am.  Dec  201;  or  to  one  of  their  aomber  as 
agent:  Holmes  t.  Dofio,  7  Id.  55.  A  committee  to  wbom  ■nfascriptioiis  are 
made  payable  may  maintain  an  acti<m  at  law  upon  a  single  snbscriptioii. 
The  subecribeis  are  not  partners  in  the  erection  of  the  building  which  for- 
oishes  the  basis  of  their  engagement^  hot  merely  shareholder!,  and  their 
promise  is  in  its  nature  sereral,  where  the  proportionate  share  dae  from  each  is 
distinctly  defined:  Hall  t.  Thayer,  12  Met.  130;  and  the  tressorer  can  not 
maintain  suit  npon  a  subscription  to  be  paid  "  in  such  installments  as  may 
«>e  reqaired  by  the  building  committee."  The  right  of  suit  is  in  the  build- 
ing committee:  GUUnga  v.  Mayltew,  6  Md.  113.  A  case  quite  similar  to  the 
principal  case  was  that  of  FarmingUm  Academy  ▼.  AlUn^  7  Am.  Dec.  201, 
where  it  was  held  that  a  subscription  to  pay  money  to  "such  persons  as  may 
be  appointed  trustees  "  for  the  erection  of  an  academy  was  merely  ▼oluntary, 
and  without  consideration;  but  if  npon  the  faith  of  such  subscription  trustees 
were  afterwards  appointed  and  incorporated,  and  expenses  incurred,  of  which 
the  subscriber  had  knowledge,  aud  to  which  he  assented  by  paying  part  of 
the  amount  subscribed,  the  law  would  imply  a  promise  to  pay  the  remainder, 
and  an  action  would  lie  by  the  corporation  to  recover  it.  See  also  PkUlips 
Academg  v.  Davis,  6  Id.  192;  Cross  v.  Jackaon,  5  Hill,  478.  But  if  there  is 
no  express  promise  to  pay  trustees,  the  action  must  be  brou^t  in  the  names 
of  all  the  other  subscribers:  Cross  v.  Jackson,  5  Hill,  478.  In  MaMas  Uoiei 
Co,  Y.  Coyle,  58  Am.  Dea  712,  it  was  held  that  a  corporation  formed  from 
an  association  of  individuals  for  business  purposes,  without  the  consent  of  a 
subscriber  to  the  association,  could  not  recover  upon  the  subscriber's  sub- 
scription for  money  laid  out  and  expended  by  itself  for  the  use  of  the  defend- 
ant, as  there  is  no  privity  between  the  parties.  The  subscriber  had  not 
promised  to  pay  the  corporation  anything.  Ewing  v.  Medloek,  5  Port  82,  de- 
parts from  the  rule  usually  maintained,  and  holds  that  the  treasurer  of  an  un- 
incorporated association  can  not  maintain  action  upon  a  subscription,  though 
it  be  payable  to  the  ** treasurer"  of  such  association;  but  such  an  action 
might  have  been  maintained  if  the  subscription  had  been  made  payable  to 
him  by  his  individual  nanie,  and  in  that  case  the  description  of  him  as  trcas- 
iirer  of  the  society  woald  not  affect  the  right.  Where  the  subscription  is 
payable  to  no  particular  person  or  committee,  or  board  of  trustees,  the  action 
is  to  bo  brought  iu  the  name  of  the  remaining  subscribers,  or  the  congrega- 
tion: Cross  V.  Jackson,  5  Hill,  4/8;  Ryerss  v.  Congregation  of  Blossburg,  33 
Ta.  St.  114.  In  Chambers  v.  CaXhoun,  55  Am.  Dec.  583,  it  is  held  that  an 
action  at  law  to  enforce  a  8ul>8cription,  though  to  be  paid  to  no  particular 
person  or  set  of  persons  by  name,  may  be  resorted  to  as  a  substitute  for  a 
bill  in  equity,  and  to  prevent  a  failure  of  justice,  where  the  equity  powers 
bave  not  yet  been  extended  to  such  a  case,  although  in  England  such  a  prom- 
ise could  be  enforced  only  by  a  bill  in  equity.  In  that  case  the  other  mem- 
bers of  a  building  committee  appointed  by  an  unincorporated  religious  asso- 
ciation to  superintend  the  erection  of  a  church  were  allowed  to  maintain  an 
action  to  enforce  a  promise  by  one  of  their  number  to  pay  a  certain  amount 
toward  the  expenses  of  the  edifice,  although  they  had  finisiied  the  edifice  and 
had  been  discharged;  for  though /unc<»  oj^lcio,  they  were  still  trustees  for  the 
recovery  of  this  debt,  and  it  was  of  no  consequence  that  the  congregation  had 
appointed  another  committee  to  wait  upon  the  promisor,  for  they  could  not 
transfer  this  chose  in  action  to  another  committee,  so  as  to  enable  them  to 
«ue  in  their  own  names:  See  Toumsend  v.  Ooewey,  19  Wend.  424.  The 
members  of  an  association  are  liable  for  goods  furnished  their  a^a&t  with 
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their  ooncimrenoe;  bat  the  party  fnnuahing  the  goods  oen  not  Bae  npon  the 
eubecriptioii  of  the  membem  of  the  aaMXsiation:  Ridgdy  v.  IMMon^  3  Watti 
A  S.  118.  An  agent  chosen  by  the  sabsoriberB,  who  enten  upon  the  woric 
eubacribed  for  and  performs  it^  binds  the  subscribers  jointly;  bat  if  saed 
«lone,  he  can  plead  the  non-joinder  of  the  sabecribers  only  in  abatement; 
BobiMtm,  T.  RMnaoa^  10  Me.  240.    See  Sloan  ▼.  WJUOoek,  13  Bich.  L.  174. 

Statutes  Authobizino  Sitits  bt  and  aoaikst  OFncxRS  and  ComaT- 
TBSS  ov  Associations. — In  some  of  the  United  States  and  in  England  there 
'are  statates  anthorizing  unincorporated  societies  to  sue  and  be  sued  in  the 
names  of  their  officers,  trustees,  committees,  and  the  like.  Of  these  acts  CMtty 
•ays:  "There  are  various  acts  of  parliament  which,  without  incorporating 
certain  bodies  of  individuals,  etc.,  enable  them  to  sue  and  entitle  others  to 
sue  them  in  the  names  of  their  clerks,  treasurers,  etc.,  for  the  time  being. 
Thus  by  the  general  turnpike  act,  the  trustees  and  commissioners  of  any 
turnpike  road  may  sue  and  be  sued  in  the  name  of  one  of  the  trustees,  or  of 
their  derk  or  clerks  for  the  time  being,  that  is,  at  the  time  the  action  is 
brought:  3  Geo.  IV.,  c.  126,  sec.  74.  *  *  *  It  should  be  observed  that 
where  trustees,  clerks,  or  treasurers,  etc.,  sue  or  are  sued  in  their  official 
characters  by  virtue  of  an  act  of  parliament,  the  cause  of  action  should  in 
the  pleadings  be  stated  to  have  accrued  to  or  against  the  principals  or  com- 
pany of  individuals  whom  they  for  this  purpose  represent.  If,  however,  the 
etatnte  provide  not  only  that  these  parties  shall  be  the  nominal  plaintiffs, 
but  also  that  the  cause  of  action  shall  be  vested  in  them  in  trust,  they  should 
then  dedare  accordingly: "  1  Ch.  PL  16,  17. 

The  New  York  statute  of  1849,  amended  in  1851  and  1853,  and  embodied 
and  re-enacted  in  section  1919  of  the  code  of  civil  procedure  of  that  state, 
provides  that  any  unincorporated  company  or  association  composed  of  not 
less  than  seven  persons  may  sue  and  be  sued  in  the  name  of  its  president  or 
treasurer:  Tibheta  v.  Bloody  21  Barb.  650;  Olery  v.  Brown,  51  How.  Pr.  92; 
SeweU  V.  Ive»,  61  Id.  54;  PovUney  v.  Bachman,  62  Id.  466.  Such  statates 
ma  these  give  a  right  not  existing  at  common  law,  and  in  order  that  they 
may  be  effective,  must  be  strictly  pursued:  Timma  v.  Williams,  2  Gale  & 
Dav.  621;  Hughes  v.  Thorpe,  5  Mee.  &  W.  656,  667.  So  under  the  New 
York  statutes  which  authorize  suit  against  the  president  or  treasurer,  an 
action  is  improperly  brought  if  instituted  against  the  president,  secretary,  and 
treasurer:  Schmidt  v.  O anther,  5  Daly,  452.  These  acts  conferred  upon  those 
officers  no  right  to  sue  except  in  cases  where  the  shareholders  or  associates 
could  before  have  prosecuted:  Corning  v.  Oreene^  23  Barb.  33.  The  liability 
of  members  of  an  unincorporated  association  as  partners  is  preserved  tly>ugh 
not  extended  by  these  acts:  Kingsland  v.  Braisted,  2  Lans.  17.  These  acts 
were  intended  to  apply  to  suits  having  in  view  a  remedy  against  the  ''joint 
property  and  effects "  of  such  companies  and  associations,  and  when  a  suit 
is  brought  for  an  injunction,  it  is  not  well  brought  against  the  president  of 
the  association  merely:  Borke  v.  RueeeU,  Id.  244. 

The  seven  associate  members  requisite  for  the  action  of  the  statute  need 
not  be  named  in  the  complaint.  An  averment  that  the  association  consists 
of  seven  or  more  members  is  enough:  Tihbets  v.  Blood,  21  Barb.  650.  The 
objection  of  a  non-joinder  of  parties  defendant  is  not  available  to  the  defend- 
ant association  when  sued  by  a  firm,  several  members  of  which  are  also  mem- 
bers of  the  association:  Kingsland  v.  Braisted,  2  Lans.  17.  Under  these  acts 
a  member  of  a  benevolent  society  may  maintain  an  action  against  the  tress- 
urer  to  recover  sick-benefits:  PouUney  v.  Bachman,  62  How.  Pr.  466;  though 
the  liability  of  the  individual  associates  as  partners  remsins:  Kingsland  y. 
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Brai8Udt21jKaM»  17.    But  an  acti<m  can  not  be  maintained  against  the  indiTid- 
ual  members  of  tbe  association  upon  a  debt  due  from  the  association,  onless 
action  has  first  been  bronght  against  its  president  or  treasorer,  as  prescribed  by 
section  1919  of  the  code  of  civil  procedure:  Floffg  v.  Swift,  25  Hon.  623.     la 
Park  V.  Spatdding,  10  Id.  128,  it  was  held  that  where  a  society  is  formed  for 
social  and  recreative  purposes,  and  a  name  is  assumed  under  which  liabilitiaa 
are  incurred,  the  members  become  jointly  liable  for  any  indebtedness  tfaas 
incurred.    This  case  was  distinguished  in  Flagg  v.  Swift,  25  Hun.  623, 
applying  to  a  case  where  there  was  no  organization  articles  of  associatioa 
by-laws,  for  then,  as  was  held  in  that  case,  the  president  or  treasurer  of  tlie 
society  must  have  been  sued  first  before  an  action  could  have  been  maintained 
against  the  individual  members.     The  judgment  in  an  action  under  the  "Sew 
York  statute  of  1849  and  the  execution  is  properly  against  the  president 
as  such,  and  they  bind  the  joint  property  of  the  association,  not  the  indi- 
vidual property  of  the  president:  SckuyltrviUe  Bank  ▼.  Vttn  Derwerber,  74 
N.  Y.  234. 

A  joint-stock  company,  formed  under  the  laws  of  New  York,  by  which 
such  companies  may  be  sued  in  the  first  instance  in  the  names  of  the  ofificcra 
of  the  association,  is  not  a  corporation,  but  a  copartnership,  and  a  member 
may  bo  liable  as  an  mdividual  partner  in  Massachusetts.  Such  laws  respect- 
ing the  remedy  are  of  local  operation,  and  not  binding  outside  of  the  enact- 
ing state:  Boston  d:  Albany  R.  R,  Co,  v.  Pearson,  128  Mass.  445.  In  i>ms- 
mort  V.  Philadelphia  <£r  Rftading  R,  R,  Co,,  11  Phila.  483,  it  was  held  that  an 
averment  that  the  complainant  is  a  joint-stock  association,  formed  in  the 
state  of  New  York  under  the  laws  of  that  state,  neither  imports  that  it  is  a 
corporation  created  by  another  state,  nor  that  its  members  are  citizens  of  an- 
other state,  and  the  bill  was  therefore  dismissed  by  the  United  States  circuit 
court  for  want  of  jurisdiction.  A  contrary  opinion  is  maintained  in  MaJUz  ▼. 
American  Express  Co,,  1  Flipp.  611.  There  it  was  held  that  a  joint-stock 
association,  formed  under  the  laws  of  New  York,  and  suing  or  being  sued  in 
the  name  of  its  president  or  treasurer,  is  to  be  deemed  a  citizen  of  that  state, 
at  least  so  that  an  action  can  be  maintained  against  it  by  a  citizen  of  another 
state,  in  a  fedeml  court,  without  regard  to  the  citizenship  of  the  individual 
members  of  the  association. 

By  the  Kentucky  statute  of  1814,  the*  trustees  of  an  unincorporated  reli- 
gious society,  in  whom  title  is  vested,  may  sue  in  their  own  names  for  the 
safe  keeping  of  the  property:  Curd  v.  Wallaee,  32  Am.  Dec.  85.  The  Ken- 
tucky act  of  1835  authorizes  a  church  to  appoint  and  sue  by  a  committee,  and 
Bucl^committco  may  sue:  Hodden  v.  Cltom,  8  R  Mon.  70;  and  the  members 
of  the  committee  need  not  be  members  of  the  church:  Humphrey  v.  ^ttm- 
side,  4  Bush,  215,  224. 

A  statute  of  Iowa  enacts  the  common  law.  There  the  suit  may  be  brought 
in  the  names  of  all  the  members,  or  in  the  name  or  names  of  one  or  more  in 
behalf  of  all:  A>/^r  v.  Traq/,  11  Iowa,  530.  Under  section  218  of  the  Oh'o 
code,  an  action  to  enforce  against  a  partnership  a  liability  arisiog  under  iu 
provisions  may  bo  brought  against  the  partnership,  either  in  the  name  of  the 
firm  or  in  the  names  of  the  persons  who  compose  it,  at  the  option  of  the 
plaintiff:  Whitman  v,  Keith,  18  Ohio  St.  134.  Under  a  statute  providing  that 
a  voluntary  unincorporated  association  may  sue  by  its  distinguishing  name, 
a  military  company  having  such  a  name  may  sue  by  that  name:  Fox  v.  Nar» 
ramore,  36  Conn.  382.  Where  a  banking  copartnership  has  stopped  payment, 
it  is  still  able  to  sue  by  its  public  officer,  under  the  statute  to  that  effeeii 
Davidson  v.  Cooper^  11  Mee.  &  W.  778. 
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Suits  bt  asi>  between  Society  or  its  Officbbs  4ni>  Membebs. — 
Where  there  is  nothing  in  the  constitntion  of  a  joint-stock  company  which 
regulates  the  remedies  of  shareholders  as  between  themselves,  the  general  law 
of  partnership  must  govern,  and  a  shareholder  or  his  a8sij;i;nee  can  not  main* 
tain  action  against  the  company  for  goods  furnished,  until  a  £uial  settlement 
of  the  partnership  account  and  a  balance  struck:  BuUard  v.  Kinney,  10  Gal. 
60.  See  McMdhon  v.  Rauhr,  47  N.  Y.  67.  A  member  of  a  band,  one  of  the 
by-laws  of  which  is  that  any  member  upon  leaving  the  band  shall  leave  all  his 
interest  with  the  band,  who  leaves  the  band  and  takes  his  instrument 
with  him,  and  refuses  to  give  it  up,  may  be  sued  in  trover  to  recover  the 
instrument  by  the  remaining  members  of  the  band.  It  was  a  case  of  dis- 
solution of  copartnership,  where  a  settlement  had  been  reached:  Danbury 
Cornei  Band  v.  Bean,  54  N.  H.  524.  Although  the  articles  of  association 
provide  for  the  management  of  the  society,  yet  any  member  may  resort 
to  the  courts  for  redress  in  case  of  fraudulent  appropriation  or  willful  de- 
struction of  the  joint  property:  Dennis  v.  Kennedy,  19  Barb.  517.  Mere 
contributors  to  a  fund  creating  a  trust  for  mere  charitable  purposes  can 
not  call  the  trustees  to  an  account  for  a  breach  of  trust,  but  they  may  if  they 
have  an  interest  in  the  trust,  such  as  cestuis  que  trust,  or  have  some  rever- 
sionary interest  in  the  trust:  Ludlam  v.  Ilighu,  11  N.  J.  £q.  342.  But  all 
the  trustees  who  have  participated  in  the  execution  of  the  trust,  or  their  per- 
sonal representatives  if  they  be  dead,  should  be  parties  to  a  bill  filed  by  a 
stockholder  for  the  settlement  of  the  trust  estate:  McKinlry  v.  Irvine,  13  Ala. 
681.  A  member  of  a  building  committee  who  has  advanced  money  to  the 
treasurer  of  the  committee  for  the  payment  of  debts  incurred  by  the  committee 
may  maintain  a  bill  in  equity  against  the  treasurer  to  recover  the  amount, 
when  there  are  sufficient  funds  in  the  hands  of  the  treasurer  to  repay  the 
amount;  but  he  must  make  the  parish  who  appointed  the  committee,  and  the 
other  members  of  the  committee,  parties  to  the  bill.  The  members  of  the 
committee  were  partners:  Foster  v.  BryaiU,  16  Gray,  190.  Ttie  treasurer  of 
a  voluntary  association  for  charitable  purposes  will  be  decreed  to  account  for 
moneys  in  his  hands,  and  to  pay  them  over  according  to  the  intention  of  the 
association:  Penjield  v.  Skinner,  11  Vt.  296.  Less  than  all  the  shareholders 
in  a  joint-stock  company  may  sue  ou  behalf  of  themselves  and  the  other 
sluireholders  for  the  purpose  of  compelling  the  directors  of  the  company  to 
refund  moneys  improperly  withdrawn  by  them  from  the  company,  aud  applied 
to  their  own  use;  and  to  such  a  case  an  act  of  parlijunent  providing  that  all  suits 
by  or  on  behalf  of  the  company  shall  be  prosecuted  in  the  name  of  the  chair- 
man or  one  of  the  directors  does  not  apply:   Jlidtens  v.  Congreve,  4  Kuss.  562. 

Where  acts  making  an  officer  of  the  company  its  representative  are 
passed,  **  legal  proceedings  between  the  public  officer  and  individual  mem- 
bers are  as  unobjectionable  as  proceedings  between  incorporated  companies 
and  their  shareholders:'*  Dicey  on  Parties,  156.  A  member  of  a  joint-stock 
association  may  maintain  action  against  the  association,  or  an  officer  thereof, 
to  recover  damages  for  maintaining  a  private  nuisance:  SaUsman  v.  Shults,  14 
Ilun,  256.  An  act  of  parliament  allowing  suits  by  a  joint-stock  company 
against  any  person  to  be  commenced  in  the  name  of  the  chairman,  which  it 
was  also  permissible  to  nse  in  all  cases  where  before  it  would  have  been  nec- 
essary to  state  the  names  of  the  partners,  was  held  not  to  authorize  suit  to 
be  commenced  by  the  chairman  against  one  of  the  partners  without  making 
the  other  partners  parties:  McMahon  v.  Upton,  2  Sim.  473;  see  also  hichem 
▼.  Congreve,  4  Russ.  562.  A  bill  filed  in  the  name  of  a  corporation  which 
consisted  of  nine  trustees  against  five  of  the  trustees  in  their  individual 
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pfteity  if  nuuntainAble:  BetM  ▼.  Oarmaeky  2  McL  Ch.  143.  The  memben  of 
an  Odd  Fellows  lodge  are  not  liaUe  at  law  to  a  reprcaentative  of  a  dooenand 
member  for  a  earn  provided  by  the  constitation  to  be  paid  to  next  of  kin  t» 
defray  the  f onend  ezpenaea  of  the  deoeaaed  brother:  Payne  ▼.  Snow^  12  Gnah. 
443;  S.  C,  ante,  p.  203. 

STATTTrBS  RSSPXCTiMO  Rblioious  S001ETIB8.— Where  a  law  providea  that 
a  religione  association  by  Tolnntarily  associating  and  performing  other  acta' 
shall  become  a  body  corporate,  the  society  by  performing  snch  acts  obtains 
a  corporate  existence,  and  may  maintain  snit  in  that  capacity:  Shdbume  M, 
H,  80c  ▼.  Laitf  61  Vt  863;  or  be  soed  by  a  member  upon  a  contract  made 
by  the  authorised  agents  of  the  society:  Sawyer  v.  MeihodUi  etc  8oe.,  18  Id. 
406.  And  a  compromise  of  a  suit  by  a  majority  of  the  members  is  binding 
npon  the  minori^:  Horton  v.  Baptist  Churchf  34  Id.  309.  A  society  anthor- 
ized  by  legislative  act  to  meet,  choose  officers,  and  repair  their  meeting-hooae 
may  sue  for  the  destmction  of  the  building  after  it  was  repaired:  Nden  v. 
MeteaHf,  2  Day,  269.  The  seceding  members  of  a  chartered  society,  forming 
a  new  voluntary  association,  can  not  maintain  a  suit  for  the  recovery  of 
debts  due  the  corporation:  Smith  v.  Smithy  3  Deaau.  667.  By  statute  in 
Indiana,  a  church  organization  can  sne  only  in  the  name  of  wardens  and  ves- 
trymen or  trustees  of  the  church:  DrumheUer  v.  Fvnt  etc  Church,  46  Ind. 
276.  And  an  English  statute  allows  church-wardens  and  overseers  to  be 
sued  in  certain  respects:  Doe  v.  TJarpur,  2  Dow.  &  By.  708.  In  WUiard  v. 
Trustees  etc,,  66  111.  65,  the  trustees  of  a  church  were  allowed  to  sue  as  a 
corporation  defwcUi,  It  was  held  that  proof  that  the  trustees  made  contracts 
as  a  corporate  body,  superintended  the  erection  of  the  church  building,  and 
generally  performed  the  duties  pertaining  to  their  position,  and  the  in- 
troduction of  a  formal  certificate,  afterwards  signed  by  the  trustees,  which 
referred  to  the  original  organization,  furnished  sufficient  proof  of  organiza- 
tion and  user  under  it  to  establish  the  existence  of  a  corporation  de  facto, 
and  to  enable  it  to  maintain  suit  as  a  corporstion.  The  trustees  de  facto  in 
whom  possession  of  the  church  property  is  vested  may  maintain  trespass: 
Orten  v.  Cady,  9  Wend.  414.  See  also  on  this  head  "  Statutes  Authorizing 
Suits  by  and  against  Officers  and  Committees  of  Associations,"  supra. 

The  fkincipal  case  is  ctted  in  Hedge  and  HonCs  Appeal,  63  Pa.  St.  279, 
to  the  point  that  a  subecription  to  an  association  or  partnership  is  merely 
voluntary  until  the  society  is  formed,  and  those  subscribers  not  consenting 
to  the  organization  are  not  bound;  and  in  Burton's  Appeal,  67  Id.  218,  to 
the  point  that  religious  societies  have  from  the  earliest  times  been  inTested 
as  quasi  coriK>rations  with  the  right  to  acquire  and  hold  propeiiy  as  a 
of  promoting  their  praiseworthy  objects. 
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[20  PBI«STI.TA]nA  BZATB,  968.] 

QvLT  80  Much  of  Enolibh  Law  as  is  Adapted  to  on&  OtBoomcABon  and 
customs  is  properly  recognized  as  part  of  our  common  law. 

I^CgBDS  IN  Will  Exfbessiys  or  Desire,  Rboohmendation,  and  OoEJiDMawM 
are  not  words  of  technical  but  of  common  pariance,  and  are  not/irfaia 
fade  sufficient  to  convert  a  devise  or  bequest  into  a  trusty  and  the  old 
Boman  and  English  rule  on  this  subject  is  not  part  of  the  oommon  law 
d  Pennsylvania. 
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Words  of  Bbobs,  RiooiaiBNDATioir,  and  GoNfiDSiicc  in  Will  mat  Amouht 
TO  DmiASATiON  or  Tbost,  when  it  appears  from  other  parts  of  the  wili 
that  the  testator  intended  not  to  commit  the  estate  to  the  deriaee  or 
legatee,  or  the  nltimicte  disposal  of  it  to  his  kindness,  justice,  or  dia^ 
cretion. 

MXBB  WOBDS    OT   DSSIKB,    RsCOMinSKDATION,    AND    CONVIDKNCS  Of   WiLL 

Gbxate  No  Trust.  The  testator  willed  to  his  wife  his  real  estate 
"dnring  her  natural  life,"  and  his  "personal  estate  of  every  description 
*  *  *  aheolutely,  having  full  confidence  that  she  will  leave  the  sorplna 
to  be  divided  at  her  decease  justly  among  my  children."  By  this  will 
the  absolute  ownership  of  the  personal  property  of  the  testator  is  given 
to  his  widow,  with  an  expression  of  mere  expectation  that  she  will  use 
and  dispose  of  it  discreetly  as  a  mother,  and  no  trust  is  thereby  created. 

Appeal  from  the  orphans'  court  of  Chester  county.  Tho 
widow  of  Isaac  Pennock  disposed  of  all  her  property  by  will 
without  referring  to  her  husband's  will,  and  provided  for  only 
three  of  the  seven  children.  Coates,  the  husband  of  one  of  the 
children,  filed  a  petition  in  the  orphans'  court  setting  forth  the 
claims  of  himself  and  wife  under  the  will  of  Isaac  Pennock,  and 
calling  upon  David  McEonkey,  the  executor  of  the  widow  of 
Isaac  Pennock,  for  an  account,  and  praying  for  general  relief. 
McKonkey  demurred,  denying  that  Pennock's  children  had  any 
right  under  their  father's  will.  The  demurrer  was  sustained 
and  the  petition  dismissed.  This  decree  of  the  orphans'  court 
was  reversed  by  this  court,  and  the  case  sent  back  for  further 
proceedings.  The  case  was  referred  to  auditors;  and  to  the  de- 
cree of  the  orphans'  court,  pursuant  to  their  report,  a  second 
appeal  was  taken.  After  the  decision  in  that  appeal  a  report  of 
a  master  was  filed,  and  this  is  an  appeal  based  upon  exceptions 
taken  by  McKonkey  and  others  to  that  report.  The  case  ia 
otherwise  sufiSciently  stated  in  the  opinion. 

P.  8.  Smithy  H,  J,  WiUiams,  and  T.  S.  Bell,  for  the  appellants. 
J.  J.  Lewis  and  J.  M,  Bead,  for  the  appellees. 

By  Court,  Lowbie,  J.  This  case  has  already  been  twice  be* 
fore  this  court,  and  the  action  of  the  court  on  those  occasions  is 
reported  in  Coaietf  Appeal,  2  Pa.  St.  129,  and  in  McKonkey's  Ap- 
peal, 18  Id.  253.  In  both  those  instances,  the  will  of  Isaac  Pen- 
nock has  undergone  the  construction  of  this  court,  in  so  far  a» 
it  relates  to  the  rights  here  in  controversy;  and  now,  when  the 
cause  comes  on  for  final  determination,  we  are  asked  by  the  ap- 
pellants to  hear  them  again  on  their  rights  under  that  will,  be- 
fore the  door  of  justice  is  forever  shut  against  them. 

We  have  therefore  heard  and  reheard,  before  a  full  court,  the 
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argument  which  the  parties  have  thought  proper  to  present  on 
the  original  question,  partly  because  we  could  not  say  that  the 
question  was  conclusively  settled  by  an  interlocutory  order,  and 
partly  because  it  is  impossible  to  deny  that  there  is  an  irrecon- 
cilable discrepency  in  the  two  opinions  and  orders  heretofore 
announced  in  this  very  cause.  We  have  given  to  the  question  a 
very  careful  consideration,  and  are  now  prepared  to  pronounce 
the  judgment  which  is,  in  our  opinion,  demanded  by  the  law. 

For  the  purpose  of  introducing  this  question  in  its  general 
aspect,  we  need  to  state  no  more  than  that  Isaac  Pennock  de- 
vised to  his  wife  Martha  all  his  real  estate  for  life,  and  all  his 
personal  estate  ''  absolutely,  having  full  confidence  that  she  will 
leave  the  surplus  to  be  divided  at  her  decease  justly  among  my 
children/'  The  mother  is  now  dead,  and  the  children  claim 
that  the  bequest  of  the  personal  estate  was  a  trust  for  their  ben- 
efit, and  have  filed  their  petition  against  their  mother's  execu- 
tor for  an  account.  The  argument  in  support  of  the  petition  is 
that  the  words  which  I  have  quoted  from  the  will  are  of  a  tech- 
nical character,  and  do  of  themselves  import  a  trust,  and  that 
such  is  here  the  proper  construction  of  them,  unless  there  are 
other  expressions  controlling  them  and  showing  a  contrary  in- 
tent. 

Certainly  the  principles  of  equity  are  part  of  our  common  law. 
it  is  the  very  essence  of  commoD  or  customary  law  that  it  con- 
sists of  those  principles  and  forms  which  grow  out  of  the  cus- 
toms and  habits  of  the  people.  It  is  therefore  involved  in  its 
very  nature  that  only  so  much  of  the  English  law  as  is  adapted 
to  our  circumstances  and  customs  is  properly  recognized  as  part 
of  our  common  law.  This  same  principle  is  most  emphatically 
involved  in  the  cardinal  maxim  of  all  common  law,  Cessanie 
ratione  legia,  ceaaat  et  ipsa  lex. 

The  technical  effect  insisted  upon  as  belonging  to  the  words 
already  quoted,  having  never  received  a  judicial  sanction  in 
this  state  until  the  first  opening  of  this  cause,  and  no  rights 
having  ever  been  finally  decided  according  to  it,  the  question  is 
fitill  fairly  open  for  consideration,  whether,  under  our  law, 
these  words  have  any  such  technical  character.  It  is  of  course 
«  consideration  of  some  weight,  that  besides  our  provincial 
•existence,  with  many  laws  and  institutions  peculiar  to  ourselves, 
we  have  existed  as  an  independent  state  for  three  quarters  of  a 
^wntuzy  without  learning  that  such  words  have  any  technical 
meaning  by  our  law,  or  are  to  be  construed  differently  from 
'Words  of  common  parlance. 
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It  is  nnqaestionable  that  such  modes  of  expression  were  for- 
merly used  in  the  Boman  and  in  the  English  law  in  order  to  create 
a  trast,  and  it  was  founded  on  good  reason;  but  if  that  reason 
had  passed  away  before  the  settlement  of  this  country,  then  the 
rule  which  depended  upon  it  was  not  imported  as  part  of  th^ 
law  which  we  brought  from  the  mother  country.  That  it  re- 
mains of  any  force  in  England,  after  the  reason  of  it  has  ceased, 
is  not  surprising;  for  it  is  a  common  fate  of  institutions  to  out- 
live the  causes  which  gave  rise  to  them,  and  thus  very  often 
the  form  survives  the  principle  which  it  was  designed  to  ex- 
press. 

It  is  acknowledged  that  the  rule  by  which  a  trust  is  raised 
out  of  such  words  was  imported  into  the  English  from  the 
Boman  law.  Its  origin,  therefore,  in  the  Boman  law,  is  a 
relevant  subject  of  inquiry;  for  if  we  find  it  arising  there,  not 
from  the  ordinary  meaning  of  the  words,  but  under  the  con- 
straint of  circumstances  which  have  no  existence  here,  the  force 
of  the  Boman  rule  will  be  much  impaired,  if  not  destroyed.  If, 
under  their  law,  words  of  common  parlance  acquired  a  technical 
value  by  reason  of  a  peculiar  institution,  then  that  technical 
value  depends  upon  circumstances  and  ceases  with  them,  and 
the  common  meaning  alone  remains. 

To  construe  such  words,  after  that,  as  technical,  is  in  almost 
all  cases  to  pervert  the  true  meaning  of  the  words,  unless  other 
parts  of  the  instrument  clearly  show  that  they  are  technically 
used. 

It  was  part  of  the  Boman  law  that  the  heir  or  devisee  accept- 
ing the  estate  of  a  decedent  became  at  once  charged  with  the 
payment  of  all  his  debts,  whether  the  estate  was  sufficient  to 
discharge  them  or  not.  Hence,  and  by  way  of  compensation, 
he  was  not  bound  to  pay  any  of  the  legacies  bequeathed  by  the 
testator;  but  this  matter  was  left  by  the  law  entirely  to  his  dis- 
isretion.  It  was  of  the  essence  of  a  Boman  will  that  the  devisee 
should  be  universal  successor  to  the  property  and  debts  of  the 
decedent.  He  was  in  form  and  substance  what  we  would  call 
executor  and  sole  devisee  and  legatee,  with  the  additional  quali- 
fication that  he  (or  they,  for  mauy  might  be  joined)  was  bound 
personally  for  the  debts  if  he  accepted  the  devise. 

It  is  plain  how  restricted  was  the  right  of  devise  under  such 
a  law.  When  all  the  testator's  bequests  could  be  defeated  at  the 
pleasure  of  the  devisee  or  mstituted  heir,  he  had  no  alternative 
but  to  use  words  of  conndenoe,  recommendation,  or  entreaty 
as  to  any  legacies  or  special  devises,  and  such  words  would  be 
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maoh  moxe  likely  to  be  regarded  than  the  cleareet  imperatiTe 
words. 

Moreover,  there  were  great  and  peculiar  diffionltieB  in  malriTig 
a  valid  will  at  all  under  the  Roman  law,  owing  to  the  excessive 
strictness  and  complexity  of  the  formalities  required;  and  henoa 
it  was  usual  to  add  a  codicil,  in  which  the  testator  entreated 
his  heir  at  law,  if  the  will  should  not  stand,  to  make  the  de* 
sired  dispositions,  or  to  hold  the  properly  for  the  benefit  of  the 
persons  named  in  the  codicil.  Here  again  words  of  entreaty 
are  much  more  appropriate  than  imperative  words.  Under  the 
circumstances,  they  clearly  proved  an  intention  to  impose  a  duty 
on  the  general  devisee  as  far  as  was  possible,  and  not  merely  to 
intrust  him  with  a  discretion.  He  intended  a  legacy;  it  was  the 
law  that  made  it  discretionary  in  disr^;ard  even  of  imperative 
words. 

It  is  very  plain  that  such  an  institution  is  at  war  with  moral 
principle,  and  it  could  not  exist  long  without  giving  rise  to 
many  aggravated  cases  of  breach  of  such  trusts,  that  would  call 
loudly  on  the  law  to  interfere  with  the  discretion  of  the  heir  or 
devisee,  and  enforce  the  clear  intention  of  the  testator.  Hence 
arose  an  alteration  of  the  law,  and  the  pretors  were  required  to 
enforce  trusts  that  were  created  in  this  form.  Under  such  cir« 
cumstances,  the  new  rule  was  a  proper  one,  for  it  enforced  the 
very  duty  imposed  by  the  testator  in  the  best  form  in  which  he 
was  allowed  to  express  it.  No  doubt  the  law  continued  after  the 
reason  of  it  had  ceased;  but  then  it  contravened  the  intention 
of  the  testator  by  enforcing  as  a  binding  obligation  what  had 
been  intrusted  to  the  discretion  of  the  heir  or  devisee.  These 
matters  are  fully  illustrated  in  Domat,  2,  3, 1;  1  Spence's  Eq. 
Jur.,  435;  and  in  the  Corpus  Juris  Civ.  Inst.  2,  20  and  25;  Dig. 
28, 1  and  29,  7  and  80,  31  and  82;  Code,  6,  23  and  86. 

Very  similar  was  the  origin  of  such  trusts  in  England.  The 
power  of  devise  existed  among  the  Anglo-Saxons  in  its  fullest 
extent,  and  hence  we  might  expect  to  find  no  such  trusts  among 
them,  and  it  is  said  that  no  Anglo-Saxon  will  has  been  found 
containing  the  appointment  of  an  executor  charged  with  trusts: 
1  Spence's  Eq.  Jur.  23,  quoting  Hinlss'  Dissert.  37.  But  after 
the  Norman  conquest,  and  under  the  strict  principles  of  feuds, 
devises  of  land  were  not  allowed.  Hence  the  frequent  resort  to 
conveyances  in  trust,  in  order  to  be  able  to  make  provision  for 
younger  children,  and  for  other  purposes.  These  trusts  we're  at 
first  of  no  binding  obligation,  but  depended  for  their  execution 
entirely  upon  the  honor  of  the  grantee,  and  it  was  therefore 
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Tery  nataral  and  appropriate  that  words  of  recommendatioii, 
desire,  entreaty,  and  confidence  should  be  used.  Dishonesty 
would,  of  course,  often  occasion  enormous  grieyances  arising 
out  of  breaches  of  such  confidence.  It  was  very  easy  then  for 
an  English  chancellor  to  bring  in  the  Boman  law  to  correct  such 
evils.  It  was  really  enforcing  what  was  intended  to  be  a  trust, 
and  changing  the  law  to  do  it.  It  was  equity  stepping  in  to 
correct  the  deficiencies  of  common-law  institutions,  and  modify- 
ing them  into  accordance  with  the  changing  customs  and  cir- 
cumstances of  the  people.  The  rule,  thus  properly  introduced, 
has  of  course  outlived  the  circumstances  which  gave  it  birth, 
and  which  alone  ought  to  maintain  it. 

But  the  rule  is  fading  away  even  in  England.  The  disrelish 
with  which  it  is  received  by  the  legal  and  judicial  minds  of  that 
country  may  be  seen  in  the  doctrine  of  extreme  certainty  required 
as  to  the  subject  and  object  of  the  recommendation :  Wright  v. 
Alkyns,  1  Ves.  &  B.  313;  S.  C,  Turn.  &  R.  157;  Ex  parte  Payne, 
2  Tou.  &  Col.  636;  TibbitA  v.  Tibbits,  19  Ves.  664;  Harland  v. 
Trigg t  1  Bro.  C.  C.  142;  and  in  the  fact  that  it  is  degraded  into 
the  class  of  implied  or  constructive,  and  not  express,  trusts: 
Lewin  on  Trusts,  66;  Jeremy's  Eq.  Jur.  99;  2  Roper  on  Leg- 
acies, 380,  etc.;  2  Story's  Eq.  Jur.,  sec.  1074;  EiU  v.  Bishop  of 
London,  1  Atk.  619;  and  that  it  is  everywhere  regarded  as  frus- 
trating the  will  of  the  testator:  Sale  v.  Moore,  1  Sim.  540;  Mer* 
edith  V.  Heneage,  Id.  551;  Wright  v.  Athjns,  1  Ves.  &  B.  316;  2 
Story's  Eq.  Jur. ,  sees.  1069-1074. 

Such  words  are  not  now  regarded  in  England  as  creating  a 
trust,  unless  on  tbe  whole  they  ought  to  be  construed  as  imper- 
ative: 2  Spence  b  l:!q.  Jur.  65;  Macnamara  v.  Jones,  1  Bro.  C.  C. 
481;  Meggison  v  Aloore,  2  Ves.  jun.  632.  And  the  rule  is  treated 
as  a  mere  artificial  one,  that  is  to  be  strictly  limited  to  the  de- 
mands of  authority.  It  looks  upon  the  words  as  prima  facie 
words  of  trust:  Podmore  v.  Gunning,  7  Sim.  665;  Worsley  v. 
GranvUle,  2  Ves.  sen.  335;  Berkley  v.  Ryder,  Id.  533.  Yet  any 
words  or  expressions  are  eagerly  seized  hold  of  as  indications  of 
a  contrary  intent:  Meredith  v.  Heneage,  1  Sim.  550,  552;  While 
V.  BHggs,  15  Id.  33;  S.  C,  Id.  300;  Knight  v.  KnigU,  3  Beav. 
172;  Sliaw  v.  Lawless,  5  CI.  &  Fin.  147, 153;  Earland  v.  Trigg, 
1  Bro.  C.  0.  143;  Foley  v.  Parry,  2  Myl.  &  K.  144. 

Where  it  is  apparent  that  the  kindness  or  justice  or  discretion 
of  the  devisee  is  relied  on,  no  trust  arises:  Bardswell  v.  Bards- 
well,  9  Sim.  319;  Pope  v.  Pope,  10  Id.  1;  Curtis  v.  Bippon,  5 
Madd.  434;  Knight  v.  Knight,  3  Beav.  148;  S.  O.,  Id.  172, 176; 
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Young  v.  MarHn,  2  Ton.  &  Col.,  N.  S.,  582,  590;  ifiiZtm  ▼. 
Keighley,  2  Yee.  jun.  530,  633.  And  if  it  can  be  implied  from 
the  words  that  a  discretion  is  left  to  withdraw  any  part  of  the 
subject  of  the  devise  from  the  object  of  the  wish  or  request,  or 
to  apply  it  to  the  use  of  the  devisee,  no  trust  is  created:  Lechr 
mere  v.  Lavie,  2  Myl.  &  K.  201;  Pope  v.  Pope,  10  Sim.  5;  Knighl 
V.  Knight,  3  Beav.  173, 174;  Wynne  v.  Hawkins,  1  Bro.  C.  C.  179, 
Sprange  v.  Barnard,  2  Id.  585;  Pushman  v.  PUlUer,  3  Ves.  jun.  7; 
Uad^  V.  Eade,  5  Madd.  121;  Norwood  v.  West,  1  Sim.  &  St.  389; 
Flint  V.  Hughes,  6  Beav.  342;  Bland  v.  Bland,  2  Cox,  354;  see 
also  2  Spence's  Eq.  Jur.  G5  et  seq. 

Now,  it  is  very  plain  that  on  the  former  hearing  of  this  cause 
Chief  Justice  Gibson  regarded  Mrs.  Pennock  as  having  the  right 
to  withdraw  the  principal  as  well  as  the  interest  for  her  own  use 
as  the  absolute  owner.  He  says:  ''  It  is  plain  that  she  was  to 
use,  not  only  the  income  of  the  personal  estate,  but  the  estate 
itself,  as  if  she  were  the  untrammeled  owner  of  it.  What  other 
meaning  can  be  given  to  the  word  '  absolutely '  ?  We  may  not 
strike  it  out,  and  if  he  meant  not  to  give  her  a  right  to  consume 
both  principal  and  proceeds  he  knew  not  what  he  said : "  Mb- 
Konkey's  Appeal,  13  Pa.  St.  258.  And  the  order  of  reference  to 
ascertain  "  the  value  of  the  surplus  of  the  testator's  personal 
property  unconsumed  at  Mrs.  Pennock's  death  "  was  a  conse- 
quence of  that  opinion.  But  it  was  not  a  legitimate  consequence, 
as  the  case  last  above  referred  to  proves;  for  if  she  might  apply 
the  principal  to  her  own  use,  then  there  can  be  no  trust,  and 
the  case  ought  to  have  been  dismissed,  not  referred.  How 
could  there  be  a  trust  in  the  legal  sense  of  that  word  ?  No  trust 
or  contract  that  is  uncertain  is  enforced  by  law;  because  the 
law  would  have  to  define  it,  or  in  other  words  create  it,  before 
enforcing  it. 

If  this  is  a  trust,  it  was  so  in  the  mother's  life-time,  and  could 
have  been  enforced  as  such.  But  how  compel  her  to  hold 
for  the  benefit  of  her  children  that  over  which  she  had  the 
absolute  control,  and  which  she  could  spend  as  she  pleased? 
If  she  could  thus  use  it,  she  was  no  trustee  in  the  eye  of  the 
law,  and  her  representative  can  not  be  so  treated  after  her 
death. 

In  fact,  she  did  act  all  her  life-time  as  if  she  were  the  absolute 
owner,  and  did  convert  almost  the  whole  of  the  property  to  her 
own  use  without  any  one  of  her  children  complaining  of  any 
breach  of  trust.  And  it  is  not  now  the  surplus  in  fact  that  they 
are  seeking  to  recover;  but  they  are  claiming  from  her  executor 
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an  account  of  their  property  converted  by  their  mother  to  hex 
own  use. 

It  can  not  be  denied  that  there  is  considerable  discrepancy 
in  the  English  decisions  on  this  subject,  and  nothing  less  can 
reasonably  be  expected.  An  artificial  rule  like  the  one  insisted 
on  here,  that  is  founded  on  no  great  principle  of  policy,  and 
that  sets  aside  while  it  is  professing  to  seek  the  will  of  the  tes- 
tator, must  continually  be  contested  and  must  be  frequently  in- 
vaded. And  DO  one  can  read  the  English  decisions  on  this 
subject  without  suspecting  that  all  important  wills  wherein 
similar  words  are  found  become  the  subjects  of  most  expensive 
contests,  and  give  rise  to  those  family  quarrels  which  are  the 
worst  and  most  bitter  and  distressing  of  all  sorts  of  litigation. 
We  may  well  desire  that  such  a  rule  shall  never  constitute  a 
part  of  our  law.  It  rejects  the  plain  common  sense  of  expres- 
sions, and  it  is  not  in  human  nature  to  submit  to  it  without  a 
contest. 

Let  us  examine  this  will  without  the  aid  of  this  antiquated 
rule.  Isaac  Pennock  says:  **  1  will  and  bequeath  unto  my  dear 
wife,  Martha  Pennock,  the  use,  benefit,  and  profits  of  all  my 
real  estate  during  her  natural  life,  and  also  all  my  personal 
•estate  of  every  description,  including  ground-rents,  bank-stock, 
bonds,  notes,  book-debts,  goods  and  chattels,  absolutely,  hav- 
ing full  confidence  that  she  will  leave  the  surplus  to  be  divided 
at  her  decease  justly  among  my  children." 

Now,  it  is  plain  that  if  the  words  of  confidence  were  left  out, 
Mrs.  Pennock  would  have  taken  the  personal  estate  absolutely. 
"What  did  he  intend  by  those  words  of  confidence  ?  Evidently 
to  commit  all  the  personal  property  to  the  discretion  of  his 
wife.  He  expected  her  to  use  it  as  she  pleased,  and  to  leave 
what  should  remain  at  her  death  ''  justly"  among  his  children; 
but  he  enjoined  nothing.  His  will  was  to  give  her  the  power  of 
disposal,  because  he  had  confidence  in  her.  He  intended  no 
interference  with  or  guidance  of  her  discretion;  but  trusted  all  to 
a  mother's  heart.  Yet  this  is  the  intention  which  the  law  is  ex- 
pected to  guide.  And  in  order  to  enforce  this  demand,  it  is  in- 
sisted that  she  had  but  a  life  estate  in  the  personal  property. 
But  the  testator  excludes  this  construction,  for  he  places  the 
real  estate  *'  for  life"  in  contrast  with  the  personal  estate  *'  ab- 
solutely;" and  contrasted  expressions  can  not  be  equivalent. 
And  yet,  without  forcing  this  construction,  this  case  is  at  an 
end  unless  it  be  insisted  that  the  mother  took  no  estate  at  all 
(or  herself;  which  is  too  absurd  to  be  thought  of.     And  as  to 
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the  nvofd  ''suiplus,"  it  can  have  no  other  meaning  than  the 
one  above  given,  and  that  given  by  Chief  Justice  Gibson  in  the 
opinion  t^fore  referred  to.  The  view  here  taken  of  the  words 
of  confl(^«nce  is  further  confirmed  by  other  parts  of  the  will, 
where  hi:  with  **  perfect  confidence  "  and  **  full  confidence,"  in- 
trusts his  children  to  the  kindness  of  their  mother.  Here,  sorely, 
he  was  intending  no  legal  trust. 

If  the  will  of  the  testator  was  to  give  to  his  wife  the  prop- 
erty, to  be  disposed  of  at  her  discretion,  it  is  not  for  the  court 
to  say  that  she  has  exercised  that  discretion  badly;  and  it  is  im- 
possible to  say  wherein,  under  a  change  of  circumstances,  he 
would  have  exercised  it  differently. 

We  may  now  add  that  we  know  of  no  American  case  wherein 
the  antiquated  English  rule  has  been  adopted,  and  that,  as  it  is 
now  regarded  even  in  England,  this  case  would  not  now  be 
governed  by  it:  Wynne  v.  Hawkins,  1  Bro.  C.  C.  179;  Sprange 
V.  Barnard,  2  Id.  585;  Eade  v.  Fade,  5  Madd.  118;  Flint  v. 
Hughes,  6  Beav.  342;  Ex  parte  Payne,  2  You.  &  Col.  636;  Bland 
V.  Bland,  2  Cox,  354;  Pushman  v.  FillUer,  3  Ves.  jun.  7;  Whit^ 
V.  Brigga,  15  Sim.  33;  Meredith  v.  Heneage,  1  Id.  542;  WiUiama 
V.  Williams,  5  Eng.  L.  &  Eq.  49.  See  also  Coates*  Appeal,  2  Pa. 
So.  131;  and  herein  we  agree  with  the  learned  judge  of  the 
court  below. 

It  is  not  to  be  disputed  that  these  views  are  directly  opposite 
to  those  expressed  by  this  court  when  this  cause  was  first  heard; 
but  we  can  not  help  it.  We  are  bound  to  decide  this  cause 
upon  our  present  views  of  the  law.  And  such  changes  of  opin- 
ion in  the  progress  of  a  cause  are  not  at  all  uncommon,  owing 
to  the  increase  of  information  or  the  change  of  judicial  func- 
tionaries, or  both.  The  case  of  Shaw  v.  Lawless,  5  CI.  &  Fin. 
129,  is  an  illustration  of  this,  and  it  belongs  to  the  class  of 
cases  we  have  been  discussing.  One  lord  chancellor  declared 
it  a  case  of  trust,  and  a  new  chancellor  granted  a  rehearing 
and  declared  the  reverse,  and  his  decree  was  affirmed  in  the 
house  of  lords.  Even  in  the  present  case,  the  opinion  first  de- 
clared adopted  the  old  English  rule  in  all  its  stringency,  while 
the  second  one  obviously  fiinches  from  a  full  application  of  a 
construction  so  artificial  and  unnatural.  Such  vacillations  are 
to  be  expected  where  an  unusual  rule  comes  to  be  first  applied. 
It  is  well  to  declare  at  once,  and  before  any  wrong  is  con- 
summated by  our  judgment,  that  the  rule  has  no  foundation  in 
any  of  our  customs  or  institutions,  and  no  place  in  our  law. 
Our  conclusions  are: 
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1.  Words  in  a  ^rill  expressiTeof  desire,  recommendation,  and 
confidence  are  not  words  of  technical  but  of  common  parlance, 
and  are  not  prima  facie  sufficient  to  convert  a  deyise  or  bequest 
into  a  trust;  and  the  old  Boman  and  English  rule  on  this  sub- 
ject is  not  part  of  the  common  law  of  Pennsylvania. 

2.  Such  words  may  amount  to  a  declaration  of  trust,  when  it 
appears  from  other  parts  of  the  will  that  the  testator  intended 
not  to  commit  the  estate  to  the  devisee  or  legatee,  or  the  ulti 
mate  disposal  of  it  to  his  kindness,  justice,  or  discretion. 

3.  By  this  will  the  absolute  ownership  of  the  personal  prop- 
erty of  Mr.  Pennock  is  given  to  his  widow,  with  an  expression 
of  mere  expectation  that  she  will  use  and  dispose  of  it  discreetly 
as  a  mother,  and  that  no  trust  is  created  thereby. 

Decree,  January  27, 1853.  This  cause  came  on  to  be  heard 
on  an  appeal  from  the  decree  of  the  orphans'  court  of  Chester 
county,  and  was  argued  by  counsel,  and  thereupou,  on  consid- 
eration thereof,  it  iQ  ordered,  adjudged,  and  decreed  that  all  the 
orders  and  decrees  made  in  the  said  orphans'  court,  and  in  this 
court,  since  the  appeal  from  the  first  decree  of  the  said  orphans' 
court,  sustaining  the  demurrer  of  the  respondents  and  dismiss- 
ing the  bill  or  petition  of  the  complainants,  be  vacated  and  set 
aside,  and  that  the  said  first  decree  of  the  said  orphans'  court 
be  affirmed,  and  that  the  parties  do  severally  pay  their  own 
costs. 


Precatory  Trusts. — ^A  testator's  children  ti^e  a  vested  interest  in  aa 
estate  devised  to  the  wife,  to  be  divided  *'  amongst  my  children  as  she  may 
think  best,"  and  on  failure  of  appointment  the  childrexi  take  equally  at  the 
wife's  death:  CcUhey  v.  CcUhey,  49  Am.  Dec.  714,  and  see  the  cases  cited  is 
the  note.  But  the  children  of  a  married  daughter  take  no  estate  under  the 
will  by  which  the  testator  bequeaths  lands  and  negroes  to  his  married  daugh- 
ter '*  and  her  heirs  forever,"  with  a  desire  that  the  negroes  work  on  the  land 
he  has  left  her  "  for  the  support  of  her  and  her  children."  The  gift  is  in  the 
daughter  exclusively:  Barnes  v.  Simms,  Id.  435.  But  where,  though  the  gift 
is  absolute  in  the  first  instance,  yet  by  plain,  unmistakable  language  the  tes- 
tator intended  a  trust,  his  intention  will  be  effective:  Lucas  v.  Lockhart,  48 
Id.  766.  The  subject  of  precatory  trusts  is  discussed  at  length  in  the  note  to 
Harrisons  v.  Harrison^s  Adm*x,  44  Id.  372-379.  The  principal  case  is  cited 
in  Beck*s  Appeal  46  Pa.  St.  632,  and  declared  to  establish  the  three  proposi* 
tions  which  the  court  in  the  principal  case  enumerate  at  the  end  of  the  opin- 
ion. "And  this,"  said  Bead,  J.,  in  that  case,  **I  believe  is  the  present 
English  doctrine." 

Mere  Words  ojt  BEOOMicENnATioN  or  Dbsirs  do  not  Crbatb  Trust  in 
an  absolute  devisee  or  legatee.  The  principal  case  is  cited  to  this  point  in 
Walker  v.  Hail,  34  Pa.  St.  487;  Kinter  v.  Jenks,  43  Id.  448;  Second  Rearmed 
ttc.  Church  v.  Disbrowy  52  Pa.  St.  224;  Spoaner  v.  Loff^,  108  Mass.  534; 
Bess  V.  Singler,  114  Id.  59;  Wood  v.  Seward,  4  Bedf.  275;  nnless  by  expresa 
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wordfl  of  the  testator  it  appean  that  the  reoommendation  was  intended  to  be 
obligatory,  asVhere  there  are  words  expressive  of  desire  as  to  the  direct  dis- 
position  of  the  estate:  Bvrt  ▼.  Herron,  66  Ba.  St  402. 

Common  Law  Prevails  in  Miohioan,  except  in  so  &r  as  it  is  repngzisat 
to  or  inoonsistent  with  the  state  statutes  or  state  oonstitation:  8Umt  v.  Ktyn^ 
43  Am.  Dec.  466;  in  Massachusetts,  so  far  as  it  is  applicable  to  the  condition 
of  that  state:  Ccmmonweaith  v,  Tark,  Id.  373;  and  in  Kentucky  it  prevails, 
except  as  modified  by  statute  or  local  institutions:  Latkrop  ▼.  Oommerdai 
Bank,  33  Id.  481. 

Thx  principal  oasi  IB  CITED  in  JoMtelehe  v.  Frodor,  48  Fla.  St.  471»  as 
expounding  the  mesning  of  the  word  "  surplus." 


LoKD  V.  OoEAN  Bank. 

120  Pxnini.TANZA  Staxk,  884.] 

Maker  op  Accommodation  Note  can  not  Set  up  Want  op  Consedkratiom 
as  a  defense  against  it  in  the  hands  of  a  third  person,  though  it  be  there 
as  collateral  security  merely. 

Accommodation  Paper  is  Loan  ot  Maker's  Credit  without  Restriction 
as  to  the  manner  of  its  use. 

Fact  that  Holder  has  Other  Collateral  Securities  ior  Same  Debt 
more  than  sufficient  to  cover  it  without  the  accommodation  note,  also 
pledged,  but  which  have  not  been  realized  so  as  to  extinguish  the  debt, 
is  no  defense  for  the  aocommodation  maker  against  the  pledgee  of  the 
note;  but  if  the  debt  had  been  so  extinguished,  the  pledgee  could  not 
recover. 

Whatever  is  not  Said  in  Affidavit  of  Defense  is  Taken  not  to  Exist. 

Judgment  Rendered  for  Want  of  Sufficient  Defense,  under  act  requir- 
ing nature  and  character  of  the  defense  to  be  sworn  to,  will  not  be 
reversed  because  the  circumstances  of  the  case  were  such  that  the 
defendant  could  not  know  with  certainty  whether  be  had  a  good  defense 
or  not.  The  defendant  should  ask  for  further  time,  first  satisfying  the 
court  that  he  lias  made  diligent  efibrt  to  inform  himself,  and  has  failed, 
not  through  his  own  laches;  or  if  the  defense  depends  upon  an  inspection 
of  documents  in  the  possession  of  the  adverse  party,  and  such  inspection 
has  been  demanded  and  refused,  he  should  move  for  an  indefinite  sus« 
pension  of  the  judgments 

Assumpsit  on  a  promissory  note.  The  opinion  sufficiently 
states  the  case. 

Arundel  and  FaUcm^  for  the  plaintiffs  in  error. 

Hopper^  for  the  defendants  in  error. 

By  Court,  Black,  C.  J.  This  suit  was  on  a  promissory  note 
made  by  W.  H.  Lord  k  Co.,  payable  to  the  order  of  Daniel 
Adee.  The  makers  received  no  consideration  from  the  payee. 
The  note  was  made  solely  for  his  accommodation.  He  indorsed 
it  to  the  Ocean  Bank  as  collateral  security  for  a  note  of  his  own 


1863.]  Lord  u  Ocean  Bank.  729 

which  had  been  previously  discounted  there.  These  fRsts  were 
stated  in  an  affidavit  of  defense,  but  the  district  court  gave  judg* 
ment  for  the  plaintifF,  being  of  opinion  that  if  proved  they  would 
be  insufficient. 

It  has  been  ruled  in  several  cases  that  one  to  whom  a  nego^ 
tiable  instrument  has  been  indorsed  as  collateral  security  for  a 
pre-existing  debt,  who  has  given  no  other  consideration  for  it, 
is  not  a  holder  for  value:  Felrie  v.  Clark,  11  Seig.  &  R.  377  [14 
Am.  Dec.  636];  Sailor  v.  HerUog,  4  Whart.  258;  Depeau  v.  Wad-^ 
dington,  6  Id.  220  [36  Am.  Dec.  216].  The  maker,  it  is  said, 
may  aver  any  ground  of  defense  against  the  indorsee  of  such  a 
note  which  would  have  been  competent  against  the  original 
payee:  Kirkpalrick  v.  Muirhead,  16  Pa.  St.  1 20.  This  rule,  taken 
without  modification,  would  make  the  facts  of  the  present  case 
a  complete  defense;  for  if  the  payee  had  kept  the  note  until  ma-* 
turity,  and  brought  suit  on  it  himself,  he  could  not  recover. 
But  the  maker  of  an  accommodation  note  can  not  set  up  the 
want  of  consideration  as  a  defense  against  it  in  the  hands  of 
a  third  person,  though  it  be  there  as  collateral  security  merely. 
He  who  chooses  to  put  himself  in  the  front  of  a  negotiable  in- 
strument for  the  benefit  of  his  friend  must  abide  the  conse- 
quence: Walker  v.  Bank  of  Montgomery,  12  Serg.  &  R.  382;  and 
has  no  more  right  to  complain  if  his  friend  accommodates  him- 
self by  pledging  it  for  an  old  debt  than  if  he  had  used  it  in  any 
other  way.  This  was  decided  in  Appleion  v.  Donaldson,  3  Pa, 
St.  381,  a  case  strongly  resembling  the  present  one.  Accommo- 
dation paper  is  a  loan  of  the  maker's  credit  without  restriction 
as  to  the  manner  of  its  use. 

The  affidavit  further  alleges  that  there  were  other  collateral 
securities  for  the  same  debt  more  than  sufficient,  without  this 
note,  to  cover  it.  If  these  other  securities  had  been  realized, 
and  the  debt  extinguished  by  them,  the  plaintiff  could  not  re- 
cover. But  the  affidavit  does  not  say  that;  and  whatever  is  not 
said  in  an  affidavit  of  defense  is  taken  not  to  exist. 

But  we  have  been  much  pressed  to  reverse  this  judgment 
because  the  circumstances  of  the  case  were  such  that  the  de- 
fendant could  not  know  vnth  any  certainty  whether  he  had  a 
good  defense  or  not.  We  repeat  what  we  have  often  said 
already,  that  the  law  requiring  the  nature  and  character  of  the 
defense  to  be  sworn  to  is  a  just  and  necessary  one,  and  its  influ- 
ence on  the  administration  of  justice  has  been  most  salutaiy. 
The  only  regret  of  those  who  are  well  informed  on  the  subject 
is  that  it  is  not  universally  adopted  in  all  the  courts  of  the 
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state.  Undoubtedly  a  case  may  arise,  once  in  a  while,  where 
the  defendant  is  not  and  can  not  be  so  informed  of  the  facts  as 
to  enable  him  to  swear  conscientiously  what  they  are,  or  even 
to  make  up  an  opinion  about  them.  In  such  a  case,  let  the  de- 
fendant satisfy  the  court  that  he  has  made  diligent  e£fbrt  to 
inform  himself,  and  that  he  has  failed  by  no  fault  or  laches  of 
bis  own,  and  we  can  venture  to  assure  him  that  he  will  have  as 
much  time  as  is  reasonably  necessary.  If  the  defense  depends 
upon  books  or  papers  which  are  in  the  hands  of  his  adversary, 
and  if  he  shows  that  he  has  demanded  an  inspection  of  them 
and  been  refused,  the  rule  for  judgment  ought  to  be  indefinitely 
suspended,  since  all  presumptions  are  against  the  party  who 
has  evidence  in  his  exclusive  possession  and  conceals  it.  But 
here  the  defendant,  without  asking  for  an  enlargement  of  the 
time,  and  without  claiming  his  right  (for  his  right  it  certainly 
was)  to  examine  the  papers  in  the  plaintiff's  hands,  put  in  an 
affidavit  which  discloses  no  defense.  He  rested  his  cause  upon 
it,  and  what  could  the  court  do  but  give  judgment  against  him? 
Judgment  affirmed. 

Plsadings  abk  to  be  Takxh  Most  Stbonqly  against  Plxadsr:  Prt$» 
ident  etc,  cj"  Natchez  v.  Minor^  48  Am.  Dec.  727. 

Dkfensks  not  Raised  bt  Pleadings  are  Waived:  Stewart  v.  Preston, 
44  Am.  Dec  621.  The  principal  case  is  cited  in  Marsh  v.  Marshall,  53  Pa, 
8t.  399,  to  the  point  that  whatever  is  not  raised  in  the  affidavit  of  defense  Im 
taken  not  to  exist.    So  in  Sterling  v.  AfercantUe  etc,  Ins.  Co.,  32  Id.  78. 

AOCOMMODATION  InDOBSER  IS  LlABLB  TO    HOLDER   BflCETVINQ  PaPER  AS 

Seouritt  for  pre-existing  liability:  Kimbro  v.  LyUe,  31  Am.  Dec.  585;  Blanch' 
ard  V.  Stevens,  50  Id.  723.  The  principal  case  is  cited  to  this  point,  as  re- 
specting a  nmker  or  indorser,  in  Work  v.  Kcue,  34  Pa.  St.  140;  Moore  v.  Baird, 
30  Id.  139. 

AocoifuoDATioN  Paper  is  Loan  of  Maker's  Credit  without  instruction 
as  to  the  manner  of  its  use.  The  principal  case  is  cited  to  this  point  in  Len- 
helm  V.  Wilmarding,  65  Pa.  St  75;,  Dunn  v.  Weston,  71  Me.  27a  And  the 
holder  or  indorsee  may  recover,  though  he  knew  of  the  nature  of  the  trans- 
action: Thalcher  v.  West  River  Nat.  Bank,  19  Mich.  202. 

The  principal  case  is  cited  in  Bank  qf  United  States  v.  Peahody,  20  Pa. 
St.  458,  as  deciding  that  **even  where  collateral  securities  are  placed  in  the 
custody  of  the  creditor,  if  he  has  been  guilty  of  no  negligence,  has  realized 
nothing  from  them,  and  has  never  withheld  information  concerning  them 
when  requested  to  furnish  it,  he  is  entitled  to  judgment  against  the  princi- 
pal debtor"  upon  the  original  obligation.  In  Lewis  v.  United  States,  14  Nat. 
Bank.  Reg.  70,  it  is  cited  to  the  point  that  a  creditor  holding  collaterals  is 
not  bound  to  apply  them  before  enforcing  his  direct  remedies  against  tht 
debtor. 
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GrODLEY  V.  HaOERTY. 

[20  Pjmijwiltawa  Stats,  887.] 

Okb  EBBomro  Builddto  to  Rent  uust  Employ  Rbasonabli  Skill  ahb 
DiuoiKOX  in  ite  erection,  regard  being  had  to  the  oses  and  purposes  for 
which  it  is  designed. 

OwNEB  OF  Building  that  Hk  has  Ebectzd  NEOuasNTLY  and  with  in* 
sufficient  and  improper  materials,  and  has  rented,  is  liable  in  damages 
for  injuries  to  one  employed  in  the  building  resulting  from  its  insufficient 
eonstruction. 

One  Krbctino  Bcildino  Expectiko  to  Rent  It  as  Wabehouse,  and 
knowing  that  in  such  case  a  strong  building  would  be  needed,  suitable 
for  heavy  storage,  and  knowing  after  its  completion  that  there  were  de- 
fects in  it  which  unfitted  it  for  the  designated  purpose,  who  leases  it  for 
warehouse  purposes,  yet  does  not  stipulate  in  his  lease  against  its  being 
used  for  heavy  storage,  is  liable  in  damages  to  an  employee  of  the  lessee, 
who,  while  attending  to  his  proper  business  therein,  is  injured  by  the 
fall  of  the  building. 

One  Injured  by  Fall  or  Building  Negligently  CoNarBucrED  may 
show,  in  a  suit  for  damages  against  the  owner,  that  the  owner  knew  that 
it  would  be  necessary  for  the  building  to  be  of  the  strongest  kind  in 
order  to  be  suitable  for  the  purpose  for  which  it  was  used  at  the  time  oi 
the  accident,  and  that  he  expected  to  lease  it  for  this  use. 

Case  by  Hagerty  against '  Godley  to  recover  damages  for  in* 
juries  to  the  plaintiff  resulting  from  the  falling  of  a  warehouse 
of  which  the  defendant  was  the  owner.  The  declaration  alleged 
that  the  defendant  owned  a  lot  of  ground  in  Philadelphia  upon 
which  he  erected  a  five-story  brick  building  so  loosely,  carelessly, 
unskillfully,  and  negligently,  and  of  such  insufficient  and  im- 
proper materials,  that  on  account  thereof  it  suddenly  fell  while 
the  plaintiff,  who  was  a  laborer,  was  engaged  therein  in  attend- 
ing to  his  proper  business,  and  that  the  plaintiff  was  injured 
thereby.  Issue  was  joined  upon  a  plea  of  not  guilty.  The  de- 
fendant had  leased  the  building  to  William  D.  Lewis,  the  col- 
lector of  the  port  of  Philadelphia.  The  lease  contained  no  pro- 
vision as  to  the  manner  in  which  the  building  should  be  used,  or 
defining  its  strength.  About  one  month  after  possession  was 
taken  under  the  lease  the  building  fell  while  goods  were  being 
stored  for  the  first  time,  and  while  the  plaintiff  was  engaged  in 
his  usual  occupation  of  storing  goods.  In  the  ruins  five  other 
persons,  similarly  engaged,  were  buried,  two  of  whom  were 
killed,  and  the  plaintiff's  arm  was  broken  and  he  was  otherwise 
injured.  The  plaintiff  was  at  that  time  a  day-laborer,  employed 
*'  to  store  goods  under  the  new  bonding  system."  The  plaintifl 
ehowed  that  the  building  was  intended  for  the  storage  of  heavy 
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artioIeB.    Lewis  testified  that  the  defendant  told  him  of  his  con- 
templated improTementSy  and  wished  to  know  whether  the  cus- 
tom-house would  zequire  them.    Lewis  replied  that  he  would 
say  nothing  to  induce  him  to  build,  but  if  after  the  buildings 
were  constructed  they  were  needed  by  the  custom-house,  he 
would  give  Godley  the  preference.     Godley  asked  him  if  they 
were  needed  what  kind  of  stores  would  be  required.     Lewis  told 
him  that  they  should  need  those  of  the  strongest  kind,  suitable 
for  the  storage  of  iron  and  steel  and  hardware  and  other  heavy 
articles.    This  conversation  was  frequently  repeated  while  Ood- 
ley  was  erecting  the  stores.    After  they  were  finished  Lewis  and 
one  Harris  made  a  partial  examination,  and  considering  them  to 
be  first-class  stores,  Lewis  agreed  to  rent  them.    This  testimony 
of  Lewis  the  defendant  objected  to.     Harris,  the  govemment 
store-keeper,  testified  that  he  had  no  doubt  that  Godley  erected 
the  building  expecting  the  government  to  take  it;  that  he,  Harris, 
had  encouraged  this  hope,  and  had  been  consulted  by  Godley 
as  to  the  shape  of  the  rooms,  and  the  like.    The  plaintiff  showed 
that  the  defendant  was  a  merchant,  not  an  architect  or  builder, 
but  that  he  nevertheless  superintended  the  construction,  and  was 
aware  of  the  method  and  plans  used  in  the  construction,  and 
that  bad  materials  were  used,  and  elliptic  arches  used  instead  of 
regular  arches  or  solid  walls.     The  defendant  was  shown  to  have 
been  cognizant  of  these  defects,  and  to  have  spoken  with  anxiety 
regarding  the  arches.     The  plaintiff  alleged  that  the  accident 
was  not  caused  by  any  misconduct  or  misuse  of  either  himself 
or  the  lessee.     The  defendant  alleged  that  in  the  erection  of  the 
building  competent  workmen  were  engaged  and  good  materials 
used;  that  a  defective  arch  had  been  removed;  that  a  crack  in 
one  of  the  arches  was  perceived  by  Harris  when  the  building 
was  first  occupied,  who  had  it  stopped  up,  but  expressed  confi- 
dence in  the  arch;  that  the  building  was  erected  under  the 
supervision  of  Harris,  a  govemment  officer,  who  advised  as  to 
its  construction,  and  with  whom  the  defendant  consulted  as  to 
the  strength  and  capacity  of  the  building;  that  the  collector 
examined  it,  and  after  the  examination  the  lease  was  made;  that 
the  lease  contained  no  warranty  of  any  kind,  and  the  defendant 
had  no  control  over  the  building  after  the  lease  was  made;  and 
that  he  had  cautioned  Harris  as  to  the  storing  of  sugar,  request- 
ing him  not  to  pile  it  more  than  four  boxes  high.     Verdict  was 
rendered  for  the  plaintiff.    The  defendant  assigned  error  to  the 
admission  in  evidence  of  the  conversations  between  Lewis  and 
the  defendant,  before  the  building  was  in  course  of  construction. 
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relative  to  the  uses  to  which  it  was  designed  and  the  degree  of 
strength  necessary,  and  to  the  charge  to  the  jury. 

Lex  and  WiUiamSy  for  the  plaintiff  in  error. 

Oosler  and  Porter ^  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  We  have  carefully  considered  the 
several  errors  assigned  in  this  cause,  and  all  that  has  been  urged 
in  support  of  them,  and  we  have  found  no  ground  for  reversing 
the  judgment.  The  evidence  of  Mr.  Lewis  was  properly  ad* 
mitted;  and  the  cause  was  put  to  the  jury  by  the  learned  judge 
who  presided  at  the  trial  in  a  manner  quite  as  favorable  to  the 
plaintiff  in  error  as  he  had  any  right  to  claim. 

We  care  not  how  distinctly  it  is  understood  that  when  a  man 
erects  a  building  to  rent  the  law  requires  a  reasonable  share  of 
that  regard  for  human  life  which  he  is  sure  to  manifest  when  he 
builds  for  his  own  inhabitancy  If  he  will  build,  as  is  charged 
and  found  in  this  case,  "loosely,  carelessly,  unskillfully,  and 
negligently,"  and  with  '*  insufficient  and  improper  materials," 
whereby  the  innocent  and  unsuspecting  are  injured,  let  him  re- 
spond in  damages.  He  is  bound  to  employ  reasonable  skill 
and  diligence  in  the  erection  of  his  building,  regard  being  had 
to  the  uses  and  purposes  for  which  it  is  designed. 

The  plaintiff  in  error  understood  from  the  first  that  if  the 
government  became  his  tenant  a  strong  building  would  be 
needed,  suitable  for  heavy  storage.  He  built  with  his  eyes 
open  to  that  object.  If  after  it  was  finished  he  knew  there 
were  defects  in  it  which  unfitted  it  for  the  designated  purpose, 
he  should  have  stipulated  in  his  lease  against  its  being  used  for 
heavy  storage.  He  omitted  his  duty  in  both  respects.  He  did 
not  build  a  strong  storehouse;  and  he  did  not  forbid  heavy  stor- 
age. He  must  bear  the  consequences  of  his  neglect,  and  he  has 
reason  to  felicitate  himself  that  they  are  not  more  serious. 

The  judgment  is  afiirmed. 

Liability  of  Ownebs  of  Pbbmibxs  DmonvsLV  Ck>KBTBi70TXD  ob  Oxn 
OF  Repair  fob  Injuries  Resultino  thebefbom. 

LiABiLiTT  OF  Landlobd  aso  Tbnant  Rxspbotivblt  for  nuiaanoes  or  in- 
juries from  failure  to  repair  is  treated  in  the  note  to  CUy  qf  Lowell  v.  Spattld- 
ing,  50  Am.  Dec.  77&-783,  and  the  subject  is  treated  under  the  heads  of:  1.  The 
liability  of  the  lessor  to  the  tenant;  2.  The  liability  of  the  lessor  to  strangers; 
3.  The  liability  of  the  tenant  to  strangers.  Upon  page  781  of  that  note  it  is 
said  that  the  lessor  will  be  liable  "where  a  house  or  other  erection  is  so  de- 
fectively constructed,  or  is  in  such  a  ruinous  condition  at  the  time  of  the 
demise,  that  it  subsequently  faUs  upon  and  injures  adjacent  property,  or  per- 
sons or  goods  of  strangers  lawfully  therein,"  and  to  this  point  the  principal 
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case,  together  with  others,  is  cited.  The  case  of  ReichenbaeKer  ▼.  Pahmeyer, 
8  III.  App.  217*  is  a  case  quite  similar  to  the  principal  case.  It  was  thera 
held  that  the  owner  of  building  in  a  ruinous  and  dangerous  condition  is  liable 
to  an  employee  of  his  tenant  for  injuries  sustained  by  reason  of  the  condition 
of  the  building.  A  landlord  letting  a  building  to  different  tenants  must 
keep  the  staircase  in  repair,  and  is  liable  for  injuries  suffered  by  a  tenant 
from  the  defectiveness  of  the  staircase.  The  fact  that  the  tenant  knew  of  the 
dangerous  condition  of  the  staircase  is  not  conclusive  evidence  that  he  did  not 
use  due  care:  Looney  v.  McLean^  129  Mass.  33;  S.  C,  37  Am.  Bep.  295.  If 
the  occupant  of  the  building  fail  to  use  due  care,  he  can  not  recover  for  inju< 
ries  resulting  from  the  bursting  of  a  water  pipe.  Where  the  contributory  neg- 
ligence  is  palpable,  it  may  become  a  pure  question  of  law:  Rudclphyy,  Fvchs^ 
44  How.  Pr.  155;  Brwm  v.  EUwtt^  45  Id.  182.  Persons  who  hold  a  fair,  and 
erect  structures  for  the  use  of  their  patrons,  are  liable  for  injuries  received  by 
the  occupants  from  the  breaking  down  or  falling  of  such  structures,  if  caused 
by  the  negligent  and  unskillful  manner  of  their  construction:  Latham  v. 
Boachj  72  III.  179.  An  owner  of  a  tenement-house  who  neglects  to  comply 
with  a  statute  requiring  him  to  provide  fire-escapes  is  liable  to  any  occupant 
who  suffers  injury  for  want  of  one:  Willy  v.  MtUUdy,  6  Abb.  N.  C  97. 
When  the  tenant  is  bound  to  repair,  the  landlord  is  not  responsible  for  any 
injuries,  unless  the  defect  existed  at  the  beginning  of  the  tenancy:  Union 
tic,  Co,  V.  Lindsay f  10  111.  App.  583.  So  the  landlord  is  not  liable  for  dam- 
ages incurred  from  a  defective  sidewalk  in  front  of  the  leased  premises,  unless 
he  has  expressly  agreed  with  the  tenant  to  keep  the  sidewalk  in  repair,  but 
the  tenant  is  liable:  City  of  Lowell  v.  Spauldiiig,  50  Am.  Dec.  775;  and  see 
the  note  to  this  case  referred  to  above,  which  discusses  this  subject  at  length. 
Where  the  owner  of  leased  premises  covenants  to  repair,  ho  will  bo  liable  to 
owners  and  oc(;upants  of  adjoining  land  for  injuries  resulting  from  a  fall  of 
the  defective  structure:  Benson  v.  Suarez,  19  Abb.  Pr.  61;  S.  C,  43  Barb. 
408;  Davenport  v.  Buehnan,  10  Bosw.  20;  S.  C,  16  Abb.  Pr.  341;  Anderson 
V.  Dickie,  26  How.  Pr.  105;  Cannavan  v.  Concklin,  1  Abb.  Pr.,  N.  S.,  271. 
But  a  landlord  who  has  covenanted  to  repair,  but  who  has  not  been  notified 
by  the  tenant  to  do  so,  is  not  liable  for  injuries  sustained  from  the  defective 
condition  of  the  premises  by  a  stranger  who  enters  at  the  invitation  of  the 
tenant:  Ploen  v.  Staff,  9  Mo.  App.  309.  One  who  lets  his  hall  for  public 
purposes  holds  out  to  the  public  that  it  is  safe,  and  he  is  bound  to  exercise 
proper  care  in  providing  safe  arrangements  for  entrance  and  departure  to 
those  invited  thereto.  And  one  may  recover  for  injuries  resulting  from  his 
stepping  off  an  unguarded  piazza,  the  door  leading  to  which  occupied  the 
same  relative  position  to  an  upper  flight  of  stairs  as  did  the  street  door  to  the 
lower  flight:  Camp  v.  Wood,  76  N.  Y.  92.  But  where  a  building  containing 
a  temporary  gallery  was  let  to  a  person  who  allowed  the  gallery  to  be  over- 
crowded and  filled  with  a  boisterous  and  excited  crowd,  and  during  their 
stamping  and  moving  about  the  gallery  gave  way,  the  lessor  and  owner  is  not 
liable  to  a  person  injured  thereby,  for  no  negligence  is  attributable  to  him: 
Edwards  v.  New  York  etc  B,  B.  Co.,  25  Hun,  634. 

General  Liability  of  Owners  to  Third  Persons. — It  is  the  duty  of 
owners  of  property  to  keep  it  in  such  a  condition  that  persons  who  are  \aw- 
fully  on  the  premises  shall  net  be  injured:  Baker  v.  Byrne,  58  Barb.  438.  The 
owner  must  exhibit  the  care  and  foresight  of  a  prudent  man  in  erecting  his 
structures  and  keeping  them  in  repair,  so  that  those  who  are  lawfully  on  the 
premises  shall  not  be  injured  by  defects  therein.  *'  While  a  man  has  a  right 
to  follow  his  own  tastes  and  inclinations  as  to  the  style  and  character  of  the 


1853.]  GoDLEY  u  Haoebtt.  735 

building  that  he  will  erect  upon  his  own  land,  yet  he  has  no  right  to  ereet  and 
maintain  there  a  bnilding  that  is  dangerous  by  reason  of  the  materials  nsed 
in  or  the  manner  of  its  constnxction,  or  that  is  inherently  weak  or  in  a  rain- 
ons  oondition,  and  liable  to  fall  and  do  an  injury  to  an  adjoining  owner  or  the 
public  Such  a  building  on  a  publio  street  Ib  a  public  nuisance,  and  is  a  pri- 
vate nuisance  to  those  owning  property  adjoining  it;  and  if  the  building  falls 
and  inflicts  injury  upon  the  adjoining  owners  or  their  property^  or  to  any  one 
who  is  lawfully  in  its  vicinity,  the  owner  is  liable  for  all  the  consequences 
that  ensue  therefrom:"  Wood  on  Nuisances,  seo.  109;  BoMon  v.  Suarez,  28 
How.  Pr.  611;  Ftrgustm  v.  Sdmii,  43  Ala.  398;  CkiUe  v.  StcUe^  19  Minn.  27; 
Paynit  V.  Rogers,  2  H.  Black.  350;  MvUen  v.  8L  John,  57  N.  Y.  567;  Tenaant  v. 
Ooiitotn,  2  Ld.  Raym.  1003;  Anonymoug,  11  Mod.  8.  Erecting  and  maintain- 
ing an  insecure  building  is  a  nuiaanoe:  Oagg  v.  Veiler,  41  Ind.  228.  And  a 
house  which  is  not  in  itself  a  nuisance  may  become  so  by  negligence  in  keep- 
ing it:  StcUe  v.  Purae,  4  McCord,  472.  The  fact  that  the  building  was  defect* 
ive,  thereby  causing  injury,  raises  a  presumption  of  the  owner's  negligence: 
Mullen  V.  St,  John,  57  N.  Y.  667.  But  this  presumption  is  rebutted  where 
the  injury  is  proved  to  have  resulted  from  vis  major  or  from  the  unantici- 
pated act  of  a  third  person:  Afahoney  v.  Libbey,  123  Mass.  20.  Ko  aver- 
ment need  be  made  in  the  declaration,  either  that  the  plaintiff  was  ignorant 
of  the  defect  or  that  it  was  known  to  the  defendant.  Proof  of  knowl- 
edge on  the  part  of  the  plaintiff  should  come  from  the  defendant,  as  it  is  a 
matter  of  contributory  negligence;  and  knowledge  on  the  part  of  the  defend- 
ant, being  an  ingredient  of  negligence,  may  be  proved  under  the  general 
allegation  of  negligence:  Knaresborough  v.  Belcher  etc.  Mining  Co,,  3  Saw. 
446.  The  owners  of  a  platform  built  over  a  canal  of  their  construction  are 
bound  to  keep  it  in  repair,  and  are  not  relieved  from  liability  for  injuries 
occurring  on  a  part  of  the  platform  constructed  by  a  subtenant:  Nash  v. 
MinneapolU  MiU  Co.,  24  Minn.  501.  A  liberty-pole  erected  according  to  the 
custom  of  a  city,  and  safely  and  securely,  is  not  a  nuisance:  AUegliany  v. 
Zimmerman,  95  Pa.  St.  287;  S.  C,  40  Am.  Bep.  649. 

Liability  to  VisrroBS  and  Pebsoms  Entering  under  Invitation.— 
When  persons  enter  the  house  of  another  for  business  purposes,  there  is  an 
implied  contract  on  the  part  of  that  other  that  his  place  of  business  is  suit- 
able for  the  transaction  of  his  business,  and  if  unsuitable  and  injury  result, 
he  will  be  liable.  He  is  bound  to  be  as  diligent  as  a  good  business  man  en- 
gaged in  his  line  of  business  would  be  in  providing  a  safe  place  of  business 
for  those  transacting  business  with  him:  Wharton  on  Negligence,  sees.  351, 
652-657i  821,  829.  A  different  and  less  liability  obtains  when  the  injured 
person  enters  upon  the  owner's  invitation.  In  that  case  the  relation  is  non- 
contractual. The  visitor  if  he  chooses  to  enter  engages  to  risk  the  same 
dangers  that  the  owner  who  invites  him  is  accustomed  to  undergo.  And  the 
owner  in  effect  offers  him  merely  the  privileges  of  his  house  as  it  is,  and  en- 
gages no  more  than  that  his  visitor  shall  be  exposed  to  no  more  dangers  than 
a  visitor  visiting  such  a  house  is  ordinarily  exposed  to:  Wharton  on  Negli- 
gence, sees.  350,  824  a,  825,  826.  But  the  owner  would  be  liable  even  to  a 
visitor  for  injuries  resulting  from  hidden  dangers  of  which  the  owner  was 
aware,  but  of  which  he  did  not  inform  his  visitor.  Such  dangers  as  these  are 
open  trap-doors,  spring-guns,  or  like  concealed  souroes  of  danger:  Id. ;  Soulk- 
eoU  V.  Stanley,  1  H.  &  N.  247;  Smith  v.  Dock  Co,,  L.  R.,  3  C.  P.,  326;  Wel- 
fare V.  B.  B.,  L.  R,  4  Q.  B.,  693;  BoM  v.  SmUh^  7  H.  &  N.  736;  Pierce  v. 
Whitcomb,  48  Yt.  127;  EUioU  v.  Pray,  10  Allen,  378;  PiUtburgh  R,  R.  v. 
Bingham,  29  Ohio  St.  364;  Stroub  r.  Loderer,  53  Mo.  38;  LouitviUe  etc  B.  i2. 
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▼.  Murphy,  9  Bnsh,  522.  In  Pittsburgh  H,  B.  Co.  v.  Bingham,  29  Ohio  St 
364,  it  is  said  that  the  owner  Is  not  liable  for  defects  in  constmction  causing 
injury,  when  the  injured  party  is  within  the  building  by  mere  permission,  and 
not  for  the  purpose  of  transacting  any  business.  The  visitor  can  not  recover 
for  injuries  resulting  from  mere  omissions  upon  the  part  of  the  owner  if  the 
danger  is  not  concealed.  Thus  in  Southcote  v.  Slcmley,  1  H.  &  N.  247*  the 
plaintiff  attempted  to  open  a  door,  from  which,  being  as  alleged  in  an  unsafe 
condition  through  the  negligence  of  the  owner,  a  large  piece  of  glass  fell,  in- 
juring the  plaintiff.  This  was  held  not  to  constitute  a  cause  of  action.  So 
where  one  is  invited  to  enter  a  building  for  a  particular  purpose,  the  access 
and  egress  must  be  safe,  but  if  he  wander  about  in  the  dark  through  mere 
curiosity  and  is  injured  by  the  buildin;;  being  out  of  repair,  he  can  not  re- 
cover from  the  owner:  Pierce  v.  Whiteomb,  48  Vt.  127.  A  portion  of  a  wharf 
Was  rented  to  a  mercantile  firm  by  the  agent  of  the  corporation  which  owned 
the  wharf,  the  agent  to  make  all  the  needful  repairs.  During  business  hours 
the  wharf  was  left  open  for  the  passage  of  persons  having  business  with  ves- 
sels lying  at  the  wharf.  While  a  person  was  engaged  in  carrying  a  trunk  to 
A  vessel  he  stepped  into  a  hole  in  the  wharf,  which  had  long  been  worn  through, 
and  was  severely  injured.  It  was  held  in  this  case  that  the  person  injured 
was  not  a  mere  licensee;  that  the  corporation  was  liable  on  the  principle  of 
respondecU  superior,  and  the  agent  was  liable  for  personal  negligence,  but  these 
liabilities  of  principal  and  agent  were  not  joint:  Campbell  v.  Portland  Sugar 
Co.,  62  Me.  552.  The  owner  is  not  an  insurer,  however.  If  he  has  been  dili- 
gent  and  careful,  he  has  done  all  that  the  law  requires  of  him,  providing  his 
structure  is  not  per  ae  a  nuisance.  Therefore,  due  care  being  used  in  erection 
end  maintenance  of  the  building  the  owner  is  not  liable  for  occult  defects 
where  he  has  no  reason  to  suppose  it  defective:  Warden  v.  FSneh,  70  Pa.  St. 
460;  Sdiell  v.  Second  Nat.  Bank,  14  Minn.  43.  So  where  injury  results  from 
vis  major  or  from  the  unanticipated  act  of  a  third  person,  the  presumption  of 
negligence  from  the  fact  that  the  building  proves  detective  is  rebutted:  Ma- 
honey  v.  Libbey,  123  Mass.  20.  Speaking  of  the  owner's  liability  to  visitors 
or  guests,  Wharton  says,  in  his  work  on  negligence:  "Those  latent  defects 
which  are  incident  to  the  ordiiuuy  wear  and  tear  of  houses,  or  which  spring 
from  the  bad  faith  or  negligence  of  the  builders  and  of  which  the  owner  has 
no  notice,  are  among  those  casualties  which  no  man  can  avoid  without  the 
exercise  of  that  extraordinary  care  and  vigilance  which  the  law  does  not  im- 
pose," and  will  not  render  him  liable  to  visitors  or  guests:  Wharton  on  Negli- 
gence, sec.  825.  A  religious  society  is  liable  to  one  invited  to  its  house  of 
worship  for  injuries  suffered  from  the  dangerous  condition  of  the  premises: 
Davis  V.  Central  Congregational  Society,  129  Mass.  367;  S.  C,  37  Am.  Rep. 
368. 

Injuries  and  Nuisances  to  Passers-by. — "Any  act  of  an  individual,  al* 
though  performed  upon  his  own  soil,  that  detracts  from  the  safety  of  travelers 
upon  a  public  street  or  highway  is  a  nuisance,  and  actionable  or  indictable  as 
such:'*  Wood  on  Nuisances.  128.  The  failure  to  perform  the  duty  of  keeping 
a  building  adjoining  a  street  safe,  and  resulting  damage,  are  prima  facte  evi- 
dence of  negligence.  The  owner  is  bound  to  observe  reasonable  care:  VinceU 
y.  Cook,  6  Thomp.  &  C.  562;  S.  C,  4  Hun,  318;  Mullen  v.  St.  John,  57  N.  Y. 
567.  A  building  or  a  brick  wall  projecting  over  a  street  or  adjoining  lot  is  a 
nuisance,  though  it  be  safe:  Oarland  v.  Toume,  55  N.  H.  55;  Meyer  v.  Metz- 
ler,  51  CaL  142.  And  permitting  the  walls  of  a  burned  building  to  stand  on 
a  public  street  in  a  dangerous  condition  renders  the  owner  liable  as  for  a  nui- 
sance: Beetor  etc  v.  Buckhout,  3  Hill  (N.  Y.),  193.    But  it  was  held  in  JenJba 
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r.  WUUanUf  115  Man.  217,  that  the  projeotion  of  a  bay-window  over  a  street 
tn  violation  of  law  was  not  necessarily  a  nuisance.  The  cornice  of  a  bnilding 
which  projects  over  a  sidewalk  in  a  dty,  and  which  is  being  constructed  in 
such  a  manner  as  to  be  dangerous  to  persons  using  the  sidewalk,  is  anuisanoe: 
Cfrove  V.  CUy  of  Fort  Wayne,  45  Ind.  429.  While  passing  the  defendant's 
premises  the  plaintiff  was  injured  by  a  piece  of  wood  falling  upon  him. 
There  was  evidence  to  show  that  the  missile  fell  from  the  defendant's  prem- 
iees.  If  this  was  a  fact,  it  was  prima  fade  proof  of  negligence  on  the  part  of 
the  defendant:  Clart  v.  Natianai  CUy  Bank,  1  Sweeny,  539.  So  one  who, 
while  lawfully  passing  along  a  street,  is  injured  by  the  falling  of  a  brick 
caused  by  the  dilapidated  condition  of  a  house  has  a  cause  of  action  against 
the  owner  of  the  house  for  the  damages  suffered:  Murray  v.  McShane,  52 
Md.  217;  S.  C,  36  Am.  Rep.  367.  Where  a  portion  of  a  chimney  falls 
through  the  unauthorized  act  of  a  third  person,  the  chimney  being  securely 
built,  the  owner  will  not  be  liable;  but  if  the  owner  permit  a  chimney  to  re* 
main  in  an  insecure  condition  after  it  has  been  rendered  so  by  the  unlawful 
act  of  a  third  pei'son,  and  an  injury  results  from  its  fall,  he  is  liable,  for  it  is 
his  duty  to  keep  it  safe:  SculUn  v.  Dclan,  4  Daly,  163;  Chray  v.  Boston  OcU' 
light  Co.,  IHlisM.  149. 

No  Liability  to  Trupasaera. — The  duty  of  the  owners  of  property  to  keep 
it  in  a  safe  condition  by  keeping  it  in  repair  does  not  in  general  extend  to 
those  who  are  upon  the  premises  without  right  or  permission:  Baker  v. 
Byrne,  58  Barb.  438;  Lory  v.  Cleveland  etc.  R.  Co.,  78  Ind.  323;  8.  C,  41  Am. 
hep.  572.  But  though  the  owner  of  private  grounds  is  under  no  obligation  to 
keep  them  safe  for  the  benefit  of  trespassers,  yet  where  such  trespassers  are 
children,  who  from  the  neighborhood  and  exposed  position  of  the  grounds  are 
likely  to  enter  upon  them,  reasonable  precautions  should  be  taken  to  prevent 
the  occurrence  of  accidents:  Coppner  v.  Pennsylvania  Co.,  12  111.  App.  600. 
And  the  trespasser  may  recover  for  injuries  resulting  from  direct  negligence, 
such  as  from  open  trap-doors  and  spring-guns:  Wharton  on  Negligence,  seo. 
348;  State  v.  Moore,  31  Conn.  479;  Cray  v.  Coonibs,  7  J.  J.  Marsh.  478. 

ZAabilUy  for  Negligence  of  Contractor. — For  injuries  resulting  during 
construction  from  defects  therein,  the  contractor  who  has  engaged  to  per- 
form the  work  will  be  liable,  unless  the  owner  has  been  negligent  in  employ- 
ing a  negligent  and  unsuitable  contractor:  dare  v.  Naiional  City  Bank,  40 
N.  Y.  Superior  Ct.  104.  The  contractor  who  engages  to  raise  a  house,  and  not 
the  owner,  will  be  liable  for  injuries  caused  to  the  house  of  an  adjoining 
owner  by  the  fall  of  the  house  while  being  raised,  if  the  contractor  was  not 
unskillful  or  unsuitable  to  do  the  work,  and  the  work  created  no  nuisance; 
otherwise  the  owner  would  be  liable:  Connera  v.  Ilenneaaey,  112  Mass.  96. 
See  Gardner  v.  Bennett,  38  N.  Y.  Superior  Ct.  197.  A  building  was  erected 
with  insufficient  strength  through  the  negligence  of  the  contractor.  But 
though  the  contractor  was  a  member  of  the  corporation  employing  him,  his 
knowledge  of  the  defect  was  not  imputable  to  the  corporation:  Dillon  v. 
Sixth  Avenue  B.  R.  Co.,  48  Id.  283.  But  one  is  liable  for  damages  caused 
from  a  negligently  constructed  connection  with  the  sewer,  though  the  work 
had  been  done  by  a  contractor:  Stwrgea  v.  Theological  Education  Society,  130 
Mass.  414;  S.  C,  39  Am.  Rep.  463.  An  employer  is  not  liable  to  one  of 
his  agents  or  servants  for  the  negligence  of  another  of  his  agents  or  servants, 
unless  he  was  at  fault  in  the  selection  of  the  agent,  or  in  some  other  respect. 
So  the  owner  of  tlie  building  is  not  liable  for  injury  done  to  one  contractor's 
work  from  the  fall  of  another  contractor's  work,  due  to  its  unskillful  con- 
struction: TreadweU  v.  Mayor  etc.  of  N.  Y.,  1  Daly,  123.  The  liability  ol 
Am.  Dbo.  Vol.  LIX'-47 
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Hm  employar  for  Uw  Mti  of  a  oontraetor  is  oooaidered  In  tbe  note  to  SUme  ▼. 
Cheshire  R.  J?.  Oarporatkm^  61  Am.  Deo.  20O-206. 

LiabilUp  <if  MwMpal  CbrportKioiw.— In  New  York,  the  bovd  of  edna. 
tion  in  oertein  aohool  diitrioti  are  created'  bodies  oocpocato,  and  aa  aneli 
liable  for  injuries  caused  by  a  school-house  being  oat  of  repair,  bnt  the 
bers  of  the  board  are  not  liable  in  their  indiTidoal  capacity.     A  jodgment 
against  the  corporation  would  be  satiified  oot  of  the  corporate  fonda^  and 
the  funds  the  corporation  is  empowered  to  raise;  Bonett  ▼.  Flak,  75  N.  Y.  303^  ,' 

312,  313.    In  LoM  v.  Dittria  TmonMp  qf  Woodbury,  58  Iowa»  402,  the  | 

plaintiff  had  no  remedy  against  a  school  district  for  personal  injaries  ans-  j 

tained  becanse  of  the  negligent  construction  of  a  school-building,  or  failnie 
to  repair  it.  The  school  district  is  a  public  corporation,  and  not  liable  in 
this  respect.  Thii  case  followed  Kincaid  v.  Hardin  County,  ^3  Id.  430, 
which  held  the  county  not  liable  for  a  defectively  constructed  conrt-hooae. 
Though  the  city  corporation  own  a  school-house,  if  they  do  not  employ  tiie 
contractors  who  engage  to  build  it,  and  have  no  power  to  do  so,  but  the  coo« 
tract  is  made  under  the  approval  of  the  board  of  education,  the  city  oor« 
poration  will  not  be  liable  for  the  negligence  of  the  oontraotors.  Tbe  rela* 
tion  of  master  and  servant  does  not  exist:  Treadufdl  v.  Mayor  etc  qfH,  Z., 
1  Daly,  123. 

LiABiUTT  OF  OwNXRS  OF  BuDOBs. — ^A  bridge  company  must  constmct  its 
works  with  care  and  caution,  and  look  after  their  condition  and  safety  with 
ordinary  vigilance  at  least,  and  Lb  liable  to  all  persons  who  are  injured  by 
reason  of  a  breach  of  such  duty.    Ordinsry  diligence  is  the  measure  of  the 
liability  of  a  bridge  proprietor.    Beyond  thii  he  is  not  an  insurer:  JF^nk/ori 
Bridge  Co,  v.  WiUiame,  35  Am.  Dec.  155;  Siohesy.  Ti/t,  64  Ga.  312;  a  a, 
37  Am.  Rep.  75;  Beecher  v.  Derby  Bridge  etc  Co,,  24  Conn.  491.    The  belief 
that  the  bridge  was  safe  will  not  relieve  the  owners  from  liability.     Their 
negligence,  however,  must  be  averred:  FraiU^ori  Bridge  Co,  v.  WiUiame,  35 
Am.  Dea   155.    Ordinary  diligence  merely  is  requisite,  and  a  bridge  com* 
pany  is  not  liable  for  injuries  to  a  foot-passenger  occurring  before  nine  o'clock 
in  the  morning,  and  occasioned  by  the  freezing  of  rain  that  had  fallen  on  the 
sidewalk  during  tbe  previous  night:  Evere  v.  JTudaon  River  Bridge  Co,,  13 
Uun,  144.    But  it  is  the  duty  of  the  owner  of  a  bridge  to  keep  it  in  repair; 
and  if  it  be  out  of  repair,  and  one  falls  frem  it,  the  owner  wiU  be  liable  for 
the  injuries  suffered,  and  the  burden  of  proving  contributory  negligence  will 
be  upon  the  owner:  Hays  ▼.  Oallagher,  72  Pa.  St.  136.     A  bridge  corporation 
Ib  liable  for  an  injury  occasioned  to  the  horse  of  a  passenger  over  such  bridge 
by  defects  in  the  way  leading  thereto  from  the  public  highway,  which  it  has 
adopted  as  a  part  of  such  bridge,  where  it  is  required  by  statute  to  keep  the 
bridge  in  repair;  and  the  measure  of  damages  will  be  not  merely  the  Talue  of 
the  horse,  but  moneys  prudently  expended  in  attempting  to  cure  him:  Wat» 
son  V.  Proprietors,  31  Am.  Dec.  49.     In  an  action  to  recover  damages  for  aa 
injury  to  the  plaintiff's  horse,  occasioned  by  a  defect  in  the  floor  of  the  de* 
feu<lant*s  bridge,  it  was  not  enroueous  to  instruct  that  the  defendants  were 
not  liable,  unless  there  was  culpable  neglect  on  their  part  in  allowing  the 
bridge  to  be  unsafis  and  out  of  repair;  and  if  they  were  thus  liable,  the  jury^ 
in  estimating  damages,  were  not  necessarily  confined  to  the  eacact  deteriora* 
tion  in  value  of  the  plaintiff 's  horse  caused  by  the  injury,  but  might  take 
into  consideration  the  fact  that  the  phuntiff  had  been  put  to  the  necessity  of 
seeking  redress  in  court,  although  they  should  not  consider  taxable  costs: 
Beecher  v.  Derby  Bridge  etc,  Co.,  24  Conn.  491.    One  injured  by  a  defect  in  a 
private  bridge  used  by  the  public  may  recover  from  the  owner  who  knew  it 
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to  be  unsafe:  Campbeay,  Bcyd^  88  N.  G.  129;  S.  C,  43  Am.  Bep.  740.  Bat 
see  QanUrti  ▼.  EgerUm,  L.  R.,  2  C.  P.,  371.  But  the  owner  of  a  private  bridge 
not  Qsed  by  the  public  is  not  liable  for  injuries  caused  by  defects  therein, 
unless  the  person  injured  had  a  special  right  to  pass  over  it:  LouisviUe  etc. 
B,  R,  V.  Murphy,  9  Bush,  522.  See  also  OoMtret  v.  EgerUm^  L.  B.,  2  G. 
P.,  371.  The  faHare  of  the  owner  of  land  to  keep  in  repair  a  bridge  erected 
by  him  over  a  ditch  which  he  dug  through  a  highway  renders  him  answer- 
able, irrespective  of  his  negligence  to  any  person  who,  not  being  guilty  of 
gross  negligence,  is  injured  by  the  bridge:  Dygert  v.  Schenck,  35  Am.  Dec. 
575.  Had  it  been  built  across  a  natural  stream,  and  dedicated  to  public  use, 
the  public  would  have  been  liable  for  its  repair.  The  board  of  chosen  free- 
holders, whose  duty  by  statute  is  to  keep  bridges  in  repair,  is  liable  for  de- 
fects in  a  bridge,  but  they  were  held  not  to  be  liable  to  a  civil  suit  by  a  pri- 
vate person  for  damages  from  a  defect  in  the  bridge,  but  the  remedy  was  by 
presentment  or  indictment:  Freeholders  of  Sussex  v.  StrcuUr,  Id.  530.  The 
worthless  or  decayed  condition  of  a  public  bridge,  or  the  peril  attending  its 
crossing,  wiU  not  authorize  its  destruction  or  injury  by  one  not  suffering  pcur- 
ticular  annoyance  or  injury:  Owens  v.  StcUe,  52  Ala.  400.  But  one  whose 
duty  it  is  to  repair  a  bridge,  but  who  does  not  do  so,  is  liable  to  indictment 
as  for  a  nuisance:  7  Bac.  Abr.  232,  B. 

Contributory  Negligence, — ^Where  a  bridge  becomes  defective  by  the  natural 
decay  of  its  timbers,  and  the  danger  is  not  open  and  visible  to  all,  the  owners 
who  keep  it  open  and  continue  to  take  toll  are  liable,  although  they  notified 
a  person  who  was  injured  not  to  try  to  pass  over:  RaiuiaU  v.  Proprietors^ 
25  Am.  Dec.  453.  See  Stokes  v.  Tift,  64  Ga.  312;  S.  0.,  37  Am.  Bep.  75.  But 
one  who  in  crossing  an  unsafe  bridge  is  injured  by  a  fall  from  it  can  not  re- 
cover if  he  was  warned  of  the  condition  of  the  bridge,  and  directed  to  another 
bridge  near  by  which  was  safe:  Wood  v.  VUlctge  qf  Andes,  11  Hun,  543.  And 
one  who  has  actual  knowledge  of  the  unsafety  of  the  bridge,  or  reasonable 
ground  to  apprehend  its  condition,  can  not  recover  if  injured  while  attempt- 
ing to  cross  it:  Folsom  v.  Underhill,  36  Vt.  580;  EarlviUe  v.  CarUr,  6  111. 
App«  421.  The  employee  of  a  bridge  company,  who  knew  of  the  unsafe 
condition  of  the  bridge  but  did  not  inform  the  owners,  who  were  ignorant  of 
the  cobdition  of  the  structure,  is  guilty  of  contributory  negligence,  and  his 
representatives  can  not  recover  if  he  is  killed  by  reason  of  these  defects: 
Mansfield  Coal  etc.  Co,  v.  McEnery,  91  Pa.  St  185;  S.  G.,  36  Am.  Rep.  662. 
Where  a  blind  person  walked  off  a  bridge  which  was  defective  iu  wanting  a 
rail,  it  can  not  be  said,  as  a  matter  of  law,  that  he  was  contributorily  neg- 
ligent, but  this  is  a  question  for  the  jury  to  consider,  taking  into  account 
his  familiarity  with  the  road  and  his  ability  to  pass  the  defect  without  acci- 
dent, and  also  his  attempting  to  cross  the  bridge  without  a  guide:  Steeper  v. 
Sandoum,  52  N.  H.  244;  see  Gonzales  v.  N,  Y,  d:  Harlem  /?.  i?.  Co.,  33  N.  Y. 
Superior  Gt.  57;  Staples  v.  Canton,  69  Mo.  592.  No  action  lies  against  a  city 
which  u  bovnd  to  keep  a  bridge  in  repair  to  recover  damages  suffered  by 
reason  of  a  defect  therein  by  an  inhabitant  of  the  city,  who  at  the  time  the 
injury  was  received  was  driving  across  the  same  at  a  rate  of  speed  faster  than 
a  walk,  contrary  to  a  city  ordinance,  although  he  was  ignorant  of  the  exist- 
ence of  the  ordinance:  Heland  v.  Lowell,  3  Allen,  407.  The  general  princi- 
ples of  contributory  negligence  are  laid  down  in  the  note  to  Freer  v.  Cameron, 
55  Am.  Dec.  666-678. 

The  principal  case  is  cited  in  Ardesco  Oil  Co,  v.  Oilson,  G3  Pa.  St.  151, 
to  the  point  that  the  rule  of  respondeat  superior  applies  only  when  the  rela- 
lion  of  master  and  servant  exists,  not  when  a  contractor  is  employed  to  pe^ 
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form  certain  work.  The  principal  case  was  affirmed  and  followed  in  Carwm 
V.  Oodlej/j  26  Id.  115;  and  the  principal  case  and  Carson  v.  OodleyBre  cited 
in  P,  F,  W.  df  a  R'y  Co,  v.  GUleland,  56  Id.  451,  to  the  point  of  the  lia- 
bility of  the  owner  of  a  defective  warehoase  to  an  employee  of  his  lessee. 
To  the  same  point  it  is  cited  in  ReichesibcLeher  v.  Pahmeyer,  8  BL  App.  219, 
which  holds  to  mnch  the  same  effect  as  the  principal  case.  PurceU  v.  Eng' 
lUih,  81  Ind.  41,  was  a  case  where  a  tenant  sought  to  recover  damages  of  the 
landlord  for  injuries  suffered  from  ice  upon  a  staircase  leading  to  the  rented 
house.  It  was  held  that  the  tenant  could  not  recover  in  the  absence  of  a 
covenant  to  keep  the  premises  in  a  safe  condition;  and  the  principal  case  was 
distinguished  as  being  an  action  by  a  stranger  against  the  landlord,  and  there* 
fore  not  in  point. 


KuNTZMAN  V.  Weaver- 

[20  PEinrflTLTANXA  STATS,  422.] 

In  Action  on  Warranty  of  Soundness  of  Horse,  Testimony  as  to 
Soundness  of  Horse  by  witnesses  who  saw  the  horse  about  the  time 
of  the  sale,  and  especially  wliile  in  the  possession  of  the  purchaser,  is 
competent  to  go  to  the  jury  upon  that  question. 

Upon  Breach  of  Warranty  of  Soundness  of  Horse,  purchaser  may  re- 
turn horse  and  recover  price  paid,  with  interest  from  the  time  of  the 
return. 

Action  by  Weaver  against  Kuntzman,  upon  an  alleged  warranty 
of  a  horse  sold  to  the  plaintiff  by  the  defendant.  The  plaintiff 
returned  the  horse,  and  sought  to  recover  the  purchase  price 
and  interest.  The  plaintiff  introduced  evidence  tending  to  prove 
that  the  horse  was  spavined,  and  that  Kuntzman  had  warranted 
the  soundness  of  the  horse.  The  fourth  exception  on  the  part 
of  the  defendant  and  plaintiff  in  error  was  to  the  rejection  of 
evidence  that  the  horse  was  not  spavined  while  in  Weaver's  sta- 
ble, some  two  months  after  the  sale.  The  fifth  exception  was  to 
the  rejection  of  evidence  that  the  horse  never  went  lame  after 
W^eaver  returned  him.  The  seventh  and  eighth  were  to  the  re- 
jection of  evidence  that  the  horse  had  no  spavin,  and  was  not 
lame  at  the  time  he  was  returned.  There  were  several  other  ex- 
ceptions upon  which  error  was  assigned;  and  error  was  also 
assigned  to  the  charge  of  the  court  that  if  Kuntzman  warranted 
the  horse,  and  he  proved  to  be  unsound,  the  purchaser  might 
return  him  and  recover  the  price  paid,  vnth  interest  from  the 
time  of  the  return.  Verdict  was  for  the  plaintiff,  and  the  de< 
fendant  brought  error. 

Eeeae  and  Porter,  for  the  plaintiff  in  error. 
Bridges  and  King,  for  the  defendant  in  error. 


1853.]  Wetherill  v.  Netlson.  741 

By  Coiiri,  Woodwabd,  J.  In  rejecting  the  evidence  in  the 
defendant's  fourth,  fifth,  seventh,  and  eighth  bills  of  exception 
'we  think  the  court  were  clearly  in  error. 

This  was  an  action  on  the  warranty  of  the  soundness  of  a 
borse.  The  breach  of  the  warranty  consisted  in  an  alleged 
spavin.  The  plaintiff  alleged  a  spavin,  and  the  defendant  denied 
it.  The  testimony  of  witnesses  who  saw  the  horse  about  the 
time  of  the  sale,  and  especially  whilst  in  Weaver's  possession, 
was  competent  to  go  to  the  jury  on  that  question.  The  defend- 
ant offered  to  prove  by  these  witnesses  that  the  hoi'se  was  not 
Bpavined  and  did  not  go  lame.  Their  opportunities  and  capaci- 
ties to  form  correct  opinions,  and  the  consequent  value  of  their 
testimony,  were  for  the  jury  to  estimate;  but  it  is  difficult  to 
conceive  how  any  evidence  could  be  more  pertinent  to  the 
issue. 

We  see  no  other  errors  in  this  record;  but  for  these  the  judg- 
ment is  reversed,  and  a  venire  de  novo  is  awarded. 


What  Defects  Amount  to  Beleacu  of  Warranty  of  Soundness:  See 
this  subject  extensively  discussed  in  the  note  to  Roberts  v.  Jenhins,  53  Am. 
Dec  173-179. 

Measure  of  Damages  in  Action  for  Bkeach  of  Warranty  of  Sound- 
ness: See  note  to  Cary  v.  Orumcm,  40  Am.  Dec.  303,  where  the  rule  is  stated 
to  be  the  difference  between  the  actual  value  and  the  value  as  warranted.  To 
the  same  effect  is  Voorhees  v.  Earl,  38  Id.  588.  Damages  for  the  keeping  of 
a  horse  by  a  purchaser  before  offering  to  return  him  can  not  be  recovered  in 
an  action  for  a  fake  affirmation  as  to  the  soundness  of  the  animal:  West  v. 
Anderson,  21  Id.  737. 


Wethebill  n.  Neilson. 

[20  PsmfSTLVANZA  STATS.  448.1 

Purchaser  Takes  Risk  of  Quality  of  Article  Purchased,  unless  it  be 

warranted  or  he  be  fraudulently  misled  as  to  it. 
Mere  Representations  as  to  Qoality  of  Goods  Sold  do  not  constitute 

a  warranty. 
Evidence  of  Special  Custom  among  Certain  Traders,  making  common 

words  of  representation  words  of  warranty,  is  not  admissible. 

Assumpsit  on  a  promissory  note  made  by  Wetherill  &  Co.,  the 
defendants,  and  admitted  to  have  been  given  to  the  plaintifl 
Neilson  in  payment  for  a  quantity  of  soda-ash  purchased  by 
the  defendants  from  the  plaintiff.  At  the  trial,  in  behalf  of  the 
defendants,  William  Trimble,  a  merchandise  broker,  testified 
that  he  had  negotiated  the  sale  of  the  soda-ash;  that  Neilson 
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had  giyen  him  a  specification  of  the  soda-ash,  repieeenting  it  to 
be  Johnson's  biand  and  of  forty-eight  degrees  strength;  and 
that  he  so  represented  the  article  to  the  defendants,  and  that  he 
was  authorized  by  Neilson  to  do  so.  Testimony  to  the  effect 
that  the  soda-ash  in  question  was  below  forty-eight  per  cent 
test  and  not  merchantable,  and  that  the  defendants  offered  to 
return  the  goods  to  the  plaintiff  as  soon  as  its  deficient  quality 
was  discovered,  was  not  admitted  by  the  court,  and  the  defend- 
ants excepted.  The  defendants  offered  to  prove  a  custoni  of 
trade  at  Philadelphia,  under  which  soda-ash  was  sold  upon  the 
representation  of  the  seller  as  to  the  percentage  of  aUcali  in  it. 
and  without  sample  or  warranty.  The  court  refused  to  admit 
this  evidence,  and  the  defendants  excepted.  Verdict  was  ren- 
dered for  the  plaintiff,  and  the  defendants  brought  error. 

Northrop  and  Campbell,  for  the  plaintiffs  in  error. 

OuilloUf  for  the  defendant  in  error. 

By  Court,  Lowbie,  J.    There  is  no  difference  in  principle  be- 
tween this  case  and  the  numerous  ones  referred  to  in  the  ax^ga- 
ment,  all  establishing  the  rule  that  the  purchaser  takes  the  risk 
of  the  quality  of  the  article  purchased,  unless  it  be  warranted  or 
he  be  fraudulently  misled  as  to  it.    If  mere  representations  were 
to  be  treated  as  part  of  this  contract,  it  is  not  easy  to  see  why  they 
should  not  be  so  as  to  all  other  contracts.    And  if  they  were, 
then  the  law  would  foster  a  spirit  of  litigation  by  encouraging 
every  man  who  is  disappointed  in  the  advantages  expected 
from  a  bargain  to  drown  his  sorrows  in  the  excitement  of  au 
action  at  law.     The  law  repairs  broken  contracts,  but  it  does 
not  attempt  to  satisfy  mere  expectations.    It  is  especially  im- 
portant that  this  should  be  the  rule  as  to  representations  of  the 
quality  of  goods  sold;  for  there  is  nothing  on  which  people  are 
more  apt  to  differ,  and  nothing  on  which  they  are  less  apt  to 
trust  each  other. 

There  is  nothing  in  the  representations  of  the  agent,  and 
what  is  more  to  the  purpose,  nothing  in  the  authority  given  to 
him,  that  would  justify  a  finding  of  either  warranty  or  fraud, 
and  therefore,  the  court  was  not  wrong  in  saying  tiiat  the  de- 
fense had  failed.  None  of  the  offers  of  evidence  tended  to 
overcome  this  difficulty,  and  they  were  therefore  properly 
rejected. 

As  to  the  offer  to  prove  a  special  custom  in  Philadelphia  aa 
to  the  special  article  of  soda,  if  it  means  anything  at  all,  it 
means  that  when  people  in  Philadelphia  are  selling  soda,  com- 


( 


1853.]  Wetherill  v.  Neilson.  743 

mon  English  words  of  representation  become  words  of  war- 
ranty. It  must  be  conceded  that  snch  evidence  has  been  ad- 
mitted: Snowden  v.  Warder,  3  Bawle,  101;  but  never  without 
serious  doubt,  and  we  have  found  ourselves  unable  to  follow 
the  example:  See  Coxe  v.  Heisley,  19  Pa.  St.  243.  The  courts 
must  be  allowed  to  understand  common  English  without  the  aid 
of  witnesses.  The  law  is,  that  mere  representation  does  not 
constitute  a  warranty.  If  we  admit  evidence  of  this  special 
custom,  we  allow  the  law  to  be  changed  by  the  testimony  of 
witnesses,  or  by  the  soda  dealers  of  Philadelphia.  If  parties 
mean  to  warrant,  it  is  very  easy  for  them  to  say  so.  If  we 
imply  a  warranty  from  such  special  customs,  it  is  very  easy  to 
Bee  that,  theoretically,  all  contracts  are  prima  facie  undefined; 
for  we  can  not  know  what  special  customs  will  be  needed  to  aid 
in  their  interpretation.  Morality  could  gain  nothing  by  the 
admission  of  such  a  principle  into  the  law.  Such  evidence 
would  affect  written  as  well  as  verbal  contracts.  The  custom, 
if  respected  at  all,  must  be  regarded  as  part  of  the  contract, 
whether  written  or  verbal,  and  then  their  uncertainty  is  Appar- 
ent. 
Judgment  affirmed. 

Wabbahty  of  Qualitt  not  Ihpued  IK  ExaouTSD  Salbs  of  Goods: 
Seime  v.  2>ard,  55  Am.  Deo.  821;  CftUif  ▼.  BowUreCt  54  Id.  138,  and  noto 
145;  Dickson  v.  Jordan,  53  Id.  403,  and  note  citing  prior  cases.  So  where 
goods  are  sold  on  inspection:  Carun  v.  BaiUie,  57  Id.  659. 

Custom  in  Sale  of  Pabticular  Class  of  Goods  CoNTROLLnio  Gkkxbal 
RuLB  OF  Law  is  Inadmissible:  Beime  v.  Dord,  55  Am.  Dec.  321,  and  note 
329,  ooUectiiig  the  prior  cases  in  this  series.  The  principal  case  is  cited  to 
the  point  that  a  usage  of  trade  can  not  make  a  warranty  out  of  what  would 
not  otherwise  be  one,  in  DickiTiaon  v.  Octy,  7  Allen,  32;  Barnard  v.  Kellogg, 
10  WaU.  393. 

Rbpbesentations  do  not  Constitute  Wabbantt:  McFarland  v.  2feuh 
man,  34  Am.  Dec.  497,  and  note  citing  prior  cases  503;  at  least,  as  regards 
matters  of  opinion,  for  it  is  held  that  positive  representations  of  matters  of 
facts  do  constitute  a  warranty:  Towell  v.  Oatewood,  33  Id.  437;  Kinley  v. 
FUzpairiek,  34  Id.  108,  and  cases  cited  in  the  note.  The  word  "warrant" 
Is  not  necessary:  Id.  Vendee  must  prove  either  fraud  or  warranty  in  action 
for  price  of  goods  in  order  to  defend  on  the  ground  of  the  bad  qusJity  of  the 
goods.  The  principal  case  is  cited  to  this  effect  in  Heilbruner  v.  Wayief  61 
Pa.  St  261. 
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Reimeb  v.  Stubeb. 

[90  PmMILTAIA,  SXAXI^  4SB.] 
PftnOMPTIOR  CBMA.TKD  BT  LaPSB  OF  TiMX  19  FaVOR  OF  EASBMBHT  ifl 

wflftkened  by  the  mere  inattention  or  ignonnoe  of  the  owner  of  the  land 
respecting  the  fact  that  an  easement  in  it  is  used  by  another. 

Ko  Pbxsumftzon  of  Q&ant  Abihis  from  Adyebsx  Bmjotxxht  of  £asb- 
MBNT  against  minor  or/eme  eooert;  but  a  second  disability  added  to  one 
which  existed  when  the  adverse  enjoyment  first  began  is  always  di 
garded.  So  a  coverture  which  took  place  daring  infancy  is  not  taki 
into  acconnt  after  the  infancy  has  ended. 

Right  of  Wat  ovbs  Ukinclosid  Woodlavd  can  be  acquired  by  user  for 
twenty-one  years. 

SXCKPnONS  WILL  NOT  BE  C0N8IDBRED  UNLBS8  SbT  OUT  IK  PaFER-BOOK    MM 

the  role  of  court  requires. 

Case  for  damages  caused  by  obstructing  a  private  way.    Sta« 
ber,  the  plaintiff,  claiined  the  right  of  way  by  user.    Beimer^ 
the  defendant,  was  a  tenant  of  the  owner  of  the  land,  and  ob- 
'  structed  the  way  by  putting  a  fence  across  it  by  direction  of  the 
owner  of  the  land,  which  was  unindosed  woodland.    The  rule 
of  court  referred  to  in  the  opinion  was  to  the  effect  that  each 
error  assigned  should  be  separately  specified,  and  that  no  speci- 
fication should  embrace  more  than  one  point  or  one  bill  of  ez« 
captions,  or  raise  more  than  one  distinct  question.    There  were 
four  assignments  for  error:  the  first  assigned  error  to  evidence 
'*  as  mentioned  in  the  first  and  second  bills  of  exceptions; "  the 
second  ^*  as  mentioned  in  the  third,  fourth,  and  fifth  bills  of 
exceptions;"  and  the  third  referred  to  ''the  sixth  and  seventh 
bills  of  exceptions."    The  case  is  otherwise  sufficiently  stated  in 
the  opinion. 

Porter,  for  the  plaintiff  in  error. 

Beeder,  for  the  defendant  in  error. 

By  Court,  Blaok,  C.  J.  This  was  an  action  for  disturbing^ 
the  plaintiff's  right  of  way  over  land  of  which  the  defendant 
was  in  possession.  The  plaintiff's  title  to  the  way  was  founded 
on  user  for  upwards  of  twenty-one  years,  and  some  evidence 
was  given  which  showed  that  he  had  enjoyed  it  for  more  than 
forty-five  years.  The  owner  of  the  land  was  a  woman;  she  died 
five  years  before  suit  brought;  was  married  thirty-five  yeara 
before  her  death;  was  a  minor  at  the  time  of  her  marriage;  had 
seldom  visited  the  place,  and  never  the  woodland  through  which 
the  way  ran. 

1.  The  mere  inattention  of  the  owner  of  land  to  the  fact  that 
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an  easement  in  it  is  nsed  by  another  does  not  weaken  the  force 
of  the  presumption  which  the  lapse  of  time  creates.  Such  pre* 
sumptions,  like  the  statutes  of  limitation,  will  work  out  their 
purpose,  though  the  party  affected  by  them  should  close  his 
eyes.  It  would  not  do  to  say  that  the  mere  ignorance  of  the 
owner  repelled  the  presumption  of  a  grant. 

2.  Where  a  tenant  for  years  or  for  life  grants  an  easement, 
such  grant  is  of  no  force  or  validity  against  the  reversioner  or 
remainderman.  So,  if  the  tenant  of  a  particular  estate  suffer 
an  easement  to  be  enjoyed  for  twenty-one  years,  it  raises  no 
presumption  of  a  grant  by  him  in  remainder  or  reversion.  But 
here  the  land  was  occupied  by  tenants  from  year  to  year.  The 
owner  of  the  fee  was  in  possession,  and  had  the  right  to  bring 
suit  eveiy  year.  The  case  is  wholly  different  from  that  of  one 
who  is  out  of  possession  during  the  whole  of  the  time. 

3.  No  presumption  of  a  grant  arises  from  the  adverse  enjoy- 
ment of  an  easement  against  a  minor  or  feme  covert.  The  pre- 
sumption operates  in  strict  analogy  to  the  statute  of  limitations, 
which  recognizes  the  disabilities  of  infancy  and  coverture  as 
sufficient  excuses  for  inaction.  But  a  second  disability  added 
to  one  which  existed  when  the  adverse  enjoyment  first  began  is 
always  disregarded.  Thus  a  coverture  which  took  place  during 
infancy  is  not  taken  into  account  after  the  infancy  has  ended. 
In  this  case  the  marriage  of  Mrs.  Innes  was  forty-five  years 
before  suit  brought.  Her  age  is  not  given,  but  it  would  be  ab- 
surd to  say  that  she  was  not  out  of  her  minority  more  than 
twenty-one  years  before  this  suit;  for  that  would  require  us  to 
believe  that  she  was  not  twenty-one  years  old  until  after  she  was 
twenty-four  years  married. 

4.  Another  point  is,  whether  one  can  acquire  a  right  of  way 
by  user  of  uninclosed  woodland  for  twenty-one  years.  This 
question  was  solemnly  settled  in  Worrall  v.  Bhoads,  2  Whart. 
427  [30  Am.  Dec.  274].  Believing  it  to  be  our  duty  to  leave 
the  law  in  as  good  condition  as  we  found  it,  we  refuse  to  dis- 
turb that  case,  and  therefore  rule  this  point  also  against  the 
plaintiff  in  error. 

5.  Our  opinion  is  that  none  of  the  exceptions  to  evidence  can 
be  sustained,  for  the  reason  that  the  ruling  of  the  judge  below 
was  right.  But  instead  of  discussing  them  at  length,  we  will 
dismiss  them  at  once,  by  saying  that  they  are  not  set  out  in  the 
paper-book  as  the  rule  of  court  requires. 

Judgment  affirmed. 
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Twenty  Tkabs'  UMnrTEBBUPTED  User  op  Easebcent  is  Prima  Facib 
EviDENCB  of  right  to  such  eaaement:  tVench  v.  Mamtin^  57  Am.  Dec.  294* 
StvyveKoU  v.  Woodruffs  47  Id.  156,  and  cases  cited  in  the  note;  K\JIJbwm  r. 
Adams,  39  Id.  754;  TumbuU  v.  Bivera,  15  Id.  622;  CfayeUy  ▼.  Betkune,  7  Id 
188.  Twenty-one  yean:  WorraU  ▼.  Bhoads,  30  Id.  274.  More  than  twenty- 
one  years:  HUl  ▼.  Cratby,  13  Id.  448.  Forty  years:  Melvin  v.  Whiting,  20 
Id.  524. 

Uninolobed  Lands,  Rights  of  Wat  over:  See  KUlmm  ▼•  Adam%  39 
Am.  Dec  754,  and  prior  cases  cited  In  the  note  757. 

Disabilities  of  Infancy  and  Coterturb  as  Affechno  Statute  of 
LmrrATiONS:  See  note  to  Moore  v.  Amutrong,  36  Am.  Dec  68-71.  The 
principal  case  is  cited  in  Bdiion  v.  MwueU,  10  Allen,  566,  to  the  point  that  a 
prescription  can  not  be  intermpted  by  a  disability  which  does  not  come  into 
existence  until  after  the  time  has  begun  to  run. 

The  principal  case  was  distinouished  in  TnUeum  FiMng  Co,  ▼.  Car^ 
icr,  61  Pa.  St.  41.    In  that  esse  it  was  held  that  In  Pennsylvania  there  could 
foe  no  prescriptive  right  of  several  and  ezdnsive  fishery  upon  another's  prop 
erty,  and  the  principal  case  was  distingnished  as  being  a  case  of  a  plain,  don 
inant,  and  servient  tenement. 


Petebs  v.  Rylakds. 

[20  PmimLTAnA  Btats.  497.] 

One  Dollar  Paid  by  Father  for  Himself  and  Minor  Daughter  ir 
8u£Scient  consideration  for  contract  of  carriage,  in  the  performanoe  of 
which  the  daughter  is  injured,  though  fifty  cents  for  her  &re  were  de- 
manded and  refused. 

Carriers  of  Passengers  on  Railroads  are  not  Insurers  of  the  lives 
and  limbs  of  their  passengers,  but  the  implied  contract  binds  them  to 
exercise  the  highest  degree  of  care  and  prudence,  and  makes  them  liable 
for  the  slightest  neglect. 

Owner  of  Passenger  Cars  Engaged  in  Carrying  Passengers  ovef 
Track  Belonging  to  State,  by  which  also  the  motive  power  is  fur- 
nished, is  liable  for  injuries  to  a  passenger  from  a  collision,  though  it 
were  caused  by  the  negligence  of  the  engineer  who  is  employed  by  the 
state;  and  if  there  be  a  common  liability,  that  of  the  state  can  not  be 
enforced  by  action,  and  this  circumstance  does  not  diminish  that  of  tha 
earner. 

Case  by  Susan  Bylands,  a  minor,  by  her  next  friend,  Thomav 
Bjlands,  against  Peters  and  others  to  recover  damages  for  in- 
juries  suffered  by  her  from  a  collision  which  occurred  while  the 
plaintiff  was  traveling  in  the  cars  of  the  defendants.  The  de- 
fendants were  the  owners  of  cars,  and  employed  them  in  carry- 
ing freight  and  passengers.  These  cars  were  run  over  a  track 
which  belonged  to  the  state  of  Pennsylvania,  which  also  fur- 
nished the  motive  power,  owned  the  locomotives,  and  employed 
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the  engineers  and  firemen.  An  officer  called  ''state  agent*' 
accompanied  eyery  train  and  collected  the  state  tolls  charged 
upon  each  passenger,  and  whenever  the  conductor,  the  agent  of 
the  defendant,  desired  to  stop,  he  notified  this  officer,  whose 
duty  it  was  to  stop  as  requested.  Two  trains  left  Columbia 
every  day  for  Philadelphia:  one  called  the  accommodation  train,  . 
and  the  other  the  mail  or  fast  train,  the  latter  train  leaving 
about  an  hour  after  the  former.  The  mail  train  usually  over- 
took the  accommodation  train  on  the  way  to  Philadelphia,  and  the 
latter  switched  upon  a  side-track  to  allow  it  to  pass.  Upon  the 
day  of  the  collision  the  accommodation  train  reached  Downington 
later  than  the  usual  time.  There  the  plaintiff,  accompanied  by 
her  father  and  brother,  got  aboard  this  train  as  passengers. 
Without  waiting  the  arrival  of  the  mail  train,  the  accommodation 
train  left  Downington,  and  also  passed  Paoli,  where  there  was  a 
stopping  place  and  a  turnout.  About  two  miles  farther  on,  at  a 
curve  in  the  road,  the  front  wheels  of  the  engine-tender,  for  some 
unexplained  reason,  got  off  the  track.  The  speed  was  slackened, 
and  the  conductor  ran  back  to  signal  the  approaching  mail  train, 
but  the  signal  was  given  too  late,  and  the  collision  took  place 
whereby  the  plaintiff  was  injured.  The  plaintiff  and  her  father 
were  in  the  rear  car,  which  was  used  for  emigrants  and  did  not 
belong  to  the  defendants.  There  was  also  some  testimony  as  to 
their  being  requested  to  move  into  a  forward  car.  The  other 
facts  appear  in  the  opinion.  Verdict  for  the  plaintiff,  and  error 
assigned  by  the  defendants. 

Oowen  and  MaUery,  for  the  plaintiffa  in  error. 

Eirst  and  ffood,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  Whether  under  the  circumstances 
in  evidence  it  was  negligence  in  the  engineer  and  state  agent 
to  pass  Paoli,  after  the  detention  to  which  the  train  had  been 
subjected,  without  turning  out  and  stopping  for  the  mail  train 
to  go  by,  was  a  question  for  the  joiy,  was  properly  submitted  to 
them,  and  they  have  found  the  negligence. 

But  as  this  was  the  negligence  of  state  officers  appointed  and 
paid  by  the  state,  and  as  the  motive  power  of  the  road  was 
exclusively  under  their  control,  is  the  defendant,  who  is  a  com- 
mon carrier  of  passengers  and  goods,  responsible  for  it?  Thia 
is  the  great  question  in  the  cause.     We  think  he  is  liable. 

1.  Because  there  was  a  contract  to  carry.  It  is  true,  the  girl 
was  in  the  emigrant  car,  which  did  not  belong  to  the  def endantg 
though  attached  to  his  train,  but  so  were  other  passengers  from 
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whom  the  defendant's  agent  receiyed  fare.  And  thong^h  fiflj 
cents  for  her  fare  were  demanded  and  refused,  yet  the  one  dol- 
lar paid  by  the  father  for  himself  and  daughter  was  a  sufficient 
consideration  for  the  contract.  As  to  the  alleged  direction  to 
leave  that  car  and  go  into  another,  the  evidence  is  contsadictoiy, 
and  no  point  was  made  in  the  court  below.  The  jury  found 
the  contract,  and  there  was  evidence  to  justify  their  finding^. 

2.  This  was  a  contract  to  cany  safely,  and  the  tort  alleged 
consists  in  carrying  negligently.  Carriers  of  passengers  on 
railroads  are  not  insurers  of  the  lives  and  limbs  of  their  passen- 
gers, but  the  implied  contract  binds  them  to  exercise  the  hig^hest 
degree  of  care  and  prudence,  and  makes  them  liable  for  the  slight- 
est neglect. 

3.  The  parties  contracted  with  a  view  to  the  law  of  the  road. 
The  defendant  knew  very  well  that  the  road  on  which  he  con- 
tracted to  carry  the  plaintiff  belonged  to  the  state,  and  was  con- 
trolled by  the  canal  commissioners;  that  the  motive  power  on 
which  he  must  depend  for  the  performance  of  his  conb'act  was 
furnished  by  the  state  and  conducted  by  her  agents,  over  whom 
be  was  to  have  no  control  whatever.  He  obtained  the  right  to 
carry  passengers  on  this  road,  and  the  use  of  the  state's  motive 
power  and  agents  by  a  contract  with  the  state,  and  then  be  con- 
tracted with  the  plaintiff.  Had  his  contract  with  the  plaintiff 
been  drawn  out  into  form,  it  would  have  recited,  as  it  necessa- 
rily implies,  a  previous  arrangement  with  the  state  authorities  for 
the  use  of  their  road,  their  engines,  and  their  agents.  As  be- 
tween him  and  the  passenger,  these  means  of  transportation  be- 
come his.  Pro  hoc  mce  the  locomotive  and  the  engineer  are  his 
engine  and  engineer,  and  logically,  as  well  as  on  the  principles 
of  many  adjudged  cases,  he  is  responsible  for  their  conduct.  If 
in  borrowing  these  means  of  transportation  he  has  not  stipu- 
lated for  supreme  control  in  himself,  or  for  indemnity  against 
damages,  that  is  his  own  concern.  He  holds  himself  out  to  the 
world  as  furnished  with  such  means  of  transportation,  and  in- 
vites the  confidence  of  the  public  in  his  ability  to  carry  safely. 
The  passenger  looks  only  to  him.  He  does  not  ccmtract  with 
the  commonwealth.  He  pays  his  money  and  risks  his  life  be* 
cause  he  has  faith  in  the  transporter's  capacity  to  carry  him 
safely.  On  what  principle,  then,  at  all  consistent  with  the  act- 
ual relations  established  between  the  parties,  is  the  passenger 
to  be  denied  redress  for  injury  resulting  from  the  negligent  per« 
formance  of  this  contract? 

There  is  nothing  in  the  doctrine  of  Laugher  v.  Pointer,  5  Bam. 
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&  Cress.  547y  nor  in  any  of  the  cases  that  have  been  ruled  on 
the  law  of  master  and  servant,  that  applies  here.  This  case  is 
iswi  generis,  but  it  comes  much  nearer  to  that  class  of  decisions 
in  which  it  has  been  held  that  several  parties  engaged  in  carry- 
ing over  different  portions  of  the  same  line  of  conveyance,  each 
sharing  in  the  profits  of  the  whole  route,  and  of  course  of  each 
section  of  it,  are  all  responsible  for  the  faithful  discharge  of 
their  duty,  and  liable  to  respond  in  damages  for  any  injury 
which  results  from  the  negligence  or  unskillf  ulness  of  any  of  the 
proprietors  or  their  servants:  Bostwick  v.  Champion,  11  Wend. 
671;  Champion  v.  Bostwick,  18  Id.  175  [31  Am.  Dec.  376);  Weed 
V.  Schenectady  and  Saratoga  Bailroad  Co. ,  19  Id.  534.  The  state 
as  well  as  the  carrier  is  paid  for  each  passenger  ti'ansported 
on  the  Columbia  railroad,  which  shows  their  community  of  in- 
terest; and  if  there  be  a  common  liability,  that  of  the  state  can 
not  be  enforced  by  action,  and  this  circumstance  does  not 
diminish  that  of  the  carrier.  Because  they  have  a  common  in- 
terest, however,  and  share  the  profits  of  transportation,  it  is 
apparent  that  in  holding  the  party  before  us  to  answer  for  the 
negligence  of  the  state's  agents,  we  do  not  punish  one  man  for 
the  misfeasance  of  another's  servants.  We  do  no  more  than 
apply  the  principles  of  law  to  the  relations  which  the  parties 
have  established  by  their  voluntary  contracts. 
The  judgment  is  affirmed. 

LowBiE,  J.,  dissented. 


Liability  of  Common  Carriers  of  Passekgers:  See  Laing  v.  Colder ,  49 
Am.  Dec.  533;  Stockton  v.  Frey,  45  Id.  138;  and  an  extensive  note  disciusing 
the  subject  appended  to  Ingalls  v.  Bill,  43  Id.  355-367. 

Reasonable  Compensation,  Carrier  Bound  to  Carrt  for:  Cole  r, 
Ooodwin,  32  Am.  Dec.  470;  McOiU  v.  Rowandt  45  Id.  654. 

Though  Railroad  Belongs  to  State,  bt  Which  also  Motive  Power 
and  engineers  are  furnished,  the  owners  of  cars  run  upon  the  road  are  liable 
for  injuries  resulting  to  a  third  person  throug)i  the  negligence  of  any  of  the 
agencies  employed.  These  agencies  are  the  agencies  of  the  owner  and  con* 
ductor.  The  principal  case  is  cited  to  this  effect  in  JRauch  y.  Lloyd,  31  Pa» 
St.  366;  York  db  Maryland  etc  R,  R.  Co.  r.  Winans,  17  How.  40. 


BODINE  V.   GlADING. 

[21  Pehnstltaiiia  State,  60.] 
CC-NTBAOT  MUST  BB  MUTUAL  TO  ENTITLE   PARTT  TO  DeOEXB  FOR  ^PBOinO 

Performance.    Both  parties  mnst^  by  the  agreement,  have  a  right  ti 
compel  specific  performance. 


1 
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Snomo  PiBiOBMAHOB  WILL  HOT  BE  DiGBXBD  whero  tlie  partias  |]iem> 
mIyw  hftve  agreed  upon  the  damagee  for  tha  Iseadi  of  the  eontrae^  ce 
hftve  provided  the  meana  by  which  saeh  damagea  may  be  aaeertained. 

Bill  for  specific  performance  of  a  contnict*of  sale  of  vbbI 
estate.    The  facts  are  stated  in  the  opinion. 

HcMurtrie,  for  the  plaintiff  in  error. 

&.  W.  BiddJe  and  Cadwalader,  for  the  defendant  in  enor. 

By  Conrty  Lbwis,  J.  This  a  bill  for  the  specific  performance 
of  a  contract  for  the  purchase  of  real  estate,  sold  at  auction, 
under  a  written  condition  of  the  sale,  that  "  the  cash  is  to  be 
paid  within  fifteen  days  from  sale,  or  the  property  may  be 
resold  at  the  risk  and  expense  of  the  purchaser."  The  sale  yma 
made  on  the  tenth  of  April,  1861,  and  the  title  was  to  be 
"undoubted."  Objections  were  made  to  the  title  on  the  ground 
of  the  defective  acknowledgment  by  the  wife  of  a  person 
through  whom  the  title  was  derived.  This  objection  was  after- 
wards remoTod  by  producing  evidence  of  her  death.  On  the 
twenty-fifth  of  June,  1851,  the  vendor  addressed  a  letter  to  the 
vendee,  requesting  the  latter  to  comply  with  the  terms  of  sale 
and  take  the  property,  and  stating  that  otherwise  he  would 
*'  sell  it  at  the  risk  and  cost  of  i^e  purchaser."  This  letter  was 
answered  on  the  twenty-seventh  of  June,  1851,  by  one  from  the 
purchaser,  in  which  he  stated  that  he  "  had  given  up  the  purchase 
on  account  of  the  defect  above  alluded  to,  and  must  decline  hold- 
ing himself,  at  this  late  day,  in  any  way  responsible."  The 
court  below  dismissed  the  bill,  with  costs. 

To  entitle  a  pariy  to  a  decree  for  specific  performance, 
the  contract  must  be  mutual.  Both  parties  must,  by  the 
agreement,  have  a  right  to  compel  specific  performance;  other- 
wise it  would  follow  that  the  court  would  decree  a  specific  per- 
formance where  the  party  called  upon  to  perform  it  might  be 
in  this  situation,  that  if  the  agreement  was  disadvantageous  to 
him  he  would  be  liable  to  the  performance,  and  yet,  if  advan- 
tageous to  him,  he  could  not  compel  a  performance:  Latorenaon 
V.  BuOer,  1  Sch.  &  Lef.  18;  2  Com.  Dig.  411;  Newlin  on  Con- 
tracts, 153.  In  the  case  before  us  it  may  be  doubted  whether 
the  vendee,  after  the  expiration  of  the  time  for  the  payment  of 
the  money,  had  the  usual  rights  of  a  vendee  to  enforce  specific 
performance.  In  general,  time  is  not  of  the  essence  of  a  con- 
tract, according  to  the  rule  in  equity.  But  can  it  be  supposed 
that  either  party  intended  to  be  bound  by  this  rule,  and  to  have 
his  hands  tied,  and  the  estate  locked  up  for  an  indefinite  period 
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of  time,  to  be  measured  by  the  conscience  of  the  chancellor? 
See  Benedict  t.  Lynch,  1  Johns.  Ch.  379  [7  Am.  Dec.  484] ;  Fonbl. 
48,  note.  The  law  is  necessarily  modified  by  the  usages  of  the 
people;  and  when  it  ceases  to  keep  pace  with  them,  it  fails  of 
its  object,  and  produces  more  injury  than  good.  In  this  age  of 
enterprise,  business  of  every  kind  moves  not  only  with  railroad 
speed,  but,  in  many  instances,  with  lightning  velocity.  Com- 
mercial transactions  would  be  greatly  embarrassed,  and  the 
grossest  injustice  would  be  done,  if  the  people  are  prohibited 
from  making  their  own  contracts. 

In  this  case  it  is  not  altogether  clear  that  either  party  had  ia 
view  any  other  consequence  of  a  breach  of  the  contract  than  a 
resale,  and  the  payment  of  the  difference  and  the  expense  of  the 
resale.  If  the  contract  was  mutual,  either  party  had  a  right  to 
insist  upon  a  resale  after  the  breach.  If  the  vendor  alone  had 
that  right,  the  want  of  mutuality  would  seem  to  preclude  him 
from  asking  specific  performance.  Where  the  contract  itself 
has  assessed  the  damages  which  the  party  is  to  pay  upon  his 
doing  or  omitting  to  do  a  x>articular  act  which  he  has  covenanted 
to  abstain  from  or  pesform,  equity  vnll  not  interfere  either  to 
prevent  or  to  enforce  the  act  in  question,  or  to  restrain  the  re^ 
covery  of  the  damages:  Woodward  v.  OyleSy  2  Vem.  119;  Fonbl. 
142,  note;  Bolfe  v.  Peterson,  2  Bro.  P.  C.  436;  Newlin  on  Con- 
tracts, 313.  What  is  the  difTerence  between  an  agreement  assess- 
ing the  damages  and  one  providing  the  means  of  assessing  them  ? 
The  foundation  of  the  chancery  jurisdiction  in  decreeing  spe- 
cific performance  is  the  supposed  impossibility  of  doing  justice 
to  the  parties  by  the  award  of  damages  for  the  breach.  But 
where  the  parties  themselves  have  agreed  upon  the  compensa- 
tion for  the  breach,  or,  what  is  the  same  thing  in  principle,  have 
provided  the  means  by  which  it  may  be  ascertained,  the  neces- 
sity for  the  interference  of  the  chancellor  no  longer  exists,  and 
his  jurisdiction  falls  to  the  ground.  Without  positively  affirm- 
ing these  principles,  it  is  sufficient  to  say  that  the  decree  of  the 
court  under  the  circimistances  of  this  case  is  correct,  and  must 
therefore  be  affirmed. 

Decree  affirmed. 


Contract  must  bb  Mutual  to  EIimTLE  Pabtv  to  Dbqiuub  ov  Specitio 
Perfokmance:  Benedict  v.  Lynch,  7  Am.  Dec.  484;  Watts  v.  Kinney^  23  Id. 
266;  Moore^s  AdmWs  t.  F%tz  Handolph,  29  Id.  208;  see,  however,  Rogers  v. 
Saunders,  33  Id.  635;  and  see  the  principal  case  cited  on  this  proposition  in 
Mason  v.  Koine,  63  Pa.  St.  340.  But  in  Corson  v.  Alulvany,  49  Id.  100,  the 
principal  case  was  distinguished  as  having  no  bearing  on  a  case  where  it  was 


752  Bakeb's  Appeal.  [B 


sought  to  enforoe  a  contnct  by  which  the  defendant  agreed  to  allow  te 
plaintiff  to  aearoh  for  iron  ore  on  the  defendants'  land  for  a  fixed  time;  and  if 
the  plaintiff  desired  to  purchase  the  land,  he  should  have  the  right  msd  priv- 
ilege of  doing  so,  there  being  in  snoh  instance  no  want  of  miitaalily. 

Tub  peincifax.  case  is  albo  citxd  in  f%tdey  ▼.  Aihen^  1  Grant  Cas.  91,  ts 
the  point  that  spedfio  performance  of  a  contract  for  the  sale  of  lanfl  may  bs 
decreed  under  the  laws  of  Pennsylvania  at  the  suit  of  the  Tendor 
vendee. 


Baker's  Appeal.    MoGowan's  Appeaii.     Davxb' 

Appeal. 

pi  PnnraTLVAXU  Statb,  76.] 

LfTBREST  IN  Pabtkership  Oitlt  Passes  TO  Pkbsoh  Comino  IX  Eiosx  or 
Partner,  be  the  transfer  effected  by  whatever  mode,  and  sad  interest 
can  not  be  tangible,  can  not  be  made  available  or  be  delivered  bot  niMlcr 
an  account  between  the  partnership  and  the  partner,  and  it  is  an  item  in 
the  account  that  enough  must  be  left  for  the  partnership  debts. 

Right  to  CoNnNi  Partner,  or  Thosb  Claimino  under  Him,  to  Ltixbp 
EST  IN  Surplus,  after  payment  of  the  partnership  debts,  is  an  equity 
resting,  not  in  the  creditors  of  the  firm,  but  in  the  remaining  partDeza 
alone,  who  may  insist  upon  it  or  waive  it  at  their  pleasure,  leaving  the  . 

creditors  to  the  personal  responsibility  of  the  partners  who  contracted  i 

the  debts.  The  creditors  have  no  lien  on  the  partnership  property,  and 
must  work  out  their  preference  through  the  medium  of  the  partnen 
whose  interests  remain  undisposed  of. 

Partner's  Enoaqement  to  Pat  Partnership  Debts  is  but  Pxssonal 
Contract,  and  creates  no  lien  where  it  is  entered  into  by  him  on  a  sale 
to  him  of  his  partner's  interest;  and  such  partner  need  not  appropriate  • 
the  partnership  assets  to  the  payment  of  partnership  liabilities. 

Partners  are  not  Deprived  of  Rirht  op  Assigning  Partnership  Assets 
for  the  payment,  without  preference,  of  all  the  debts  of  the  firm  to  whoin 
the  property  belonged  at  the  time  of  the  assignment,  by  the  Pennsyl- 
vania act  of  1S43  to  prevent  preference  in  assignments. 

Transfer  of  Interest  bt  Portion  of  Partners  to  Others  does  not 
Discharge  Original  Partners  nor  impose  upon  the  subsequent  firm 
any  new  liabilities  to  the  creditors  of  the  first.  i 

Appeals  from  a  final  decree  distributing  the  estate  and  effects 
of  a  partnership.  The  facts  are  sufficiently  set  forth  in  the 
opinion. 

Leiin8  and  Pennypacker,  for  Davis  and  Baker, 

Stevens,  for  the  administratrix  of  McOowan's  estate.  , 

W,  Darlington,  for  the  appellee. 

By  Court,  Lewis,  J.  These  are  appeals  from  the  decree  of  the 
common  pleas  of  Chester  county,  distributing  the  estate  and 


1853.]  Baker's  Appeal.  753 

effects  of  James  and  Jolin  Yearsley,  lately  trading  tinder  the 
firm  of  James  Yearsley  &  Brother. 

On  the  first  of  April,  1847,  the  five  brothers,  James,  John, 
Nathan,  Thomas,  and  Benjamin,  entered  into  partnership  in  the 
iron  business.  On  the  twenty-seventh  of  July,  1848,  Thomas 
and  Benjamin  retired  from  the  firm,  disposing  of  their  interest 
in  the  partnership  estate  and  effects  to  the  other  three  brothers, 
the  latter  agreeing  to  pay  the  debts  of  the  firm  and  to  exonerate 
and  forever  defend  the  said  Thomas  and  Benjamin  from  all  obli- 
gation to  pay  any  part  of  the  same. 

On  the  first  of  April,  1849,  Nathan  Yearsley  sold  his  interest 
in  the  partnership  property  to  John  Yearsley.  It  is  stated  that 
this  sale  was  without  the  approbation  of  James  Yearsley.  James 
and  John,  however,  continued  the  business  and  contracted  debts 
until  the  twelfth  of  December,  1850,  when  they  executed  an 
assignment  of  the  partnership  property  of  the  said  James 
Yearsley  and  John  Yearsley,  trading  and  doing  business  under 
the  firm  name  of  James  Yearsley  &  Brother.  This  assignment 
was  expressly  to  pay  the  creditors  of  the  partnership  "com- 
posed of  the  said  James  Yearsley  and  John  Yearsley." 

There  are  three  classes  of  creditors  claiming  distribution  of 
the  fund  in  the  hands  of  the  assignees:  1.  The  creditors  of  the 
first  firm,  consisting  of  the  five  brothers;  2.  The  creditors  of 
the  second  firm,  consisting  of  the  three  brothers;  and  lastly, 
the  creditors  of  the  third  firm,  consisting  of  the  two  brothers, 
who  made  the  assignment  expressly  for  the  benefit  of  their  own 
partnership  creditors. 

The  appellants  Davis  and  Baker  are  creditors  of  the  first 
firm,  and  McGowan  was  originally  a  creditor  of  that  firm,  but 
now  claims  to  be  a  creditor  of  the  second  firm  by  means  of  a 
note  given  by  the  latter  upon  the  surrender  of  his  claims  against 
the  first  partnership.  McGowan  also  claims  to  be  a  creditor  of 
the  second  firm  for  a  sum  of  money  loaned;  but  as  this  claim 
has  been  allowed  to  participate  in  the  distribution,  without  ex- 
ception, its  right  will  not  be  considered  here,  nor  its  position 
disturbed. 

Where  the  interest  of  one  partner  in  the  partnership  property 
passes  to  another  person,  it  is  immaterial  whether  that  transfer 
be  effected  by  a  sale  by  the  partner  himself  for  a  valuable  con- 
sideration, by  a  sale  of  his  interest  on  execution,  by  his  death 
and  the  succession  of  his  executor  or  administrator,  or  by  as- 
€dgnment  under  the  bankrupt  or  the  insolvent  laws.  '*  In  all 
these  cases  the  party  coming  in  the  right  of  the  partner  cornea 
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into  noibiiig  more  ihan  an  interest  in  the  partnerahip,  which 
not  be  tangible,  can  not  be  made  available,  or  be  deliTered,  IriI 
under  an  account  between  the  partnership  and  the  partner;  and 
it  is  an  item  in  the  account  that  enough  must  be  left  for  the  psri- 
nership  debts:"  Taylor  y.  Mdda,  4  Yes.  896;  Deal  t.  Bogu^e^  JSS 
Pa.  St.  228  [57  Am.  Dec.  702]. 

But  it  is  well  settled  that  the  right  to  confine  such  partner,  or 
those  who  claim  title  under  him,  to  his  interest  in  llie  snrjilixa 
after  payment  of  the  partnership  debts,  is  an  equity  which 
in  the  other  partners  alone,  and  not  in  the  creditors  of  the 
The  latter  have  no  lien  on  the  property,  and  must  work  out  ilieir 
preference  in  the  distribution  of  the  partnership  funds  entirely         V 
through  the  medium  of  the  partners  whose  interests  remain  un- 
disposed of:  Story's  Eq.  Jur.,  sec.  1263.     If  they  consent  €3X 
submit  to  a  different  disposition  of  the  assets,  the  preference  of 
the  creditors  is  at  an  end,  and  they  must  rely  upon  the  personal 
responsibility  of  the  partners  who  contracted  the  debts.     "Where 
one  partner  sells  his  interest  to  another,  in  consideration  of  an 
engagement  by  the  latter  to  pay  the  partnership  debts,  the  role 
is  the  same.     The  engagement  to  pay  them  is  but  a  personal 
contract.     It  creates  no  lieu  on  the  property.     It  follows  as  a  ; 

necessary  consequence,  that  if  the  partner  who  has  acquired  the  I 

interests  of  his  former  associates,  and  in  whom  resides  the  right 
to  appropriate  the  partnership  assets  to  the  payment  of  partner-  I 

ship  liabilities,  thinks  proper  to  exercise  liis  dominion,  and  to  | 

make  a  different  disposition  of  them,  he  has  a  right  to  do  so;  . 

and  the  preference  of  the  partnership  creditors,  ingrafted  upon  ' 

and  deriving  its  support  from  his  equity,  ceases  to  exist.  The 
scion  dies  with  the  stock.  These  principles  are  announced  in 
Story  on  Part.,  sees.  358,  359;  Qow  on  Part.,  c.  5,  sec.  1;  OoU- 
yer  on  Part.,  b.  4,  c.  2,  sec.  1;  and  appear  to  be  fully  sustained 
by  Ex  'parte  Rujffin,  6  Ves.  126;  Taylor  v.  Fields,  4  Id.  396;  iTcfly's 
Appeal,  16  Pa.  St.  59;  Ex  parte  Williams,  11  Yes.  3;  Ex  paris 
Fell,  10  Id.  347;  Doner  v.  Stauffer,  1  Pen.  &  W.  198  [21  Am. 
Dec.  370];  Campbell  v.  MuMett,  2  Swans.  552,  and  other  author- 
ities. 

Lord  Eldon,  in  Ex  parte  Muffin,  supra,  seemed  to  think  that 
if  the  right  to  dispose  of  the  assets  did  not  exist  in  the  partners, 
**  no  partnership  could  ever  arrange  its  affairs."  And  Chief 
Justice  Gibson  has  shown,  in  Doner  y.  Stauffer,  supra,  that  after 
a  sale  of  the  interest  of  one  partner,  the  equity  and  the  interest 
of  the  remaining  partner  is  the  subject  of  sale  on  a  separate  ex- 
ecution against  him,  which  passes  the  entire  interest  to  the  pur* 
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chaser.  And  {hat  where  the  interest  of  each  is  sold  on  separate 
exeontions  for  their  individual  debts,  the  partnership  creditors 
can  neither  follow  the  property  in  the  hands  of  the  sheriff's 
sendee,  nor  daim  any  portion  of  the  proceeds  of  sale.  There 
oan  be  no  stronger  illostration  than  this  of  the  principle  that  the 
partnership  creditors  have  no  equity  of  their  own  upon  which 
they  can  enforce  a  preference,  or  control  the  partners  in  ezercie> 
ing  dominion  over  their  assets,  so  long  as  they  remain  nnin* 
cumbered  by  liens. 

If  the  property  from  which  the  fond  in  court  arises  had  been 
assigned  for  the  benefit  of  the  creditors  of  the  second  firm^ 
composed  of  the  three  brothers,  a  question  might  arise  whether 
by  their  agreement  to  pay  the  debts  of  the  first  firm  they  did 
not  convert  those  debts  into  debts  of  the  second.  But  it  is  not 
necessary  to  discuss  that  question,  inasmuch  as  the  assets  have 
been  assigned  for  the  benefit  of  the  creditors  of  the  last  firm, 
composed  of  the  two  brothers.  As  the  whole  right  of  property 
existed  in  those  two  brothers  at  the  time  of  the  assignment, 
their  right  to  appropriate  it  to  the  payment  of  the  partnership 
debts  of  the  firm  to  whom  it  belonged  is  clear  and  unquestion- 
able. The  act  of  1843  does  not  stand  in  the  way  of  such  an 
assignment.  That  act  was  not  intended  to  deprive  partners  of 
their  legal  and  equitable  right  to  appropriate  partnership  assets 
to  the  payment,  without  preference,  of  all  the  debts  of  the  firm 
to  whom  the  property  belonged  at  the  time  of  the  assignment. 

The  right  of  property  existing  in  James  and  John  Yearsley 
at  the  time  of  assignment,  their  right  to  appropriate  it  to 
the  payment  of  the  debts  of  the  firm  of  which  they  were  the 
only  members  being  established,  and  the  fact  that  they  have  so 
appropriated  it  being  also  shown,  the  only  remaining  question 
is,  Do  the  appellants  belong  to  that  class  of  creditors  ?  This  ia 
the  pinch  of  the  case.  They  were  all  originally  creditors  of  the 
first  firm.  McOowan  afterwards  became  a  creditor  of  the  sec- 
ond. But  neither  of  them  is  a  creditor  of  the  third,  unless  he 
has  become  so  without  his  knowledge  or  consent,  by  the  sale 
made  by  Nathan  Yearsley  to  his  brother  John,  and  by  the  act 
of  John  in  bringing  his  interest  thus  purchased  into  the  new 
partnership,  composed  of  himself  and  his  brother  James. 

It  is  not  necessary  to  cite  authorities  to  prove  that  it  takes  at 
least  two  to  make  a  bargain.  Nothing  can  be  clearer  than  that 
these  transactions  between  the  partners  created  no  contract  with 
their  creditors.  No  creditor  could  thereby  be  compelled  to  re- 
lease his  demand  against  five  for  the  more  uncertain  securify  of 
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a  claim  against  two.    These  transfers  neither  di8cbar]ged  Hm 
original  partners  nor  imposed  upon  the  subsequent  fixrm   anj 
new  liabilities  to  the  creditors  of  the  first.     And  they  faroisli  no         '| 
foundation  whatever  for  an  action  by  the  creditors  of  tbe  t'wu 
first  firms  against  the  partnership  last  established.     A  creditor 
without  a  right  of  action  is  a  legal  impossibility.     If  John,  ^rlien 
Le  purchased  the  interest  of  Nathan,  had  agreed  with  the  letter 
to  pay  the  debts  of  the  old  firm,  this  would  not  have  made  tliesin 
bis  creditors;  and  if  it  had,  they  would  not  thereby  have    bo- 
come  the  creditors  of  the  pew  partnership  about  to  be  esta1>- 
lished.     But  we  have  no  evidence  of  the  terms  of  this  sale^  or  of 
the  consideration  upon  which  John  brought  his  interest  into  tlie 
new  partnership  with  James,  and  afterwards  united  with  him  in 
applying  the  assets  to  the  debts  of  that  firm.     The  effect  of  Uie 
eale  by  Nathan  to  John  was  to  dissolve  the  old  firm^  and   to 
transfer  Nathan's  interest  in  the  assets  to  John,  subject  to  tlie 
right  of  James  to  insist  on  applying  them  in  the  first  place  to 
the  payment  of  the  liabilities  of  the  old  firm.    This  right  he  miglit 
insist  upon  or  waive,  at  his  pleasure.   That  he  waived  it,  is  demon ^ 
etrated  by  his  application  of  the  assets  to  other  purposes.    To 
allow  creditors  of  the  two  first  firms  to  claim  any  portion  of  this 
fund  would  invert  the  well-established  principle  that  the  prefesr- 
ence  of  partnership  creditors  is  not  founded  upon  any  equity  of 
their  own,  but  must  always  be  worked  out  through  the  agency 
of  the  partners;  it  would  destroy,  without  authority  of  law,  the 
necessary  dominion  which  every  man  has  over  his  own  property, 
and  give  the  control  to  those  who  have  fairly  transferred  all 
their  rights  to  others.     To  class  these  claimants  as  creditors  of 
the  last  firm,  without  their  consent,  vdthout  the  consent  of  the 
last  firm,  without  any  release  of  their  claims  against  their  orig- 
inal debtors,  and  without  any  contract  or  consideiation  what- 
ever, would  be  to  create  a  liability  where  none  existed,  either  by 
the  contracts  of  the  parties  or  by  the  law  of  the  land.     To  per- 
mit this  would  be  an  illegal  interference  with  the  rights  of  the 
creditors  of  the  last  firm,  and  a  palpable  violation  of  the  terms 
of  the  assignment. 

The  errors  assigned  have  not  been  sustained,  and  the  deeree 
of  distribution  is  therefore  to  be  affirmed. 

Tx>WBiB,  J.,  dissented. 

The  decree  was  affirmed;  but  subsequently  the  court  was  in- 
formed that  a  mistake  existed  as  to  the  decree  of  the  court 
below,  and  a  rule  was  granted  to  show  cause  why  the  deezee 
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should  not  be  reformed,  and  a  decree  made  according  to  tho 
principles  indicated  in  the  preceding  opinion. 

Lewis,  J.  It  is  suggested  by  IT.  V.  Pennypacker,  esq.,  that 
the  decree  of  this  court  affirming  the  distribution  ordered  by 
the  court  below  is  not  in  conformity  to  the  principles  indicated 
in  the  opinion  filed. 

Upon  inspection  of  the  paper-book,  it  appears  that  the  court 
below  expressed  the  opinion  "  that  the  creditors  of  the  old  firm 
are  delayed  until  the  payment  of  the  debts  due  to  the  creditors  of 
the  new  firm; "  **  that  the  creditors  of  the  new  firm  will  come  in 
on  the  fund  for  distribution  before  the  joint  creditors  of  the  old 
firm; "  and  sent  the  cause  "  back  to  the  same  auditor  for  correc* 
tion  on  this  basis."  It  further  appears  that  the  auditor  re-^ 
ported  a  distribution  stated  by  him  to  be  ''  among  the  creditors 
of  the  new  firm,  pursuant  to  the  directions  of  the  court."  In 
this  distribution  the  dates  of  the  debts  claimed  are  not  stated^ 
nor  does  it  appear  distinctly  that  by  the  term  ''  new  firm"  the 
court  below  intended  the  last  of  the  three  firms;  but  as  that  waa 
the  *'  new  firm,"  and  as  the  principles  contained  in  the  opinion 
filed  indicated  the  propriety  of  distributing  the  assets  among 
the  creditors  of  the  firm  last  engaged  in  business,  composed  of 
the  two  persons  who  made  the  assignment,  it  was  supposed 
that  the  distribution  below  was  among  those  creditors,  and  for 
that  reason  the  decree  was  affirmed. 

In  order  that  the  alleged  mistake  may  be  corrected,  if  shown 
to  exist,  it  is  ordered  that  a  rule  be  granted  to  show  cause  why 
the  decree  entered  in  this  case  shall  not  be  reformed,  and  the 
case  committed  to  John  K.  Findlay,  to  report  a  decree  of  dis* 
tribution  according  to  the  principles  indicated  in  the  opinion  of 
this  court  on  file.  The  rule  to  be  heard  on  the  twenty-sixth  of 
July,  1853,  and  notice  to  be  given  by  Mr.  Pennypacker  to  all 
the  parties  interested,  or  to  their  attorneys;  and  the  record  not 
to  be  remitted  until  this  rule  is  disposed  of. 


Intehest  of  Partner  Only  PASstsa  to  Psbsom  ComxQ  nr  Bight  09 
Pabtneb.:  See  Deal  y.  Bogue,  67  Am.  Dec.  702,  and  note  thereto.  In  Luea& 
y.  LawB,  27  Pa.  St.  212,  the  principal  case  is  cited  as  an  aathority  for  th* 
proposition  that  where  the  interest  of  one  partner  in  the  partnership  prop- 
erty passes  to  another  person,  it  is  immaterial  whether  that  transfer  b* 
effected  by  a  sale  by  the  partner  himself  for  a  valuable  consideration,  by  a 
sale  of  his  interest  on  execution,  by  attachment,  by  his  death  and  the  suo^ 
cession  of  his  personal  representatives,  or  by  assignment  under  the  bankrupt 
or  insolvent  laws.  "  In  all  these  cases,  the  party  coming  in  the  right  of  the 
partner  comes  into  nothing  more  than  an  interest  in  the  partnership,  which 
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ean  uot  be  tangible,  can  not  be  made  available,  or  be  delirered,  bat  under  an 
&ccoant  between  the  partnership  and  partner;  and  it  is  an  item  in  the  account 
that  enough  mast  be  left  for  the  i)artnership  debta."  And  in  ]VMgham*9 
Appeait  63  Id.  199,  the  latter  part  of  this  proposition  is  said  to  be  quoted 
with  approval  in  the  principal  case  from  Taylor  v.  Fields,  4  Ves.  390. 

Partnebsuip  CR£DiTOita  iiAVB  No  Lien  on  Fism  Profertt  for  the 
payment  of  their  debts;  their  preference  must  be  worked  out  through  the 
medium  of  the  partners:  Ketchum  v.  Durkef,  45  Am.  Deo.  412,  and  note; 
Ladd  V.  GrutwoUl,  40  Id.  443;  Alhni  v.  Center  Valletf  Go,,  64  Id.  333,  and 
note;  Wilson  v.  Soper,  60  Id.  673;  and  see  Howe  v.  Ltiwrenee,  67  Id.  08;  but 
aee  IVhUe  v.  Dougherty,  17  Id.  802;  Bardwell  v.  Perry,  47  Id.  687.  The 
principal  case  is  cited  to  this  proposition,  jmrticularly  the  latter  portion, 
ill  Walter  v.  Erjlh,  25  Pa.  St.  217;  SiegH  v.  Chidsey,  28  Id.  280;  Cooiwr's 
Appeal,  29  Id.  14;  Copers  Appeal,  39  Id.  288;  Bacbus  v.  Murphy,  Id.  401. 

EQurrr  of  Partner  to  Insist  ufon  Application  of  Partnership  Prop- 
KRTY  to  Partnership  Claims  is  Waived  or  Gone  upon  a  sale  or  transfer 
of  his  interest  in  the  partnership,  either  voluntarily  or  upon  ezec'ution: 
Siegei  v.  Cliid^tey,  28  Pa.  St.  280;  Coover's  Appeal,  29  Id.  14;  TaggaH  v.  Key^ 
3  Phila.  97;  Rex  v.  Lomman,  Id.  287i  all  citing  the  principal  case.  Soe 
further  on  the  waiver  or  extinguishment  of  partners'  liens,  Keiehum  v.  Durbee^ 
Ao  Am.  Dec.  412;  Ladd  v.  Oriswold,  40  Id.  443;  Bardwell  v.  Perry,  47  Id. 
C87;  Wilson  v.  Soper,  60  Id.  673.  And  when  once  waived  or  parted  with, 
the  partnership  creditors  can  claim  no  preference:  Taggart  v.  Keys,  Bex  v. 
Jjomman,  supra;  but  in  Menagh  v.  WhitujeU,  52  N.  T.  171,  172,  the  principal 
•case  was  distinguished  in  holding  that  where  two  of  five  members  of  a  part- 
nership withdrew  and  transferred  their  interests  to  one  of  the  others,  who 
continued  the  business,  although  the  old  firm  was  dissolved,  the  rights  of 
the  creditors  in  respect  to  past  transactions  were  not  affected  thereby,  but  all 
Vlie  partnership  property  continued  liable  for  partnership  debts. 

Creditors'  Rights  against  Incoming  Partnxr  Aoreeino  to  Pat  Debts 
OF  Old  Firm. — The  creditors  can  not  sue  for  a  breach  of  such  an  agreement: 
Lee*8  Adm^rs  v.  Fontaine,  44  Am.  Dec.  605;  and  the  partner  may  make  a 
•different  disposition  of  the  assets,  and  leave  the  creditors  to  the  personal 
responsibility  of  the  outgoing  partner;  Siegei  v.  Chidtey,  28  Pa.  St.  280,  citing 
ithc  principal  case. 

The  PRiNaPAL  case  was  further  cited  in  Vandike^s  Appeal^  67  Pa.  St» 
22,  to  the  point  that  when  partnership  property  is  sold  under  separate  ezeca- 
lions  against  the  partners  individually,  the  proceeds  represent  the  several 
interests  of  the  partners,  and  not  that  of  the  partnership,  and  must  be  appro- 
priated accordingly;  and  distinguished  in  Edale  qf  Miller,  0  Phila.  324,  in 
lioMing  that  where  a  debtor  assigned  his  estate  to  trustees  to  pay  in  full  a 
4certain  number  of  creditors,  it  was  an  assignment  with  preference  under  the 
Act  of  1843,  in  that  the  principal  case  only  declared  that  the  assignment  these 
jMissed  upon  made  the  very  distribution  of  the  property  which  the  law  woul4 
liave  otherwise  done. 
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Shabpless  t;.  Matob  etc.  of  Philadelfhia. 

[21  PwOHTUrAMXA  0TATB,  147.] 

CoMBTiTUTioy  Itself  must  bb  Lookjed  to  in  DETKRMmiiro  Valibitt  ov 
LsoiSLATiyB  Act.  The  general  principles  of  jastioe,  liberty,  and  rig^t 
•not  contained  or  ezpreaaed  in  that  instrament  are  not  proper  elemenii 
of  a  judicial  decision  upon  it. 

Act  of  Lboislatcrs  is  Valid  if  it  be  within  the  general  grant  of  legis- 
lative power,  that  is,  if  it  be  in  its  character  and  essence  a  law,  and  if  it 
be  not  forbidden,  expressly  or  impliedly,  either  by  the  state  or  federal 
constitation. 

To  Mass  Act  of  Legislature  Void,  it  must  be  clearly  not  an  exerdsa  of 
legislative  authority,  or  else  be  forbidden  so  plainly  as  to  leave  the  case 
free  from  all  doubt. 

LsoisLATiys  Act  Aothobiziho  ScBSOBiFTioir  by  Citt  to  Stock  of  Rail- 
BOAD  CoBPOBATioN  IS  NOT  FoBBiDDBK  by  section  13  of  article  1  of  the 
Pennsylvania  constitution,  providing  that  each  house  may  determine  the 
rules  of  its  proceedings,  punish  and  expel  members,  and  **  shall  have  all 
other  powers  necessary  for  a  branch  of  the  legislature  of  a  free  state," 
that  section  not  being  a  restriction  upon  the  legislative  authority  of  the 
two  houses,  but  a  bestowal  of  privileges  upon  the  separate  branches. 

Obuoations  of  Ant  Ezibtino  Contbact  abb  not  Impaired  by  an  act  of 
the  legislature  authorizing  a  city  to  subscribe  to  railroad  stock,  nor  does 
the  act  attempt  the  impossibility  of  creating  a  contract,  but  merely  an* 
thorixes  two  corporations  to  make  one  if  they  shall  see  proper. 

Lands,  Qoods,  ob  Febsons  abe  not  Injured  bt  Leoislativx  Act  author- 
izing a  subscription  by  a  city  to  railroad  stock,  so  that  residents  and  tax- 
payers of  the  city  are  entitled  to  a  judicial  remedy  for  it  agreeably  to 
section  11  of  article  9  of  the  Pennsylvania  constitution,  providing  that 
the  courts  shall  be  open,  and  "  every  man  for  an  injury  done  him  in  hia 
lands,  goods,  person,  or  reputation,  shall  have  redress  by  due  course  of 
law,  and  right  and  justice  administered  without  sale,  denial,  or  delay.** 
It  is  no  injury  at  all  except  on  the  gratuitous  assumption  that  it  is  for- 
bidden in  some  other  part  of  the  constitution. 

Right  of  Acquiring,  Possessing,  and  Protbcting  Pbopebtt  is  not  Vio- 
lated, under  section  1  of  article  9  of  the  Pennsylvania  constitution,  by 
a  legislative  act  authorizing  a  city  to  subscribe  to  railroad  stock.  The 
right  of  property  is  not  so  absolute  but  that  it  may  be  taxed  for  the  pub* 
lie  benefit. 

Leoislattve  Act  is  not  Taking  of  Fbiyatb  Pbopebtt  for  Pubuc  Use 
WITHOUT  Ck>MPENSATioN,  contrary  to  section  10  of  article  9  of  the  Penn- 
sylvania constitution,  when  it  authorizes  a  city  to  subscribe  to  railroad 
stock.  When  property  is  not  seized  and  directiy  appropriated  to  public 
use,  though  it  be  subjected  in  the  hands  of  the  owner  to  greater  burdens 
than  it  was  before,  it  is  not  taken. 

Person  will  not  be  Depbiyed  of  Pbopebtt  without  the  "judgment  of  his 
peers  or  the  law  of  the  land,'*  in  violation  of  section  9  of  article  0  of 
the  Pennsylvania  constitution,  by  an  act  of  the  legislature  authorizing  a 
dty  to  subscribe  to  railroad  stock.     It  can  not  be  said  that  a  citizen  it 
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deprived  of  his  property  when  he  is  left  in  the  undistorbed 
it,  whatever  taxation  may  be  imposed  on  it 

LioiSLATiVB  Act  AuTHORinKO  Taking  ov  Private  Pbofkbtt  fob  PBiwjLzm 
Usii  WOULD  BB  UNCONSTiTfTTiONAi^  becanso  it  would  not  be  legiwTaUaom 
but  a  mere  decree  between  private  parties.  Bat  an  act  anthorian^^  » 
city  to  subscribe  to  railroad  stock  is  no  taking  in  any  sense,  for  any  par- 
pose,  or  for  any  uaes. 

CnnzxNS  and  Tax-patebs  have  No  Obound  ov  Complaint  aoainbt  Lbgis- 
LATIVB  Acts  authorizing  a  city  to  subscribe  to  railroad  stock,  exoep4 
because  such  acts  authorize  the  creation  of  a  public  debt,  of  which  tlM^ 
may  be  required  hereafter  to  pay  a  part  in  the  shape  of  taxes.  By 
tion  alone  can  harm  ever  come  to  them. 

Laws  Authorizing  Citt  to  Subscbibb  to  Railroad  Stock  abb  Unoi 

noNABLB  if  it  be  within  the  scope  of  legislative  power,  with  the  oooasaM 
of  the  local  authorities,  to  permit  the  assessment  of  a  local  tax  for  tho 
purpose  of  assisting  the  corporation  to  build  a  railroad. 

Taxation  is  Legislattvb  Bight  and  Duty,  which  must  be  exercised  by  tbm 
legislature,  or  under  the  authority  of  laws  passed  by  theoL 

PowBB  OP  Legislature  with  Revebencb  to  Taxation  is  Limitbd  only  by 
their  own  discretion.  For  the  abuse  of  it,  members  are  accountable  to 
nobody  but  their  constituents. 

Taxation  Means  Cebtain  Mode  of  Raising  Revenue  bob  Public  Pu&- 
FOSB  in  which  the  community  that  pays  it  has  an  interest  The  right 
of  the  state  to  lay  taxes  has  no  greater  extent  than  this. 

Act  op  Legislatube  would  not  be  Law  when  it  authorizes  contributions  to 
be  levied  for  a  mere  private  purpose,  or  for  a  purpose  which,  though  it 
be  public,  is  one  in  which  the  people  from  whom  they  are  exacted 
have  no  interest.  The  act  would  be  but  a  sentenoe  oommanding  the  pe> 
riodical  payment  of  a  certain  sum  by  one  portion  or  class  of  people. 
The  power  to  make  such  order  is  not  legislative  but  judicial,  and  was 
not  given  to  the  legislature  by  the  general  grant  of  legislative  authority. 

Tat  Law  is  not  Unconstitutional  on  Gbound  that  the  act  anthoriaes  con- 
tributions to  be  levied  for  a  public  purpose  in  which  those  from  whom 
they  are  exacted  have  no  interest^  unless  it  is  apparent  at  first  blush 
that  the  community  taxed  can  have  no  possible  interest  in  the  purpose 
to  which  their  money  is  to  be  applied.  And  this  is  more  especially  tma 
if  it  be  a  local  tax,  and  if  the  authorities  have  themselves  laid  the  tax  in 
pursuance  of  an  act  of  the  legislature. 

Railroads  are  not  Private  Appaibs  but  Public  iMPBOvxKENTa,  and  it 
is  the  right  and  duty  of  the  state  to  advance  the  commerce  and  promote 
the  welfare  of  the  people  by  making  or  causing  them  to  be  made  at  tha 
public  expense. 

BxATB  MAT  Pebmit  Desibable  Pubuo  Iupbovekent  to  be  Done  bt 
Company  if  she  declines  to  make  it  herself,  and  the  fact  that  it  is  made 
by  a  private  corporation  does  not  take  away  its  uhaiacter  as  a  publio 
work. 

Ibtbbbst  op  Public  is  not  Extinguished,  nob  is  Work  Made  Pbttats 
Qnb,  though  the  corporation  has  an  interest  in  it^  becanse  a  company 
ynAing  a  publio  improvement  has  the  right  to  be  compensated  for  the 
•xpenae  of  constructing  it  by  taking  tolls  for  its  use* 
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State  mat  Rightfullt  Aid  ik  Execution  of  Publio  Works  by  dele- 
gating  to  a  corporation  the  right  of  eminent  domain,  or  by  an  exertion  ol 
the  taxing  power. 

Right  or  Lboislatube  to  Tax  Partigulab  Citt  fob  Local  Imfbote- 
MEzrr,  with  the  consent  of  the  local  authorities,  is  as  clear  as  the  right  to 
lay  a  general  tax  for  any  purpose  whatever. 

State  mat  Authobizx  City  ob  Distbict  to  Create  Debt  by  a  subscrip- 
tion to  the  stock  of  a  private  corporation  engaged  in  making  a  publio 
work,  provided  such  city  or  district  has  a  special  interest  in  the  work  to 
be  so  aided;  the  state  having  the  constitutional  power  to  create  a  state 
debt  by  such  a  subscription  on  behalf  of  the  whole  people. 

CouBT  will  hot  Detebminb  Amount  of  Citt's  Intebest  in  Pbofo&ed 
Bailboad,  to  the  stock  of  which  such  city  has  been  authorized  to  sub- 
scribe. Such  matters  are  to  be  settled  by  her  own  officers  and  by  th« 
legislature;  and  it  is  enough  for  the  court  to  know  that  the  city  may 
have  a  public  interest  in  the  railroad,  and  that  there  is  not  a  palpable 
and  clear  absence  of  all  possible  interest  perceptible  by  every  mind  at 
first  blush. 

Bill  in  equity  for  an  injunction,  filed  in  the  supreme  court 
by  SbarplesB  and  three  others,  for  themselves,  and  for  such 
other  citizens,  residents,  and  tax-payers  of  the  city  of  Philadel- 
phia who  might  agree  to  contribute  to  the  expenses  of  the  suit, 
against  the  mayor,  aldermen,  and  citizens  of  the  said  ciiy.  The 
opinion  states  the  facts. 

B.  H.  Brewster  and  MaUery,  for  the  complainants. 

Olmstedf  Dallas^  Brock^  Bead^  and  Campbell^  for  the  respond- 
ents. 

By  Court,  Black,  C.  J.  On  the  sixth  of  May,  1852,  an  act  was 
passed  by  the  legislature  authorizing  the  corporate  authorities  of 
Philadelphia  city  to  subscribe  for  shares  in  the  stock  of  the  Phila- 
delphia, Eastern  and  Water-Gap  Railroad  Company,  and  to  raise 
the  money  necessaxy  to  pay  for  such  stock  by  a  loan  on  the  credit 
of  the  city.  On  the  ninth  of  April,  1853,  a  similar  act  was  passed 
for  a  similar  subscription  to  the  stock  of  the  Hempfield  Bailroad 
Company.  In  pursuance  of  these  acts,  the  select  and  common 
councils  required  the  mayor,  as  the  executiye  magistrate  of  the 
dty,  to  subscribe  for  ten  thousand  shares  in  the  Hempfield 
comjHmy  forthwith,  and  for  the  same  number  in  the  Water-Gap 
company,  upon  certain  conditions.  The  mayor  has  made  one 
subscription  accordingly,  and  intends  to  make  the  other  as  soon 
M  the  condition  of  the  ordinance  is  complied  with. 

The  plaintiffs  are  residents  of  the  city,  owners  of  property 
therein,  and  tax-payers.  They  complain  that  these  subscriptions 
will  add  another  million  of  dollars  to  the  already  heavy  debt  of 
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the  city,  impair  the  public  credit  thereof,  and  greatly  aug^nent 
the  taxes  of  the  people.  The  object  of  the  bill  is  to  restrain  tlie 
mayor  from  carrying  the  ordinances  into  effect.  The  iv'hole 
subject  has  been  argued  on  the  motion  for  a  special  injonciion. 
Our  decision  now  will  terminate  the  controyersy,  and  have  all 
the  effect  of  a  final  decree. 

None  of  the  facts  are  disputed.  No  question  of  consinictioii 
is  raised  on  the  act  of  assembly,  or  on  the  ordinances.  Jt  is 
not  pretended  that  anything  has  been  done  ox  is  likely  to  be 
done  by  the  authorities  of  the  city  except  what  the  legislature 
meant  to  authorize.  But  the  plaintiffs  assert  that  the  laws  are 
unconstitutional  and  Toid.  Whether  the  legislature  can  pass  a 
valid  act  giving  to  a  municipal  corporation  the  power  of  sub- 
scribing to  the  stock  of  a  railroad  company  is  the  sole  question 
before  us. 

This  is,  beyond  all  comparison,  the  most  important  cause 
that  has  ever  been  in  this  court  since  the  formation  of  the  gov- 
ernment.   The  fate  of  many  most  important  public  improve- 
ments hangs  on  our  decision.     If  all  municipal  subscriptions 
are  void,  railroads,  which  are  necessary  to  give  the  state  those 
advantages  to  which  everything  else  entitles  her,  must  stand 
unfinished  for  years  to  come,  and  large  sums  already  expended 
on  them  must  be  lost.     Not  less  than  fourteen  millions  of  these 
stocks  have  been  taken  by  boroughs,  counties,  and  cities  within 
this  commonwealth.     They  have  uniformly  been  paid  for,  either 
with  bonds  handed  over  directly  to  the  railroad  companies,  or 
else  with  the  proceeds  of  similar  bonds  sold  to  individuals  who 
have  advanced  the  money.     It  may  well  be  supposed  that  a 
large  amount  of  them  are  in  the  hands  of  innocent  holders,  who 
have  paid  for  them  in  good  faith.     We  can  not  award  the  in- 
junction asked  for  without  declaring  that  all  such  bonds  are  as 
destitute  of  legal  validity  as  so  much  blank  parchment.     Be- 
sides the  deadly  blow  it  would  give  to  our  improvements,  and 
the  disastrous  effect  of  it  on  the  private  fortunes  of  many  honest 
men  at  home  and  abroad,  it  would  seriously  wound  the  credit 
and  character  of  the  state,  and  do  much  to  lessen  the  influence 
of  our  institutions  on  the  public  mind  of  the  world. 

The  reverse  of  this  picture  is  not  less  appalling:  it  is  even 
more  so,  as  some  view  it.  If  the  power  exists,  it  will  continue 
to  bo  exerted,  and  generally  it  will  be  used  under  the  influence 
of  those  who  are  personally  interested,  and  who  do  not  see  or 
care  for  the  ultimate  injury  it  may  bring  upon  the  people  at 
largo.    Men  feel  acutely  what  affects  themselves  as  individuals. 
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and  are  but  slightly  influenced  by  public  considerationB.  Wbat 
each  person  wins  by  his  enterprise  is  all  his  own;  the  public 
losses  are  shared  by  thousands.  The  selfish  passion  is  intensi- 
fied by  the  prospect  of  immediate  gain;  private  speculation  be- 
comes ardent,  energetic,  and  daring;  while  public  spirit — cold 
and  timid  at  the  best — ^grows  feebler  still  when  the  danger  is  re- 
mote. Under  these  circumstances,  it  is  easy  to  see  where  this 
ultraenterprising  spirit  will  end.  It  carried  the  state  to  the 
verge  of  financial  ruin;  it  has  produced  revulsions  of  trade  and 
currency  in  every  commercial  country;  it  is  tending  now,  and 
here,  to  the  bankruptcy  of  cities  and  counties.  In  England  no 
investments  have  been  more  disastrous  than  railway  stocks,  un- 
less those  of  the  South  Sea  bubble  be  an  exception.  In  this 
country  they  have  not  generally  been  profitable.  The  dividends 
of  the  largest  works  in  the  neighboring  states,  north  and  south 
of  us,  have  disappointed  the  stockholders.  Not  one  of  the  com- 
pleted railroads  in  this  state  has  uniformly  paid  interest  on  its 
cost.  If  only  a  few  of  the  roads  projected  in  Pennsylvania  should 
be  as  unfortunate  as  all  the  finished  ones,  such  a  burden  would 
be  imposed  on  certain  parts  of  the  state  as  the  industry  of  no 
people  has  ever  endured  without  being  crushed.  Still,  this  plan 
of  improving  the  country,  if  unchecked  by  this  court,  will  prob- 
ably go  on  until  it  results  in  some  startling  calamity,  to  rouse  the 
masses  of  the  people. 

But  all  these  considerations  are  entitled  to  no  influence  here. 
We  are  to  deal  with  this  strictly  as  a  judicial  question.  How- 
ever clear  our  convictions  may  be  that  the  system  is  pernicious 
and  dangerous,  we  can  not  put  it  down  by  usurping  authority 
which  does  not  belong  to  us.  That  would  be  to  commit  a 
greater  wrong  than  any  which  we  could  possibly  repair  by  it. 
80  on  the  other  hand,  the  loss  to  the  bondholders,  the  ruin  of 
the  railroad  companies,  the  injury  to  the  commerce,  and  even 
the  stain  on  the  character  of  the  state,  are  considerations  which 
can  not  be  weighed  for  a  moment  in  any  scale  of  ours  against 
the  constitutional  rights  of  the  parties  before  us.  We  will 
therefore  address  ourselves  to  the  serious  business  of  ascertain- 
ing whether  the  laws  in  question  do  violate  the  constitution  or 
not. 

It  is  important,  first  of  all,  to  settle  the  rule  of  interpretation. 
This  can  be  best  done  by  a  slight  reference  to  the  origin  of  our 
political  system.  In  the  beginning,  the  people  held  in  their  own 
hands  all  the  power  of  an  absolute  government.  The  tran- 
scendent powers  of  parliament  devolved  on  them  by  the  revolu* 
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tion:  Bonaparte  v.  Camden  etc.  B.  B.  Co.,  1  Baldw.  220;  Jdhn- 
8(m  Y.  Mcintosh,  8  Wheat.  684;  WOkinsan  y.  Leland,  2  JPet.  656. 
Antecedent  to  the  adoption  of  the  federal  constitution,  the  poiprer 
of  the  states  was  supreme  and  unlimited:  Farmet^  and  Jifechan^ 
ics'  Bank  v.  SmUh,  3  Serg.  &  B.  68.    If  the  people  of  Pennsyl- 
vania had  given  all  the  authority  which  thej  themselves  pos- 
sessed to  a  single  person,  they  would  have  created  a  despotism 
as  absolute  in  its  control  over  life,  liberty,  and  property  as  thai 
of  the  Eussian  autocrat.     But  they  delegated  a  portion  ot   it  to 
the  United  States,  specifying  what  they  gave,  and  withholdings 
the  rest.     The  powers  not  given  to  the  government  of  the  union 
were  bestowed  on  the  government  of  the  state,  with  certain  limi- 
tations and  exceptions  expressly  set  down  in  the  state  constitu- 
tion.     The  federal   constitution   confers  powers  particularly 
enumerated;   that  of  the  state  contains  a  general  grant  of  all 
powers  not  excepted.     The  construction  of  the  former  instm- 
ment  is  strict  against  those  who  claim  under  it;  the  interpreta- 
tion of  the  latter  is  strict  against  those  who  stand  upon  the  ex- 
ceptions, and  liberal  in  favor  of  the  government  itself.     The 
federal  government  can  do  nothing  but  what  is  authorized  ex- 
pressly or  by  clear  implication;  the  state  may  do  whatever  is  not 
prohibited. 

The  powers  bestowed  on  the  state  government  were  distributed 
by  the  constitution  to  the  three  great  departments — the  legisla* 
tive,  the  executive,  and  the  judicial.  The  power  to  make  laws  was 
granted  in  section  1  of  article  1,  by  the  following  words:  '*  The 
legislative  power  of  this  commonwealth  shall  be  vested  in  a  gen* 
eral  assembly,  which  shall  consist  of  a  senate  and  house  of  repre- 
sentatives." It  is  plain  that  the  force  of  these  general  words,  if 
there  had  been  nothing  elsewhere  to  qualify  them,  would  have 
given  to  the  assembly  an  unlimited  power  to  make  all  such  laws 
as  they  might  think  proper.  They  would  have  had  the  whole 
omnipotence  of  the  British  parliament.  But  the  absolute  power 
of  the  people  themselves  had  been  previously  limited  by  the 
federal  constitution,  and  they  could  not  bestow  on  the  legisla- 
ture authority  which  had  already  been  given  to  congress.  The 
judicial  and  executive  powers  were  also  lodged  elsewhere,  and 
the  legislative  department  was  forbidden  to  trench  upon  the 
others  by  an  implication  as  clear  as  words  could  make  it.  The 
jurisdiction  of  the  assembly  was  still  further  confined  by  that 
part  of  the  constitution  called  the  "  declaration  of  rights,"  which, 
in  twenty-five  sections,  carefully  enumerates  the  reserved  rights 
of  the  people,  and  closes  by  declaring  that  '*  everything  in  thia 
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article  is  excepted  out  of  the  general  powers  of  the  government 
and  shall  remain  forever  inviolate."  The  general  assembly  can 
not,  therefore,  pass  any  law  to  conflict  with  the  rightful  author- 
ity of  congress,  nor  perform  a  judicial  or  executive  function,  nor 
violate  the  popular  privileges  reserved  by  the  declaration  of 
rights,  nor  change  the  organic  structure  of  the  government,  nor 
exercise  any  other  power  prohibited  in  the  constitution.  If  it 
does  any  of  these  things,  the  judiciary  claims,  and  in  clear  cases 
has  always  exercised,  the  right  to  declare  such  acts  void. 

But  beyond  this  there  lies  a  vast  field  of  power,  granted  to 
the  legislature  by  the  general  words  of  the  constitution,  and  not 
reserved,  prohibited,  or  given  away  to  others.  Of  this  field  the 
general  assembly  is  entitled  to  the  full  and  uncontrolled  posses- 
sion. Their  use  of  it  can  be  limited  only  by  their  own  discre- 
tion. The  reservation  of  some  powers  does  not  imply  a  restric- 
tion on  the  exercise  of  others  which  are  not  reserved.  On  the 
contrary,  it  is  a  universal  rule  of  construction,  founded  in  the 
clearest  reason,  that  general  words  in  any  instrument  or  statute 
are  strengthened  by  exceptions  and  weakened  by  enumeration. 
To  me  it  is  as  plain  that  the  general  assembly  may  exercise  all 
powers  which  are  properly  legislative,  and  which  are  not  taken 
away  by  our  own  or  by  the  federal  constitution,  as  it  is  that  the 
people  have  all  the  rights  which  are  expressly  reserved. 

We  are  urged,  however,  to  go  further  than  this,  and  to  hold 
that  a  law,  though  not  prohibited,  is  void  if  it  violates  the  spirit 
of  our  institutions,  or  impairs  any  of  those  rights  which  it  is  the 
object  of  a  free  government  to  protect,  and  to  declare  it  uncon- 
stitutional if  it  be  wrong  and  unjust.  But  we  can  not  do  this.  It 
would  be  assuming  a  right  to  change  the  constitution,  to  supply 
what  we  might  conceive  to  be  its  defects,  to  fill  up  every  casus 
omissus,  and  interpolate  into  it  whatever  in  our  opinion  ought  to 
have  been  put  there  by  its  framers.  The  constitution  has  given 
us  a  list  of  the  things  which  the  legislature  may  not  do.  If  we 
extend  that  list,  we  alter  the  instrument,  we  become  ourselves  the 
aggressors,  and  violate  both  the  letter  and  spirit  of  the  organic 
law  as  grossly  as  the  legislature  possibly  could.  If  we  can  add 
to  the  reserved  rights  of  the  people,  we  can  take  them  away;  if 
we  can  amend,  we  can  mar;  if  we  can  remove  the  landmarks 
which  we  find  established,  we  can  obliterate  them;  if  we  can 
change  the  constitution  in  any  particular,  there  is  nothing  but 
our  own  will  to  prevent  us  from  demolishing  it  entirely. 

The  great  powers  given  to  the  legislature  are  liable  to  be 
abused.     But  this  is  inseparable  from  the  nature  of  human 
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institationB.  The  wisdom  of  man  has  never  conceiired  of  a 
gOYemment  with  power  saffioient  to  answer  its  legitimate  ends, 
and  at  the  same  time  incapable  of  mischief.  No  political  sys- 
tem  can  be  made  so  perfect  that  its  rulers  will  always  hold  it  to 
the  true  oonzse.  In  the  veiy  best,  a  great  deal  must  be  trusted 
to  the  discretion  of  those  who  administer  it.  In  ours,  the  peo- 
ple have  given  larger  powers  to  the  legislature,  and  relied  for 
the  faithful  execution  of  them  on  the  wisdom  and  honeaty  of 
that  department,  and  on  the  direct  accountability  of  the  mem- 
bers to  their  constituents.  There  is  no  shadow  of  reason  for 
supposing  that  the  mere  abuse  of  power  was  meant  to  be  cor- 
rected by  the  judiciary. 

There  is  nothing  more  eacfy  than  to  imagine  a  thousand  tyran- 
nical things  which  the  legislature  may  do  if  its  members  f  or)get 
all  their  duties,  disregard  utterly  the  obligations  they  owe  to  their 
constituents,  and  recklessly  determine  to  trample  upon  right 
and  justice.    But  to  take  away  the  power  from  the  legislature 
because  they  may  abuse  it,  and  give  to  the  judges  the  right  of 
controlling  it,  would  not  be  advancing  a  single  step,  since  the 
judges  can  be  imagined  to  be  as  corrupt  and  as  wicked  as  legis- 
lators. 

It  has  been  said  of  the  ablest  judge  that  ever  sat  on  this 
bench,  and  one  whose  purify  of  character  was  as  perfect  as  any 
one  who  has  ever  lived  or  ever  will  live,  that  his  opinions  on 
such  subjects  are  not  to  be  relied  on.  If  this  be  so,  then  trans- 
ferring the  seat  of  authority  from  the  legislature  to  the  courts 
would  be  putting  our  interests  in  the  hands  of  a  set  of  veiy 
fallible  men,  instead  of  the  respectable  body  which  now  holds 
it.  What  is  worse  still,  the  judges  are  almost  entirely  irrespon- 
sible, and  heretofore  they  have  been  altogether  so,  while  the 
members  of  the  legislature  who  would  do  the  imaginary  things 
referred  to  *'  would  be  scourged  into  retirement  by  their  indig- 
nant masters." 

I  am  thoroughly  convinced  that  the  words  of  the  constitution 
furnish  the  only  test  to  determine  the  validity  of  a  statute, 
and  that  all  arguments,  based  on  general  principles  outside 
of  the  constitution,  must  be  addressed  to  the  people,  and  not 
tons. 

A  proposition  which  results  as  plainly  as  this  does  from  the 
reason  of  the  thing  can  scarcely  need  the  aid  of  authority. 
But  if  the  doctrine  I  am  denying  could  be  allowed  to  prevail,  it 
would  decide  this  case  in  favor  of  the  plaintiffs  without  looking 
into  the  constitution  at  all;  for  it  must  be  admitted  that  such 
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measures  can  not  be  sustained  on  principles  of  moral  justice 
and  propriety.  This  consideration,  together  with  the  great 
ability  and  earnestness  with  which  it  was  pressed  upon  us  bj 
the  counsel,  entitles  it  to  the  fullest  refutation  we  can  give. 

It  is  true  that  expressions  fayoring  it  have  incidentally  fallen 
from  several  eminent  judges:  from  Judge  Patterson:  Vankome 
V.  Dorrance,  2Dall.  304;  from  Judge  Chase:  Colder y.  BuU,1  Pet* 
Cond.  173;  from  Judge  Spaulding  of  Ohio:  Oriffith  v.  Commit 
sionerSy  20  Ohio,  609;  and  from  Chief  Justice  Parker  of  Massoe^ 
chusetts:  Bosts^  Case,  2  Pick.  165.  The  first  is  contained  in  a 
charge  delivered  in  the  circuit  court.  But  the  whole  case  has 
several  times  been  said  by  this  court  to  have  been  totally  misap- 
prehended: SaUerlee  v.  MatOiewson,  16  Serg.  &  K.  179;  McMaS" 
iers  V.  CommonweaMh,  3  Watts,  295.  It  was  not  followed  by 
those  who  sat  in  the  same  court  afterwards.  The  others  were 
mere  ohUer  dija. 

On  the  other  side  the  weight  of  authority  is  overwhelming. 
I  am  not  aware  that  any  state  court  has  ever  yet  held  a  law  to 
be  invalid,  except  where  it  was  clearly  forbidden.  Certainl}'  no 
case  of  a  different  character  has  been  cited  at  the  bar.  In  the 
many  cases  which  affirm  the  validity  of  state  laws,  this  principle 
id  uniformly  recognized,  either  tacitly  or  expressly.  The  su- 
preme court  of  the  United  States  has  adhered  to  it  on  every 
occasion  when  it  has  been  questioned  there. 

In  SaUerlee  v.  Matthewson,  2  Pet.  380,  an  act  of  the  Pennsyl- 
vania legislature  was  censured  as  unwise  and  unjust;  But,  be- 
cause it  came  within  no  express  prohibition  of  the  constitution,, 
it  was  held  to  be  bindiug  on  the  parties  interested;  and  iu 
Fletcher  v.  Peck^  0  Cranch,  87,  it  was  declared  that  while  the 
legislature  was  within  the  constitution,  even  corruption  did  not 
make  its  acts  void.  In  Colder  v.  Bull,  3  Dall.  38G,  Mr.  Justice 
Iredell  said:  ''  If  a  state  legislature  shall  pass  a  law  within  the 
general  scope  of  their  constitutional  powers,  the  court  can  not 
pronounce  it  to  be  void,  merely  because  it  is,  in  their  judgment^ 
contrary  to  the  principles  of  natural  justice.  The  ideas  of 
natural  justice  are  regulated  by  no  fixed  standard,  the  ablest 
and  the  purest  men  have  differed  upon  the  subject;  and  all  the 
court,  in  such  an  event,  could  say  would  be  that  the  legislature 
(possessed  of  an  equal  right  of  opinion)  had  passed  an  act  which,, 
in  the  opinion  of  the  judges,  was  contrary  to  abstract  principles 
of  right."  Judge  Washington,  in  Golden  v.  Prince^  3  Wash, 
813,  decides  that  the  state  legislatures  may  make  such  laws  aa 
they  think  fit,  unless  inconsistent  with  the  powers  exclusively 
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Tested  in  the  goTemment  of  the  United  States,  or  forbidden  bj 
some  article  of  the  federal  or  state  constitation.    Judge  Baldwin* 
in  Benneli  t.  Boggs^  1  Baldw.  74,  has  expressed  so  clearly  what 
I  think  is  the  trae  view  of  the  subject,  that  I  can  not  do  better 
than  transcribe  his  words.     "  We  may  think,*'  says  he,  **  the 
powers  conferred  by  the  constitution  of  this  state  too  great  or 
dangerous  to  the  rights  of  the  people,  and  that  limitationfl  are 
necessary;  but  we  can  not  a£Sx  them,  or  act  on  cases  arising 
under  state  laws,  as  if  boundaries  had  been  affixed  by  the  con- 
stitution previously.    We  can  not  declare  a  legislative  act  void 
because  it  conflicts  with  our  opinions  .of  policy,  expediency,  or 
justice.    We  are  not  the  guardiacs  of  the  rights  of  the  people 
of  the  state,  unless  they  are  secured  by  some  constitutional  pro- 
vision which  comes  within  our  judicial  cognizance.    The  remedy 
for  unwise  and  oppressive  legislation,  within   constitutional 
bounds,  is  by  an  appeal  to  the  justice  and  patriotism  of  the 
representatives  of  the  people.    If  this  fails,  the  people,  in  their 
sovereign  capacity,  can  correct  the  evil;  but  courts  can  not  as- 
sume their  rights." 

Chief  Justice  Marshall,  in  the  Providence  Bank  v.  Billings,  4 
Pet.  662,  says:  "  The  interest,  wisdom,  and  justice  of  the  rep- 
resentative body,  and  its  relations  with  its  constituents,  furnish 
the  only  security,  when  there  is  no  express  contract,  against  ex- 
cessive taxation,  as  well  as  against  unwise  legislation  gen&raUy.'* 
When  we  come  home  and  look  into  the  precedents  established  by 
this  court,  we  find  them  uniformly  and  distinctly  denying  the 
right  to  go  beyond  the  constitution.  In  Norris  v.  Clymer,  2  Pa. 
8t.  286,  Chief  Justice  Gibson,  with  characteristic  direcmess  of 
expression,  declares  that  the  constitution  allows  to  the  legisla- 
ture eveiy  power  which  it  does  not  positively  prohibit.  It  was 
laid  down  in  Commonwealth  v.  McCloskey,  2  Bawle,  874,  that  if 
the  legislature  pass  a  law  within  the  scope  of  their  constitutional 
power,  the  judicial  tribunals  have  no  right  to  pronounce  it  void. 
CommonweaUh  v.  MoWUliams,  11  Pa.  St.  61,  decided  that  ex- 
press prohibition  or  necessary  implication  is  essential  to  oust 
the  jurisdiction  of  the  legislature.  In  the  very  last  case  that 
came  before  us,  CommonweaUh  v.  Hdrtman,  17  Id.  118,  it  was 
decided  that  the  assembly  had  jurisdiction  of  all  oases  in  which 
its  legislation  was  not  prohibited;  that  the  law  then  in  question 
was  valid,  because  there  was  x.o  syllable  in  the  constitution  to 
forbid  it;  and  that  if  a  law,  unjust  in  its  operation  and  never- 
theless not  forbidden  by  the  constitution,  should  be  enacted, 
the  remedy  lay  not  in  an  appeal  to  the  judiciaxy,  but  to  the 
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people,  who  must  apply  the  correotive  themselreSy  since  they 
had  not  intrusted  the  power  to  us. 

There  is  another  rule  which  must  govern  us  in  oases  like  this, 
namely,  that  we  can  declare  an  act  of  assembly  roid  only  when 
it  violates  the  constitution  clearly,  palpably,  plainly,  and  in 
such  manner  as  to  leave  no  doubt  or  hesitation  on  our  minds. 
This  principle  is  asserted  by  judges  of  every  grade,  both  in  the 
federal  and  in  the  state  courts;  and  by  some  of  them  it  is  eir 
pressed  vnth  much  solemnity  of  language:  Fletcher  v.  Peck,  6 
Granch,  87;  Cooper  v.  Telfair,  4  Dall.  14;  Moore  v.  Eauston,  8 
Seig.  &  R.  178;  Eakin  v.  RavJb,  12  Id.  839;  OommomoedUh  v. 
Smith,  4  Binn.  128.  A  citation  of  all  the  authorities  which  es- 
tablish it  would  include  nearly  every  case  in  which  a  question 
of  constitutional  law  has  arisen.  I  believe  it  has  the  singular 
advantage  of  not  being  opposed  even  by  a  dictum. 

We  are  to  inquire,  then,  whether  there  is  anything  in  the  con- 
stitution which  expressly  or  by  clear  implication  forbids  the  leg- 
islature to  authorize  subscriptions  by  a  city  to  the  capital  stock 
of  a  company  incorporated  for  the  pturpose  of  making  a  railroad. 
It  is  admitted  that  there  is  nothing  in  the  constitution  of  the 
United  States  by  which  this  power  is  taken  away  from  the  leg- 
islatures of  the  states,  unless  it  be  a  single  provision,  which 
is  also  found  in  that  of  Pennsylvania:  Arii.  9,  sec.  9.  I  shall 
consider  every  part  of  the  constitution  relied  on,  as  prohibitory 
of  these  laws,  by  the  counsel  who  have  addressed  us  either  in 
this  cause  or  in  the  others  which  involve  the  same  question. 

In  section  13  of  article  1  it  is  provided  "that  each  house 
may  determine  the  rules  of  its  proceedings;  punish  its  members 
for  disorderly  behavior,  and  with  the  concurrence  of  two  thirds 
expel  a  member,  but  not  a  second  time  for  the  same  cause;  and 
shall  have  all  other  powers  necessary  for  a  branch  of  the  legis- 
lature of  a  free  state."  The  argument  deduced  from  this  is, 
that  the  legislature  can  make  no  law  which  is  inconsistent  with 
the  freedom  of  the  state;  that  is,  with  the  just  rights  and  liber- 
ties of  the  people.  But  it  is  very  manifesUy  meant  not  to  limit 
the  powers  of  the  general  assembly,  but  to  confer  certain  parlia- 
mentary privileges  on  the  separate  branches,  so  that  each  house, 
when  in  session,  could,  without  the  concurrence  of  the  other, 
promptly  protect  itself  against  indecency,  disorder,  corruption, 
or  other  misbehavior  of  members  or  strangers.  The  word  *  *  free  " 
is  to  be  understood  of  the  state  in  her  corporate  capacity,  and 
in  the  sense  of  independent  or  sovereign,  and  not  of  her  indi- 
vidual, citizens.    If  it  can  be  construed  as  a  restraint  of  legisla- 
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tare  power,  it  renders  the  declaration  of  rights  useless,  and  re> 
duces  all  the  provisions  for  that  purpose  to  a  single  plmse. 
Why  should  particular  exceptions  be  inserted  if  eTerythin^  was 
covered  by  this  most  comprehensive  restriction  ? 

It  is  objected  that  these  laws  create  a  contract  for  the  people 
of  the  city;  and  as  the  legislature  can  not  impair  a  contract, 
neither  can  they  make  one  between  parties  who  do  not  themselTes 
assent  to  it.  It  must  be  remembered  that  the  prohibition  to 
pass  any  law  impairing  the  obligation  of  contracts  can  avail 
nothing  unless  the  case  comes  exactly  within  it.  The  supreme 
court  of  the  United  States,  in  SaUerlee  v.  MxUhewson,  2  Pet. 
414,  held  that  an  act  which  was  retrospective  in  its  operation, 
and  took  uway  vested  rights,  was  nevertheless  not  void  onder 
that  section  in  the  federal  constitution,  because  it  did  not  liter- 
ally impair  the  obligation  of  a  pre-existing  contract. 

I  do  not  say,  however,  that  a  contract  between  two  individu- 
als or  between  two  corporations  can  be  made  by  the  legislature. 
That  would  not  be  legislation.    Besides,  it  would  be  impossible 
in  the  nature  of  things;  for  the  essence  of  a  contract  is  the 
agreement  of  the  parties.    But  here  is  no  contract  made  or  at 
tempted  to  be  made  by  the  legislature,  but  only  an  authoriir^ 
given  to  the  respective  corporations  to  make  one  between  them- 
selves if  they  see  proper.     This  authority  to  make  contracts  for 
and  in  the  name  of  the  people  is  given  in  a  greater  or  less  de- 
gree to  all  public  corporations.    It  is  necessaiy  to  their  exist- 
ence.   All  other  corporate  functions  would  be  nugatory  without 
it.     It  is  constantly  exercised  by  the  supervisors  of  townships, 
by  county  commissioners,  and  by  the  prox)er  officers  of  bor- 
oughs, districts,  and  cities.     Such  contracts  can  seldom   be 
made  with  the  unanimous  approbation  of  the  people;  but  it  has 
never  been  thought  that  a  person  may  not  be  bound  without 
his  consent  to  perform  his  share  of  a  public  obligation.    The 
contracts  which  affect  a  man  as  an  individual  must  be  made 
by  himself;  but  those  which  affect  him  only  as  a  member  of  the 
community  in  which  he  lives,  and  only  in  the  same  way  that 
his  feUow-citizens  are  affected,  must  be  made  by  the  author- 
ities which  the  law  has  set  over  him  and  them. 

The  eleventh  section  of  the  declaration  of  rights  provides 
<<  that  all  courts  shall  be  open,  and  every  man  for  an  injuiy 
done  him  in  his  lands,  goods,  person,  or  reputation,  shall  have 
redress  by  due  course  of  law,  and  right  and  justice  admin- 
istered without  sale,  denial,  or  delay.''  This  was  clearly  in- 
tended to  insure  the  constant  and  regular  administration  of 
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jufitice  between  man  and  man.  To  say  that  it  is  yiolated  by  re- 
fusing a  judicial  remedy  for  bad  legislation  would  be  strain- 
ing it  sadly.  Certainly  a  contract,  such  as  that  which  the 
defendants  propose  to  make,  however  it  may  injure  the  plaint- 
iffs, is  not  an  injury  for  which  they  are  entitled  to  redress  if  it 
be  lawful  to  make  it.  To  say  that  it  is  not  lawful,  and  there- 
fore injurious,  is  merely  begging  the  question. 

The  first  section  of  the  same  article  enumerates  among  the 
natural  rights  of  men  that  of  '*  acquiring,  possessing,  and  pro- 
tecting property."  Undoubtedly  this  is  a  right  which  the  leg- 
islature can  not  take  away.  Our  constitution  makes  properiy 
as  sacred  as  life.  But  no  man's  right  to  his  property  can  bo  so 
absolute  as  to  exempt  it  from  a  fair  share  of  the  public  burdens 
lawfully  and  constitutionally  imposed.  Of  course  we  will  n6t 
assume  that  the  burden  here  apprehended  is  unlawful  and  un- 
constitutional merely  that  we  may  make  it  conflict  with  tha 
seciion.    To  do  so  would  be  reasoning  in  a  vicious  circle. 

It  is  further  argued  that  these  laws  authorize  the  taking  of 
private  property  for  public  use  without  just  compensation,  con* 
trary  to  section  ten  of  the  declaration  of  rights.  It  is  certain 
that  the  plaintiff  can  expect  no  compensation  in  the  proper 
sense  of  that  word  as  here  used.  It  is  also  true  that  if  the 
railroad  stocks  which  the  city  authorities  are  about  to  purchase 
shall  depreciate,  or  fail  at  any  time  to  produce  dividends  equal 
to  the  interest  on  the  bonds,  the  property  of  the  citizens  may 
be  taxed  to  make  up  the  difference.  But  property  is  not  taken 
when  it  is  merely  subjected,  on  a  future  contingency,  to  the 
liability  of  being  taxed  higher  than  it  is  at  present.  The  word 
**  take"  is  one  of  the  commonest  and  plainest  in  the  language, 
and  can  not  easily  be  misunderstood  either  by  a  lawyer  or  lay- 
man. As  used  in  the  constitution,  it  has  universally,  in  this 
state  and  elsewhere,  been  interpreted  to  mean  a  taMng  alto- 
ge^er,  a  seizure,  a  direct  appropriation,  dispossession  of  the 
owner:  In  re  Philadelphia  d;  Trenton  B.  B,  Co.,  6  Whart.  46  [36 
Am.  Deo.  202];  In  re  CUy  of  PiUsburgh,  2  Watts  &  S.  325; 
Monongahela  Nav,  Co.  v.  Coon,  6  Id.  116  [47  Am.  Dec.  474]; 
Mayor  etc.  of  Pittsburgh  v.  Scott,  1  Pa.  St.  814;  CaUender  v. 
Marsh,  1  Pick.  418;  Charles  Biver  Bridge  v.  Warren  Bridge,  7 
Id.  344.  We  would  be  disregarding  its  popular  as  well  as  legal 
signification  if  we  would  declare  property  to  be  taken  when  it 
is  merely  depreciated  in  value,  or  incumbered,  civ  incidentally 
injured.  Least  of  all  is  it  a  taking  to  tax  it:  People  v.  Mayor  qf 
Brooklyn,  4  N.  Y.  419  [55  Am.  Dec.  266].    Inasmuch  as  the  com- 
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ponsation  is  made  by  the  constitution  a  necessary  ooncomitant 
of  all  takings  for  public  use,  if  vre  say  that  taxation  and  taking 
are  the  same,  we  are  reduced  to  the  absurdity  of  deciding  that 
no  tax  can  be  levied  for  the  most  important  purpose  of  the  state, 
without  an  immediate  redistribution  of  it  among  the  people  who 
pay  it. 

The  ninth  section  of  article  nine  declares  that  the  "  dtixen  can 
not  be  deprived  of  his  life,  liberty,  or  property,  unless  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  The  word 
**  deprived  "  in  this  section  has  received  the  same  construction 
as  the  word  ''  taken  "  in  section  ten,  and  for  reasons  equally 
clear  and  strong.  It  can  not  be  said  that  a  citizen  is  deprived 
of  his  property  when  he  is  left  in  the  undisturbed  possession  of 
it,  whatever  taxation  may  be  imposed  on  it. 

It  is  said  that  thio  is  a  taking  of  private  property  for  private 
use.  If  this  be  so,  it  is  palpably  unconstitutional.  Perhaps 
there  is  nothing  in  the  books  which  shows  the  tenacity  with 
which  this  court  has  adhered  to  the  letter  of  the  constitution 
in  determining  thei»  extent  of  legislative  power  more  plainly 
than  the  doubt  which  was  once  entertained  in  Harvey  v.  Thomas, 
10  Watts,  63  [3G  Am.  Dec.  141],  whether  the  want  of  an  express 
inhibition  did  not  permit  the  assembly  to  take  one  man's  prop- 
erty and  give  it  to  another.  The  constitution  does  prohibit  it. 
It  is  not  within  the  general  grant  of  legislative  power.  It 
would  be  a  gross  usurpation  of  judicial  authority,  and  would 
violate  the  very  words  of  section  11,  article  9.  The  legislature 
could  not  make  such  a  rescript  (for  it  would  not  be  a  law)  any 
more  than  they  could  order  an  innocent  man  to  be  put  to  death 
without  trial.  But  do  the  acts  of  assemby  before  us  take  pri- 
vate property  for  private  use,  or  permit  it  to  be  done  by  the 
city  authorities?    I  think  I  have  shown  that  it  is  no  taking  at 

all. 

The  only  substantial  wrong  complained  of  in  the  bill  is  that  a 
public  debt  is  about  to  be  created  for  a  purpose  which  the 
plaintiffs  are  unwilling  to  join  in  promoting;  and  that  the  debt 
may,  and  most  probably  will,  involve  the  necessity  of  a  tax,  of 
which  they  must  pay  their  share.  Except  for  their  liability  to 
this  tax  tiiey  would  have  no  standing  in  court.  This  is  the 
head  and  front  of  the  offending  against  them.  But  if  it  be  im- 
posed in  pursuance  of  a  law,  passed  by  the  supreme  legislative 
authority  of  the  state,  and  not  in  conflict  with  the  constitationy 
it  must  be  borne.  This  brings  us  to  inquire  what  is  the  extent 
of  the  right  to  lay  taxes. 
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The  taadng  power,  being  a  legislative  duty,  is  of  ooane  in- 
trusted  to  the  general  assembly.  And  it  is  given  to  them  with- 
out any  restriotion  whatever.  They  are  to  use  it  according  to 
their  discretion,  and  if  they  abuse  it,  and  if  public  opinion  is 
not  just  or  enlightened  enough  to  correct  their  errors,  there  is 
no  remedy.  I  use  the  language  of  Chief  Justice  Marshall  in  M> 
Cidloch  V.  Stale,  4  Wheat.  816,  when  I  say  that  it  may  be  exer- 
cised to  any  extent  to  which  the  government  may  choose  to  cany 
it,  and  that  no  limit  has  been  assigned  to  it,  because  the  exi- 
gencies of  the  government  can  not  be  limited. 

But  I  do  not  mean  to  assert  that  every  act  which  the  legisla- 
ture may  choose  to  call  a  tax  law  is  constitutional.  The  whole  oi 
a  public  burden  can  not  be  thrown  on  a  single  individual,  under 
pretense  of  taxing  him;  nor  can  one  county  be  taxed  to  pay  the 
debt  of  another,  nor  one  portion  of  the  state  to  pay  the  debts 
of  the  whole  state.  These  things  are  not  excepted  from  the 
powers  of  the  legislature,  because  they  did  not  pass  to  the  as- 
sembly by  the  general  grant  of  legislative  power.  A  prohibition 
was  not  necessary.  An  act  of  assembly  commanding  or  author- 
izing them  to  be  done  would  not  be  a  law,  but  an  attempt  to 
pronounce  a  judicial  sentence,  order,  or  decree. 

It  is  the  theory  of  a  republican  government  that  taxes  shall 
be  laid  equally  in  proportion  to  the  nature  of  properly;  and 
when  collected,  shall  be  applied  only  to  purposes  in  which  the 
tax-payers  shall  have  an  equal  interest.  But  this  is  impossible, 
even  in  the  simplest  state  of  society,  and  becomes  more  and 
more  difficult  in  proportion  as  a  higher  civilization  diversifies 
the  characters,  circumstances,  and  the  pursuits  of  the  people. 
**A  just  and  perfect  system  of  taxation,"  says  Chancellor  Kent, 
*'  is  yet  a  desideratum  in  civil  government: "  2  Kent's  Com.  832. 
No  county  or  municipal  tax  ever  came  up  to  the  theory,  and  the 
taxes  now  levied  by  the  state  are  a  grievous  violation  of  it.  The 
improvements  made  by  the  commonwealth  added  largely  to  the 
fortunes  of  some,  to  others  they  did  no  service,  and  some  were 
injured  by  them.  Still,  all  are  now  compelled  to  pay  for  them. 
It  is  not  therefore  every  inequality  of  burden  or  benefit — ^not 
every  disproportion  between  tixe  sum  which  a  citizen  pays  and 
the  interest  which  he,  as  an  individual,  has  in  the  purpose  to 
which  it  is  applied — that  can  make  a  tax  law  void.  I  am  of 
opinion,  with  the  supreme  court  of  Kentucky  in  Cheaney  v.  Boo- 
ser,  9  B.  Hon.  345,  that  a  tax  law  must  be  considered  valid  unless 
it  be  for  a  purpose  in  which  the  community  taxed  has  palpably 
no  interest,  where  it  is  apparent  that  a  burden  is  imposed  fox 
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ihe  benefit  of  others^  and  where  it  would  be  so  pronounced  at 
tbe  fii-st  blush. 

Neither  has  the  legislature  any  constitutional  right  to  create  m 
public  debt,  or  to  lay  a  tax,  or  to  authorize  any  municipal  corpo- 
ration to  do  it,  in  order  to  raise  funds  for  a  mere  private  purpose. 
No  such  authority  passed  to  the  assembly  by  the  general  giant  of 
legislative  power.    This  would  not  be  legislation.    Taxation  is  a 
mode  of  raising  revenue  for  public  purposes.     When  it  is  pros- 
tituted to  objects  in  no  way  connected  with  the  public  interests 
or  welfare,  it  ceases  to  be  taxation  and  becomes   plunder. 
Transferring  money  from  the  owners  of  it  into  the  possession 
of  those  who  have  no  title  to  it,  though  it  be  done  under  the 
name  and  form  of  a  tax,  is  unconstitutional  for  all  the  reasons 
which  forbid  the  legislature  to  usurp  any  other  power  not 
granted  to  them. 

But  it  has  been  argued  (and  here,  perhaps,  is  the  strain  of  the 
case)  that  this  will  be  taxation  for  a  private  purpose,  because 
the  money  levied  will  be  in  effect  handed  over  to  a  private  cor- 
poration. I  have  conceded  that  a  law  authorizing  taxation  for 
any  other  than  public  purposes  is  void;  and  it  cannot  be  denied 
that  a  railroad  company  is  a  private  corporation.  But  the  right 
to  tax  depends  on  the  ultimate  use,  purpose,  and  object  for 
which  the  fund  is  raised,  and  not  on  the  nature  or  character  of 
the  person  or  corporation  whose  intermediate  agency  is  to  be 
used  in  applying  it.  A  tax  for  a  private  purpose  is  unconstitu* 
tional,  though  it  pass  through  the  hands  of  public  officers;  and 
the  people  may  be  taxed  for  a  public  work,  although  it  be  under 
the  direction  of  an  individual  or  private  corporation.  The 
question,  then,  is,  whether  the  building  of  a  railroad  is  a  public 
or  a  private  affair.  If  it  be  public,  it  makes  no  difference  that 
the  corporation  which  has  it  in  charge  is  private. 

A  railroad  is  a  public  highway  for  the  public  benefit,  and  the 
right  of  a  corporation  to  exact  a  uniform,  reasonable,  stipulated 
toll  from  those  who  pass  over  it  does  not  make  its  main  use  a 
private  one.  The  public  has  an  interest  in  such  a  road  when  it 
belongs  to  a  corporation  as  clearly  as  they  would  have  if  it  were 
free,  or  as  if  the  tolls  were  payable  to  the  state,  because  travel 
and  transportation  are  cheapened  by  it  to  a  degree  far  exceeding 
all  the  tolls  and  charges  of  every  kind,  and  ihis  advantage  the 
public  has  over  and  above  those  of  rapidity,  comfort,  conven- 
ience, increase  of  trade,  opening  of  markets,  and  other  means 
of  rewarding  labor  and  promoting  wealth.  In  Bonaparte  v. 
Camden  and  Amhoy  Bailroad  Co,,  1  Baldw.  223,  although  the 
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charter  of  the  defendants  had  more  features  in  it  of  a  close  mo« 
nopolj  for  the  mere  private  emolument  of  the  stockholders  than 
any  other  similar  company  in  the  country,  yet  the  road  was  hold 
to  be  a  public  work,  and  the  plaintiff's  land,  taken  to  build  it 
on,  was  decided  to  have  been  taken  for  public  use. 

It  is  a  giuve  error  to  suppose  that  the  duty  of  a  8tat.e  stops 
with  the  establishment  of  those  institutions  which  are  necessary 
to  the  existence  of  government;  such  as  those  for  the  administra- 
tion of  justice,  the  preservation  of  the  peace,  and  the  protection 
of  the  countiy  from  foreign  enemies;  schools,  colleges,  and  in- 
stitutions for  the  promotion  of  the  arts  and  sciences,  which  are 
not  absolutely  necessary,  but  highly  useful,  are  also  entitled  to 
a  public  patronage  enforced  by  law.  To  aid,  encourage,  and 
stimulate  commerce,  domestic  and  foreign,  is  a  duty  of  the 
sovereign,  as  plain  and  as  universally  recognized  as  any  other. 
It  is  on  this  principle  that  the  mint  and  post-o£Sce  are  in  the 
hands  of  the  government;  for  they  are  but  aids  to  commerce. 
For  the  same  reason  we  maintain  a  navy  to  keep  open  the  high- 
way of  nations.  It  was  a  commercial  restriction  which  caused 
{he  revolution,  and  injuries  to  our  trade  which  produced  the 
subsequent  war  against  England,  with  all  its  expense  of  money 
and  blood.  Canals,  bridges,  roads,  and  other  artificial  means 
of  passage  and  transportation  from  one  part  of  the  countiy  to 
the  other  have  been  made  by  the  sovereign  power,  and  at  the 
public  expense,  in  eveiy  civilized  state  of  ancient  and  modem 
times.  I  need  not  say  how  much  of  this  has  been  done  in 
Pennsylvania;  but  if  the  works  erected  by  the  commonwealth 
for  the  promotion  of  her  commerce  are  not  public  improve- 
ments, then  every  law  relating  to  them  is  void;  every  citizen 
may  repudiate  his  share  of  the  state  debt  if  he  pleases,  and  de- 
fend his  property  by  force  against  a  collector  of  state  taxes. 

It  being  the  duty  of  the  state  to  make  such  public  improve- 
ments, if  she  happen  to  be  unable  or  unwilling  to  perform  it 
herself  to  tbe  full  extent  desired,  she  may  accept  the  voluntaiy 
assistance  of  an  individual,  or  a  number  of  individuals  associ- 
ated together  and  incorporated  into  a  company.  The  company 
may  be  private,  but  the  work  they  are  to  do  is  a  public  duty; 
and  along  with  the  public  duty  there  is  delegated  a  sufficient 
share  of  the  sovereign  power  to  perform  it.  The  right  of  emi- 
nent domain  is  always  given  to  such  corporations.  But  the 
right  of  eminent  domain  can  not  be  used  for  private  purposes; 
and  therefore  if  a  railroad,  canal,  or  turnpike,  when  made  by  a 
corporation,  is  a  mere  private  enterprise,  like  the  building  of  a 
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taveniy  store,  milly  or  btacksiiiitlx-aliopy  there  never  was  a  con* 
stitutional  charter  given  to  an  improvonent  company,  and  evecy 
taking  of  land  or  materials  under  any  of  them  was  a  flagxant 
trespass. 

If  the  making  of  a  railroad  is  a  public  duty,  which  the  state 
may  either  do  entirely  at  the  public  expense  or  cause  to  be 
done  entirely  by  a  private  corporation,  it  follows  that  such  a 
work  may  be  made  partly  by  the  state  and  partly  by  a  corpora- 
tion, and  the  people  may  be  taxed  for  a  share  of  it  as  rightfully 
as  for  the  whole.  The  corporation  may  be  aided  by  an  exertion 
of  the  taxing  power  as  well  as  with  the  right  of  eminent  domain. 
Accordingly  we  find  that  from  the  earliest  times  the  common- 
wealth has  subscribed  to  the  stock  of  such  corporations,  and 
paid  over  the  money  to  them  in  pursuance  of  laws  which  no 
one  ever  doubted  to  be  constitutional.  Many  millions  of  the 
state  debt  have  been  created  in  that  way. 

Now,  if  the  legislature  may  create  a  debt  and  lay  taxes  on  the 
whole  people  to  pay  for  such  subscriptions,  may  they  not,  with 
more  justice  and  greater  propriety,  and  with  as  clear  a  consti- 
tutional right,  allow  a  particular  portion  of  the  people  to  tax 
themselves  to  promote  in  a  bimilar  manner  a  pubKc  work  in 
which  tlicy  Lave  a  special  interest  ?  I  think  this  question  can 
not  be  answered  in  the  negative.  It  will  surely  not  be  pre- 
tended that  all  taxes  are  unconstitutional  which  are  not  laid  by 
the  state  directly,  which  are  not  general,  or  which  do  not  go 
into  the  state  treasuiy.  If  this  could  be  maintained,  it  would 
mAke  our  general  road  law  unconstitutional  from  beginning  to 
end.  Counties  and  townships  have  always  had  the  right  given 
to  them  and  the  duty  cast  upon  thein  of  erecting  their  own 
public  buildings  and  making  their  own  roads.  Local  taxes  for 
local  purposes,  and  general  taxes  only  for  pui})oses  which  con- 
cern tiie  whole  state,  are  a  vital  principle  of  our  political  sys- 
tem, and  there  is  no  feature  in  it  which  has  attracted  more 
unqualified  admiration  from  those  who  understand  it  best.  Its 
justice  is  too  obvious  to  need  explanation.  I  can  not  conceive 
of  a  reason  for  doubting  that  what  the  state  may  do  in  aid  of  a 
work  of  general  utility  may  be  done  by  a  county  or  a  ciiy  for  a 
similar  work  which  is  especially  useful  to  such  couniy  or  city, 
provided  the  state  refuses  to  do  it  herself,  and  permits  it  to  be 
done  by  the  local  authorities. 

The  city's  charter  was  granted  by  the  legislature.  It  may  be 
enlarged.  The  same  power  which  gave  them  the  privileges 
which  they  have  may  give  them  others.    It  can  not  be  so  en« 
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laxged  as  to  nimble  the  cocporate  authorities  to  embark  tbo  citjf 
in  a  private  baaineBS,  or  to  make  the  people  pay  for  a  thing  in 
which  they  have  no  interest.  But  within  these  limits  there  is 
nothing  to  prevent  an  indefinite  extension  of  their  oorpoiate 
powers. 

But  it  is  insisted  that  the  right  of  a  city  or  county  to  aid  in 
the  construction  of  pnl)}ic  works,  must  be  confined  to  those 
works  which  are  within  the  locality  whose  people  are  to  be  taxed 
for  them.  The  Water-Gap  company  stops  its  road  north  of 
Yine  street,  outside  of  the  city  limits,  and  the  Hempfield  road 
has  its  eastern  terminus  at  Greensburg,  three  hundred  and  forty- 
six  miles  west  of  Philadelphia.  I  have  already  said  that  it  is 
the  interest  of  the  city  which  determines  the  right  to  tax  her 
people.  That  interest  does  not  necessarily  depend  on  the  mere 
location  of  the  road.  Therefore  the  location  can  not  be  an  in- 
fallible criterion.  If  the  city  can  not  have  an  interest  in  a  road 
which  stops  in  the  Northern  Liberties,  then  Dock  Ward  can 
have  no  interest  in  one  which  terminates  in  Upper  Delaware 
Ward,  and  all  the  subdivisions  of  the  city  which  it  does  not 
actually  enter  may  be  exempted  on  the  same  score.  A  railroad 
may  run  through  a  county  without  doing  its  inhabitants  the 
least  service.  May  such  a  county  assist  to  make  it,  while  a  city 
which  it  supplies  with  bread  and  whose  tmde  is  doubled  by  it 
must  not  do  so,  merely  because  it  ends  outside  of  an  imaginary 
line  that  limits  the  corporate  jurisdiction  ?  It  seems  very  plain 
that  a  city  may  have  exactly  the  same  interest  in  a  road  which 
terminates  outside  of  her  borders  as  if  the  depot  were  within 
them,  and  a  great  deal  more  than  if  it  passed  quite  through.  If 
she  has  an  interest  in  any  part,  she  has  probably  an  equal  inter- 
est in  every  part.  Bailroads  are  generally  made  to  connect  im- 
portant trading  points  with  each  other.  The  want  of  a  link  at 
one  place  breaks  the  desired  connection  as  much  as  at  another. 
Philadelphia  has  now  a  road  to  Greensburg.  The  Hempfield 
company  proposes  to  carry  it  on  to  Wheeling.  I  do  not  see 
that  the  city  is  not  as  much  interested  in  the  Hempfield  road  as 
she  would  be  in  making  an  independent  road  starting  at  the 
comer  of  Schuylkill,  Fifth,  and  Market  streets,  and  running  by 
way  of  Greensburg  the  whole  distance  to  Wheeling. 

But  it  is  not  our  business  to  determine  what  amount  of  inter- 
est Philadelphia  has  in  either  of  these  improvements.  That  has 
been  settled  by  her  own  officers,  and  by  the  legislature.  For  us 
it  is  enough  to  know  that  the  city  may  have  a  public  interest  in 
them;  and  that  there  is  not  a  palpable  and  clear  absence  of  a?l 
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poBsible  interest  perceptible  by  every  mind  at  the  first  blnah. 
All  beyond  that  is  a  question  of  expediency,  not  of  la^r,  mndi 
less  of  constitutional  law.  We  would  certiunly  be  exercisiiig  a 
novel  jurisdiction  if  we  would  listen  to  an  appeal  from  the 
councils  on  %  point  of  local  policy,  and  we  would  be  giving  a 
novel  judgmont,  too,  if  we  would  decide  a  statute  to  be  uncon- 
stitutional because  the  corporate  authorities  of  a  city,  in  ifccting 
under  it,  mistook  the  true  interest  of  their  constituents. 

We  must  take  it  for  granted  that  the  councils  and  the  mayor 
have  fairly  represented  the  majority  of  their  constituents.     It 
may  operate  with  great  hardship  on  the  minority,  but  in  Hub 
country  it  is  private  afiiurs  alone,  and  not  public,  that  are  ex- 
empt from  the  domination  of  majorities.     It  may  be  conceded 
that  the  power  of  piling  up  these  enormous  public  burdens,  either 
on  the  whole  people  or  on  a  portion  of  them,  ought  not  to  exist 
in  any  department  of  a  free  government;  and  if  our  fathers 
had  foreseen  the  fatal  degeneracy  of  their  sons,  it  can  scarcelj 
be  doubted  that  some  restriction  on  it  would  have  been  imposed. 
But  we,  the  judges,  can  not  supply  the  omission. 

I  will  conclude  with  a  recapitulation  of  the  points  and  princi- 
ples which  I  think  settle  the  case. 

1.  In  determining  whether  an  act  of  the  legislature  is  consti- 
iutional  or  not,  we  must  look  to  the  body  of  the  constitation 
itself  for  reasons.  The  general  principles  of  justice,  liberty,  and 
right  not  contained  or  expressed  in  that  instnunent  are  not 
proper  elements  of  a  judicial  decision  upon  it. 

2.  If  such  act  be  within  the  general  grant  of  legislative  power, 
that  is,  if  it  be  in  its  character  and  essence  a  law,  and  if  it  be 
not  forbidden  expressly  or  impliedly,  either  by  the  state  or 
federal  constitution,  it  is  valid. 

8.  To  make  it  void,  it  must  be  clearly  not  an  exercise  of  legis- 
lative authority,  or  else  be  forbidden  so  plainly  as  to  leave  the 
case  free  from  all  doubt. 

4.  An  act  of  assembly,  authorizing  a  subscription  tiy  a  dlj 
to  the  stock  of  a  railroad  corporation,  is  not  forbidden  bj 
article  1,  section  18,  of  the  state  constitution;  that  section  not 
being  a  restriction  upon  the  legislative  authority  of  the  two 
houses,  but  a  bestowal  of  privileges  upon  the  separate  branches. 

6.  Such  an  act  does  not  impair  the  obligations  of  any  exist- 
ing contract,  nor  does  it  attempt  the  impossibility  of  creating  i 
contract,  but  merely  authorizes  two  corporations  to  make  one  if 
4h^  shall  see  proper. 

6.  This  is  not  such  an  injury  to  tlie  plaintifltf  lands,  goods, 
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or  persons  that  they  are  entitled  to  a  judicial  remedy  for  it, 
agreeably  to  section  11  of  article  9.  It  is  no  injury  at  all,  ex- 
cept on  the  gratuitous  assumption  that  it  is  forbidden  in  some 
other  part  of  the  constitution. 

7.  It  does  not  violate  the  right  of  acquiring,  i>osses8ing,  and 
protecting  property,  secured  by  section  1  of  article  9.  The 
right  of  property  is  not  so  absolute  but  that  it  may  be  taxed  for 
the  public  benefit. 

8.  This  is  not  a  taking  of  private  property  for  public  use 
without  compensation,  contrary  to  section  10  of  article  9. 
When  property  is  not  seized,  and  directly  appropriated  to  pub- 
lic use,  though  it  be  subjected  in  the  hands  of  the  owner  to 
greater  burdens  than  it  was  before,  it  is  not  taken. 

9.  It  can  not  be  said  that  the  plaintiffs  will  be  deprived  of 
their  property,  in  violation  of  section  9  of  article  9.  The  set- 
tled meaning  of  the  word  " deprive"  as  there  used  is  the  same 
as  that  of  the  word  ''  take"  in  section  10. 

10.  An  act  of  assembly  to  authorize  the  taking  of  private 
property  for  private  use  would  be  unconstitutional,  because  it 
would  not  be  legislation,  but  a  mere  decree  between  private 
parties.  But  this  is  no  taking  in  any  sense,  for  any  purpose, 
or  for  any  uses. 

11.  The  plaintiffs  have  no  ground  of  complaint  against  the 
acts  of  assembly  now  in  question,  except  because  they  authorize 
the  creation  of  a  public  debt,  of  which  they  may  be  required 
hereafter  to  pay  a  part  in  the  shape  of  taxes.  By  taxation  alone 
can  any  harm  ever  come  to  them . 

12.  If  it  be  within  the  scope  of  legislative  power,  with  the  con- 
sent of  the  local  authorities,  to  permit  the  assessment  of  a  local 
tax  for  the  purpose  of  assisting  the  corporation  to  build  a  railroad, 
bearing  to  Ihe  tax-payers  the  relation  which  these  railroads  do, 
then  the  laws  complained  of  are  unobjectionable. 

13.  Taxation  is  a  legislative  right  and  duty  which  must  be 
exercised  by  the  general  assembly,  or  under  the  authority  of  laws 
passed  by  them. 

14.  The  power  of  the  assembly,  with  reference  to  taxation,  is 
limited  only  by  their  own  discretion.  For  the  abuse  of  it,  mem- 
bers  are  accountable  to  nobody  but  their  constituents. 

16.  By  taxation  is  meant  a  certain  mode  of  raising  revenue  for 
a  "public  purpose  in  which  the  community  that  pays  it  has  an 
interest.  The  right  of  the  state  to  lay  taxes  has  no  greater 
extent  than  this. 

16.  An  act  of  the  legislature  authorizing  contributions  to  be 
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levied  for  a  meife  private  pazpoBe,  or  for  a  ptirpose  which^  thoogb 
it  be  publioy  is  one  in  which  the  people  from  whom  they  axe  ezr 
aoted  have  no  interest,  would  not  be  a  law,  bat  a  sentence  com- 
manding the  periodical  payment  of  a  certain  sum  by  one  portion 
or  class  of  people  to  another.  The  power  to  make  sach  cnrderis 
not  legislatiye,  but  judicial,  and  was  not  given  to  theassemhty  by 
the  general  grant  of  legislative  authority. 

17.  But  to  make  a  tax  law  unconstikitional  on  this  gzt>nnd,  it 
must  be  apparent  at  first  blush  that  the  community  taxed  can 
have  no  possible  interest  in  the  puxx>ose  to  which  their  money  is 
to  be  applied.  And  this  is  more  especially  true  if  it  be  a  local 
tax,  and  if  the  local  authorities  have  themselves  laid  the  tax  in 
pursuance  of  an  act  of  assembly. 

18.  If  therefore  the  making  of  a  railroad  be  a  mere  pzi-vate 
affair,  or  if  the  people  of  Philadelphia  have  manifestly  no  interest 
in  the  railroads  which  run  to  and  towards  the  city  from  Easton 
and  from  Wheeling,  then  these  laws  are  unconstitutional. 

19.  But  railroads  are  not  private  a£Bsdr8.  They  are  public  im- 
provements, and  it  is  the  right  and  duty  of  the  state  to  advance 
the  commerce,  and  promote  the  welfare  of  the  people,  by  making 
or  causing  them  to  be  made  at  the  public  expense. 

20.  If  the  state  declines  to  make  a  desirable  public  improve- 
ment, she  may  permit  it  to  be  done  by  a  company,  and  the  fact 
that  it  is  made  by  a  private  corporation  does  not  take  away  its 
character  as  a  public  work. 

21.  The  right  of  the  company  by  which  it  is  made  to  be  com« 
pensated  for  the  expense  of  constructing  it  by  taking  tolls  for 
its  use,  though  it  gives  the  corporation  an  interest  in  it,  does  not 
extinguish  the  interest  of  the  public  nor  make  the  work  a  pri- 
vate one;  because,  to  say  nothing  of  other  advantages,  the  pub- 
lic can  pay  the  toll  and  still  cany  and  travel  on  it  very  much 
cheaper  than  without  it. 

22.  The  state  may,  therefore,  rightfully  aid  in  the  execution 
of  such  public  works  by  delegating  to  the  corporation  the  right 
of  eminent  domain,  as  she  always  does,  or  by  an  exertion  of  the 
taxing  power,  as  she  has  done  very  often. 

23.  The  right  of  the  legislature,  with  the  consent  of  the  local 
authorities,  to  tax  a  particular  city  for  a  local  improvement  is 
as  clear  as  the  right  to  lay  a  general  tax  for  any  purpose  what- 
soever. 

24.  The  state  having  the  constitutional  power  to  create  a  state 
debt  by  a  subscription  on  behalf  of  the  whole  people  to  the 
atock  of  a  private  corporation  engaged  in  making  a  public  work. 
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it  follows  from  what  has  been  before  said  that  she  may  authorise 
a  city  or  district  to  do  the  same  thing,  provided  such  city  or  dis- 
trict has  a  special  iiiterest  in  the  Vfork  to  be  so  aided. 

25.  This  is  not  a  case  in  which  we  can  determine  as  a  matter 
of  hiw  that  the  city  has  no  interest  in  the  proposed  railroad. 
That  this  is  true  as  a  matter  of  fact  has  not  even  been  asserted  in 
the  argument. 

26.  The  legislature  and  the  councils  have  decided  that  the  city 
has  an  interest  large  enough  to  justify  the  subscription;  we  can 
not  gainsay  this  without  declaring  all  interest  to  be  flatly  impos- 
eible,  and  to  do  that  would  be  absurd. 

27.  Finally,  the  authorities  of  the  city,  in  accordance  with  the 
charter  and  with  certain  laws  supplementaiy  thereto,  are  about 
to  create  a  public  debt  for  a  public  purpose,  in  which  the  diy 
has  an  interest.  It  will  be  as  valid  and  binding  as  if  it  had  been 
legally  contracted  to  accomplish  any  other  public  purpose  for 
the  benefit  of  the  city. 

If  the  judgment  we  are  about  to  give  should  be  wrong,  it  will 
be  our  &ult,  for  we  have  been  well  assisted.  Three  causes,  in- 
volving the  same  question,  were  heard  in  immediate  succession, 
and  were  argued  with  an  ability  fully  proportioned  to  the  im- 
mense magnitude  of  the  interests,  public  and  private,  which 
were  at  stake.  I  do  not  propose  to  shift  any  part  of  the  re- 
sponsibility upon  our  predecessors,  or  upon  the  judges  in  other 
states  who  have  heretofore  decided  the  question,  and  therefore 
I  have  examined  it  as  if  it  were  a  case  of  the  first  impression; 
but  it  would  be  wrong  to  close  without  saying  that  the  conclu- 
sion here  reached  is  sustained  by  the  highest  tribunals  in  Vir- 
ginia: Qoddiny.  Crump ^  8  Leigh,  120;  New  York:  Thomas  v. 
Leland,  24  Wend.  65;  Connecticut:  City  of  Bridgeport  v.  Housa- 
Umvjc  B,  B.  Co, J 15  Conn.  475;  Tennessee:  2^hol  v.  Mayor  of 
Nashville,  9  Humph.  252;  Kentucky:  Talbot  v.  Dent,  9  B.  Mon. 
256;  Illinois:  Shaw  v.  Dennis,  5  Gilm.  405;  and  Ohio  (unre- 
ported) [since  reported:  Cincinnati  etc.  B.  B.  v.  Commissioners^ 
1  Ohio  St.  77].  These  cases  are  entitled  to  our  highest  respect. 
In  most  of  them,  and  especially  the  later  ones,  the  subject  is 
very  ably  discussed,  and  they  are  a  manifest  triumph  of  reason 
and  law  over  a  strong  conviction  in  the  minds  of  the  judges 
that  the  system  they  sustain  was  impolitic,  dangerous,  and  im- 
moral. Besides  these,  we  have  a  case  in  our  own  books,  Comi' 
monwedUh  v.  McWiUiams,  11  Pa.  St.  61,  which  can  not  be  dis- 
tinguished from  this,  and  which  ought  to  have  something  more 
than  respect.    We  owe  it  the  deference  due  to  a  declaration 
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of  the  law,  made  by  ouiaelyeB^  on  the  faith  of  which  the  people 
in  this  and  other  states  have  invested  millions  of  money. 

I  am  of  opinion  that  the  motion  for  a  special  injnnotioift  aagfat 
to  be  refused. 

WooDWABD  a^d  Ehox,  JJ.,  delivered  concurring  opiniozua. 

Lewis  and  Lowbib,  JJ.,  delivered  dissenting  opinions. 


The  concurring  opinion  of  Mr.  Justice  Woodward  may  be  summed  up  as 
follows:  The  question  to  be  decided  was,  *'Had  the  legislature  oonstitiitiona] 
power  to  aAithorize  the  city  of  Philadelphia  to  subscribe  for  stock  in  these 
railroad  companies,  to  borrow  money  to  pay  the  subscriptions,  and  to  lervy 
taxes  to  pay  the  loans  ? "    And  from  the  question  as  thus  stated,  the  court 
was  not  concerned  with  the  policy  of  the  legislation,  nor  with  the  doctnnes 
of  eminent  domain,  but  with  the  constitutionality  of  laws  for  taxation.     The 
acts  were  not  charged  with  contravening  any  of  the  grants  contained  in  the 
federal  constitution;  and  as  regards  the  state  constitution,  the  primary  quee- 
tions  which  arose  upon  their  validity  were:   1.  Are  they  in  the  nature  of 
legislative  power?    2.  Do  they  trench  upon  any  of  the  reservationa  in  tlie 
bill  of  rights  ?    On  the  first  question  it  was  held  that  taxation  was  a  legisla- 
tive power;  and  to  the  objection  that  this  power  could  not  be  del^^ated,  it 
was  answered  that  while  none  of  the  powers  of  government  oould  be  dele- 
gated, the  legislature  might  provide  agencies  through  which  to  exerciae  the 
power  of  taxation.    It  was  farther  held,  in  reply  to  the  objection  to  the 
objects  and  purposes  to  which  the  power  was  applied,  that  while  the  enter- 
prise was  not  a  municipal  purpose,  and  did  not  come  within  the  circle  of 
objects  which  municipal  corporations  were  designed  to  accomplish,  yet  thera 
was  no  constitutional  provision  which  the  judiciary  could  say  was  violaied- 
On  the  second  question,  it  was  held  that  the  provisions  of  the  bill  of  righte 
securing  the  right  of  acquiring,  possessing,  and  protecting  property  were 
subject  to  the  power  of  taxation  and  the  right  of  eminent  domain,  and  oould 
not  be  set  up  against  a  tax  law;  and  further,  that  there  was  no  clause  in  the 
bill  of  rights  which  restrained  the  legislative  power  of  taxation. 

The  concurring  opinion  of  Mr.  Justice  Knox  was  veiy  similar  to  that  ol 
Woodward,  J. ,  with  whom  and  with  the  chief  justice  he  agreed. 

CoNSTirnrioNALiTT  OF  Statutes  Authorizino  Cities,  etc.,  to  Subsctbibi 
TO  Stock  of  oa  Make  Donations  to  Co&pobations. — ^The  building  of 
numerous  and  extensive  lines  of  railroads  in  our  country  within  a  time  com 
paratively  recent,  followed  by  the  prevailiog  desire  to  give  such  enteipriaes 
all  the  aid  possible,  under  the  expectation  of  a  resulting  individual  and  gen- 
eral benefit,  has  given  rise  to  legislation  conferring  upon  townships,  counties* 
cities,  and  other  municipal  and  public  corporations,  the  most  noted  extraor- 
dinary power  of  authorizing  them  to  subscribe  to  the  stock  of  railroads 
running  near,  to,  or  through  them,  and  to  issue  bonds  and  raise  money  in 
payment  thereof  by  taxation,  or  to  loan  their  credit  or  make  donations  to 
such  railroads.  The  question  of  the  constitutionality  of  these  statutes  has 
frequently  come  before  the  courts,  and  a  long  and  almost  unbroken  line  ol 
decisions  has  established  their  validity  in  the  absence  of  any  express  oo&sti- 
tutional  restriction. 

SUBSGBIFTION  OF  MUNIOIPAL  Ck)RP0BATI0NS  TO  StOCK  OF  RaILBOAOB  lH 

Oenxbal. — ^Acts  of  the  legislature,  then,  authorizing  counties,  oitiM,  tawn% 
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and  the  like  to  subBcribe  to  the  stock  of  sack  railroads,  to  issue  bonds,  and 
to  provide  for  payment  by  taxation  of  the  individuals  or  property  within 
their  limits,  are,  in  the  absence  of  any  provision  in  the  constitution  to  the  con- 
trary, constitutional:  1  Dillon  on  Man.  Corp.,  sec.  153;  2  Bedfield  on  Bailw., 
sec.  290;  1  Borer  on  Bailr.  118;  Stdn  v.  Mayor  etc  of  MohiUj  24  Ala.  591; 
Oibbcma  v.  Mobile  etc.  H.  i?.,  36  Id.  410;  Ex  parte  Selma  ^  €MfR.  H.,  45  Id. 
690;  Opelika  v.  Daniel,  59  Id.  211;  PaUiaon  ▼.  Superviaora  of  Tuba  Co.,  IS 
Cal.  175,  188;  Hobinaon  v.  BidioeU,  22  Id.  379,  394;  Napa  Valley  JR.  R.  ▼• 
Napa  County,  30  Id.  435;  Bridgeport  v.  Houaatonuc  R.  R.,  15  Conn.  475; 
Powen  V.  Inferior  Court  qf  Dougherty  Co.,  23  Ga.  05;  Cotton  v.  County  Com* 
misHonere  of  Leon  Co.,  6  Fla.  610;  Prettyman  v.  Supervisors  o/"  TaatweU  Co.\ 
19  Dl.  406;  Robertson  v.  Rodford,  21  Id.  451;  Johnson  v.  Ci  Mnty  qf  Stari^ 
24  Id.  75;  Perkins  v.  Lewis,  24  Id.  208;  Butler  v.  Dmham^  27  Id.  474, 
KeUhsburg  v.  Frick,  34  Id.  405;  Aurora  v.  West,  9  Ind.  74;  22  Id.  88;  PeUp 
V.  Meyers,  49  Id.  1;  Commissioners  of  Leavenworth  Co.  v.  Mdler,  7  Kan. 
479;  S.  C,  12  Am.  Bep.  425;  Talbot  v.  Dent,  9  B.  Mon.  526;  SU  ch  v.  Mays- 
ville  etc.  R.  i?.,  13  Id.  1;  Maddox  v.  Oroham,  3  Mctc.  (K>.)  56,  80;  Allison 
▼.  LouiaviUe  etc  R^y,  10  Bush,  I;  Police  Jury  v.  Succession  qf  M^Donogh,  8 
La.  Ann.  341;  Strickland  v.  Missi8aq)pi  Cent.  R.  R.,  cited  27  Misu.  224;  St. 
Louis  V.  Alexander,  23  Mo.  483;  St.  Joseph  etc.  R.  R.  v.  BuchanMi  County 
Court,  39  Id.  485;  Chrant  v.  Courter,  24  Barb.  232,  238,  240;  Clarke  v.  Roch* 
estei'.  Id.  446;  S.  C,  affirmed,  28  N.  Y.  605;  Bank  o/Romt  v.  Rome,  18  Id.  38; 
Starin  v.  Genoa,  23  Id.  439;  Oould  v.  Sterling,  24  Id.  456;  People  v.  Mitchell, 
35  Id.  551;  Caidwell  v.  Justices  qf  County  of  Burke,  4  Jones  £q.  323;  HiU  ▼• 
Comm'rs  qf  Ibrsythe  Co.,  67  N.  C.  367;  CindnncUi  etc.  R.  R.  v.  Comm'rs  qf 
Clinton  Co.,  1  Ohio  St.  77;  Cass  v.  Dillon,  2  Id.  607;  State  v.  Trustees  qf 
Union  Township,  8  Id.  394;  Moers  v.  Reading,  21  Pa.  St.  188,  200;  Common- 
wealth  ▼.  Comm'rs  qf  Allegheny  Co.,  32  Id.  218,  232,  233;  37  Id.  277,  283; 
43  Id.  400;  SiaU  v.  Mayw  etc.  of  Charleston,  10  Bich.  L.  491,  496;  Nichol  v. 
MayKnr  etc.  qf  Nashville,  9  Humph.  252;  Lauderdale  Co.  v.  Fargason,  7  Lea, 
153;  San  AnUmio  v.  Jone'k,  28  Tez.  19,  30;  San  Antonio  v.  Lane,  32  Id.  405; 
8a%  Antonio  v.  Gould,  34  Id.  49;  Amey  v.  Mayor  etc.  of  Allegheny,  24  How. 
364;  Gilman  v.  Sheboygan,  2  Black,  510;  Odpcke  v.  Dubuque,  1  WaU.  175; 
Meyer  v.  Muscatine,  Id.  384;  TAofiMon  v.  Xee  County,  3  Id.  327;  Rogers  t, 
Burlington,  Id.  654;  Goddin  t.  Crump,  8  Leigh,  120.  The  principal  case  has 
always  been  regarded  as  a  leading  one  on  this  proposition,  and  in  many  of 
the  above  oases  it  is  cited  aa  an  authority.  The  theory  sustaining  the  legis* 
lation  is  in  general  that  the  creation  of  a  debt  to  be  met  by  taxation — a  sub- 
ject under  the  control  of  the  legiskbture— is  authorized;  that  railroads  4re 
public  purposes;  and  that  all  public  purposes  may  be  legitimately  aided  by 
the  power  of  taxation. 

Donations  o&  Loans  ov  CBXDri  bt  Municipal  Cobfobations  to  Rail- 
BOADS,  IN  Qbnbbal. — Statutes  authorizing  municipal  corporations  to  loan 
their  credit  to  railroads,  or  to  donate  their  bonds  or  money,  are  likewise  sus- 
tained: Stockton  etc.  R.  R.  v.  Common  Council  of  Stockton,  41  Cal.  147,  161, 
172;  Douglas  v.  Chatham,  41  Conn.  211;  Chicago  etc  R.  R.  v.  Smith,  62  HL 
268»  274;  S.  C,  14  Am.  Bep.  99,  103;  Lafayette  etc  R.  R.  v.  Geiger,  34  Ind. 
185;  John  v.  Cineinnati  etc  R.  R.,  35  Id.  539;  PeUy  v.  Meyers,  49  Id.  1; 
Broeauf  v.  Commissioners  qf  GUmon  Co.,  73  Id.  543;  Augusta  Bank  v.  Augusta, 
49  Me.  507;  Davidson  v.  County  Comm'rs  of  Ramsey  Co.,  18  Minn.  482,  484, 
487,  492;  New  Orleansetc  R.  R.  v.  McDonald,  53  Miss.  240;  HaUenbeckT. 
Bakn,  2  Neb.  377;  Gibson  v.  Mason,  5  Kev.  283;  Benson  v.  Mayor  etc  of 
Albany,  24  Bail).  248;  Walker  v.  Cincinnati,  21  Ohio  St  14;  S.  C,  8  Am. 
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Rep.  24;  Railroad  Co.  v.  CotttUy  qf  Otoe,  IG  WalL  CC7;  S.  C,  2  T7eb.  496; 
OleoU  V.  Supervisors,  Id.  678.  The  principal  case  has  also  been  cited  on  this 
proposition  in  many  of  the  foregoing.  No  distinction  here  seems  to  be  made 
between  the  case  of  subscriptions  to  stock  where  the  municipality  aoqoires  % 
direct  interest  by  becoming  a  stockholder  and  the  case  of  loaning  of  credit 
and  donations  where  there  is  only  an  indirect  benefit  to  the  inhabitants,  and 
in  both  cases  the  conclnsion  is  sustained  by  the  same  reasoning. 

Iowa,  Wisconsin,  and  Michigan  Decisions  Ck>NsiDEitBD. — ^The   decis- 
ions of  certain  states  need  a  special  attention  in  tliis  connection.      In  tbe 
early  cases  of  Dubuque  Co.  v.  Dubuque  etc,  E.  R.,  4  G.  Greene,  1,  and  dapp 
V.  County  qf  Cedar ,  6  Iowa,  lo,  the  constitutionality  of  legislative  anthorixa- 
tion  of  subscription  by  counties  to  railroad  stock  is  upheld;  but  denied  by 
the  subsequent  cases  of  Stokea  v.  County  of  ScoU,  10  Id.  166;  Slate  ▼.  County 
of  WapellOf  IS  Id.  388;  McClure  v.  Owen,  26  Id.  243.    In  SiaU  v.  Ciwnt^  of 
Wapelto  great  stress  was  put  upon  the  saving  clause  of  the  bill  of  rigbts. 
Tiz. :  *'  This  enumeration  of  rights  shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people,"  as  a  limitation  upon  the  legislative  power; 
Lowe,  J.,  saying  (p.  413)  that  it  was  questionable  whether  Judge  Black,  in 
the  principal  case,  would  have  adopted  the  line  of  argument  in  regard  to  the 
limit  of  legislative  power  if  the  constitution  of  Pennsylvania  had  contained 
a  similar  clause.    Mr.  Justice  Dillon  afterwards,  in  //onson  v.  Vernon,  27  Id. 
28,  held,  in  a  most  elaborate  opinion,  in  which  he  criticised  the  principal 
case,  that  the  legislature  had  not,  by  virtue  of  the  taxing  power,  the  oonsti- 
tutional  right  to  authorize  money  to  be  raised  and  donated  to  a  private  cor- 
poration, and  that  railroads  were  such  corporations.     Finally,  in  Stewart  ▼. 
Supervisors  qf  Polk  Co.,  30  Id.  9 — followed  in  Benwick  v.  Davenport  etc,  i^y* 
47  Id.  511 — the  latter  decisions  denying  the  constitutionality  of  the  l^islation 
are  virtually  yet  not  acknowledgedly  overruled.     A  similar  conflict  is  found 
in  the  Wisconsin  cases.     At  tirst  the  authority  of  tlie  legislature  to  empower 
a  municipal  corporation  to  subscribe  to  the  stock  of  a  railroad  w^as  main- 
tained: Clark  V.  Janesvilie,  10  Wis.  136;  BushneU  v.  Behit,  Id.  195.     Subse- 
quently, acts  authorizing  a  town  to  raise  by  taxation  a  sum  of  money  to  be 
donated  to  a  private  educational  corporation  were  held  invalid,  on  the  ground 
that  such  a  corporation  was  not  a  legitimate  object  for  support  by  the  taxing 
power:  Curtis^  AdrrCrv.  Whipple,  24  Id.  350;  and  of  the  correctness  of  this 
decision  there  would  seem  to  be  no  doubt;  but  in  WJtUing  v.  Slieboygtm  etc. 
B.  B,,  25  Id.  167,  Mr.  Chief  Justice  Dixon  applies  it  to  the  case  of  a  railroad, 
which  he  denied  to  be  anything  but  an  essentially  private  corporation,  al- 
though the  power  of  eminent  domain  was  exercised  in  its  behalf  by  the  state. 
The  learned  chief  justice  also  made  a  distinction  between  donations  and  sub- 
scriptions, which  is  approved  in  Phillips  v.  Albany,  28  Id.  340,  but  in  which 
an  act  authorizing  a  subscription  to  stock  was  held  valid  on  the  ground  of 
stare  decisis.     In  Bogan  v.  Walertoum^  30  Id.  259,  where  an  act  authorized  a 
city  to  loan  its  credit  by  issuing  bonds  and  delivering  them  to  a  railroad,  it 
was  held  that  the  principle  established  by  Whiting  t.  Sheboygan,  etc.  B.  B., 
supra,  would  necessarily  lead  to  the  conclusion  that  the  bonds  were  void 
were  it  not  for  section  3,  article  11,  of  the  Wisconsin  constitution,  which  de- 
clared that  "it  shall  be  the  duty  of  the  legislature,  and  they  are  hereby 
empowered,  to  provide  for  the  organization  of  cities  and  incorporated  vil- 
lages, and  to  restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  asaesi- 
ments  and  taxation,  and  in  contracting  debts  by  such  corporation;'*  sach  pto- 
Tision  recognizing  the  power  of  cities,  etc.,  under  some  circnmstanoe  and 
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for  lome  purposes,  to  loan  their  credit;  and  it  was  farther  held  that  an 
amendatory  act  authoriang  the  mayor  and  city  conncil  to  execute  and  de- 
liver to  the  railroad  the  whole  or  any  portion  of  the  hoods  '*  aponsuch  terms 
as  may  be  agreed  on  by  the  parties,"  conld  not  be  construed  as  a  donation, 
bat  merely  as  giving  the  mayor  and  coancil  tmlimited  discretion  in  fixing  the 
terms  upon  which  the  bonds  should  be  delivered  as  a  loan  of  credit.  Still 
later  Wisconsin  decisions  hold  that  the  power  of  the  legislature  to  authorize 
■ubsoriptions  by  counties,  towns,  etc.,  to  the  stock  of  railroads  is  no  longer 
open  to  question:  Lawson  v.  Milwaukee  etc.  B'y,  30  Id.  597;  Oleson  v.  Oreen 
Bay  eie,  R%  36  Id.  383.  In  People  v.  Salem^  20  Mich.  452,  Mr.  Justice 
Cooley  likewise  held  that  an  act  authoriziDg  a  township  board  to  issue  its 
bonds  to  a  railroad  company,  and  to  raise  money  by  taxation  to  pay  for  them, 
was  unconstitutional,  a  railroad  not  being  a  public  purpose,  criticising  the 
principal  case  (p.  493).  But  an  opposite  conclusion  was  reached,  after  an  ex- 
tended examination  of  authorities,  including  the  principal  case  (p.  138),  by 
the  United  States  circuit  court  for  the  district  of  Michigan,  in  TakoU  v.  Pim 
Orove,  1  Flipp.  120,  and  People  v.  Salem,  supra,  in  turn  denounced. 

Notwithstomding  these  opposing  views  of  Judges  Dillon,  Dixon,  and 
Cooley — three  of  America's  ablest  jurists — the  vast  current  of  authorities  up- 
holding the  constitutionality  of  the  acts  in  question  seems  to  be  too  strong  to 
be  stemmed,  and  the  remedy  to  check  the  evils  resulting  from  the  subscrip- 
tions, donations,  and  loans  of  credit  by  municipal  corporations  to  railroads  lies 
with  the  people,  by  restricting  the  power  of  the  legislature  through  constitu- 
tional amendments.  This  they  have  seen  fit  to  do  in  mauy  states,  and  Penn- 
sylvania herself,  in  1857,  after  Judge  Black's  great  decision,  amended  her 
oonstitution  as  follows:  "  The  legislature  shall  not  authorise  any  county,  city, 
borough,  township,  or  corporated  district,  by  virtue  of  a  vote  of  its  citizens 
or  otherwise,  to  become  a  stockholder  in  any  company,  association,  or  corpo* 
ration,  or  obtain  money  for  or  loan  its  credit  to  any  corporation,  association, 
institution,  or  party." 

Special  Qitbstions  and  GoNSTrrnnoNAL  Pbovisions. — ^It  remains  now  to 
consider,  with  reference  to  railroads,  certain  special  questions  growing  out  of 
this  legislation,  and  certain  provisions  in  state  constitutions  which  have  been 
held  not  to  forbid  it.  It  has  been  stated  above  that  in  upholding  the  const: 
tutionality  of  the  legislation,  railroads  are  considered  public  purposes.  A 
power  "to  borrow  money  for  any  public  purpose  "  gives,  theref<M:e,  authority 
to  a  municipal  corporation  to  borrow  money  to  aid  a  railroad  company,  mak- 
ing its  road  as  a  way  for  public  travel  and  transportation;  and  as  a  means  of 
borrowing  money  to  accomplish  this  object,  such  municipal  corporation  may 
issue  its  bonds,  to  be  sold  by  the  company,  to  raise  the  money:  Rogers  v.  £tcr- 
Imgton,  3  WalL  054.  The  constitutionality  of  acts  authorizing  municipal  aid 
to  railroads  is  carried  to  the  extent  of  holding  that  a  county  may  be  empow- 
ered to  donate  bonds  to  a  railroad  outside  the  county,  and  even  outside  the 
state,  if  the  road  will  give  to  the  county  a  connection  which  is  desirable  with 
some  other  region:  Railroad  Company  v.  County  qf  Otoe,  10  Id.  007;  S.  C,  2 
Neb.  490;  and  the  same  view  is  taken  with  regard  to  a  city — the  road  being 
outside  the  city  limits:  Davidson  v.  CouTtty  Comm'ra  qf  Rameey  Co.,  18  Minn. 
482,  approving  the  principal  case  (pp.  484,  487,  492).  Where  a  city  coancil, 
at  different  times,  subscribed  to  the  stock  of  railroad  companies  within  and 
without  the  state,  an  act  confirming  all  such  subscriptions,  and  declaring 
them  obligatory,  is  constitutional:  State  v.  Mayor  etc.  of  Charleeton,  10  Rich. 
L.  491,  citing  the  principal  case  (p.  490)  as  decisive.  Whether  a  munici- 
psl  corporation  can  be  required  by  a  mandatory  statute  to  become  a  stock- 
Am.  Dso.  Vol.  LIX— 60 
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bolder  la  a  nflxoftd  Is  aniwendboUiWftyi:  People  T.Ai(dkeao^  Y.  1281; 

S.  C,  18  Am.  Rep.  480,  In  the  n^gatire;  and  AOiBon  t.  LemiUvUieelc  i2V»  ^^ 
Bnih,  1,  in  the  affirmative.    The  power  given  to  a  city  to  anbacsribe  to  rail- 
road stockf  and  to  i»ae  its  bonds  therefor,  carries  with  it  the  incidjeBtal 
power  to  receive  the  bonds  by  the  railroad  company,  and  to  issue  its  stock, 
without  an  express  anthority  in  the  company's  charter  for  that  porpoab:  CZorft 
T.  JaMuvUUf  10  Wis.  188.    A  l^gislatare  may  bestow  the  power  to  snbaczibe 
to  the  stock  of  a  rsilroad  directly  upon  a  municipal  corporation,  witbcmt 
quiring  it  to  be  submitted  to  the  people:  PreMeiU  €te,  qfKeUhJmrg  v. 
84  HL  405;  Thommm  t.  Lee  OmaUy,  3  WaU.  327;  People  v.  MiieheU^  33  N. 
T.  551;  and  on  the  other  hand,  an  act  requiring  the  proposition  to  be  pat  to 
a  popular  vote,  and  to  be  passed  by  a  majority  or  a  still  larger  number, 
is  not  open  to  the  objection  that  it  is  a  delegation  of  legislative  power: 
dndnnaU  etc  B.  R,  Co.  v.  Camm'rs  of  ClvtUon  Co,,  1  Ohio  St.  77;  Moen 
V.  Reading,  21  Fa.  St.  188,  202;  HiU  v.  Comm'n  qf  Fonythe  Co,,  67  N. 
C.  367;  Clarhe  v.  Rochester,  24  Barb.  446;  Bank  of  Rome  v.  Rome,  18  N.  T. 
88;  Starin  v.  Genoa,  23  Id.  439;  OotUd  v.  Sterling,  24  Id.  456;  People  v. 
Mitchell,  35  Id.  551;  Cotton  v.  County  Comm'rs  of  Leon  Co.,  6  fla.  610;  Steim 
V.  Mayor  etc,  qf  Mobile,  24  Ala.  591;  Police  Jury  v.  Suceemon  qfMcDouogh^ 
8  La.  Ann.  341;  Thomson  v.  Lee  County,  3  Wall.  327. 

From  the  nature  of  the  instrument,  it  has  seldom  been  maintained  that  the 
legislation  in  question  violated  any  provision  of  the  constitution  of  the  United 
States;  but  in  Powers  v.  Inferior  Court  of  Dougherty  Co.,  23  Ga.  65,  it  is  held 
that  an  act  autbonzing  a  county  to  subscribe  to  railroad  stock,  and  to  issue 
its  bonds  therefor,  does  not  contravene  the  provisions  of  that  instrument  that 
no  state  shall  pass  any  ex  post  faclo  law,  or  law  impairing  the  obligation  of 
contracts,  sinco  tho  not  was  not  a  law  relating  to  crime  nor  to  existing  con- 
tracts; nor  did  it  violate  the  provision  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  since  that  clause  is  intended 
to  restrict  the  power  of  the  United  States.  When  we  come  to  state  consti- 
tutions, it  is  held  that  such  legislation  does  not  conflict  with  the  provision 
therein  contained,  that  the  property  of  a  person  shall  not  be  taken  for  public 
use  without  just  compensation,  since  snch  clause  has  reference  to  the  power 
of  eminent  domain,  and  not  to  taxation:  Bridgeport  v.  HouseUonuc  R,  R.,  15 
Conn.  475, 501;  IlcUletibeck  v.  Hahn,  2  Neb.  377  (donation);  Oibson  v.  J/iosoii, 
5  Nev.  283  (donation);  Oilman  v.  Sheboygan,  2  Black,  510;  Johnson  v.  County 
qf  Stark,  24  111.  75;  Cincinnaii  etc,  R,  R,  v.  CwnanWs  ofClijiton  Co.,  1  Ohio  St. 
77;  Grant  v.  Courier,  24  Barb.  232,  238,  citing  the  principal  case;  nor  with 
the  provision  that  a  citizen  shall  not  be  deprived  of  his  property  without  due 
process  of  law:  Grant  v.  Courier,  citing  the  principal  case;  Gibson  v.  Mason, 
5  Nev.  283  (donation);  nor  with  the  provision  that  "no  freeman  shall  be  im- 
prisoned, or  disseised  of  his  freehold  or  privileges,  or  outlawed  or  exiled,  or 
in  any  manner  deprived  of  his  life,  liberty,  or  property,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land;*'  such  section  not  restricting  the  genersl 
taxing  power  exercised  under  and  in  conformity  to  the  constitutional  limita- 
tions on  thav  subject:  Johnson  v.  County  qf  Stark,  24  111.  75;  nor  with  the 
clauses  of  the  declaration  of  rights  which  were  intended  to  secure  to  the  dti- 
sen  the  right  ''of  acquiring,  possessing,  and  protecting  property:"  Cotton  v. 
Comm*rs  of  Leon  Co.,  6  Fla.  610.  And  where  the  provisions  of  an  act  author- 
izing counties  and  cities  to  subscribe  to  tho  stock  of  railroad  corporations, 
and  issue  their  bonds  in  payment  therefor,  are  designed  for  the  whole  state, 
such  act  has,  in  contemplation  of  section  17,  article  2,  of  the  Kansas  consti- 
totion,  *'  a  uniform  operation  throughout  the  state,"  notwithstanding  the  con* 
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ditkm  or  drcnmstenoeft  of  the  state  may  be  suoh  as  not  to  give  the  act  any 
aetaal  or  pTaoUcal  operatioa  in  ereiy  part  thereof:  Oomm*r9  qf  Leatfenworth 

00.  T.  JftOer,  7  Ksn.  479;  8.  C,  12  Am.  Hep.  426.  And  it  is  held  in  a  case 
vhare  a  donation  of  bonds  was  aathorised«  that  the  act  was  not  repugnant 
to  seetioQ  20»  srticle  4»  of  the  Kerada  oonstitation»  which  prohibits  the  legis- 
latuns  from  passing  local  or  special  laws  npon  certain  sabjects,  among  which 
is  that  for  the  ooUeotion  of  taxes;  the  provision  simply  prohibits  spedsl  legis- 
latton  regnlating  those  acts  which  asseswrs  and  collectors  genecally  perform: 
CKbmm  T.  JfoMfi,  5  Nev.  283.  The  legislation  is  likewise  not  prohibited  by 
a  provision  that  the  credit  of  the  state  shall  not  be  given  or  loaned  to  any  in* 
dividnsl  association  or  corporation,  sach  provision  restricting  the  power  of 
the  state  alone:  PreUynum  ▼.  Supcrviton  qf  Tauwdl  Co.,  19  HL  406;  Edh 
erUtm  v.  RoeJ^ord^  21  Id.  451;  Johnaon  v.  ComUy  qfStarkj  24  Id.  75;  GoUtm 
T.  CoufUy  Comm'rs  of  Leon  Co.,  6  FU.  610;  Clark  v.  Janemrille,  10  Wis.  136| 
ButkneU  v.  BdoU^  Id.  195,  225,  226^  and  it  is  even  held,  although  it  is  ex- 
tremely questionable,  that  where  the  constitution  prohibits  counties,  cities^ 
towns,  or  other  municipsl  corporations  from  becoming  stockholders  in  or 
loaning  their  credit  to  any  corporation,  the  legislature  is  not  prevented  firom 
authorising  such  bodies  to  aid  railroads  by  loaning  their  credit,  donations^  or 
otherwise:  Qibaon  v.  Mcucn,  5  Nev.  283.  So  a  clause  of  the  constitution  thai 
the  state  shall  not  contract  debts  in  aid  of  or  be  a  party  to  works  of  in- 
ternal improvement  applies  only  to  the  state:  Comm^rs  of  Leavenworth  Co. 
V.  Mmer,  7  Kan.  479;  S.  C,  12  Am.  Bap.  425;  Hdlenbeck  v.  ffahn,  2  Neb. 
377;  Clark  v.  JaneavUU,  10  Wis.  136;  BuOneU  v.  BehU,  10  Id.  195, 225, 226, 
the  latter  case  limiting  the  principal  case  in  so  far  as  it  may  hold  that  tho 
state  can  not  authorize  to  bo  done  what  it  can  not  do  itself.  A  similar  rul- 
ing is  made  with  respect  to  the  provision  of  a  constitution  limiting  a  state  in 
the  amount  of  debts  it  may  contract:  Pattieon  v.  Superviaora  qf  Yuba  Co.,  13 

001.  175;  HaUenbeck  v.  JIahn,  2  Neb.  377.  Aiding  the  construction  of  zail- 
roads  by  subscription,  donation,  or  otherwise  is  held  to  be  a  '*  corporate 
purpose,"  within  the  meaning  of  constitutional  provisions  authorizing  or  em- 
poweiing  the  legislature  to  authorize  counties,  cities,  and  the  like  to  impose 
and  ci)llect  taxes  for  corporate  purposes:  Nichol  v.  Mayor  etc,  ofNaskmUe,  9 
Humph.  252;  Cotton  v.  County  ComnCra  qfLeon  Co.,  6  Fla.  610;  Johnson  v. 
County  of  Stark,  24  111.  75;  Chicago  etc  B.  R.  v.  Smith,  62  Id.  268;  S.  C,  14 
Am.  Rep.  99;  and  this  even  though  the  railroad  lies  wholly  in  another  states 
Quincy  etc  R.  R.  v.  Morris,  84  IlL  410.  Section  1,  article  11,  of  the  Wis- 
consin constitution,  providing  that  **  corporations  without  banking  powers  or 
privileges  may  be  formed  under  general  laws,  but  shall  not  be  created  by  spe- 
cial act  except  for  municipal  purposes,  and  in  cases  where,  in  the  judgment 
of  the  legislature,  the  objects  of  the  corporations  can  not  be  attained  under 
general  laws,"  aside  from  the  question  whether  a  railroad  is  not  a  municipal 
purpose,  relates  to  the  kinds  of  corporations  which  may  be  created  by  special 
act,  and  not  to  the  purposes  for  which  it  is  possible  to  invest  a  municipal 
corporation  with  authority:  Clark  v.  Janesville,  10  Wis.  136;  Bushnell  v. 
BeloU,  Id.  195.  So  far  from  the  legislation  being  prohibited  by  a  clause  in 
the  constitution  that  *'it  shall  be  the  duty  of  the  legislature  to  provide  for 
the  organization  of  cities  and  incorporated  villages,  and  to  restrict  their  power 
of  taxation,  assessment,  borrowing  money,  contracting  debts,  and  loaning 
their  credit,"  etc.,  the  power  of  municipal  corporations  to  loan  their  credit  is 
expressly  recognized:  Clark  v.  JanesvilU  and  Bushnell  v.  BeloU,  supra;  Rogan 
V.  Watertoum,  30  Id.  239;  and  see  Clarke  v.  Rochester,  24  Barb.  446;  Bank  of 
Borne  v.  Rome,  18  N.  Y.  38;  and  a  statute  authorizing  certain  cities  and  toWns 
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to  sabaoribe  to  the  capital  stock  of  a  railroad,  with  the  appioral  of  a  popalsr 
vote,  bat  containing  no  restriction  as  to  the  amount  of  subscription,  was  belcl« 
in  Smith  v.  Fond  du  Lac^  10  Biss.  418,  not  to  conflict  with  this  section. 

Statutes  Adthorizino  Municipajl  Aid  to  Misgellanbous  Corpo&at 
noNS. — General  statutes  have  frequently  been  passed  authorizing  conntiea^ 
cities,  etc.,  to  aid  not  only  railroads,  but  all  works  of  ''public  improvem^it; " 
but  the  cases  which  have  thus  far  arisen  under  these  statutes  have  been  in- 
stances confined  to  railroads,  and  these  have  been  considered.    The  theoiy 
which  sustains  these  general  and  special  acts  in  their  application  to  railiYMd 
corporations  certainly  obtains  alike  to  statutes  authorizing  aid  to  be  given  to 
other  corporations  "  public  **  in  their  nature.     Acts  giving  aathority  to  sub- 
scribe to  the  stock  of  or  make  donations  to  a  turnpike  compsny  have  been 
sustained:  CommontoeaUh  v.  MeWiUiams,  11  F^  St.  61;  MUchdly.  Burling- 
ion,  4  Wall.  270.    So  an  act  authorizing  the  city  of  Eichmond  to  subscribe 
to  the  stock  of  a  joint-stock  company  formed  for  the  purpose  of  connecting 
the  tide- waters  of  the  James  river  with  the  navigable  waters  of  the  Ohio  is 
valid:  Goddin  v.  Crump,  8  Leigh,  120;  as  is  an  act  authorizing  an  incorpoiated 
town  to  subscribe  to  the  stock  of  a  corporation  formed  for  improving  tlie 
navigation  of  a  river  contiguous  to  such  town:  Tof^  v.  GomuCrs  qf  Net^ 
hem,  2  Jones  £q.  141.    But  in  Low  v.  Mayor  etc  qf  JUaryemlle,  5  CU.  214, 
it  is  held  that  if  an  act  to  the  effect  that  "if  the  common  oonnoil  desire  to 
take  stock  in  any  public  improvement,  or  loan  the  credit  of  the  city  to  any 
improvement,  or  effect  a  loan  for  any  purpose,**  etc.,  they  shaU  submit  tho 
proposition  to  the  electors  of  the  city,  eta,  was  l»oad  enough  to  aathorizs  a 
subscription  to  the  stock  of  a  corporation  known  as  the  *' Citizens'  Stesm 
Navigation  Company,"  then  the  act  would  be  unconstitntional  under  the  seo- 
tion  of  the  California  constitution  which  provided  that  '*  corporations  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act,  except  for 
municipal  purposes; "  since  were  it  otherwise,  the  legislature  oould  create  a 
corporation  by  special  act  by  first  incorporating  the  stockholders  asamnnici* 
pal  body!  distinguishing  the  principal  case  (p.  217)>  on  the  ground  that  the 
constitution  of  Pennsylvania  contained  no  such  provision.    If  an  act  anthor^ 
ize  money  to  be  donated  by  a  town  to  a  corporation  essentially  private,  as  an 
educational  institution,  it  is  invalid;  CvrtUf  Adm^r  v.  Whipple,  24  Wis.  350. 
A  city  can  not  devote  its  stocks,  money,  or  credit  to  the  aid  of  a  steamship 
company,  directly  or  indirectly,  without  the  authority  of  an  act  of  the  legis- 
lature, and  this  the  present  constitution  of  Pennsylvania  forbids  to 
Penneylvankt  B.  R,  v.  PhUaddphw,  47  Pa.  St.  189,  citing  the  principal 
(p.  193)  to  the  point  that  it  left  no  doubt  that  if  the  question  had  depended 
on  the  original  charter  of  Pennsylvania,  the  subscription  to  the  stock  would 
have  been  invalid.    And  that  municipal  corporations  have  no  implied  author^ 
ity  to  aid  railroads,  but  that  the  power  must  be  conferred  by  express  grant: 
See  1  Dillon  on  Mun.  Corp.,  sec.  161. 

CoNSTirnnoK  of  State  is  Instrument  of  Restraint  and  LmiTATioir: 
State  V.  Reid,  35  Am.  Dec.  44;  therefore  where  legislative  powers  are  not 
taken  away  or  the  constitution  is  silent,  the  power  to  legislate  exists:  Weitter 
T.  Hade,  52  Pa.  St  477;  McOunnigle  v.  McKee,  7!  Id.  84;  WiKonsm  Central 
R,  R,  V.  Taylor  Co,,  52  Wis.  86,  all  citing  the  principal  case. 

JUDIOIART    MAT    DECLARE     ACT     OF    LEGISLATURE    UnOONSTITUTIOKAL: 

Jlohe  V.  Henderson,  25  Am.  Dec.  677;  Bailey  v.  Philadelphia  etc  R.  R„  44 
Id.  593;  FlhU  River  Steamboat  Co,  v.  Foster,  48  Id.  248;  Winter  v.  Jones,  54 
Id.  879;  but  to  make  it  void,  it  must  violate  the  constitution  dearly  and 
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plainly  in  such  a  manner  as  to  leare  no  doubt:  Adanu  ▼.  Hotoe,  7  Id.  216; 
Hoke  V.  Henderson,  25  Id.  677;  TcUe*8  Ikc^ra  v.  BeU,  26  Id.  221;  SUUe  v.  Beid, 
85  Id.  44;  Lane  v.  Dorman,  36  Id.  543;  CUy  of  LauismlU  v.  HycM,  Id. 
594;  WUlianuon  v.  WiUiamaon,  41  Id.  636;  Bruce  v.  Schuyler,  46  Id.  447; 
Flint  River  Steamboat  Co.  v.  Roberts,  48  Id.  178;  Baugher  v.  Nehon,  62  Id. 
694;  Lycoming  v.  ITnton,  63  Id.  675;  TTtTi^er  v.  Jones,  54  Id.  379.  The  prin- 
cipal case  is  cited  to  this  point  in  People  ▼.  Lynch,  61  Gal.  26;  LafayeU/e  etc. 
R.  R,  V.  Oeiger,  34  Ind.  202;  Stewart  v.  Supervisors  of  Polk  Co.,  30  Iowa,  15; 
Morrison  v.  SpHnger,  16  Id.  348;  TwitcheU  v.  Blodgeit,  13  Mich.  151;  Pfen/er 
▼.  State,  11  Keb.  555;  Oibson  v.  ifowm,  6  Nev.  298;  Clarke  v.  Rochester,  24 
Barb.  471;  i^Vie  e«c.  -R.  R,  ▼.  Casey,  26  Pa.  St.  301;  fl^je^  v.  School  Directors, 
60  Id.  157;  Patterson  v.  Barlow,  60  Id.  79;  fTtftwA  v.  Catherman,  64  Id.  169. 
It  will  not  be  declared  void  on  the  ground  of  policy,  expediency,  or  injnstices 
Armington  ▼.  Town  of  Bamet,  40  Am.  Dec.  705;  Flint  River  Steamboat  Co, 
V.  FosUr,  48  Id.  248;  Mahomer  v.  Hooe,  Id.  706;  Moor  v.  Teaaee^,  62  Id.  655; 
Winter  v.  Jones,  64  Id.  379;  but  see  Bank  of  State  v.  Cooper,  24  Id.  517; 
Counter  v.  Robertson,  67  Id.  168.  The  principal  case  is  an  authority  for  this 
proposition,  in  Stewart  ▼.  Supervisors  of  Polk  Co.,  30  Iowa,  17;  JSrie  etc,  R* 
R,  V.  Casey,  26  Pa.  St.  301;  Gibson  ▼.  Mason,  5  Nev.  298. 

Legislature  can  not  Deleoate  its  Power:  Parker  t.  Commonwealth^ 
47  Am.  Dec.  480;  Bearing  y.  Bank  qf  Charleston,  48  Id.  300. 

Leoislatttre  and  Jitdiciart  can  not  Exercise  Powers  Belonging  to 
Each  Other:  Hawkins  v.  Oovemor,  33  Am.  Dec.  346;  Lojte  v.  Dorman,  30 
Id.  643;  Oreenough  v.  Oreenough,  61  Id.  667;  Dennett,  PetUioner,  54  Id.  602, 
and  notes  to  these  cases;  and  sec  De  ChasteUux  v.  Fairchild,  63  Id.  670. 

Taxes  axle  Pecuniary  Charges  Imposed  bt  Legislature  for  Publio 
Purposes:  Davidson  v.  County  ComvnCrs  of  Ramsey  Co,,  18  Minn.  486;  Loan 
Association  v.  Topeka,  20  WalL  664.  The  objects  for  which  the  money  is  raised 
must  therefore  be  public,  and  not  private:  Brodhead  y.  Milwaukee,  19  Wis. 
652;  Commercial  Bank  y.  Tola,  2  Dill.  361;  People  v.  Salem,  20  Mich.  474; 
Chrim  v.  Weissenberg  School  District,  57  Pa.  St.  437;  HammeU  v.  Philadelphia, 
65  Id.  152;  Oibson  v.  Mason,  5  Nev.  307;  and  see  the  observations  in  HaXUf^ 
beck  V.  Hahn,  2  Neb.  407;  and  if  for  a  publio  purpose,  the  people  from  whom 
the  money  is  exacted  must  have  an  interest  therein:  Orim  v.  Weissenberg 
School  District,  57  Pa.  St.  437;  and  see  HammeU  y.  Philadelphia,  65  Id.  152; 
and  to  sustain  local  taxation  there  must  be  a  special  local  interest:  Brodhead 
▼.  Milwaukee,  19  Wis.  666;  see  Oibson  v.  Mason,  5  Key.  307.  The  principal 
oase  is  cited  to  all  the  foregoing  points. 

Power  of  Taxation  is  under  LEGisLATiys  Control  and  Discbbtion: 
People  v.  Mayor  etc  of  Brooklyn,  55  Am.  Deo.  266,  and  note.  See  the  prin- 
cipal case  cited  on  this  proposition  in  WHliams  y.  Camm<ick,  27  Miss.  223; 
Slate  y.  Oarton,  32  Ind.  4;  and  see  Blanding  y.  Burr,  13  CaL  355.  Tet  tho 
exercise  of  the  power  may  be  forbidden  by  clear  implication  as  well  as 
express  restriction:  In  re  WasIUngton  Avenue,  69  Pa.  St.  362.  The  exercise 
of  the  taxing  power  must  be  so  grossly  perverted  as  to  lose  the  character  of 
a  legislative  function  before  the  judiciary  will  interpose  on  constitutional 
grounds:  SchenUy  v.  AUeglteny^  25  Id.  130.  The  validity  of  a  contract  which 
can  only  be  fulfilled  by  a  resort  to  taxation  depends  on  the  power  to  levy  a 
tax  for  that  purx>OBe:  Loan  Association  v.  Topeka,  20  WalL  660.  The  prin- 
cipal case  is  an  authority  for  the  foregoing  propositions. 

Distinction  between  Right  of  Taxation  and  of  Eionent  Domaixi 
8ee  People  v.  Mayor  etc,  of  Brooklyn,  56  Am.  Dec.  266,  and  note. 
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CoNSTiTunoirAL  PsoHiBrnoKS  that  No  Pxbsok  shall  bx  Dkfbivkd  ov 
B»  Propbrty  withont  dae  process  of  Uw,  and  that  private  property  ahall 
not  be  taken  for  pablic  oae  without  just  compensation,  do  not  apply  to  tax^ 
tion:  People  y.  Mayor  etc  qf  Brooklyn,  55  Am.  Dec  2d6,  and  note. 

CoKsnTunoNAL  Right  to  Compbnsatiok  fob  Privatb  Pbofbktt  Taubt 
FOB  PuBUO  UsB  does  not  attach  where  there  is  no  taking  of  property,  bat 
only  an  indirect  consequential  depreciation  of  its  naefnlnebs  or  valne:  Badcijf 
V.  Ma/yor  ete.  o/BroMyn,  53  Am.  Dec.  357,  and  note. 

Railroads  abb  Pubuo  Purpobbs:  See  Bedanan  t.  Saratoga  etc  R.  R., 
22  Am.  Deo.  679,  and  note.  As  has  been  stated  above,  the  constitntionalitry- 
of  acts  aathorizing  municipal  corporations  to  sabscribe  to  the  stock  of  rail- 
roads, make  donations,  etc.,  is  sustained  on  the  ground  that  they  are  publio 
purposes.  In  addition  to  the  authorities  above  referred  to,  see  the  principal 
case  cited  in  particular,  on  the  proposition  that  railroads  are  publio  highways 
for  the  public  benefit,  in  San^ford  v.  Railroad  Co.,  24  Pa.  St.  3d0;  &  C.  2 
Phila.  132;  Clarke  v.  RoeheaUr,  24  Barb.  484. 

Tub  principal  casb  is  also  oitbd  in  Bentiet^e  Branch ImpnwemeiUCc'e 
Appeal,  65  Pa.  St.  251,  as  discussing  the  doctrine  of  public  improvements; 
iu  Erie  v.  Erie  Canal  Co,,  59  Id.  176,  to  the  point  that  the  legislature  can 
compel  municipal  corporations  within  whose  bounds  publio  bridges  are  to 
construct  and  keep  them  in  repair;  in  Page  v.  AUen,  58  Id.  345,  and  PiUAur^e 
Appeal,  79  Id.  324,  to  the  point  that  the  interest  of  a  tax-payer,  where  mon^ 
is  to  be  raised  by  taxation  or  expended  from  the  treasury,  is  sufficient  to  ei^ 
title  him  to  maintain  a  bill  in  equity  to  test  the  validity  of  the  law  which 
proposes  the  taxation  or  expenditure;  in  Wheder  v.  Philadelphia,  77  Id.  344^ 
in  considering  the  power  of  the  supreme  court  of  Pennsylvania  to  restrain 
municipal  corporations  from  doing  acts  contrary  to  law  and  prejudicial  to  the 
interests  of  the  community,  to  the  point  that  in  it  no  one  thought  of  inter 
posing  the  fats!  argument  of  a  want  of  power  to  restrain  a  municipal  corpora- 
tion; and  in  Wieooimn  Cenl.  R,  R.  v.  Taylor  Co.,  52  Wis.  90,  and  Rueedl  v. 
Ralph,  53  Id.  331,  to  the  point  that,  aa  a  rule  of  construction,  general  woids 
in  any  instrument  or  statute  are  strengthened  by  exceptions  and  weakened 
by  enumeration. 
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AonoH  by  and  agpunst  uninoorporated  looiety  and  its  membcti,  711*71S» 

AxNSSTT,  defined,  681. 

Absioniunt  roK  Cbidetobs,  acts  of  aadgnor  to  mTalid«ta»  fSQ&m 

Bakk,  loan  of,  for  greater  rate  of  interest  than  antliofiaad  bj  chaitar, 
Bbidob,  liability  of  owners  of,  738b 

negUgence  in  using,  ban  olaim  for  dsmages,  780. 
Bt-laws,  Toid  in  part^  when  not  wholly  void,  185. 

Cabrurs,  liability  of,  on  connecting  lines,  4S0* 

liability  of  railroad  for  baggage  delivered  to  agant  of  anollMr  road^  40QL 
CoNUONEE  must  accede  to  terms  of  shipment,  170. 

CoKBKiTnTiONAL  Law,  Statutes  anthorising  cities^  counties,  eta«  to  bonow 
money  to  aid  railroads,  786. 
statutes  authorizing  cities,  counties,  etc,  to  donate  money  to  aid  nil- 
roads,  783. 
statutes  authorizing  cities,  oountiss,  etc,  to  loan  credit  to  aid  xailroadaB 

783. 
statutes  authorizing  cities,  counties,  eto.»  to  take  stock  in  railroadsy  788" 

786. 
Tested  rights,  license  to  sell  liquors  pwfiB  none,  879* 
CtosTKACiB  for  sale  of  standing  timber,  107. 
lex  loH  governs  validity  of,  657. 
unstamped,  validity  of,  657-4IU59. 
with  person  found  to  be  an  habitual  dmnVvtl«  601 
CoBPORATioN,  directors'  contracts  with,  423. 
directors*  secret  profits  of,  423. 
unsuooessful  attempt  to  form,  makeo  uarlhrrkvp,  7^2> 
GBnaNAL  Law,  oonviction  of  lesser  crime  ai  bv*  ^  ptnaraiiiion  ioi  gnals^ 
229. 
illegal  voting  at  irregular  election,  471. 

DonnnoN  of  amnesty,  681. 

of  domicile.  111. 

of  final  and  of  interlocutory  decrees,  667* 

of  pardon,  672. 

of  wrecks  and  of  shipwrecked  goods,  487* 
DspofOT,  effect  of,  when  depositary  has  option  to  letom  mom  pvopsrij  off 

other  of  like  value,  630. 
Domona,  defined.  111. 

difbrenoe  between,  and  dwelling-plaoe,  residence^  homs^  or  InhabttMieyt 
112. 

m 
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DoMioruiv  enentUIa  of.  111.  118^ 

iiitenti<m  requisite  to,  114. 

lew  and  ohange  of,  114. 

may  be  in  one  ttato  and  reridenoe  Id  aootlMr,  llSi 

sow,  aoqniaition  of,  114,  115. 

no  person  can  be  without,  118. 

of  ambassadors,  118. 

of  bastards,  118. 

of  corporations,  118. 

of  infants,  112. 

of  wife  merges  in  or  foUowa  thai  of  hvabaiid,  ilik 

rssidence  requisite  to,  114. 

DowsB  in  lands  dedicated  to  public  use»  476. 

not  subject  to  execution,  475. 

I 
Ejiotmskt,  equitable  title  as  a  defense  to,  881. 

Blbotiok,  certificate  of,  collateral  inquiries  notwitfaaAudii^  471 

illegal  voting  at  irregular,  471.  i 

irregularities  which  do  not  invalidate,  472. 
Emplotkbs,  liability  to  employees  for  negleot^  477. 
BvxssircB,  almanacs,  185. 

American  herd-book,  186. 

bank-note  detectors,  186. 

Blunt's  Coast  Pilot,  186. 

Bowditch's  Navigation,  186b 

encyclopedias,  186. 

insurance  tables,  186. 

Judicial  notice  taken  of  time  of  rising  of  son  and  mooo,  el&»  Ml 

medical  works  are  not  admissible,  180-184. 

medical  works,  cases  holding  them  admiasibley  19/L 

medical  works,  reading  to  jury,  181,  184» 

opinions  of  medical  experts,  180L 

scientific  tables,  186. 

scientific  works,  185. 

tables  of  logarithms,  186. 
EziounoN,  dower  is  not  subject  to,  476. 

Fdctukb,  criterion  for  determining  what  is,  657« 

QvABAXtotL,  BOtioe  to,  when  neoessaiy,  846. 

undertaking  of,  when  primary  and  when  oollatenl*  SiSw 

Highway,  liability  of  towns  for  defects  In,  162. 

Ihvant,  day  given,  to  show  cause  against  decree^  447* 
IvjUNcnoN,  contempt  of,  may  be  punished,  548. 

notice  of,  binds  party,  548. 

to  prevent  subletting,  71. 

to  prevent  sowing  land  with  mustard,  7L 

to  prevent  tillage  contrary  to  usage,  71. 

to  prevent  use  of  leased  premises  in  manner  lorbiddeQ  hf  ]iM%  TO-ML 
Imnuvcs,  alienation  defined,  306. 

alienation,  what  avoids  policy  when  there  is  no  daiifa  focblddii^  lOfiw 
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bsoBAKOB,  change  in  title,  what  is,  810. 
bbattel  mortgage,  effect  of  giving,  309. 
daarification  of  conditions  against  alienation,  906. 
condition  against  alienation  or  sale,  in  whole  or  in  parti  SIL 
condition  against  mortgage  or  incnmbrances,  311. 
condition  against  sale,  transfer,  or  change  in  title  or  poMSMloB,  i08-m* 
condition  against  transfer,  change,  or  termination  of  intecwt»  806. 
condition,  burden  of  showing  breach  of,  305. 
condition  restraining  alienation,  306. 
sanoting  written  notice  of  additional,  140. 
ezecntory  contract  of  sale  does  not  avoid,  306,  307. 
is  a  personal  contract,  305. 
lease,  effect  of,  311. 

misrepresentation,  burden  of  disproving,  202. 
misrepresentation  to  avoid  policy,  202. 

misstatement  in  application  prepared  by  the  agent  of  the  liiMnmv  70i» 
notice  to  agent  is  notice  to  principal,  146. 
policy  is  construed  in  favor  of  assured,  304. 
sale  of  goods  kept  in  stock  for  sale,  307. 
vendor,  when  retains  insurable  interest,  806. 
written  notice,  when  excused,  146. 

See  Lin  Imsubakcs. 

JvDOMXiiT,  foreign,  as  merger  of  cause  of  action,  187. 

impeaching,  by  creditor's  bill,  622. 

on  warrant  of  attorney,  opening  on  motion,  623. 
JuBiaDicnoM ,  indorsing  false  credit  to  bring  within  Jnstioali^  66L 
JlTET,  tight  of  oonnsel  to  address,  472. 

Lmbob,  injunction  in  favor  of,  against  tenant,  to  prevent  naa  of  ptoyiy  kl 
improper  manner  or  in  mode  forbidden  by  leeaei  70-78» 

liability  for  defective  construction  of  building,  738. 

liability  for  negligence  of  contractor,  737. 

liability  of,  when  he  lets  building  for  public  pnipoasa,  TSC 

liability  of,  when  tensnt  is  bound  to  repair,  734. 

liability  to  third  persons,  generally,  734. 

Uabib'ty  to  passers-by  injured  by  defect  in  buflding^  786L 

liability  to  trespassers  injured  by  defect  in  building*  787. 

liability  to  visitors  injured  by  defect  in  buildings  786. 
Ldi  Iksuiulnge,  accidental  seUndestruction  of  assured,  480. 

burden  of  excusing  suicide,  495. 

condition  against  self-destruction,  how  construed,  480. 

oondition  against  suicide,  sane  or  insane,  405. 

condition  of  forfeiture  in  case  of  self-destraotlont  48& 

definition  of  the  terms   "suidde,"   "die  by  nioid^**  «*ai»  If  Mm 
hand,"  etc,  488b 

Hdeide  of  assured,  avoids  policy,  if  sane,  487. 

micide  of  assured,  effect  of,  487. 

wiiQide  of  sssnred,  stipulation  that  it  shall  not  avoid  poUoj,  487* 

nioide  of  assured,  through  insanity  caused  by  intempenaos^  480L 
I    .    nioide  of  assured  while  insane,  488,  489-497. 

■vioide  of  person  whose  life  is  insured  for  benefit  <il  w>lo  or  ohildiiDi  488^ 
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Mabteb,  liability  to  one  servant  for  neglect  of  another,  477* 

Hat,  when  means  must,  529. 

MoBTOAGB,  appearing  to  be  satisfied  of  reoord,  481. 

of  trader's  stock,  left  in  his  possession,  63S. 

possession  of  mortgaged  property,  636. 

partial  release,  481. 
MuiriciFAL  CoRPOBATXOK,  duty  to  keep  streets  in  repair,  fi29l 

liability  for  defects  in  public  buildings,  788. 

liability  for  defects  in  streets,  529. 

statutes  authorizing  to  aid  railroad  and  other  cwrporfctJOM,  7W-78t. 

KiooTiABLB  Inst&umsnts,  apparent  maker  may  be  shown  to  ba  aanCj, 
indorser,  notice  to,  form  of,  and  how  given,  614. 
party  writing  name  on  back  of,  before  delivery,  29Si 
words  in  body  oontrol  figures  in  margin,  338. 

Pabxx>k,  after  verdict  and  before  sentence,  674. 

acceptance  of,  576. 

before  conviction,  57i. 

can  only  be  of  past  offense,  673b 

condition,  failure  to  perform,  677* 

condition  of  leaving  oountry,  677. 

conditional,  576. 

construction  of,  678. 

defined,  672. 

delivery,  675. 

difference  between,  and  amneaty,  681. 

disabilities  removed  by,  579. 

effect  of,  578. 

effect  of,  on  disabilities,  579. 

e£feot  of,  on  fines,  578. 

effect  of,  on  liability  for  costs,  678. 

fraud  in  obtaining,  576. 

habeoB  corpuM,  inquiry  respecting  yaliditj,  IV6w 

miscellaneous  questions  oonoemiiig,  680. 

of  contempt,  573. 

of  nuisance,  673. 

power  of,  necessity  for  and  in  whom  vested,  672,  S7S^ 

remission  of  fines  and  penalties  by,  674. 

revocation,  681. 

time  at  which  may  be  granted,  674. 

validity  of,  576. 

Tested  rights  which  can  not  be  prejudiced  by,  674^ 

void  condition,  effect  of,  576. 

what  may  be  pardoned,  673. 
Pabtnxbship,  execution  sale  against  one  partner,  708i 

lien  of  creditors  of,  758. 

transfer  of  partner's  title,  offset  of,  767. 
Phtbioian  and  Subokon  impliedly  agree  that  they  hnvn  NfnUto  dkfll 
knowledge,  396. 

imptiedly  agree  to  exercise  ordinary  oare^  386^ 

liability  of,  for  using  chloroform,  9S7» 
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Pbtbioiiah  avd  Suboeoh,  liahOitj  of^  for  wa&t  of  wooim,  107. 

malpnMobf  397 

no  particular  aohool  preferred  in  law,  S97. 

■kill  required  of,  397. 
PLBADIHO,  defects  in,  onred  by  verdict,  S9Ql 
pBuroiPAL  AND  AoxNT,  ageut't  liability  for,  eoDeoaiod  In  hia  own  naaa^  ttl« 

agent's  liability  for  bill  drawn  or  accepted  in  hia  own  naoMb  01* 

Quo  WAEaAMTO,  under  the  codes,  471. 

RAn«H0Aiw,  constitntionality  of  statatea  aathoridng  oitifla  and  ooMaliai  H 

aid,  78^790. 

liability  beyond  their  own  lines,  ASO. 
RiOBiPT,  explaining  by  parol,  605. 
RiOKivxB  represents  creditors,  625. 

suit  by,  to  set  aside  fraudulent  aawignmwii,  O20ti 

titie  of,  624. 
RiLioions  SocixTifls,  statutes  respectin^^  718. 
Rbplbvin  by  lien  holder,  437. 

Shxbivf's  Deed,  recitals,  omission  of,  82fti 

Statute  of  Fbaudb,  contract  void  in  part^  not  nnciaiTi|y  wlioQj  yM^  Ul^ 

SuBSOBiPTioH  to  unincorporated  society,  aotioii  for»  713^ 

Taxatiok  in  aid  of  raihnoads,  782-790. 

must  be  for  public  puipooes  only,  780. 
TiMB  in  which  public  act  is  to  be  performed  ia  dlr6otoiy«  not  nandatayt  C& 
Trbasubkb,  liability  of,  for  moneys  stolen,  172. 

l7iriNcx>BP0RATED  SocnETiBa,  action  between,  and  their  mambanb  717* 

action  by  or  against  one  or  more  membersy  for  all,  712. 

action  by  religious,  713. 

at  conmion  law  were  mere  partnerships,  711. 

difEsrenoe  between,  and  partnerships,  711. 

Joint  liability  of  members  of,  712. 

mnnbers  not  answerable  for  transactions  befon  they  baooma  cr  •!!«  Ifaif 
ceaae  to  be  members,  712. 

non-Joinder  of  members  in  action  by,  712. 

statutes  authoring  actions  by  or  against  offiosf*  and  oonmlttaiH  Tlfti 

statutes  respecting  religious,  718. 

subscriptions  to,  actions  for,  713. 
UsuBT,  debtor's  providing  for  payment  of  niorioua  dab*  ii  ooi  %  tnad  OB  Ui 
other  creditors,  519. 

Waivxb  of  condition  precedent,  499. 

Wabbhoubucan,  storing  grain  in  mass  with  otiMTgniiD  of  Bka  foililjy,  ML 

when  acquires  property  in  grain,  630. 
Watbbs,  floatage,  right  of,  220. 

navigable,  what  are^  220. 
WiraiBB  answering  in  part  must  answer  folly,  158. 

privilege  of,  when  must  be  claimed,  153^  ISL 
Wbboks,  dsflnad,  437. 
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ABANDONMENT. 
8m  Shxppiho,  1, 2;  TBOPAflS  6L 

ABATEMENT. 
iM  Actahhmkhct,  6;  Plbadiho  axd  FBAcnm^  1^  1^ 

AOCEPTANCB. 
iMOoniBAfln^  1|  Brofpsl»  8;  ExaouTzomi  10| 

AOGBSSABIBS. 
See  Cbucinal  Law,  3^ 

ACCESSION. 
8m  BAXUixins,  1,  4;  FixnnuHL 

ACCIDENT. 
See  BAiLMKnSp  8.  4. 

ACCOMMODATION  PAPEB. 
8m  NioonABUc  Ikstbumxhtb.  10-2L 

ACCOUNT. 

8m  0»«Buaor,  S}  Bquitt,  6;  Evidxncs,  12;  Enooioas  ASB 

nuxoB8»  2;  7;  Facxobs,  1;  pAsrasBSBirt  a 

ACENOWLBDOMENT. 
Sm  Wills,  I. 

ACQX7ITTAL. 
8m  CumvAL  Law,  10-18. 

ACTION& 
8m  AvfBHB  Poansnov,  I;  AflSAUi/r  akd  BAvnaiTf  AmrMmri  CAni 00^ 
fcmAXuam,  S^;  Cons;  Co-mrANcnr,  2;  Dkout;  IirFAiror,  8-^;  Iimu» 
AiiOB— Fn^  2S,  28;  LAin>LORD  A2n>  Tsnaut,  8;  NonoB;  PAHRnaaHiPf 
1, 8, 4;  Pliadiho  AMD  PBAcnox,  6;  Railboads,  1;  SxDUonoir;  Subrt* 
8BIP;  TRisPAas;  Troyxr. 
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ADMINISTEATOBS. 
ite  EijuuTOBa  avd  ADioinsnuaoHL 

ADMIBALTY  JUBISDICCIQN: 
See  JuBUDionov. 

ADMISSIONS. 

ADVANCEMENT. 
iM  BuouTOiBi  AHD  Admxswsrjltobb,  I;  WlUi^  94k 

ADVEBSE  POSSESSION. 

L  AdYBUUI  PO08BB8IOH  FOB  TWBNTT  TSABS  will  COftblA  ft  plftiDtiff  tO 

tiin  ^eofement  ftgainit  a  defendant  having  the  paper  title  who  has 

him.    Armttronff  ▼.  Miateau,  115. 
2.  Undsb  Statuti  of  Jambs  L,  a  16,  Uhiktib&uttkd  PosanaioH  of  Laxii 

for  twenty  years  Ib  like  a  deaoent  at  eommon  law,  and  toUa  the  ea^  of 

the  penon  having  right.    Id, 
8.  Gau  of  Doi  v.  BiADB,  8  East,  863»  does  not  mistain  the  proposition  to 

which  it  is  cited  in  2  Arch.  N.  P.  318.    Id. 
4.  Whxbs  Ant  Object,  as  Fencb,  is  Logatbd  on  thb  Plats,  and  known 

to  the  witness,  he  may  give  evidence  of  any  catting  on,  or  Tiaer  or  eol- 

tivation  of,  the  land  in  any  particolar  direction  from  the  fence  or  other 

object  located;  so  a  witness  sworn  at  the  survey  may  give  evidence  of 

the  general  possession  of  the  land,  etc.,  without  any  particolar  location 

of  the  places.    Id, 
0w  Fbnobs  on  Thbeb  Sidbs  of  Oblong  os  Squabb  Piece  of  Land  is  not 

■Qch  an  incloeiire  as  would  constitate  adverse  possession,  where  snch  in* 

closure  is  necessary.     Id. 

6.  Adtbbsb  Possession,  in  Ordeb  to  Constitutb  Tttlb,  most  be  a  hostile 

invasion  of  another's  rights.  If  the  acts  of  ownership  relied  upon  were 
committed  with  the  consent  of  the  real  owner,  no  title  by  poeeesaion  can 
be  founded  upon  them.     Id. 

7.  In  Obdbb  to  Raisb  Pbesuhftion  of  Deed  fbom  Possbssiok,  sach  posses- 

sion should  be  adverse,  exclusive,  and  continuous,  and  under  claim  of 
title.    The  finding  of  these  facts  should  be  left  to  the  Jnzy.    Id, 

8b  To  AoQuiBE  Title  bt  Possession,  all  cases  unite  that  it  should  be  ad« 
verse,  exclusive,  and  continuous,  but  differ  as  to  the  tests  by  which  iti 
character  is  to  be  determined.    Id, 

9l  In  Case  of  Mixed  Possession,  actual  inclosure  is  necessary  in  oider  to 
defeat  the  title  of  the  real  owner  by  advene  posseeskm.    Id, 

10.  Pabtt  being  Bntttled  to  PobsesaTon  of  Tbact  of  Labd  in  possesskm 
of  part  thereof  is  in  possession  of  all,  and  his  possession  oan  not  be  haired 
by  add  ing  together  the  different  possessions  of  the  defendant  at  long  inter 
vals,  so  as  to  make  out  twenty  years.  So  where  several  persons  witbost 
title  enter  upon  land  in  succession,  the  last  can  not  tack  the  possession 
of  his  predecessors  to  his  own  in  order  to  make  out  said  term.    Id, 

IL  Admissions  bt  Defendant's  Gbantob  that  Pbemisbs  in  Gontbotebst 
Belonged  to  Plaintiff,  and  that  plaintiff  and  said  grantor  had  agreed 
upon  a  boundazy  as  now  claimed  by  plaintiff  may  be  evidence  of  boondiy 
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and  poMMrion,  bat  tfaay  can  not  proTe  title  in  pbintlff  by  poMeMdon, 

wImb  be  bee  admitted  tbet  defendant's   deed   oarera  eaid  diepntod 

pranleei.    Id. 

See  Easbhxhtb,  2-4. 

ADVERTISElfKNT. 
See  ExxounoMS,  4. 

AFFIDAVITS. 
See  PiXADiKa  and  PBAoncn,  9. 

AGENCY. 

1.  AFfOLHTMUT  OV  AgBHT  TO  MaSK  KoTK  OR  MXMOIUHDUM  IK  WBimro 

need  not  be  in  writing.  It  is  sufficient  if  the  contract  be  in  writing  and 
the  agent  authorized  to  act  as  such.    Curtis  y.  Blair^  257. 

L  DxxD  ExscDTXD  UNBXB  PowEE  or  Attorket  aitkb  Death  of  Pukci- 
FAL  has  no  effect,  as  the  power  of  attorney  is  revoked  by  principal's  death. 
Doe  ex  dem.  Smith  v.  Smith,  681. 

t.  Name  of  Principal  Need  not  Unxquiyocallt  Appear  from  Bill  of 
Exchange  in  order  to  exonerate  the  agent  who  draws  it  as  such.  It  is 
sufficient  if  enough  appears  upon  the  face  of  the  bill  to  put  a  prudent  man 
upon  inquiry  before  taking  it.    Davis  v.  Henderaan,  229. 

4.  General  Selling  Agent  iias  No  Authoritt  to  depart  from  the  usual 
manner  of  accomplishing  what  he  is  employed  to  effect.  Upton  v.  Suffolk 
Co,  Mills,  163. 

6.  General  Selling  Agent  has  No  AuTHORiTr  to  Warrant  that  Flour 

sold  by  him  will  keep  sweet  during  voyage  from  Massachusetts  to  Cali- 
fornia.   Id, 
0.  Agent's  Declarations  do  not  Bind  Principal  under  any  circumstances 
until  the  agency  is  first  clearly  established.     Marshall  v.  naney,  92. 

7.  When  Party  not  Atfbctrd  by  Notice  to  his  Agent. — Party  purchas- 

ing property  through  an  agent  is  bound  by  notice  to  such  agent,  acquired 
in  that  transaction,  of  the  rights  of  third  parties,  in  any  controversies 
with  such  parties;  but  where  such  agent  does  not  inform  his  principal  of 
such  facts,  the  knowledge  thereof  by  said  agent  will  not  he  treated  a» 
implied  notice,  so  as  to  affect  the  conscience  of  the  principal  in  any  sub-^ 
sequent  sale  of  the  property  made  by  him.     Ross  v.  Houston,  231. 

8.  Notice  to  Agent,  given  to  him  during  the  progress  of  the  very  transac- 

tion about  which  he  is  employed,  is  notice  to  the  principal.    Id, 

9.  Notice  Given  to  Agent  Ehploybd  to  Pxtrchase  Property,  of  any  de- 

fect in  the  title  or  quality  of  the  property,  is  notice  to  the  principal,  in 
any  controversy  between  him  and  the  vendor  in  relation  to  such  property. 

Id. 

10.  Agent  Employed  to  Sell  Property,  Who  Acquires  Notice  of  De- 
fects IN  Title  or  quality  thereof,  is  bound  to  disclose  such  defects  to 
the  purchaser  to  the  same  extent  that  the  principal  would  have  been, 
and  this  though  the  principal  may  not  have  known  such  facts  himself. 
Id. 

11.  Principal  is  not  Liable  for  Agent's  Acts,  where  Latter  Exceeds 
HIS  Authority  and  the  acts  are  unsanctioned.    McCoy  v.  McKotoen,  284. 

See  Factors;  Married  Women;  Negotiable  Instru&zents,  28. 
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ambiguitib3. 

See  SfiDDCB.  5-7;  lKBU&4ir(nB— Ftal^  1€L 

AMENDMENTS. 
See  O08n»  2;  Plbadiho  akd  PiuoncB,  i4»  Uw 

ANNurry. 

Bee  BziouTOBB  avi)  ADinxisiiBAXOBi^  A. 

APPEAI^S. 

iee  OmmrAfi  Law.  7t  12;  Puudino  and  PeaoiioIv  27-89^  tl«  J9i 

WASRAirao. 

APPEABANCn.  ^ 

See  Konoii  L 

APPOINTMENT. 
See  AosvoT,  1;  Dbkds,  5;  RiaiivsBS. 

ABBTFRATION  AND  AWABD. 

▲WABD  BiD  or   PaBT  ICAT  ALSO  Bl  GoOD    IN  PaBT.     £pOWli  ▼.  JT^ 

15  Pkk.  1099  OTemiled.    J2aiuf  t.  Mather,  131. 

ARREST. 
See  Mabbiaob  axd  Divobcb,  4;  Pleaddio  akd  PEAomaw  19^ 

ASSAULT  AND  BATTERY. 
L  F«nftM^  ov  Indiothzzit  vob  Abbault  akd  Battsbt  to  Wmc 

ABT  Plkadxd  Guiltt  it  evidenoe  in  »  dvil  action  to  reeorer  dimegw 
lor  the  same  offenee.    Corwin  v.  WaUon,  285. 

%  EXMMFLASY   DaUAOBS  ABB   BSOOVBBABLB  IN  ACTIOM  VOB  AbBAUIO'  AXD 

Batixbt,  notwithetanding  the  defendant  hae  been  oonvioted  and  fined 
on  a  pnblio  proaeontion  for  the  lame  offenae,  and  the  plaintiff  introdneet 
the  feoord  of  the  criminal  proceeding*  in  order  to  prove  the  efienae.  Id, 
IL  PumaiiMBHT  TO  BB  Ihvuoted  xh  Pubuo  PBosBOUTXoir  icAT  BB  Aukhsd 
by  ▼erdiot  in  civil  action  for  the  same  offenae,  bat  dtmagei  to  be 
eied  in  the  private  suit  are  wholly  nninflnenoed  by  anytiiiBg  thsl 
bsve  tmapiied  in  theproeecntion  by  the  state.    Id, 

See  Cbdhhal  Law,  8;  TBBBPAae,  6. 

ASSIGNMENT  FOB  BENEFIT  OF  GBEDITOBS. 

L  FBanoomid  Gbbditob  wbosb  Dbhand  xb  Ububioub  xb  not  FkAUD  «i 
OfBBE  Cbbditobb,  and  does  not  avoid  an  aarignmant  oontainiQf 
pveferenoe.    Murray  v.  Judeon,  518. 

%  AjnOKHBirT  FOB  BbVBIIT  aw  GBBDraOBS  WmOB  AUTBOBinB 

VO  Sbll  ov  Gbbdit  if  void,  and  can  not  be  rendered  valid  by  a^y  act  or 
fDitniment  of  the  grantor  done  or  made  after  the  ri^ti  of  an  objeolim 
CNditor haTft attached.    Pariery.  WUUami,  619. 

See  Bbobivbbb. 
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ASSIGNMENT  OF  OONTRACia 
See  pLBAMHe  ahd  Tbaooxse,  & 

ASSOCZATiaNS. 
See  OoBPOBAnoNS,  2-5;  BmmmawMmk 

AJBSUMPsrr. 

L  Ani/imiT  can  itot  bi  Maintaxvxd  wrbout  Evu>ma»  ov 

PBomM  «o  Pat»  or  proof  of  factm  from  whioh  ntch  a  promln 

impIiecL     Waldron  r.  Chtue^  56. 
S.  In  Action  fob  Monet  Had  and  BBOinrBD,  plaintiif  oan  reoover  any 

money  in  the  hands  of  defendant  whioh  ex  aiquo  H  homo  betan^i  to  the 

plalntift     Froomas  ▼.  IfcKaigt  85. 

See  Dboxtt,  2;  Ssr-on;  L 

ATTAGHMKNTS. 

1.  Tbkasubeb  ov  Cobfobation  18  NOT  Liable  to  GABmsBuar  ov  Dsbt  ' 

09  Cobfobation,  as  the  funds  of  the  corporation  ara  not  at  hii  individnal 
disposal    Neuer  ▼.  O^IhUon,  313. 

2.  DiBBonoN  BT  Cobfobation  to  res  TBBAacBXB  to  Pat  Monxt  to  delsBd* 

ant  in  attachment  salt  as  a  mere  donation  will  sabjeet  neither  the  oor- 
poration  nor  its  treasurer  to  garnishment.  I<L 
8.  T^usTBB  Who  Appbabs  in  Tbustbb  Pbocbss  mat  be  Chaboed  for  the  en- 
tire debt  and  costs  recovered  by  the  creditor  against  the  principal  debtor^ 
if  he  has  that  amount  in  his  hands  after  the  costs  allowed  him  by  the 
ooort  have  been  deducted,  even  though  that  sum  exceeds  the  amount 
the  officer  is  directed  to  attach  by  the  trustee  writ.    Drew  ▼.  TcwU,  880* 

6.  Tbustee  Who  Makes  Default  in  TBasxEE  Pbogesb  is  chargeable  only 

for  the  sum  named  in  the  writ.    Id» 

0w  In  Tbubtee  Pbocsss,  Gbneballt,  TBuarrEE  has  No  Claim  fob  Intebbct 
paid  on  the  execution,  or  for  officer's  fees  paid  by  him.  He  ia  disohacged 
only  to  the  amount  of  the  costs  allowed  him  and  the  amount  of  the  Judg- 
ment rendered  against  him.     Id, 

6b  That  Tbustee  Process  Suit  is  Pending  is  No  Cause  why  a  writ  by 
the  principal  debtor  aji;ainst  the  trustee  should  be  abated.    Id, 

7.  Patmbnt  of  Debt  bt  Trustee,  after  being  Chaboed  thbbefob  in  a 

trustee  process,  may  be  taken  advantage  of  under  the  general  isne*  and 
without  a  plea  puis  darrein  conUrmanee,    Id. 

See  Pabtnebshif,  6,  7. 

ATTOBNBY  AND  CLIENT. 

AnoBNBT  BATING  CHARGE  OF  Claim  MAT  Tbansfeb  It  from  the  action  and 
decision  of  such  judges  as  the  client  has  selected  in  the  first  instance  and 
submit  it  to  other  persons.  In  such  a  case  the  legal  presumption  is  that 
in  so  doing  he  acted  by  authority  of  his  client.    Jona  t.  Hcrte^^  8L 

See  Banxbuftot  and  Insolvenct,  5;  Noncaip  3^ 

AWABD& 
See  Abbtsbation  and  Awabsw 
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BAOOAGB. 
See  Raiiboad8»2. 

BAILMENTS. 

L  WABEBOUBIIIAII'S  ImPLIBD  ObUOATION  in  ObDIH ABT  DSPQ2IIT  IB  that  Im 

will  nae  due  dUigenoe  in  the  care  of  the  property  stored,  aod  redeliwr  ik 
to  the  owner  or  to  hia  order  on  demand,  upon  being  paid  a  rei 
penaation  for  his  aerrioee;  and  if  the  warehooseman  without  the 
oonsent  mixes  the  property  with  other  property,  and  shipe  the  oaine  for 
sale,  he  will  be  liable  to  the  owner  for  the  valne  of  the  piopeatry  thns 
deposited.    Chase  v.  WaMum,  623. 

%  P&OPXBTT  RsMAiNB  IN  BAILOR  IN  Gasjb  OF  Rbqulab  Dsfoot,  and  Is  IfteU 
at  the  bailor's  risk,  unless  it  is  appropriated  by  the  bailee  to  his  owb 
use.    Id. 

t,  Pkopxktt  Passbs  bt  Ibbxoulab  Deposit,  or  Mutuitm ,  aa  fully  as  in  or- 
dinary sale  or  exchange,  and  the  risk  of  loss  by  accident  attaches  to  the 
oontrol  and  dominion  of  the  property;  the  depositary  in  such  case  h^ng 
required  to  return  another  article  of  the  same  kmd  and  value,  or  having 
an  option  to  return  the  specific  article  or  another  of  the  seme  kind  and 
value.    Id, 

L  Transaction  is  Sale  and  not  Baiuient,  and  Risk  or  Loss  bt  Aoci- 
DENT  IS  UPON  Warehouseman,  where  such  warehouseman  reoeiTes  vdiea^ 
and  with  the  depositor's  consent  or  by  custom  mixes  it  with  that  of 
others,  with  the  understanding  that  it  is  to  be  at  the  disposal  of  the 
warehouseman,  and  that  when  the  depositor  should  present  the  leeripts, 
the  warehouseman  would  either  pay  the  market  price  therefor  or  rede- 
liver the  wheat,  or  other  wheat  equal  in  amount  and  quality.    Id, 

lb  Cases  Enumerated  where  Person  mat  Become  Liable  as  Dbposzxabt. 
Smith  V.  N.  S  L.  R.  R.^  364. 

6L  Where  Propertt  of  One  Person  is  Toluntabzlt  Bboeivxd  bt  An- 
other, by  delivery  of  the  owner,  for  some  different  purpose  from  that  of 
keeping  it,  and  upon  an  express  or  implied  agreement  of  a  different  kind 
which  has  been  answered  or  performed,  and  the  property  remains  in  the 
hands  of  such  party  without  further  agreement*  the  law  imposes  the  duty 
of  a  depositary  without  any  actual  contract  for  that  purpoee.    Id, 

y.  Where  Right  to  Reoeivb  Ck)MPENSATioN  ior  his  Seryiob  may  be  in- 
fened  from  the  circumstances  of  a  deposit,  the  duty  of  the  bailee  be 
oomes  that  of  a  depositary  for  hire,  end  he  is  bound  to  exerouBe  OEdinaiy 
oars.    A  gratuitous  depositary  is  bound  to  only  sli^t  care.    Id. 

See  Common  Carriers;  FAoxoBa,  & 

BALLOTS. 
See  ELBOnoNS,  2. 

BANK  SUJA. 
See  Kbootiablb  iNsntUMBMni  S7« 

BANEBUPTOT  AND  INSOLVENCY. 

L  Wteu  It  n  Priyilbob  of  Debtor  to  be  Pbrbonallt  Doohabobd  fhn 
a  debt»  under  the  national  bsnkrupt  act  of  1841,  yet  any  security  whiob 
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llw  creditor  might  have  oansiBtiiig  of  a  lien  on  property  was  left  in  aa 
loll  foroe  as  though  the  debtor  had  never  been  discharged  from  his  debt 
for  which  the  security  was  made.    Bush  v.  Cooper^  270. 

8.  Ck)]rTBAOT  18  Void  as  in  Contra  vention  of  Insoltkmt  Laws,  by  which 
debtors  agree  to  pay  certain  creditors  a  portion  of  their  claim,  in  con- 
sideration that  the  creditors  would  not  trouble  or  oppose  the  debtors' 
discharge  in  their  insolvency  proceedings,  and  would  say  a  good  word  to 
other  creditors  to  induce  them  not  to  oppose  a  discharge.  Dexter  r» 
Snowt  206. 

t,  Whuui  Obantob  Executed  Deed  fob  Real  Estate,  and  therein  oova- 
nants  that  he  lias  the  right  to  convey,  that  it  is  free  from  incnmbranoesy 
that  he  will  defend  the  title,  etc.,  the  covenants  not  being  regarded  as 
an  obligation  to  pay  the  debt:  held^  that  the  deed  was  not  of  a  charaoteF 
to  render  it  provable  in  bankruptcy,  and  consequently  was  not  affected 
by  the  grantor's  dischai^  in  bankruptcy.    Bush  v.  Cooper^  270. 

1  FoBEioif  Cbeditob  Unitiho  with  Domestic  Creditob  in  recommending 
a  trnstee  for  insolvent  debtor  places  both  creditors  upon  the  sama  level, 
and  both  share  alike  in  the  assets.    Jo9U8  v.  Honey,  81. 

ft.  FoBBiOK  Cbeditobs'  ATTORNEY  may  unite  with  domestic  orediton  In  reo- 
ommending  a  trustee  for  an  insolvent,  and  in  the  absenoe  of  proof  to  fho 
oontnry,  snch  act  will  be  presumed  to  be  the  act  of  his  olie&i»    M 

Bee  baoDTOBS  ahd  Adiohistbators,  2,  13;  Guababtt».S;  Sauh^  U 

BANKS  AND  BANKING. 
See  Ububt,  2. 

BAKBATBT. 
See  Insvbavcb— MABon. 

BATTERY. 
See  Assault  and  Battibt. 

BILLS  AND  NOTES. 
See  Negotiable  iNSTRUMBim. 

BILLS  OF  EXCEPTIONS. 
6m  Ktomdiob,  10;  Plbaddto  and  Pbaoxici%  94-11 

BILLS  OF  EXCHANGE. 
See  EuauTOBs  and  Administbatobs^  6»  8b 

BILLS  OF  PEACK 
See  Equitt,  7. 

BLANKS. 
%m  KuuuTiONs,  7;  Negotxablb  lN9rBUiiBm»  l-H 

BONA  FIDE  PUBCHASEBS. 
Bm  KxBOUTXoire^  10;  NsGonAULB  InbtbumentBi  1-^  19^  i(  1A» 

BONDS. 
8m  Rubuuiobs  avd  Admikistbatobs,  6;   Plbaddio  amd  PBifllioi^  %  A 
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BOOKS  OF  A€XX>UinL 
See  BriDRrcB,  12. 

BOUNDARIES. 
Set  AcvKBu  P06BI8SIOX,  IL 

BBBACH  OF  PBOMISB. 
See  Mabbiaob  aud  DmnBttm, 

BUILDINGS. 
See  NiouoBNOB. 

BURDEN  OF  PROOF. 
Bee  Imnums— Iteiy  8;  Nbgotiablk  iKSTmnifiim,  11,  Sfi 

PEAoncB,  18;  Statutb  of  Feauo^  6L 

CANCELLATION. 
See  Dkedb»  8. 

CARRIERS. 
Set  CoioiOH  Cakbikbh, 

CASE. 

Whbui  Obuoation  to  Do  Particuiab  Act  Exists*  end  there  It  a  bmeb  of 
thai  obligation  and  a  oonBeqnent  damage,  an  iction  00  the  oaae  wOl  Baw 
JSdiul  T.  IlilUm,  552. 

See  Dxcxit;  tsYAScr^  4, 5. 

CERTIFICATES  OF  DEPOSIT. 
See  Negotiablb  InstrumsntSi  4^  ft. 

CHARITABLE  USES. 

1.  JuBiiDionoH  ovm  Cbabitablb  Tbubts  Exiara  ur  Coirsm  ov  Cbabcbbt, 

independently  of  the  statute  of  charitable  oaea,  48  Elifldieth.  Urmq^B 
Jfe'rt  V.  Wooden,  615. 
S.  Valid  Chabitablb  Trust  is  Crratbd,  both  under  tiie  doetrinee  of  the 
adjudged  cases  and  under  Bection  13  of  the  Ohio  act  for  the  relief  of  the 
poor,  where  a  testator  gives  and  devises  the  remainder  of  his  estate  "to 
the  poor  and  needy,  fatherless,  etc.,"  of  two  designated  townships 
*'  to  suoh  poor  as  are  not  able  to  support  themselves,  to  be  divided  oi 
my  eieonton  may  deem  proper,  without  any  parUality.**    Id, 

CHATTEL  MORTQAGSa 
See  MoRTOAoas,  1. 

CHATTELS. 
iet  FoxvBtt;  Obowiko  Tiubsb;  Statutb  oi  Fmuim^  8. 

CHECKS. 
See  GEiKDfAL  Law,  9;  Plsadino  and  FBAonoi^  7* 


CBOD  BK  VKNTBB  8A  MBUL 
See  Pabbtt  ajid  Ohub, 

CIROUlTy  OF  AOnOK. 
See  PXAADnro  ahd  PftAOfin^  L 

CLIENT. 
8m  Attosnxt  and  Cunnm 

COLLimONB. 
8m  RAZiaoAoSy  0. 

OOMMTTMBNT. 

SmCohtbmpt. 

COMMON  CARRTKR8. 

L  Om  DoLLAB  Paid  bt  Fathkb  vob  Htmhw.t  ahd  Mivob  Daucokie  ii 
■nffloMnt  oomideimtion  for  ooDtract  of  carriage^  in  tiie  performaiiM  ol 
which  the  danghter  Ib  injured,  thoagh  fifty  cents  for  her  tee  were  de- 
manded and  refnsed.    Peters  v.  JRylands,  746. 

8i  CoxxoH  Cabbikb,  WH08B  DuTT  AS  SucH  HAS  Tbrminated,  Can  not  lay 
aside  the  goods  which  he  has  carried  and  neglect  them,  but  he  still  re- 
mains liable  for  the  care  and  custody  of  the  property  nntil  he  has  dellT- 
ered  it  to  the  owner  or  his  agent,  or  has  pUced  it  in  snch  a  sitoation  m 
may  fairly  be  regarded  as  equivalent  to  a  delivery.  8mUh  v.  N*A  L*  B% 
i?.,  864. 

3b  It  IS  NOT  Necessary  that  Express  Power  should  be  Giyen  to  Coioiob 
Gabbier  of  Goods  in  its  charter  to  assume  the  liabilities  of  a  depositary. 
This  is  one  of  the  ordinary  incidents  of  such  corporations,  unless  spedally 
restricted.    Id, 

4  Common  Carrier,  who  has  Performed  his  Contraot  as  Such,  and  de- 
livered or  offered  to  deliver,  or  done  something  equivalent  to  a  delivery 
of  the  goods  intrusted  to  him,  may  refuse  to  enter  into  a  new  contraot 
for  keeping  or  storing  said  goods  as  a  bailee  for  hire  or  a  depositary.  If 
he  persists  in  his  refusal  to  receive  them  m  such,  and  does  not  interfere 
with  them  in  any  manner,  he  is  not  liable  as  a  depositary  for  any  damage 
which  may  happen  to  such  goods.    Id, 

0w  Common  Cabbier  mat  Become  Liable  as  Dkpositart  where  the  owner  of 
goods  was  present  at  the  time  they  were  landed,  and  was  notified  by  the 
agent  of  such  carrier  that  they  had  no  room  in  which  to  store  them,  if 
SBoh  agent  afterwards  places  the  goods  in  a  storehouse  used  by  such  car- 
rier for  storage  purposes.  In  such  a  case  the  jury  may  infer  that  the 
agent  has  waived  bis  refusal  to  take  charge  of  them.    Id, 

0.  Owner  of  Goods  does  not  Make  Commo2«  Carrier's  Agent  his  Own, 
after  being  notified  to  remove  his  goods,  by  leaving  them  in  the  care  of 
such  agent,  even  though  such  agent  has  instructions  from  lus  principal 
not  to  care  for  goods  so  situated.    Id. 

7*  Carrier's  Kefusal  to  Perform  Contract  fob  Tbansfobtation  of  Goods 
over  a  certain  voyage,  at  a  definite  price,  entitles  the  shipper  to  recover 
the  difference  between  the  contract  price  and  the  ordinary  cost  of  send- 
ing by  other  carriers;  and  this,  without  bis  making  proof  that  at  thetimA 
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11.  RioBT  ov  AcQvnmOy  PooBmnra^  amd  FiKyraoxufo  PBonEBsr  n 

ViOLATiDy  under  leotion  1  of  article  9  of  the  Peniuylvaola  ooiiBtitatioi^ 
by  » legislative  act  anthorizmg  a  city  to  snbacribe  to  railroad  stock.  Tbo 
right  of  [Moperty  is  not  so  afasolnte  bfat  that  it  may  be  tazad  for  the  pnl^ 
lie  benefit    I± 

tSL  PxBSOff  wnx  HOT  BE  DxpBivxD  ov  FBOPBorr  withont  the  "  jndgmeDt  d 
his  peers  or  the  law  of  the  land,"  in  Tiolatioa  of  sectioii  0  of  article  9  of 
the  Pennsylvania  oonstitation,  by  an  act  of  the  legislature  anthoriziB^  m 
eity  to  snbsoribe  to  railroad  stock.  It  can  not  be  said  that  a  citizea  la 
deprived  of  his  property  when  he  is  left  in  the  nndistorbed  posscasion  of 
it,  whatever  taxation  may  be  imposed  on  it.    Id, 

IS.  CmzKKS  AVD  Tax-patxbs  havx  No  Gbouitb  or  OoicrLAiKT  AGAmer 
liBOiSLATivx  AciB  aathorizing  a  city  to  subscribe  to  railroad  stock,  ex- 
cept becaose  snch  acts  authorize  the  creation  of  a  public  debt,  of  which 
they  may  be  required  hereafter  to  pay  a  part  in  the  sliape  of  taxes.  By 
taxation  alone  can  harm  ever  come  to  them.     Id. 

14.  Laws  AxTTHOBiziif o  Citt  to  SimscRiBB  to  Railroad  Stock  a&b  Uho» 
JXOIIONABLB  if  it  be  within  the  scope  of  legislative  power,  with  the  con- 
sent of  the  local  aothorities,  to  permit  the  assessment  of  a  local  tax  for 
the  purpose  of  assistlQg  the  corporation  to  build  a  railroad.    Id, 

lA.  Stat£  mat  Permit  Desirablb  Pubuo  Improvement  to  be  Doxb  bt 
GoMPAKT  if  she  declines  to  make  it  herself,  and  the  fact  that  it  is  made 
by  a  privato  corporation  docs  not  take  away  its  character  as  a  pnUio 
work.    Id, 

IIL  Interest  of  Pubuo  I3  not  Eztinouished,  nob  is  Work  Made  Pbi« 
▼ATE  One,  though  tho  corporation  has  an  interest  iu  it,  because  a  com- 
pany making  a  public  improvement  has  the  right  to  be  compensated  for 
the  expense  of  constructing  it  by  taking  tolls  for  its  use.    Id, 

17.  State  mat  Authorize  Citt  or  District  to  Create  Debt  by  a  sub 
seription  to  the  stock  of  a  private  corporation  engaged  in  making  a  pnUi* 
work,  provided  such  city  or  district  has  a  special  interest  in  the  woriL  to 
be  so  aided;  the  state  having  the  constitutional  power  to  create  a  state 
debt  by  such  a  subscription  on  behalf  of  the  whole  people.    Id, 

8m  Eminent  Domain,  2,  3;  Jubt  and  Jurors,  1,  4,  5;  Taxation;  Water- 
courses, 8. 

CONSTRUCTION. 
8m  CoHsnTUTiovAL  Law,  5;  Evidence,  6;  FranchibeS)  Inbu&ahob— Fib% 

1;  Railroads,  1. 

CONTEMPT. 

!•  Courts  have  Inherent  Power  to  Punish  Contempts  of  their  anthority 
by  fine  and  imprisonment,  independent  of  any  statutory  provision.  Ex 
parte  Adams,  234. 

L  Upon  Motion  to  Discharge  upon  Habeas  Corpus  Person  CoMMirrEB 
upon  order  of  court,  the  only  question  which  the  court  can  consider  is. 
Did  the  court  which  made  the  order  of  commitment  have  jurisdictioa 
over  the  party  and  the  subject-matter  ?  If  it  did  not  the  judgment  was 
eorom  non  judice  and  void,  and  the  prisoner  would  be  entitled  to  his 
dischaige.    Id, 


Inihex.  809 

%  VfcoK  Moziov  70  BttOBABOs  UPON  Habxab  CoripuIi  -whv  the  ooauniU 
meni  for  oontempt  was  made  by  aoourt  of  competent  jarnkUotion,  there 
Is  no  anthority  to  diaqharge  the  party  npon  the  ground  that  the  eooii 
erred  in  its  judgment  of  the  hkw.    Id. 

4»  Wmxbm  Couxt  Commitb  Party  toe  Coi^timft,  its  AnjUBiGATioir  is  Cos- 
yionoK,  and  its  commitment  an  execntion.  Upon  habeag  ccrpiUf  th» 
court  hearing  the  same  can  no  more  inquire  into  the  propriety  of  such 
oonTiotiop  than  it  can  upon  a  rerdict  of  guilty  upon  a  charge  of  misde- 
meanor  inquire  whether  improper  charges  were  giyen  to  the  juiy  or  im* 
proper  CTldence  was  admitted  against  the  prisoner.    ItL 

i  Ihbuvfioient  Bboobd  ow  CoNYionoir.— The  law  requires  that  before  sen* 
tence  of  imprisonment  is  passed  upon  a  party  he  must  firBt  be  convioted 
of  an  <^enae.  This  conviction  is  generally  by  verdict  of  a  jury,  but  in 
esses  of  contempts  may  be  by  judgment  of  the  court.  In  either  case  the 
record  should  show  a  conviction.  Hence  a  return  to  a  writ  of  habeas 
e9rpu$,  which  recites  an  order  of  court  that  "A.  be  sent  to  jail,  and  re* 
main  there,"  etc.,  is  insufScient,  as  it  contains  no  adjudication  of  tba 
oourt  that  A.  has  been  guilty  of  contempt.    Id, 

See  Injunctions,  11. 

CONTRACTS. 

1.  Wmuui  A.  Appuxd  toB.,  Agent  of  C,  relative  to  the  purchase  of  certain 
land,  and  B.  wrote  to  A.,  informing  him  that  he  could  have  the  land  pro- 
vided he  closed  the  trade  within  two  weeks  of  the  date  of  writing,  set* 
ting  forth  at  the  time  the  terms  of  sale  and  a  description  of  the  property t 
held,  that  the  moment  that  the  terms  were  accepted,  the  mutuality 
necessary  to  a  complete  contract  was  created.     Curtis  v,  Blair,  257. 

%  Time  mat  be  Made  or  Essence  of  Contract  bt  Exfbess  Stifulation 
OF  Parties,  or,  without  such  express  agreement,  by  the  nature  of  the  con- 
tract itself  or  of  the  circumstances  under  which  it  was  made;  as  where 
the  benefit  to  accrue  from  the  consideration  to  be  paid  or  the  conveyance 
to  be  executed  materially  depends  upon  a  strict  performance  in  point  of 
time.    Kirby  v.  Harrison^  677. 

ti  Tms  MAT  BE  Made  Essential  in  Contract  bt  Proper  Action  of  a 
party  who  is  not  in  default  and  is  i*eady  to  perform,  if  the  other  party  is 
in  default  without  justification;  as  if  a  vendee  without  excuse  foil  to  pay 
at  the  stipulated  time,  and  the  vendor  is  in  no  default,  and  is  able  and 
ready  to  perform  all  that  the  contract  then  requires  of  him,  he  may  no- 
tify  the  vendee  to  pay  within  a  reasonable  time  or  consider  the  contraci 
rescinded.  In  like  manner  and  with  like  consequences  the  vendee  may 
notify  the  vendor  if  the  latter  is  in  default  and  the  former  is  not     Id, 

L  Where  Time  is  Essence  of  Contract,  and  one  of  the  parties  is  not  ready 
and  able  to  perform  his  part  of  the  agreement  on  the  day  fixed,  the  ad- 
Terse  party  may  elect  to  consider  it  at  an  end.     Curiia  v.  Blair,  257. 

Ai  Where  Contract  must  be  Performed  within  Specified  Time,  the  party 
bound  has  until  the  last  moment  of  the  last  day  to  discharge  himself,  but 
the  offer  to  perform  must  be  made  at  a  proper  place  and  within  a  reason- 
able time,  so  that  the  interests  of  the  adverse  party  may  not  be  affected 
injuriously.    Id, 

l»  If  Part  of  Agreement  is  Contrart  to  Statute,  this  does  not  avoid  or 
annul  other  parts  of  the  agreement  which  are  separable  from  the  bad 
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pwfti  and  not  foondad  upon  it,  nnleas  the  sUtate  ezprenly  or  faj 
Mry  implioation  declares  the  whole  void.    Raaid  v.  MaHnar^  ^XL, 

y.  Tt.T.wiAT.  CoirsiDBBATiON. — Sale  of  liquor  to  be  need  as  a  beverage,  and  Iv 

lenle  at  a  bar,  under  a  license  "to  sell  wine  and  spiritooos  Uqnon  Iv 

*  medical,  mechanical,  and  chemical  purposes,  and  for  no  other  nae  or 

purpose,"  is  illegal,  and  raises  no  consideFation  which  osn  be  enfdroed. 

AdoMM  V.  HwheU^  376. 

flL  BnoissioN  OT  CoHT&ACT  WILL  Qkneballt  bs  Dbobxxd  h'hkbs  Spbgdv 
PSBTOBiCANCB  WOULD  BB  Refusbd,  though  it  Is  undoubtedly  within  tba 
sound  discretion  of  the  chancellor  to  refuse  the  rescission  and  leave  tiM 
psrties  to  their  legal  remedy.    JTirfty  t.  fTairiMm,  677. 

ti  BxscnsioK  SHOULD  BB  Dbgbbbd  AaAiKST  Pabtt  nr  Qboss  DxiAnzjT,  whflva 
the  eiroumstances  and  value  of  the  property  have  materially  changed. 
M. 

lOl  Tbhdbb  oy  Pa&t  or  AMOxnrr  Dub  on  Cont&act,  after  four  payments  had 
become  due,  and  two  years  after  suit  oommenoed  for  resdssion,  and  aftar 
the  property  was  greatly  incressed  in  value,  is  not  sufficient  ground  for 
refusing  the  decree  of  rescission,  no  excuse  for  the  delay  being  ahovn. 
Id. 

IL  Ko  PosmvB  Act  Maitifbsiino  Intbmtion  to  Rbscind  OosTBaov  ii 
necessary  before  filing  a  bill  to  obtsin  a  decree  of  resdssicii,  which  Is 
itself  a  sufficient  manifestation  of  such  intention;  and  if  tlie  vendee  has 
a  right  to  pay,  he  should  have  made  or  tendered  payment  within  a  rsa- 
sooable  time  after  the  bill  was  filed.    Id* 

Aobnot;  AssuMrarr;  Bailmbnts;  BANKRUPicnr  and  Ihboltbiiot,  ^ 
Ck^MMON  Cabrdebs;  Contlict  or  Laws;  Ck)NanTunoKAL  Law,  2, 4^  1^ 
OoKPOBATiONB,  3-6;  Ck>-TBNANCY,  1;  Equitt,  4,  6;  EviDXiroB,  5-7; 
BzBOUTOBS  AND  Administbatobs,  3;  Infanot;  Insubanob— Fibx;  Lr- 
mmANCB— Litb;  Inbubanob^Mabinb;  Intozigatino  Liqitobs;  Judq* 
mHTS,  11;  Mabbiaob  and  Diyobob;  PBraiOLuro;  Salbs;  SifBuuitf 
FfeBVOBMANOB;  Statutb  ov  Fbauds;  Scatotb  or  Ldoxatiobb;  SubmboF" 
novi  Vbhdob  and  Vbndbb. 

OONTBIBUnON. 
See  SuBBTYSHip;  Tbiwpahi,  7-01 

OONVEBSIOK. 
See  TbbbfasSi  6;  Tbo 


OONVIOnOK. 
8m  OomBiRi  OunnifAT.  Law,  18, 14|  Jmor  a»  Ji 


OOBPOBATIONa 

L  DnOHnOBIIOtlllOOBroiBATBDOOMFANT  OAH  HOV  SiBOOIASB  WBB  VdBBB 

or  ersdii  of  the  oompany,  and  appropriate  to  themselves  the  proAl  of 
•nbh  speoolation;  nor  can  they,  in  making  sales  or  porohsses  for  the 
oompasy,  take  advantsgeof  their  position  as  directors,  either  direolly  or 
indirectly,  and  a  director  who  does  so  can  not  come  intoaooortof  eqvl^ 
for  relief.  Sednumd  v.  Dicienon,  418. 
ti  IffwnnnM  or  Lodgb  or  Odd  Fbllowb  abb  not  Liablb  to  Aantat  ax  Law 
BOB  Bboovbbt  or  Funbbal  Bbrxtit  by  the  next  of  kin  of  a  dsossssi 
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nember,  nnder  their  oonBtitation  uid  by  laws,  which  provide  that  ''in 
nae  of  the  death  of  a  brother,  •  •  •  there  shall  be  paid  to  the  near- 
est  of  kin  of  snch  brother  a  sum  of  not  less  than  thirty  dollars  to  defray 
the  expense  of  his  bnrial,  which  shall  be  paid  over  withont  delay." 
Payne  v.  Snow,  203. 

S  UmNOORPORATED  Rblioious  Sooieties  mat  Sus  on  Ck>jiTaACT  made  with 
them  in  their  associate  capacity  and  for  the  legitimate  purposes  of  their 
association,  even  though  there  be  no  persons  named  or  described  in  the 
oontract  ss  trustees  or  committeemen  on  behalf  of  the  society.  PMpp% 
V.  Jonest  708. 

4.  UmirooBPORATED  Religious  Associations  have  Quasi  Cobporatb  Bxrav- 
XNCS  IN  Law,  especially  in  Pennsylvania  since  the  act  of  1731,  with 
power  to  hold  land  and  build  appropriate  houses,  and  to  acquire  and  en* 
force  contract  rights.    Id. 

K.  Plain  Equitt  Prinoiflk  Allows  Committxe  or  Uninoosporated  Sogbtt 
to  sue  and  be  sued  as  representatives  of  the  whole.     Id, 

See  Attachment,  1,  2;  Constitutional  Law,  8-17;  Eminent  Domain,  % 
8;  HioHWATS,  2^-4;  Lstjunctions;  9-11;  Otficbs  and  OvfiaiBs;  Bail- 

EDADB. 

003T8. 

1.  Pbbtaiuno  Pabtt  in  Civil  Action  is  Entitled  to  G6bts  which  follow 
the  judgment  as  of  course,  and  practically  are  incorporated  into  the  judg- 
ment by  the  clerk,  without  any  special  order,  unless  upon  objection  or 
special  hearing.    Lewis  v.  Ron^  49. 

S,  Whebe  Costs  to  Which  Pabtt  is  Entitled  are  bt  Mistake  of  Clebk 
Omitted  from  the  judgment,  the  record  of  the  judgment  may  be  cor- 
rected and  amended  so  as  to  show  that  the  legal  costs  were  allowed.    Id* 

%.  One  Who  is  Summoned  as  Tbustee,  and  Discloses  at  Fibst  Tebm,  it 
entitled  to  his  costs,  and  authorized  to  deduct  the  amount  thereof  from 
the  amount  in  bis  hands.  And  he  can  not  be  deprived  of  them  by  any 
mere  informality  in  the  record,  or  misprision  of  the  clerk,  in  omitting  to 
fedte  in  the  judgment  the  allowance  of  such  costs.  Id. 
See  Attachments,  8,  6;  Exeoutobs  and  Adminibibaiobs,  4^  ?• 

CO-TENANCY.* 

L  Tenants  in  Common  and  Pabtnebs  mat  Contbact  with  One  ot  theib 
KuMBEB  concerning  the  use  of  the  property  so  held;  and  its  viohktioa 
gives  a  good  cause  of  action  at  law  to  those  injured.    Bond  v.  Hilton^  652. 

%.  One  Tenant  in  Common  mat  Maintain  Action  at  Law  against  his 
Co-tenant  to  recover  the  latter^s  proportion  of  moneys  paid  by  the 
former  to  remove  an  incumbrance  on  their  common  property  which  they 
had  assumed  on  their  purchase  thereof.    Dichinaon  v.  Williams,  142. 

8i  Open  and  Mutual  Account  Cubrent  Exists  between  Co-tenants 
when  there  are  various  items  of  payments  and  receipts  respecting  their 
oommon  estate,  and  hence  the  statute  of  limitations  against  either  mnsl 
bf»  oompnted  from  the  last  charge  in  such  account.    ItL 

COUNTY  COUETa 
See  Constitutional  Law,  L 
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O0UKT& 
8m  OnmrnvoamAL  Law^  1;  Ck^imafPT;  SLBcnom,  1| 

OOVBNANTS. 

Iv  Aonov  lOB  Bbiagb  of  Govxhabt  ir  hov  Oummao  lands 

ia  dMd,  the  TfthM  of  tlM  land  at  the  tiiM  of  tho  bwMh  ocMaUtali  Iho 
iiiwuiiio  of  damigM.    JforiAaa  t.  Hanqf^  82. 
See  BAnonnnor  aitd  ItraoLvxHCT,  3;  DxBDfl»  2;  4|  5;  8n^<nar«  !• 

00VBNANT8  TO  STAND  SBIBSD. 
Sea  D1XD8,  2,  5. 

GBKDHOB'S  BILL. 
8aa  UsimT,  1. 

CRIMINAL  LAW. 

L  VWKJSM  WAS  AlWATB  EkOABDSD  AB  MaTTXB  Ot  SUBBTASCB  IH  GUOlKAb 

Tbiaia;  and  at  oommon  law,  an  offenae  oommenoed  in  one  oonntj  and 
oonannunated  in  another  oonld  be  tried  in  neither.    State  y.  Jtfborv;  354» 

t.  Whxbb  Sajo  OnvNSB  is  Chasged  in  Divixbekt  Fobmb  in  the  indki> 
ment,  it  reats  with  the  ooort  whether  a  proeecator  shall  be  eonpeUed  t» 
elect  on  which  count  he  ahall  proceed.    State  ▼.  Jachony  281. 

I.  Trial  of  Accxssabt  befosb  Fact  in  Fblont  C!oiaunBD  in  Axoiheb 
State  can  not  be  had  in  the  county  where  the  offense  was  conanmmated, 
but  only  in  the  state  and  county  in  which  he  committed  the  offoiae  cf 
procuring  and  advising  the  commission  of  the  principal  oflBsnae.  State  y. 
Moore,  S54. 

i.  Has  €k>yBKN0B  Powkb  to  Pakdon  Pobtion  of  Suppossd  PDNismfsirr 
whxn  it  is  Discbbtionart,  before  it  is  fixed  by  judgment?  quare.  State 
y.  McMire,  566. 

0.  HlBINFORMATION    OF  OOYXBNOB  AFPBARINO  UPON  FaCB  OF  PaBDON  In- 

validatbs  It;  consequently,  where  the  pardon  showa  that  the  goyemor 
supposed  the  defendant  had  been  fined  as  well  as  impriaonedy  and  paidona 
the  prisoner  from  imprisonment  on  condition  that  he  pay  the  fine  and 
oosts,  but  the  prisoner  had  not  been  fined  but  imprisoned  <»ly»  the  par> 
don  is  yoid.    Ji. 

t.  Pabdon  dobs  NOT  Taxb  Evfbot  if  upon  Ck)Ni>moN  Pbbobdbnt  Impobbi- 
blb  to  bb  Pxbfobmbd.    Id, 

7.  Pabdon  is  Yitiatbd  bt  Suppbbssion  of  the  £act  that  the  Judgment  ww 
appealed  from,  it  appearing  from  the  charter  of  pardon  that  the  exeoatiys 
r^arded  the  judgment  as  subsisting;  especially  where  the  appeal  wsa 
taken  for  delay  and  the  punishment  was  discretionary.    Id* 

8b  Assault  is  Comxittbd  by  Psbson  Who  Ana  Gun  in  an  exoitsd  and 
threatening  manner  at  plaintiff,  standing  three  or  four  rods  off,  and 
snaps  it  two  or  three  times,  eyen  though  such  gun  was  unloaded,  if  saoh 
fact  was  unknown  to  plaintiff.    Beach  y.  Haneodt,  373. 

ti  Accused  may  bb  Guilty  of  Foroeby  although  the  check  drawn  by  hioi 
had  so  little  resemblance  to  the  genuine  check  of  the  person  whose  nams 
was  forged  that  it  waa  not  likely  to  deceiye  the  officers  of  the  bank  oa 
which  it  was  drawn.    CommonufecUth  y.  Stephenson,  164* 
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10.  VxaoiOT  OF  JuBT  ThxmsQ  Pabst  Aoousbd  ov  Mubosb  Guiltt  of  Mait- 

MLAJUQSOEM  in  the  thixd  degree  of  neoenity  operate  m  en  eeqwttal  of 
every  orime  of  a  higher  grade.  In  ooDtemplatm  of  law»  the  jnry  in 
•nob  case  retom  two  verdioti,  one  aoqoitting  the  aeonaed  of  the  higher 
crime  charged  in  the  indictment^  the  other  finding  him  goilty  of  an  in- 
ferior crime.    JJurt  y.  StaUt  223. 

11.  Vs&DioT  Of  MANSLAUOimB  UPON  TuAL  OF  Ghabos  €»  MuBOBft  ia  ac 

much  an  acquittal  of  tlie  latter  diarge  as  a  verdict  pwnmmrii^g  the  en- 
tire innocence  of  the  accused  would  be.    I<L 

12.  JioPABDT — ^Vkrdigt  OF  AoQCTiTTAL. — ^Vcrdictof  manslaughter  upon  trial 
of  charge  of  murder,  being  in  effect  an  acquittal  of  the  diarge  of  mur* 
der,  where  the  judgment  upon  the  verdict  of  manslaughter  is  reversed 
upon  a  Writ  of  error,  the  implied  verdict  of  acquittal  remains  unaffected, 
as  the  writ  of  error  brought  to  the  consideration  of  the  court  only  such 
proceedings  of  the  court  below  as  were  prejudicial  to  the  accused.  In 
such  a  case  the  prisoner  can  not  be  again  indicted  for  murder.    Id, 

15.  Indioimekt  DsFBOnvB  IN  SuBSTANOB.— When  the  court  can  not  pro- 
nounce the  proper  sentence  of  the  law  upon  a  verdict  finding  the  accused 
gailfy,  the  indictment  is  defective  in  subetance.  In  such  a  case,  where 
the  verdict  is  "guilty/*  the  party  is  remanded  for  anotlier  indictment. 
It  is  different  where  the  verdict  is  '*  not  guilty."    Id, 

14.  ExTBAJTJDiciAL  CoNFBSSiOKS  OF  Pbisonbb,  where  the  corpus  deUcti  is  not 
proved  by  independent  testimony,  are  InsuflSetent  to  warrant  a  oonviotioB 
of  the  accused  in  capital  cases.    Strtngfdlow  v.  &aUt  2i7, 

16.  BviDBKOB  OF  Thbbats  18  Inadmissiblb  iu  favor  of  assailant,  when  it  ap- 
pears tliat  sufficient  time  had  elapsed  for  the  blood  to  oooL  State  v. 
Jaekton,  281. 

I&  DaOLABATION  BT  AflSAILBD  PaBTT  IN  PALLIATION  OF  GuiLT  OF  AOOOBBD 

is  inadmissible  when  the  declaration  was  made  some  months  subeequeot 
to  the  commission  of  the  assault.    Id, 
See  AnAuxff  abd  Battibt,  8;  Bvidbncb,  14;  Jubt  abd  JcbobSi  1»  4|  & 

CKOPPEBa 
See  Labplobd  and  Tbhabt,  L 

GROSS  EXAMINATION. 

See  WlTNB88B»2. 

CUSTOMS. 
See  UaAoaa. 

DAMAGES, 
lea  AaBAUiff  abd  Battbbt;  Casb;  Coimoii  OABBiiBiS  4;  Ootbbabui 

QUABABTTi  4|  HIOHWATB;    MaBBIAOB  abd  DrrOBOl,  1,  4|  MAflCIB  ABB 

Sbbtabt,  2p  8|  NaouoBNOB;  Railroads,  2,  4,  6;  RbIiBAIwi  Salik 
1S|  Sbv-offi  Sfboifio  Pbbfobmabob,  4;  TBsiPAni  2-6* 

DEATH. 
See  AoBBor,  2;  SoBBCBipnoB. 


\ 
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DEUJfilT. 

1.  SciBimft  xrar  vm  Proykd  in  AcnoN  ov  Gaoi 
penoDalty.    Makmrhi  t.  Harding,  401. 

2i   DSOLABATIOK  THAT    DBPSHDAIITS,  TO  IVDUCI  FUmmVir     TO     KxaBAMOM 

HoBSES,  falsely  aad  frandalently  sffirmed  their  hone  U>  be  momad,  vAev 
he  in  fact  was  imsoimd,  as  they  well  knew,  whereby  the  pltainfaflf^  ff™g 
credit  to  their  affirmation,  was  induced  to  exchange.  And  thtenhy  ih$ 
defendants  deceived  and  defrauded  the  plaintifl^  is  caae  for  deeeit»  and 
not  tuiumpaU  on  a  wananty.    Id. 

DECLABATIONa 
See  AoBTCT,  6;  Gbimxkal  Law,  16;  Dxcxrr,  2;  EviDMoa,  S-11, 14|  WiU4  i« 

DECREES. 

See  JUDOMXHTB. 

DEEDS. 

!•  DUBD  UirnKJENIOAL^  UVOBAXMATZCAL,  AND  TOXALLT  AT  VaBXAHOB  With 

all  the  recognized  rules  of  orthography  may  be  yalid  if  there 
words  to  declare  clearly  and  l^^aUy  the  party's  meaning.    Doe  ex 
CM  V.  /Tinea,  659. 

SL  To  Cbxatb  Ck>TBNANT  TO  Stand  SsnoED,  no  particular  fonn  of 

is  necessary,  and  the  words  '*  I  also  place,  etc,  J.  M.  H.  agent  of  tibs 
hereafter-named  property,  to  be  to  use  and  benefit  of  my  dao^ter  C,* 
are  sufficient,  and  the  statute  will  pass  the  l^gal  title  from  the  gnntod 
Id, 

ti  Cancbllation  ob  Dkst&uction  Gf  Deed  CSonvxtino  Land  will  not  B» 
vssT  Titlb  in  Alixnob,  although  done  by  mutual  consent  and  with  a 
view  to  that  object     Tibtau  v.  Tibeau,  329. 

L  Tutus  "  Gbant,  Bargain,  and  Sxll,*'  in  a  deed,  import  covenants  of  gen- 
eral warranty  of  title  against  incumbrances  and  for  quiet  enjoyment,  as 
effectually  as  though  such  covenants  had  been  expressed  in  tiie  deed. 
Bu8h  V.  Cooper,  270. 

5.   ESTATB  CAN  NOT  BV  CrXATBD  BT  MbANS  OV  GbNBEAL  PoWKB  Of  AfFOIHT* 

MBNT  given  in  covenant  "to  stand  seised  "to  uses,  or  inndeedol  baigdi 
and  sale.    Doe  ex  dem.  Smith  v.  Smith,  581. 
See  Adybbsb  Pobbbssion,  7;  Aoxnot,  2;  Bankbuttot  and  iNBOLvmor,  S| 
CovBNANTs;  Bbtoppbl^  3;  EviDBNGB,  4;  NoTioii  8;  PowB8|  Ikon 

DBXIMk 

DEFAULT. 
See  Attaohmxnts,  4;  Contbacts,  8,  9^  IOl 

DEFINITIONS. 
See  Insubanob— Kabinb,  1;  Judombnts,  1, 4, 5;  TAZAnoN«  8|  WmMH^  1 

DELIVERY. 

See  Bailmbnts,  6;  Common  CABBiBsa;  Exbouto^  and  ADMiNX8nuioi%7| 
Faotobs,  1,  2,  4,  6,  7;  Gdts;  Nbootiablb  iNSKBUMXin,  9-12|  Sau^ 
5,  7;  Statutb  ot  Fbavds,  1-3. 
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DEMAITD. 
Bm  QvAMAMTtf  4;  NiooTiABLB  LmnxjUEKTB,  7»  8|  IVMyfia 

DEMUKEtEB. 
See  FuBAPiNO  aitd  pBAcnoii  7*  82L 

DEPOSIT. 
Bee  BAnjazmi;  CSommon  CUBBZiBi»S-flb 

DESCRIPTION. 
See  ExsounoNai  4, 

DIRBCTOBa 
See  CoB?oBATioira»  1. 

DISAFFIKBiANCB. 
See  Infanct. 

DISCOUNT. 
See  FACroBa,8. 

DISMISSAL. 
Bee  PuLkDiNo  akd  P&aoxio^  IQl 

DISSOLUTION. 
See  In  JUKonoira,  IS^ 

DIVOBCE. 
See  Mabsxaos  and  DnroscBi 

DOMICILE. 

1.  CaoMK  OF  Ora  Scats  dou  not  Fobveit  un  Bnmnnni  cm  Bnan  «• 
Su€B  Gnraur  1^  leaving  hie  place  of  alxxle  and  Imalfng  up  hie  eeaU>- 
HthfiMWit  with  the  avowed  pnipoae  of  beoomijig  a  reeident  of  ■aotiieg 
elate,  if  before  he  nechee  hie  intended  deetinaHon  he  ohangee  hie  mind 
end  retama.    RvnggM  v.  Barley,  106. 

ft  Kiw  DoMxonji  IS  not  Aoquibsd  bt  Mbbb  Intention  to  bo  Aoqvibb  Jx^ 
without  the  fact  of  an  actual  removal,  nor  ii  it  aoqnired  by  the  removal 
without  the  intention.    Id, 

I.  Ir  Kbw  Plagb  of  Bbbidbnob  Bboomxs  Fixbd  Pbuent  DoMxciLBof  a per- 
aoiit  it  ie  ■offieient  to  fix  a  reeidence,  although  there  may  be  a  flimting 
intention  to  return  to  hie  former  place  of  abode  at  eome  future  period.  ItL 

i.  Bmu>bnt  of  Mabtland  Who  Bbmovxd  to  Misboxtbi  and  commenoed 
panning  the  nsual  vooations  of  life,  thereby  adopte  said  latter  etate 
as  n  plaee  of  fixed  preeent  domicile,  and  he  beoomee  a  resident  thereol^ 
•llfaoagh  he  may  have  a  floating  intention  to  retomte  Maiyknd  al 
fntue  period.    Id* 

DOWER. 

L  SqiwbBi  until  DiATH  OF  Husband,  is  Mbbblt  ajt  Lwoatb 
JfoofV  V.  Mayor  ttcqf  N.  r.,  473. 
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S.  CoNDXiiKATiON  OF  Lanbs  TO  PcBUO  Us£,  under  li^t  of  eminent 
diaohargM  any  incboaU  right  of  dower  is  the  wife  uf  the 
fee;  and  though  no  separate  compensation  is  made  to  bar,  she 
after  her  husband's  death,  recover  dower  in  the  lands  takau.     Id, 

DRUNKARDS. 
See  Intozioatdio  Liquobs. 

DYING  DECLARATION& 
See  EviDBVcSt  li. 

EASEMENXa 

1.  Wat  by  Nxcbssitt. — Where  one  conveys  land  to  which  there  is  no 

except  over  his  remaining  lands  or  over  lands  of  a  stranger,  a  xlgfiit  of 
way  exists  by  necessity  over  snob  lands  of  the  grantor.  Kimball  t. 
Cochecho  R,  /?.,  387. 

%  PRBSUMFTION  Cbbatjkd  bt  Lapsb  oj  Tdix  IS  Favob  OF  Easembnt  Ifl  noft 
weakened  by  the  mere  inattention  or  Ignorsnoe  of  the  owner  of  the  liiBd 
respecting  the  fact  that  an  easement  in  it  is  need  by  another.    ROtner  ▼. 
Stuber,  744. 

I.  No  Pbbsumftion  of  Gbant  Abises  fbom  Advxbsb  Emjotmbbt  of  Kass- 
MBNT  against  minor  or  feme  covert;  but  a  second  disability  added  to 
which  existed  when  the  adverse  enjoyment  first  began  is  always  di 
garded.    So  a  coverture  which  took  place  during  infancy  is  not 
bito  account  after  the  infancy  has  ended.    Id, 

4.  RioBT  OF  Way  oveb  Uninclosed  Woodlaku  can  be  acquired  by  near  fos 
twenty-one  yeans.     Id. 

See  Watbbooubses,  10-15. 

EJECTMENT. 
See  Advbrsx  Possbssion,  1. 

ELECTION. 
See  CoiraiBACis,  4;  Cbimimal  Law,  2;  Tbmpajw,  iL 

ELECTIONS. 

1.  Supbbmb  CoiTRT  OF  New  York,  in  an  action  of  qw>  toarraiUo  to  revie 
election  of  a  state  officer,  is  not  restricted  to  correcting  mistakea  of  the 
canvassing  officers,  but  may  go  behind  their  returns,  and  receive  evi- 
dence establishing  what  votes  were  actually  cast  and  identifying  the 
candidates  for  whom  they  were  in  fact  intended.    People  v.  Cook^  451. 

t.  Ibrbgulabities  in  Conduct  of  ELEonoN—suoh  as  neglect  of  inspectors 
or  clerks  to  take  the  prescribed  oath  or  to  take  it  in  a  formal 
manner;  errors  in  the  spelling  of  names  of  candidates  on  ballots  casts 
action  of  unauthorized  persons  (without  fraudulent  intent),  as  inspeotors, 
and  the  like — do  not  avoid  the  election,  or  impair  the  title  to  the  office 
of  the  candidate  for  whom  the  majority  of  votes  was  aotnally  and  in- 
tentionally cast.  The  errors  or  irregularities  which  warrant  r^eeting 
the  ballots  are  such  as  operate  to  deprive  lawful  electors  applying  to 
vote  of  their  privilege,  or  to  receive  ballots  of  persons  not  entitled  to 

^rote.    Id. 

See  Statutes,  2. 
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EMINENT  DOMAIN. 

1.  STAfi  MAT  RiGHTTULLY  AiD  IN  ExBCUTioN  OT  PuBLio  W0RK8  by  dele- 

gating to  a  corporation  the  right  of  eminent  domain,  or  by  an  exertion  of 
the  taxing  power.    SharpUss  v.  Mayor  etc.  of  Phileulelphia,  759. 

2.  LxoiSLATivB  Act   Authobizino   Taking  or  Privatb  Pbopebtt  fob 

Pbivatb  Usjc  would  bb  Umconstxtutional,  becanse  it  wonld  not  be 
legislation  but  a  mere  decree  between  private  parties.  Bat  an  act  an* 
thorizing  a  city  to  enhscribe  to  railroad  stock  is  no  taking  in  any  senee^ 
for  any  pnrpoee,  or  for  any  nses.  Id, 
\  Ijsoislativx  Act  is  not  Taking  ot  Pbivatb  Pbopkbtt  fob  Pubuo  Usb 
WTTHOUT  Compensation,  contrary  to  section  10  of  article  9  of  the  Penn- 
aylyania  oonatitation,  when  it  authorizes  a  dty  to  subecribe  to  raihx)ad 
stock.  When  property  is  not  seized  and  directly  appropriated  to  paUio 
use,  though  it  be  subjected  in  the  hands  of  the  owner  to  greater  bardAiia 
than  it  was  before,  it  is  not  taken.    Id, 

See  Dowxb,  2. 

ENACTMENT. 
See  Statutes,  2. 

ENTRY. 

fiee  Advsrsb  Possbbsioh,  % 

EN  VENTRE  SA  MERE. 
SaePABENT  AND  Child. 

EQUITY. 

1.  Equitt  will  not  AnoBD  Relief  to  Pabtt  when  he  has  adequate  relisf 
at  law.    Redmond  t.  Dichenon,  418. 

%,  Gbnebal  Ceaboe  of  Combination,  Collusion,  and  Fbaud^  no  matter 
how  often  intimated,  does  not  give  plaintiff  any  ground  to  stand  on  in  a 
court  of  equity;  he  must  bring  his  case  within  some  distinct  principle  or 
head  of  equity  jurisdiction.    Lyerly  v.  Wheeler^  696. 

ti  Fbaudulent  Combination  to  Keep  Plaintiff  out  of  PoflSEtsioN  is  vos 
Cognizable  in  Eguirr,  where  the  plaintiff  has  not  established  his  title 
at  law,  and  no  irreparable  injury  is  threatened.    Id, 

4.  Actual  Fbaud  is  not  Essentiallt  Nbobssabt  in  Obdeb  to  Set  Aside 
CoNTBAcr  in  Equitt.  The  acts  and  contracts  of  persons  of  weak  under- 
standing, and  who  are  therefore  liable  to  imposition,  will  be  held  void  if 
the  nature  of  the  act  or  contract  justify  the  conclusion  that  the  party 
lias  not  exercised  a  deliberate  judgment,  but  that  he  has  been  imposed 
upon,  circumvented,  or  overcome  by  cunning,  artifice,  or  undue  influ* 
ence.     Tracey  v.  Sachet,  610. 

ft.  Contbact  may  BE  Set  Asite  in  Equity  where  there  is  imbecility  ox  weak- 
ness of  mind  arising  from  old  age,  sickness,  intemperance,  or  other  cause, 
and  plain  inadequacy  of  consideration;  or  where  there  is  weakness  of 
mind  and  circumstances  of  undue  influence  and  advantage.    Id, 

6.  Equity  will  Affobd  Relief  against  Palpable  Mistake  appearing  upon 
the  face  of  an  executor's  account  after  final  settlement  and  allowaaosb 
BUidn  v.  WmiU,  423. 
Am.  Dso.  Vox..  LIX— S2 
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7.  To  Exmxi  Ora  to  Bill  ov  Psacb,  the  oompIaiiiAnt  must  iwtiifiotnrily 
attabliBh  his  title  at  hiw.    Lyerly  v.  Wheder^  696. 

8m  Charitable  Usks;  Cobpobatzons,  1,  6;  Exboutobs  aho  ADMivnTBA- 
TOBS,  12;  Fraudulbnt  Convbtancbs;  iNJcnrcnoiis;  JuDOXXim^  8; 
Fabtiixb8HIP»  9;  Spbghio  Pbbfobkahob;  Subxttbhip^  2;  T&ur  1)1X08^ 
8$  usubt,  1;  vxmsob  and  vxmi>bb»  1,  3. 

EBBOB. 
See  iNjUNcnoKB,  7. 

ESTATES  FOR  TBABa 
See  ExBOunoKS,  %  3. 

ESTOPPEL. 

L  Ebtopfxl  inrsT  bx  Cxbtaik  to  Evbbt  Intbht,  and  not  be  taken  by  aiga- 

ment  or  inference.    Maton  v.  Alston^  515. 
2.  Tenant  can  not  Qubstion  his  Landlord's  Titlb.     Vrwtman  y.  Jfo 

JToi^,  85. 
I.  Pabtt  Aooxftino  Deed  in  Good  Faith,  which  does  not  embrace  the 

identical  lands  described  in  the  covenant,  can  not  afterwards  dispute  the 

same.    MarahaU  v.  Honey ^  92. 

See  VxNDOB  and  Vendee,  4;  Wilu,  10. 

EVIDENCE. 

1.  Coubts  of  One  State  will  not  Take  Judicial  Coonizakcb  of  any  laws 
of  siaber  state  at  variance  M'ith  the  common  law;  but  upon  common-law 
qnestions,  the  legal  presumption  is  that  the  common  law  of  a  sister  state 
is  similar  to  our  own.     HottghtcUing  v.  BcUlf  331. 

t.  Offering  of  Improper  Evidsnce  bt  One  Partt  can  never  justify  the 
intnoduction  of  similar  evidence  by  the  other  party;  irrelevant  testimony 
can  not  be  admitted  as  an  answer  to  irrelevant  testimony.  Baltimore  S 
S.  B,  B,  Co.  V.  Woodruff,  72. 

I,  Bemotk  and  Collateral  Facts  and  Circumstancxs,  irrelevant  to  the 
issue,  are  inadmissible  in  evidence.    ManhaU  v.  ffaney,  92. 

4.  It  IS  Ko  Objection  to  Introduction  in  Evidence  of  Record  of  Deed 
that  the  name  of  one  of  the  subscribing  witnesses  could  not  be  read  with- 
out explanatory  evidence,  and  appeared  to  be  a  fao-simile  of  the  name  am 
the  original  deed.     WhiiweU  v.  Emory,  220. 

0.  Patent  Ambiguities  Exist  or  Appear  on  the  face  of  the  writing  itself 
and  as  a  general  rule  can  not  be  explained  or  removed  by  extrinsic  evi* 
deuce.    MarshcUl  v.  Honey,  92. 

t.  Court  in  Interpreting  Patent  Ambiguity  should  asoertain  the  meaning 
of  the  words  actually  employed,  and  not  what  the  parties  may  have 
secretly  intended.    Id, 

7*  Latent  Ambiguity  Exists  where  the  description  contained  in  a  written 
contract  or  other  instrument,  of  the  person,  place,  or  thing  intended,  is 
applicable  with  equal  certainty  to  each  of  several  subjects;  and  extrin* 
sic  evidence  is  admissible  to  show  which  of  those  several  subjects  was 
meant  by  the  parties  to  the  instrument.    Id, 

8b  Testimony  to  Reform  Instrument  in  Favor  of  Mere  Volunteer  mosl 
be  something  more  than  mere  declarations;  but  must  be  proof  of  taati 


Index.  810 


mA  dwiMtMiw  Moft  tlie  inrtnimMit  and  InooMhNat  wMi  ik 

H  DuffiABATioiii  OF  VAtoT  AJtM  ApMTHBfiif .■  AS  Pabj  OF  Bm  Qawj^  if  mido 
•I  the  tiflM  of  an  aet  dona  by  him,  and  ezplanaiory  tfawaol,  wheca  eri- 
danoa  of  anoh  aet  ii  itaelf  admianbla.     ITefeiore  y.  JfaB^  007« 

IOL  APMTiwroN  OF  IicFBOPSB  DaoLA&ATioNs  wiix  HOT  BB  VaMtmo^  whoi 
it  ia  not  wwle  to  appear  by  the  hill  of  exoeptiona  that  thqr  were  admittad. 
M. 

11.  Pabxt^i  I>iaLABATioin  abm  vol  AuMOBTBiM  nr  Hia  Favob,  tboa|^  a» 
oompanied  by  aoti  in  harmony  therewith,  to  rabnt  or  amral  the  eftei 
of  odbtraiy  deolarationa  made  by  him  nt  other  tfanea.  HwU  y.  ^offaner, 
140. 

UL  SaooirDABT  Evidikcs  of  Oostxmts  of  Books  of  Aooouht  ia  not  ad- 
minible,  onleaa  the  abaenoe  of  the  booka  is  aoooonted  for.    Id, 

II.  Obdihabt  Bulbs  of  Evidbncb  xust  Nbgbssabilt  bb  Dbpabtbd  fbom 
when  a  person  haa  been  so  injured  that  he  oan  not  give  hla  teatimony  ia 
the  ordinary  way.    CommonwedUh  t.  Caaey,  160. 

li.  Dtino  Dbglabations  mat  bb  Madb  bt  Signs  as  Wbll  as  by  Wobmi 
and  if  a  person  in  a  dying  condition,  and  so  injored  as  to  be  nnaUa  to 
speak,  ia  asked  to  sqneeae  the  hand  of  the  questioner  if  it  was  0.  who 
inflicted  the  injury,  and  thereupon  doea  aqueese  such  hand,  this  is  proper 
evidence  for  the  oonsideration  of  the  jury  on  the  trial  of  0.  for  nmrder. 
Id. 

Ifi.  Whbbb  Bboobd  is  Silbnt  as  to  NonoB  ob  Mahvhb  of  Saim,  it  is 
competent  to  introduoe  parol  testimony  to  prove  the  manner  of  aalaw 
Odstrop  v.  Moore,  254. 

See  Adybbsb  FossBssioir,  4,  11;  AssAUi/r  and  Battbby,  1;  Absumfsit,  If 
Gbxminal  Law,  14>16;  EuscnoNs,  1;  Exeoutobs  and  Administbatobs, 
10;  Fbaitd;  Insubanos— Fibk,  10,  35,  36;  Judombntb,  10;  Mabbiaob 
AND  DiYOBCE,  4;  Mabried  Wohen;  MAsrrBB  AND  Sebyant,  1;  Nboij« 
OBNOB,  4, 6;  Negotiable  Instrumbnts,  6,  13-16;  Phtbioians,  5;  Plbad- 
nro  AND  PBAcnoE,  4,  11,  12,  17-19,  21,  29;  Rblbasb;  Saus,  10^  lit 
Statotb  of  Frauds,  7;  Tboyxb;  Trusts  and  Tbubtbbb,  6»  7|  Wnxa^  6| 

WiffHBSBBS. 

EXAMINATION. 
See  Witnessbs,  2-4. 

ExcEPnoNa 

Sea  EYiDBNaB,  10;  Pleading  and  Pbaotioi,  24-20L 

EXCHANGE. 
See  Dbceit,  2. 

EXECUTIONS. 

I»  Shbbiff  Who  Sbbbs  on  Execution  Goods  of  Onb  not  Dbbtob  is  a 
trespasser,  end  one  who  purchases  such  goods  at  the  sheriff's  aaleaoqnirea 
no  title  to  them  aa  against  the  owner.  And  if  such  purdiaaer  remoYoa 
the  jiroperty  after  the  sale,  with  the  assistance  of  the  offioer,  the  owner 
may  recover  against  them  as  joint  trespassers.    Symonds  v.  /fo/Z,  53L 

ft  Tebm  for  Years  in  Land,  heing  a  chattel,  is  liable  to  levy  and  sale  by  a 
constable  under  a  justice's  execution.    Doe  ex  denu  OUnn  y.  PeUn.  663. 


820  Inbbx. 

8.  Tbrm  mxr  Ybabs  w^b  Leabl£  ax  Common  "Law  to  b^  Lbvzbd  om  abb 

Sold  under  AjUri/ctdew  as  a  chatteL     Id, 

4.   ADVERTiaBMBNT    OF    ShESITV'B    SaLS  WhJCH   SiTFFICIBliTLT   Il>B3mnai 

Pbofebtt  to  be  Sold  is  in  oompliance  with  the  law.  A  sheriff  is 
not  bound  to  describe  the  number  or  character  of  the  buildingB  to  ba 
said  by  him.    AUen  v.  CoUt  416. 

6.  Adjournment  or  Sheriff's  Sale  Need  not  be  Publuked  us  J^Kwar 

PAFEB.     A  public  proclamation  at  the  place  where  the  sale  wbm  to  be 
held,  that  an  adjounnent  had  been  made,  will  suffice.     Id. 
>0.  Shebift's  Sale  will  not  be  Set  Aside  because  some  of  the  property  dis- 
posed of  might  have  sold  below  its  value.    Id. 

7.  Sheriff's  Deed  is  Void  Which  Recites  that  Land  was  Bxposkd  vos 

Sale  *'  at  the  court-house  door  in  the  city  of  St.  Louis,  during  the  —^^ 
term  of  the-^—  court  of  — ,   for  the  year  eighteen  hundred  and 

forty ^*'  under  a  statute  requiring  the  officer  to  expose  real  estate 

taken  under  execution  to  sale  at  the  court-house  door  on  some  day  during 
the  term  of  the  drouit  court  for  the  county  where  the  same  is  situated, 
and  requiring  that  the  sheriff's  deed  shall  recite  the  time,  plaoe^  end 
maoner  of  the  sale.     Tanner  ▼.  Stine,  320. 

.ft.  Authobitt  of  Skkbot  or  Sales  of  Bbal  EncAim  depends  on  the  Jodg^ 
jncnt  and  execution,  and  the  compliance  with  certain  acts  whioh,  for  the 
pretsotion  of  debtom,  the  law  inquires  to  be  performed  pxevious  to  the 
sale.    Id. 

A  Sbuuff's  Debd  must  REcmB  fbom  Faotb  Bhumbeasxd  by  Scatotb  pce- 
asribingliis  oantents,  at  least  those  facts  the  non-per£arnianoe  of  whioh 
would  render  the  sale  void.    Id. 

10.  PcTBCSASEB  AT  Shebiff's  Salb  MAT  Rbjbct  SHBUFF'b  DxBD  as  not  in 
oompliaBce  with  law,  and  his  acceptance  of  it  is  his  own  voluntary  act,  hi 
the  performance  of  which  he  has  a  right  to  control  and  direct  the  officer, 
and  he  is  therefore  not  entitled  to  the  protection  afiEbrded  a  pnrobaser  in 
good  faith,  on  the  reasonable  presumption  that  the  law  has  been  complied 
with  by  those  intrusted  with  its  execution,  and  over  whose  acts  he  has 
no  oontroL  Jd. 
See  Evidence,  15;  Injunctions,  12;  PABTNiBamp,  7;  SuBBXBm^  L 

EXECUTOBS  ANB  ADMINISTRATORS. 

1.  Advancocmxnt  Made  dubino  Lifb  of  Testator  is  no  part  of  the  estate 

to  be  administered  on  by  the  executor.    Black  v.  WhiiaUf  423. 

2.  Notes  of  Insolvent  Non-bssident  Debtor  of  Estate  may  be  omitted 

from  the  inventory  and  administrator's  account  without  prejudice  to  the 
administrator.    Id. 

8.  Repbesentativxs  of  Decedent  abe  Bound  to  Pebfobm  his  Gontbaoxb^ 

not  to  complete  his  proposals.    PhippB  ▼.  J<me8,  708. 

4.  EzEOUTOR  OB  Administbatob  is  not  Bound  to  Enfobob  Collbotion  ci 

Doubtful  Claims  at  the  expense  of  the  estate  without  being  indenmi- 
fied  for  costs.    Sanborn  v.  OoodkiUf  398. 

5,  ExEGUTOB  CAN  NOT  RETAIN  Leoateb*8  Shabb  to  secuie  payment  of  annn« 

ity,  nor  require  security  for  its  payment,  when  a  testator  bequeathed  a 
certain  annuity  to  his  wife,  and  it  was  agreed  that  each  legatee  pay  sem^ 
annually  a  certain  amount  to  discharge  it.    Pelham  v.  Titiflorf  6CML 
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8»  BzaoiJTOB  HAS  No  Right  to  Requibz  Bond  iob  FoRTHOOKiva  or  Prop* 
XBTT  given  to  one  for  life,  with  a  remainder  over;  that  mast  be  given  at 
the  instanoe  of  the  remainderman  if  there  be  good  ground  to  fear  that 
the  property  will  be  destroyed  or  taken  to  parts  unknown;  ajwiwri  the 
executor  can  not  require  a  bond  where  the  property  is  given  with  the 
absolute  power  of  disposition.    Id. 

7.  Executor  will  not  be  Allowed  his  Costs  in  an  action  for  refusing  to 

come  to  an  account  and  to  deliver  over  the  property,  where  his  reasons 
for  refusing  are  entirely  untenable.     Id, 

8.  Order  tor  Sale  of  Real  Estate  bt  Executor  n  Iitvaud  unless  the 

directions  of  the  statute  have  been  strictly  complied  with,  and  such 
compliance  must  be  shown  by  the  record.     OeUtrop  v.  Moort^  254. 
Oi  Sale  by  Executor  or  Administrator  must  be  Made  according  to  Law, 
when  made  in  pursuance  of  decedent's  will.    Id. 

10.  Statement  that  Executor's  Sale  was  Reoularlt  Made  will  not  bo 
more  than  prima  facte  evidence  of  its  legality,  the  acts  of  the  ezeontor 
in  executing  an  order  of  sale  being  a  matter  in  paia.    Id, 

11.  Sale  of  Personaltt  by  Executor  will  not  be  invalid  if  the  order  of  oon* 
firmation  should  not  show  that  the  requisite  notice  had  been  given,  or 
that  the  sale  was  made  in  the  manner  prescribed  by  law.    Id, 

12.  Administrator  can  not  Join  Count  for  Debt  Due  Him  iNDiynyuAixr 
with  one  in  his  representative  capacity,  either  at  law  or  in  equity.  Jfay 
V.  SmUh,  594. 

18.  Executor  will  not  be  Permitted  to  Set  Off  Debts  due  from  an  in- 
■olTent  husband  in  a  bill  brought  by  husband  and  wife  to  seeare  a  legacy 
doe  the  wife.    Black  v.  WhUaU,  423. 

See  Equity,  6;  Pleading  and  PRAcnox,  3;  SuBSOBiFTiQHy  2. 

EXEMPLARY  DAMAGES. 
«  See  Assault  and  Battery,  % 

EXEMPTIONS. 
See  Pleading  and  Practioi^  IOl 

EXPERTS. 
See  WiTNESSxa,  1. 

FACTORS. 

L  Faotob  oan  not  Deliver  Principal's  Goods  in  SAmvAonoBr  or  nn 
Own  Debt  so  as  to  pass  title,  though  the  aooounts  between  the  faotor 
and  principal  may  be  in  the  factor's  favor.    Benny  v.  Pegranit  298. 

8.  Deliyert  of  Principal's  Goods  bt  Factor  in  Payment  of  his  Owm 
Debt  is  not  a  sale,  and  does  not  divest  the  principal's  title.    Id, 

I.  Factor  in  Order  to  Pass  Title  of  Principal  mnst  sell  the  property 
according  to  the  usages  of  trade.     Id, 

I.  Factor  can  not  Deliver  Goods  of  Principal  in  Satisfaction  of  his 
Own  Debt,  or  sell  them  in  an  irrognlar  manner  so  as  to  pass  the  title» 
though  he  have  a  lien  on  the  goods  for  his  advances.    Id, 

ft  Factor  mat  Protect  Himself  to  Extent  of  his  Adtanoib  by 
his  principal's  goods.    Id, 
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0.  Wnnui  Faciob  jub  DKtmcBXD  Goods  or  Pbimoipal  or  SATiiri 

.  HIS  Owir  Debt,  slthoof^  the  fbctor  has  aooopted  and  paid  a  Mil  ci  tbs 
principftl  drawn  on  acooant  of  the  ooDngnment^  which  eaeeeda  in  •Jiwwint 
the  valae  of  the  goods  delivered,  and  there  has  been  no  appropiiatiatt  of 
that  payment  to  any  particular  items  of  the  account  between  the  prinei* 
pal  and  factor,  nevertheless  that  amount  will  not  be  appropriated  to 
payment  for  the  goods  so  delivered  by  the  &ctor.    Id, 

7.  Ckbditob  or  Pactob  Aoquibbs  No  Tttlb  to  Goods  or  Pboicipai.  deliv- 
ered to  him  in  payment  of  factor's  debt,  unless  the  principal  has  iet>eifed 
payment  for  the  whole  oonsignmeot  from  which  the  goods  so  deiiseaed 
are  taken,  or  has  ratified  the  factor's  actb    Id, 

ft.  Tbovkb  cam  not  bb  BIaiktahtbd  against  Consiohbi's  PLBDom  BT  Gdor- 
noNOB  or  Spmno  Babbbls  or  Floub  where  the  consignor  drew  Ids 
draft  on  the  consignee  '*  against  the  flour,"  which  the  former  disooontod 
and  the  latter  accepted,  but  did  not  pay  at  maturity;  and  where  jit- 
tadied  to  the  draft  was  a  warehouse  receipt  and  a  certificate  ezaented 
by  the  consignor,  by  which  he  agreed  to  hold  the  fiour  subject  to  the 
sole  order  of  the  consignee  or  his  assigns,  and  to  ship  the  same  to  him  by 
the  first  opportunity,  and  certified  that  the  draft  had  been  drawn  mm 
above,  and  that  the  receipt  and  certificate  should  remain  attached  there- 
to, and  be  evidence  of  a  lien  on  the  fiour  in  favor  of  the  holden  of  the 
draft  until  payment,  but  reserved  to  the  consignee  the  ri^^t  to  sell  the 
flour,  holding  the  proceeds  instead  thereof  in  trust  for  the  holders  of  the 
dimftb    The  consignor  has  so  far  parted  with  the  right  of  property  and 
of  posscsrion,  which  are  so  far  vested  in  the  holders  of  the  draft  thai  the 
4X»signor  can  not  maintiain  the  action.    De  Wo^f  v.  (kardmer^  105. 

See  AoBNcnr,  4,  5. 

FALSE  BEPRESENTATION& 

See  Dbcbtt,  2. 

t 

F££S. 
See  Attachxents,  6. 

FEMES  COVEBT. 
See  Mabbied  Wombn. 

FENCES. 
See  Adtbbsb  Possession,  4,  fl. 

FINAL  JUDGMENTS. 
JuDOMEHTs,  4;  Pleading  and  PBAonoi^  tiL 

FINES. 
See  Assault  and  Battbbt,  2;  Coimam^  L 

FIRB  INSUBANGB. 
See  Ibsubanob^Fibb. 

FIBES.. 
See  Nbouobhci^  ?» 8. 


FISHERY. 
See  Wateboovbos,  1,  S,  6-8ii 

FIXTURES. 

I.  FiZTUBB  n  Abtiou  Which  was  Chattel,  bot  whkh,  by  being  phynoeilj 
umexed  or  ftflEbced  to  the  realty,  became  aoeeewry  to  il^  and  part  and 
parcel  of  it.     7Va/v.  HewiU,  634. 

fL  Gbitebion  ov  FixTuitx  IS  Unitsd  Applicatiov  or  RaQunim:  1.  Aotoal 
annexatioii  to  the  realty,  or  something  apportenast  thereto;  2.  Appro- 
priation to  the  nae  or  purpose  of  that  part  of  the  realty  with  which  it  la 
eonnected;  3.  Intention  of  the  party  making  the  annexation  to  maka 
the  article  a  permanent  acceasion  to  the  freehold;  bat  thia  oriterion  ia 
■abject  to  the  qualification  that  the  rights  of  the  partiea  are  liable  to  be 
oontrolled  by  an  established  castom  or  special  agieemant  of  the  parties. 
Id. 

i.  EzTuiT  AND  Modi  or  Ahicxzation  or  Amiaui  to  Fbiehold  Dbpekh 
mach  upon  the  nature  of  the  article  itself,  the  use  to  whioh  it  is  applied, 
and  other  attending  ctrcumstanceo.    /<f. 

4  IVTUrnOKTOMAXB  ABTIOLBPXBHAKBIITAoanBIOEErTORBALTriCinrAy- 
nBMATrnCLT  AND  Plainlt  Appbab  to  change  the  natore  and  l^gal 
qualities  of  a  chattel  into  those  of  a  fixture;  and  if  it  be  a  matter  left  in 
doubt  and  unoertainty,  the  legal  qualities  of  the  article  are  not  changed, 
and  it  must  be  deemed  a  chatteL    Id, 

0.  Rbal  Estatb,  with  Pbbsonal  Pbofbbtt  Rbcainino  All  Bbsbmtial 
QuAUTiBS  or  Chattels,  may  bx  Unitbd  by  a  manufiaotoring  establish* 
ment  in  the  same  pursuit  and  for  producing  the  same  reaolt,  withoat 
either  being  made  accessory  to  the  other.    Id, 

6b  Machinxbt  in  Faoiobt  is  not  Fixturb,  where  it  is  connected  with  the 
motive  power  by  means  of  bands  and  straps,  and  attached  to  the  building 
only  so  far  as  to  confine  the  different  parts  in  their  proper  places  for  use, 
and  is  subject  to  removal,  as  the  interests  of  business  or  convenience  may 
require,  without  injury  to  the  machinery  itself  or  the  building.    Id, 

7.  Machineby  not  AmxBD  to  Fbexhold  is  not  Covbbbd  bt  Mobtoaob 
which  describes  the  mortgaged  premises  as  a  certain  lot  ''on  whioh  la 
erected  a  woolen  manufactory."    Id, 

6.  Ceitebion  or  Fiztitbx  in  MANirrAOTOBT  ob  Mill  is  not  BnrrEBXiiT  from 
that  which  applies  to  articles  attached  to  the  realty  under  other  droom* 
stanoes.    /d. 

FOREIOK  CREDITORS. 
See  Bahxbuptot  and  Insolvehot,  4,  5» 

FORGERY. 
See  Obiminal  Law,  9. 

FRAKCHISEa 

Vo  Qmamt  or  Sotbbbion  Poweb  should  bb  so  Conrbued  as  to  Dbrbot 
OS  Imfaib  Ant  Right  held  in  trust  for  the  common  benefit  of  the  poo* 
plo»  if  it  is  capable  of  any  other  construction.    MouUom  v.  IMeift  07* 

See  Injunctions.  10. 
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FRAUD. 

1.  InuiIirroLTiHO  AofruAi.Fiuin>xswhoUyuitfii8teiii6dby  ei^ 

inegnlarities  nnaooomiMuiied  by  frandnlent  intent,  or  by  proof  of  fnada- 
lent  tnt«nt  nnaooompanied  by  acts  done  for  carrying  it  into  effect;  and  if 
either  be  the  only  proof  offered  by  the  party  charging  ^&ad,  the  judge 
may  direct  a  verdict  for  the  other  party.    People  ▼.  OooJk,  451. 

SL  EvxRT  Intekdmxnt  is  Made  against  Pa&tt  Gun/nr  or  SuppsxasiOBr  of 
a  fact.    State  v.  Mclntire,  566. 

6m  AamoNMBNT  iob  Bbnkfit  or  Ckkditobs,  1;  Ceiminal  Law»  7;  Dbcsdt; 
Equitt,  2,  3,  4;  Gms,  1;  Ihsubanox— FntB,  20,  29,  30;  Insurabcb— 
Mabjse,  2;  Plbabiko  Aim  PiiAonox,  8;  Bslxasb;  Saub,  1-4^  3;  TBoar 

DUQMI   2. 

FRAUDULENT  CONVEYANCES. 
QoannoN  whkthxb  Costxtamob  ars  F&aubulknt  as  to  Crkusobs 
under  the  statute  of  Elizabeth,  when  presented  collaterally  in  a  rait 
already  oonstitated  in  a  court  of  equity,  is  one  which  that  ooart  will 
either  decide  or  have  tried  at  law;  but  equity  will  not  take  »  dintint^ 
and  independent  jurisdiction,  unconnected  with  any  other  equitable  in* 
gredienty  in  order  to  try  a  mere  question  of  fraud  against  creditoc%  M 
tfa«  bitar  have  a  dear  remedy  at  law.     Ljferiy  ▼.  Wheder^  ML 

See  MoBTOAOBB^  1. 

GARNISHMENT. 
See  ATi>A0HMB!fTs;  Costs^  Sl 

GENERAL  ISSUE. 
See  Attaohicbvts,  7. 

GIFTS. 
I*  Om  or  PsBSONAL  Pbopxbtt,  Aocmiipanikd  bt  Dblivxet,  is  Valid  and 

IxreTocable,  unless  prejudicial  to  creditors,  or  the  donor  was  under  a  legal 

inoapadty  or  was  circumvented  by  fraud.    Stahom  ▼•  Chodhtme^  396b 
iL  To  Rkztdxb  Giff  or  Pbbsohaltt  l^sKnaSf  there  must  be  an  actual  daliT- 

ery  of  the  property;  but  where  the  same  is  incapable  of  actual  delivexyy 

there  must  be  some  act  equivalent  to  it.    Id. 
t»  Whxrb  Gm  IS  Aocx)MPANiED  BT  Dklttbrt,  the  subsequent  eacacatMHi  of 

a  will  by  the  donor  will  not  render  the  gift  Toid*  evea  though  tfa«  pioiK 

arty  may  fall  within  the  provisions  of  the  wilL    Id, 

See  Pabbmt  akd  Child;  Powkbs. 

GRANTS. 

See  Franohisbs. 

GROWING  TIMBER. 

Wribb  Tdibbb,  OB  Pboduob  or  Land,  ob  Othbb  Thino  Ahbbzbd  to 

Fbxxhold,  is  sold  specifically,  whether  it  is  to  be  taken  by  the  vendee* 

under  a  special  license  to  enter  for  that  purpoee,  or  whether  it  is  to  be 

■evered  from  the  soil  by  the  vendor,  in  the  contemplatian  of  the  parties 

it  is  still  evidently  and  substantially  a  sale  of  goods  only.    Smith  v. 

103. 

See  Statutb  or  FBAUDSi  3:  Tbxspabil  3. 
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GUARANTY. 

!•  KoDd  TO  QuABABTOB  13  Uhnicbssabt  where  his  nndertaldng  is  abioIate» 
bat  where  hie  undertaking  is  collateral,  notice  must  be  giren  within  m 
reasonable  time,  or  it  must  appear  that  the  situation  and  oircnmstanoes 
of  the  parties  are  such  that  no  injury  has  resulted  to  the  guarantor  from 
the  want  of  notioe.     Bed)e  v.  Dudley,  341. 

2.  Objiot  of  Noticb  to  Gua&aktor  is  to  let  him  know  that  he  is  relied  upon 
for  payment;  and  it  should  be  given  to  him  whenever  it  would  be  of  any 
advantage  to  him  to  have  it,  that  he  may,  if  possible,  secure  himself 
against  liability,     fd, 

Z.  KonoK  TO  GuABAKTOB  IS  VvvECEBSAXT  UFON  Insolvsnot  of  the  persoQ 
for  whom  the  undertaking  was  made.    Id. 

4.  NXOLSCT  TO  GlYX  NOTIOS  TO  GUA&ANTOR  MUST  P&ODCCB  SoMX  LoOS  OT 

prejudice,  otherwise  notice  and  demand  before  the  action  is  brought  is 
sufficient  Id. 
ft.  Undkbtakino  of  Guarantor  is  Collateral  and  not  Absolute  when, 
for  value  received,  he  guanntees  to  pay  the  plaintiff  for  two  thousand 
dollars'  worth  of  goods,  delivered  to  one  Dudley  when  he  may  call  for 
them;  especially  when  the  facts  show  that  the  plainti£b  regarded  Dudley 
dM  the  principal  in  the  transaction,  and  the  credit  was  given  to  him.    Id* 

GUARDIAN  AND  WARD. 

See  NlOOnABLB  iNSTRUMBNTSy  22. 

HABEAS  CORPUS. 
See  Contekft. 

HIGHWAYa 

L  Aonoir  Lib  ab  Well  job  Damage  to  Anjonrivo  Pbopebtt  by  stopping 
or  impeding  the  travel  on,  to,  or  from  a  street  or  highway  ss  for  any 
other  damage  that  can  be  done  to  property,  although  the  property  injured 
may  not  be  touched  by  the  obstruction.  Little  Miami  !?•  M*  Co.  v.  Ha^ 
lor,  667. 

ti  Municipal  Corporation,  Empowered  though  not  Comxandid  bt 
ScATUTB  to  Keep  Stbbbts  in  Repair,  is  liable  in  damages  to  a  trav- 
eler who,  without  fault  on  his  part,  sustains  injury  from  a  defect  in  n 
public  way  which  the  proper  officers  have  neglected  to  repair.  HtUmm  v. 
Mayor  etc,  of  N,  7.,  626. 

|»  One  Who  Voluntarily  Leaps  from  Wagon  to  Escape  from  an  appar- 
ently greater  peril  occasioned  by  a  defect  in  a  highway  may  reoover 
damages  for  injuries  suffered  by  him,  under  a  statute  making  a  town 
liable  for  injuries  caused  "  by  reason  of  any  defect  or  want  of  repair  in 
any  highway,"  although  neither  he  nor  the  wagon  come  in  contact  with 
the  defect^  provided  the  circumstances  were  such  as  to  justify  his  oon- 
duot  in  leaping  from  the  wagon.    Lund  v.  Tyngtboroughf  159. 

lb  Under  Complaint  por  Damages  Sustained  by  being  Thrown  prom 
Wagon  by  reason  of  its  being  brought  into  contact  with  a  defect  in  • 
highway,  the  plaintiff  is  not  entiiled  to  prove  damages  arisiug  from  his 
vohintsrily  leaping  from  such  wagon  to  avoid  injuries  rendered  imminent 
by  such  defect.  Id. 
See  iNJUNonoNa.  9,  10;  Railroads,  3,  4;  Wateboouriie8»  10-16. 
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homicide. 

866  GEiMorAL  Law,  10-12, 14-16;  J&riDwnm,  14. 

HUSBAND  AND  WIFE. 
866  Doweb;  BxaouTOBS  avd  ADMiNisnuLTOBs,  13;   Mam»»w%  Wohbii 

Wills,  2,  5. 

ILLEQAL  CONTRACTS. 
866  BuncBOTTOT  AiTD  iNaoLTXNOT,  2;  CoNFLioT  Of  Law8»  8;  OooramAOi^ 

«,  7. 

mPIJED  COVENANTS. 
See  Dbe])8,4» 

DCPBOVEBCENTS. 
866  OoMirriTUTioHAL  Law,  16-17;  TAXixunr*  4 

INCUMBRANCES. 
See  Co-tkvargt,  2. 

INDEMNITY. 
See  Inbubakck— FiBB»  26;  Statutb  Of  Fbaum^  S. 

INDICTMENT. 
See  Abbault  and  Battsrt,  1;  Ckhonal  Law*  2.  5. 

INDORSEMENTS. 
See  NaooTiABLK  iNSTBuioufTs,  ],  7-12, 18,  22;  Smumramp. 

INFANCY. 

L  MxNOK  BEVOBB  Abrivino  AT  Fdll  Aos  MAT  RssdHD  Salb  of  penooal 
property,  nutde  on  a  valoable  consideration  bat  without  fraud  on  hie  partb 
Carr  v.  Chugh,  345. 

ti   iNf  A»T  RBSCINDWa  CONTRACT  HITST  RbSTORB  PbOPBBTT  OB  CONSIDBBA* 

TION  received  before  he  can  maintain  hit  action  for  the  property  sold. 
Id. 

S.  If  Intant  Disaffibmb  Contract  and  REfuass  Patmbht  on  the  demand 
of  the  adult  for  payment,  or  if  suit  be  brought  against  him  and  he  pleadi 
infancy  and  avoids  the  debt,  the  adult  may  thereafter,  in  case  the  prop- 
erty be  in  the  infant's  possession,  maintain  replevin  therefor,  or  demand 
the  property,  and  upon  refusal,  bring  trover  and  recover  its  value,  seniMe. 
Id. 

4.  Upon  Rksoission  of  Contract  bt  Infant  and  Rbstobation  of  the  prop- 
erty  or  consideration  received  by  him,  or  an  offer  to  restore  the  aame^ 
the  infant  may  maintain  a  special  action  on  the  esse  for  the  damages  sus- 
tained, or  may  bring  trover  upon  showing  a  conversion  of  the  propeitj. 
Id. 

A.  Infant  Rbsoindino  Contbaot  or  Salb  can  not  Maintain  Tboybb  agalail 
the  porohaaer,  where,  before  the  rescission,  he  made  a  iona/ds  sale  of  tht 
property  to  a  third  person;  bat  if  the  sale  wia  invalid,  tfa6  aotun  wobU 

Ue.    Id. 

See  Easembntb,  8. 
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iNJUKcnoNa 

1*  LuBom  MAT  BT  Irjumouov  Pbxtxkt  his  Lbbd^  or  thoM  claiming  or 
hbldiiig  onder  him,  or  Acting  by  his  anthority,  from  oonYertIng  the  do- 
miflod  premises  to  usee  inoonsistent  with  the  terms  of  the  contract,  and 
from  making  material  alterations  for  each  purposes,  and  committing  othor 
kinds  of  waste.     Maddox  ▼.  WhUe,  67. 

2.  SuBLBSSXS  MAT  BB  RsinuniED  BT  iNjuiiCTioir  from  violating  the  stipula- 
tions in  the  original  lease  without  making  the  original  lessee  a  party.   IdL 

5.  iNjuvcmoN  AGAINST  DESTBUcnvs  Trispass  dobs  not  Lib  when  complain- 

ant has  not  established  his  title  at  law,  and  no  irreparable  injury  is 
threatened.    Lyeiiy  y.  WheeUr^  596. 
4b  iNJUNcmoN  WILL  KOT  Lis  FOR  Etbht  Commob  TRESPASS,  where  it  is 
only  contingent  and  temporary;  but  if  it  continue  so  long  as  to  become 
a  nuisance,  an  injunction  will  then  be  granted.     WhiyUld  ▼.  Rogers^  244. 

6.  Privatb  iNDivinuAL  MAT  OBTAIN  Injunchob  TO  Prbvbnt  Pubuo  Md- 

OBiBP  by  which  he  is  affected  in  common  with  others.    Id, 
6^  JuRisDionoK  Exists,  in  Such  Sbnsb  as  to  Rbnder  iNJUBonoB  Obuoa- 
TORT,  when  the  court  granting  it  has  authority  to  decide  whether  the 
application  for  it  shall  be  granted;  it  does  not  depend  on  the  correctness 
of  the  decision.     PeopU  ▼.  SturUvarU^  636. 

7.  Erbor  IN  Dbcision  Grantino  Injunction  can  not  bb  Assionbd  as  Ez- 

CUSB  for  disobeying  it;  the  order,  i!  within  the  power  of  the  court,  must 
be  obeyed  until  vacated  or  reversed.     Id. 

&  Courts  of  Equitt  hayb  Gxnbral  Jurisdiction  to  Grant  iNJUNonoNS 
to  restrain  public  nuisances.     Id, 

Ql  Jttrisdiction  of  New  York  Superior  Court  under  Code  or  Peoobduiui 
as  existing  in  1852-3,  to  enjoin  the  municipal  officers  from  granting  the 
use  of  a  city  street  for  a  railroad,  explained.    Id, 

10.  Grant  of  Franchise  or  License  to  Lat  Railroad  Tracks  and  run  cars 
in  a  city  is  not  an  act  of  legislative  power  of  the  mayor  and  common 
council  such  as  is  exempt  from  judicial  control;  but  may,  in  a  proper 
case,  be  restrained  by  a  court  of  competent  jurisdiction.    Id, 

11*  iNJUNcnoN  Addressed  to  Mayor,  Aldbrmen,  and  Commonaltt  of 
CiTT,  duly  served  on  the  proper  officers  of  the  corporation,  is  obligatory 
upon  all  officers  and  agents  of  the  city  having  knowledge  of  it,  in  such 
sense  that  any  of  them  taking  part  in  a  violation  may  be  individuaUy 
punished  for  contempt,  though  he  was  not  individually  a  party  to  the 
injunction  suit.    Id. 

12.  Defendants  are  not  Entitled  to  Decreb  for  Akount  of  their  Judo- 
MBNTS  AND  Penaltt,  under  section  4  of  the  Ohio  act  of  1845,  where  an 
injunction  against  selling  property  on  execution  is  dissolved  as  to  part 
only,  and  the  property  released  has  not  diminished  in  value  in  consoi 
q[nence  of  the  injunction,  but  has  been  sold  on  execution  after  the  dis* 
solution  of  the  injunction,  and  the  proceeds  applied  on  the  judgmental 
JWuTv.  HewiU^  634. 

INSANITY. 
See  Insurancb— Life. 

INSOLVENCY. 
6m  Bankruptcy  and  Insoltbuct. 


828  IHBKX. 

INBTKUGTIONS. 
866  Oomiov  fiA»M«M,  ^i  Fbaud,  1;  Iiwinuiwii   Ti  ii  i,  18;  Kj 

iBvraxjMMXiTBf  5;  Puubiho  avd  Pluccics,  16-18^  9CM3»  28^  SI. 

INSXTBANCE— FIBK 
I.  CovnucT  or  Insubanck  ib  to  bb  iMTBRnuenD  aocx>ri>iko  to  Laws  uid 

with  reference  to  the  usages  and  practice  of  the  state  in  w^hi<^  it  ii  t» 
take  effect,  by  the  coonter-eignatiire  of  the  agent  of  the  insivranoe  com- 
pany and  the  delivery  of  the  policy  by  him,  althoagh  the  policy  wsi 
dated  in  another  state  and  signed  by  the  president  and  secretary  then. 
DwieU  ▼.  //.  B.  F,  L  Co,,  192. 
t.  Wabbamtt  ih  Contbact  or  Iitsubahgb  must  bb  Embrackd  or  Poucr 
Itsblf,  or  be  made  in  l^^al  effect  a  part  of  the  policy,  by  w^ords  of  refer- 
ence where  the  stipulation  is  contained  in  another  instnunent.     Id, 

8.   DiFFXBENCB  BBTWBBN  EFFECT  OV  WABRAimr  AND  RSFBBSBKTATIOy  IK  VS* 

SUBANCB  IS,  that  if  the  statement  of  any  fact,  however  aniiDportaat,  is 
a  warranty,  it  avoids  the  poHcy  if  it  happens  to  be  untrue;  bat  if  it  is  a 
representation,  and  is  untrue,  the  policy  will  not  be  avoided  if  it  is  not 
willful  or  if  not  materiaL  Id. 
4.  Stifulations  in  Applications  tob  Insubancb  abb  to  bb  Cohbtdkbkp 
Rbpreskntations  rather  than  warranties,  in  all  cases  where  there  as  any 
room  for  construction.    Id, 

6.  MiSBEFBBSBNTATION  IN  InSUBANCB  18  STAXBMBNT  Or  SOMBTHINO  AS  FaGV 

which  IB  untrue,  and  which  the  assured  states,  knowing  it  to  be  nntnie^ 
with  an  intent  to  deceive,  or  which  he  states  positively  as  trae  without 
knowing  it  to  be  true,  and  which  has  a  tendency  to  mislead,  aach  finct 
in  either  case  being  material  to  the  risk.  Id, 
A.  Concealment  in  Insubancb  is  Desionxdand  Intentional  Withhou>- 
INO  or  Fact  Matebtal  to  Risk,  which  the  assured  in  honesty  and 
good  faith  ought  to  communicate.    Id, 

7.  Fact  must  be  Rbqabdbd  as  Matebial  to  Risk  in  insurance  when  knowl 

edge  or  ignorance  of  it  would  naturally  influence  the  judgment  of  the 
underwriter  in  making  the  contract  at  all,  or  in  estimating  the  degrea 
and  character  of  the  risk,  or  in  fixing  the  rate  of  the  premium.    /dL 

8.  Bubden  of  Pboof  is  on  Insubancb  Company  to  Show  Falsttt  of  Bbf- 

bxsentation,  or  the  failure  to  comply  with  an  executory  stipulation,  as 
well  as  the  materiality  of  the  representation  or  stipulation  to  the  risk; 
and  it  is  a  question  for  the  jury  in  either  aspect.    Id, 

0.  NsoLioENGE  of  Sebyants,  whxbrbt  Repbbsentation  ob  Stipulation  d 
not  Complied  with,  will  not  Avoid  Pouct  of  fire  insurance,  unless* 
indeed,  the  habitual  or  frequent  carelessness  of  such  servants  in  perform- 
ing their  duties  may  become  the  negligence  of  the  employers,  whose 
duty  it  is  to  have  a  ressonable  vigilance  over  and  employ  faithful  ser- 
vants.    Id, 

10.  Evidence  of  Usage  of  Words  in  Peculiab  Sense  in  Application  fob 
Insurance  is  Admissible,  where,  although  such  words  severally  and 
as  first  read  seem  plain,  an  ambiguity  becomes  apparent  when  they  are 
applied  to  the  subject-matter;  and  it  is  for  the  jury  to  decide  whetheTt 
according  to  the  true  meaning  of  the  language  used,  a  representation 
therein  contained  was  substantially  true  when  made,  and  snbstantia]l| 
eomplied  with  afterwards.    Id, 
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11.  Qbnkbal  Usk  of  Words  ahono  Manttyactukebs  Neid  not  bb  Kitovk 
TO  Insorebs  to  effect  a  contract  of  intnranoe  on  manafactnring  prop 
erty  in  which  they  are  contained.    The  legal  presumption  is  that  the 
words  were  understood  hy  the  insurers.     Id, 

12.  Insurance  Expebt  may  be  Asked  whether  Bisk  was  Increased  by  a 
partition  in  the  basement  of  the  insured  building,  and  the  necessity  for 
another  cask  of  water  was  thereby  created,  if  there  were  openings  In 
the  partition  of  sufficient  size  to  permit  a  cask  to  be  easily  rolled  through, 
where  water-casks  were  represented  to  be  in  each  room,  but  were  in  fiaet 
only  in  each  story.     Id, 

18.  Insubance  £xpert  may  be  Quehtioned  by  Plaintiff  concernino  hh 
BZAMINATION  OF  INSURED  BuiLDiNO  for  the  insurance  company  and  the 
objects  the  building  then  contained,  in  an  action  on  a  policy,  for  the 
purpose  of  proving  the  existence  of  the  objects  described  in  the  applia^ 
tion,  and  of  showing  his  i<elation  to  the  parties,  and  his  means  of  obeer- 
▼ation  and  recollection.    Id. 

14.  Material  Representations  must  be  Substantiaii.t  Trub.  Hartford 
P,  /««.  Co,  V.  Harmer,  084. 

15.  Bepresentation  in  Application  for  Insurance  that  Ashes  arb 
*' Thrown  Out,*'  even  if  construed  as  a  warrant,  must  be  considered 
as  the  i^nnation  of  a  previous  habit  of  disposing  of  the  ashes,  and  leav- 
ing some  of  them  in  the  building  occasionally  for  special  or  extraordinaiy 
purposes,  or  accidentally,  would  not  avoid  the  policy.    Id, 

141.  Representation  as  to  Incumbrances  on  Property  Insured,  tkouqh 
Untrue,  will  not  avoid  the  policy,  if  in  fact  written  from  has  own  knowl* 
edge  by  the  agent  of  the  underwriter,  who  was  fully  advised  of  all  the 
faets,  no  fraud  appearing  on  the  part  of  the  assured.    Td. 

17.  Ko  Part  of  Application  or  Survey  Belongs  to  Poucy,  bo  as  to  be- 
come warranty,  unless  it  is  expressly  made  part  of  it  by  unequivocal  lan- 
guage appearing  on  the  face  of  the  policy.    Id, 

18.  In  Determining  Materiality  of  Concealed  Fact  that  house  insured 
was  before  the  insofance  on  fire,  caused,  in  the  opinion  of  the  assured,  by 
incendiaries,  tiie  jury  may  be  instructed  to  inquire  for  and  be  governed 
by  the  true  canse  of  the  fire,  and  not  by  the  belief  of  the  assured  as  to 
the  cause.    Id, 

10.  Assured  n  not  Bound  to  Communicatb  his  Own  Expbctatzons  and 
opinions  and  speculations  upon  facts.    Id, 

n.  Failubb  to  Disclose  Every  Fact  Material  to  Risk  upon  which  in- 
formation is  not  asked  for  or  fraudulently  suppressed  will  not  avoid  a  fire 
insarance  poHcy,  though  the  rule  is  different  in  marine  insurance;  all  that 
it  required  is,  tiiat  the  assured  shall  not  misrepresent  or  designedly  con- 
ceal any  snch  facts,  and  that  he  answer  fully  and  in  good  faith  all  in- 
quiries addpessed  to  him  by  the  insurer,  and  that  he  do  not  withhold 
information  of  such  unusual  and  extraordinary  circumstances  of  peril  to 
the  property  as  could  not  with  reasonable  diligence  be  discovered  by  the 
insnrer  or  reasonably  anticipated  by  him  as  a  foundation  for  specific  in- 
quiries.   Per  Ranney,  J.    Id, 

tl  It  IS,  DT  General,  SupFiaENT  if  Subjbot-matteb  of  Insurance  and 
the  nature  of  the  risk  are  set  forth  in  the  policy,  without  any  representa- 
tion of  the  nature  or  character  of  the  interest  for  which  the  insoraMM 
is  intended  as  a  protection.    Id, 
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t2»  ICbbi  BnsBBioini  m  Vtxsjct  Weoob  Ssm  to  OotBVMi 

BxoLimnri  Owhsbsbif,  nohai  "his  stock  o£  tobacoo,*  wfll  nolavQid 
tlie  policy,  thoogh  it  appcMr  that  the  aamred  has  only  m  partnonii^  fai- 
terect,  for  mich  ezpranoes  we  only  intendod  to  identify  mod  describe  tin 
property  iiisiired»  sad  not  to  stipulate  as  to  the  interact  of  the  inmed. 
Id. 

n.  COITDITIOV  AOAZHST  KXIPXHO  QuVPOWDm  lOB  SaLB  OB  OM  BtOSRMSM  VpOB 

the  premises  iasnied  does  not  cover  tlie  esse  where  gonpovrder  Is  mer^ 
kept  npon  the  premises,  bat  neither  <m  straage  nor  for  ealeu  Id, 
H,  OBJaonoMB  to  PBXLDaKiBT  Pboois  of  Loss  abb  Waxvb3>  it,  after  thsy 
are  rendered  by  the  assured,  he  is  distinctly  informed  that  bis  claim  wifl 
be  determined  upon  the  merits,  and  the  insurer  finally  refnano  to  pay,  oa 
the  groond  that  there  is  no  merit  in  the  claim.    Id, 

26.  Absolutb  iLBnoNMENT  OB  Salb  or  IxsuBBD  Pbofbbtt  abxbb  Ihstb- 
ANGB  IS  Madb  takes  away  the  insarable  interest  of  the  weodor,  and 
creates  a  bar  to  the  right  of  action  on  the  policy,  unless  by  some  means 
its  existence  has  been  preserved  for  the  benefit  of  the  annipiria  Jlforri- 
mm'B  AdnCr  ▼.  Tenn.  M,  A  F,  Ins.  Co,,  209. 

28.  CoNTBAcr  or  Insubancb  is  Ck>NTBACT  or  Inbbmnixt.    /d. 

27.  Convbtakgb  or  SuBjaor-MATTSB  or  Pougt  dobs  not  Bab  RmoovKBT 
bt  Inbubbd  to  the  extent  of  his  actual  loss,  provided  it  does  not  exceed 
the  sum  insured,  if  the  conveyance  be  in  the  nature  of  a  mortgage,  or 
in  trust,  with  a  resulting  trust  to  the  insured.    Id. 

SS.  Insubxd  Who  has  CoirvBrED  Iksubbd  Pbopebtt  Retaikb  Insitblabu 
Interest,  and  may  recover  his  actual  loss,  not  exceeding  the  amoiuit  in- 
sured, when  the  grantee,  at  the  time  of  the  conveyance,  reoonveys  the 
property  to  a  third  person  as  trustee  for  the  insured  to  secure  the  pay- 
ment of  the  purchase  money.    Id. 

29.  FbAUDULBNT  Ck)NGEALMBNT  OB  MiSBEPBBSBNTATIOH  DT  BeOABO  TO  OWK- 

bb's  Imtebest,  to  the  prejudice  of  the  underwriter,  will  avoid  the  policy. 
Id. 
80.  Failure  or  Iksubkd  to  I>isclo6B  Natubb  and  Extent  or  ms  iNTERBJf 
in  property  insured  will  not  avoid  the  policy,  in  the  absence  of  fraud. 
The  insurer  may  protect  himself  by  requiring  a  description  of  the  interest 
of  the  applicant.    Id. 

11.  WhBRB  INSI7RBD  HAS  CONVETBD  PBOPBBTT  IMBUBBD,  RiQBT  OB  InSUBBB 

TO  BE  Subrogated  to  the  securities  of  the  insured  for  the  payment  of 
the  purchase  money  can  not  arise  until  there  is  a  recovery  of  the  inauw 
ance,  if  at  all  Id. 
S2.  Express  Wabbantt  IN  Inbubakob  Poucr  is  Stipulation  iNSBBno)  ci 
Wbitino  on  the  face  of  the  policy*  on  the  literal  truth  or  fulfillment  of 
which  the  validity  of  the  entire  contract  depends,  or  it  may  be  contained 
in  another  paper  if  distinctly  referred  to  in  the  policy,  and  expressly 
made  part  of  the  contract  between  the  parties;  but  a  simple  relereuce  is 
not  enough.    Bcurtfinrd  P.  I.  Co.  v.  Harmer,  684. 

SS>  EbPBESBNTATION  is  ObAL  OB  WbIITEN   StATBMBNT  BESFBUriNO  FActa 

CONCBBNINO  BiSK,  made  by  the  assured  to  the  underwriter  before  the 
subecription  of  the  policy,  and  as  a  part  of  the  preliminazy  proceedingi 
which  propose  the  contract.    Id. 
84.  Answers  to  Questions  in  Application  bob  Insubangb  not  Requirbd  bt 
Conditions  of  the  policy  arc  mere  material  repreeentations»  end  not 
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IS  nor  an  ih^  inoorpomted  into  the  eontraol  or  nMde  part  of  tlM 
aonditioBS  upon  which  it  is  foanded  by  being  oontalnfid  in  a  paper  called 
a  "toryey,"  to  which  the  policy  refers  in  wordst  "For a  morepartioiilar 
desoription  of  said  premises,  see  survey  No.  74,  fnnushed  by  the  in- 
iued,  which  is  hereby  made  a  part  of  this  policy,"  nor  by  a  condition  in 
the  policy  that  a  survey  and  descriptioa  shall  be  deemed  a  part  of  tba 
policy  and  warranty  on  the  part  of  the  assared.    ItL 

Mk  Etidxnck  07  Local  Custom  among  Insurebs  as  to  Matebialitt  or  Uv- 
DsaoLOSSD  Fact  respecting  the  risk  is  inadmissible  in  an  action  on  a 
policy  of  insurance  if  not  oonminnicated  to  the  insured,  or  of  such  gen- 
eral notoriety  as  to  afford  any  presumption  of  knowledge  on  his  part.    Id, 

ML  Opinions  ov  Wixnxssbs  Enqaokd  in  Insubangb  Businxss,  that  the  fact 
that  a  building  insured  had  shortly  before  the  risk  was  taken  been  on 
fire  was  material  to  the  risk,  and  would  have  influenced  the  judgment  of 
a  prudent  underwrifcer,  are  inadmissible  in  an  action  upon  the  policy. 
Id. 

t7«  Whebb  Pouct  or  Insubancb  Deolarbs  that  n  Assubed  **  shall  Makb 
Any  Otheb  Insubanob  on  the  same  property,  and  shall  not  with  all 
reasonable  diligence  give  notice  thereof  to  this  company,  and  have  the 
same  indorsed  in  writing  on  this  instrument  or  otherwise  acknowledged 
by  them  in  writing,  this  policy  shall  cease  and  have  no  further  effect^ 
if  the  assured  obtains  further  insurance,  and  does  not  have  it  indorsed  on 
the  policy  or  otherwise  acknowledged  in  writing,  the  policy  becomes 
void,  though  a  memorandum  of  such  additional  insurance  was  exhibited 
to  an  agent  of  the  company,  who  said  he  had  entered  it  and  would  have 
it  indorsed  on  the  policy.     Worcester  Bank  v.  Hartford  F,  /.  Co.,  145. 

t8L  Policy  is  Avoidkd  by  EFrscriNO  Subsequent  Insubancb,  of  which  uo 
notice  was  given,  and  no  acknowledgment  thereof  made,  where  such 
policy  was  to  cease  if  the  assumed  should  thereafter  make  any  other  in- 
surance on  the  property  without  notice  given  to  the  company,  and  tlie 
same  indorsed  on  the  policy  or  otherwise  acknowledged  in  writing,  and 
where  the  application  covenanted  that  the  property  was  at  the  time  in- 
sured for  certain  amounts  in  certain  companies,  but  in  fact  no  such 
insurance  existed,  and  the  subsequent  insurance  was  made  in  other  co:n- 
panics,  although  for  an  amount  not  exceeding  the  amounts  specified  in 
the  application  as  existing.  The  stipulation  can  not  be  so  construed  as 
avoiding  the  policy  only  in  case  insurance  exceeding  the  amounts  stated 
in  the  application  be  thereafter  effected  without  notice  thereof  given. 
Conway  Tool  Co*  v.  Hudson  River  Ins,  Co.,  172. 

INSURANCE— LIFE. 

GoNDinoN  in  Lifb  Policy  that  It  shall  be  Void  if  the  insnred  **  shall 
die  by  his  own  hand"  requires  a  voluntary  act  of  self -destruction;  and 
does  not  take  effect  on  his  committing  suicide  while  Insane.  Sreasied  v« 
F.  L.  A  T,  Co,,  482. 

INSURANCE— MARINB. 

L  Babbatby  is  Fbaudulent  and  Injcbious  Conduct  by  Mastkb,  acting  in 
the  relation  of  master  to  the  owners,  contrary  to  the  orders  and  instruo- 
tions,  against  the  interest  and  rights  of  the  owners,  and  without  their 
consent.     Wilson  v.  General  MuL  Ins,  Co.,  188. 
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t,  jMBOUMmm  AOADOV  Babeatbt  of  Kasxke  dob  wot  Com  LOM 
tlie  fnad  and  mlBoondaot  of  nioh  niMter,  where  he  is  hinaelf  put 
of  the  twmL    Banatiy  can  not  be  oommitted  hj  a  mMter  vlw  i 
•elf  a  part  owner.    Id, 

See  Insubangb— LiFS,  20l 

INTEREST. 
See  Arachmbnts,  6;  Usubt;  Whxa.  4 

INTERLOCUTORY  DECREES. 
See  JuDOMXim,  6. 

INTOXICATING  LIQUORS. 

L  COHTSAOXB  BY  PSBSOK  Who  HAS  BSXN  FoUHB  HABtTUAL  DbBBXABD 

not  be  sastained  by  proof  that  the  promiaor  was  sober  when  thej 

made;  the  incapacity  it  oontinnons  until  the  oomminion  is  an] 

Wadmoorth  ▼.  Sharpstieen^  499. 
ti  Inqusst  and  FnrDiBO  of  HAsmrAL  DBUKKZirMxas  anapenda  the  oapaci^ 

of  the  aubjeot  of  them  to  make  contracts  and  transact  boaineas,  as  tomd 
^     all  persona,  whether  they  have  had  actoal  notice  of  the  proowwHnflpi  m 

BOt    Id. 

See  OoBwiTUTiOBAL  Law,  2;  CoNTBAOiSy  7 

INVENTORY. 

See  EXBODTOBS  and  ADMINBflBATOBS,  SL 

IRRELEVANT  TESTIMONY. 
See  EvxDBNGB,  2;  S. 

JOINDER  OF  ACTIONS. 

SeeEkBOmeOBBABBADMnnBTBATOBB,  12;MABBIAOBAB]>l>rraMI^9|PAa»» 

ymiHHip,  3. 

JOINT  TRESPASSERS. 
See  EzBounoNB,  1. 

JUDGMENTS. 
L  JoBoiODnF  Dbfinbd.    WhitweU  t.  Smorp^  220. 

%  QbDKB  FOB  JUDOMBHT  18  NOT  JUDOMBNT,  NOB  DOB  Bimnr  d  ImIi  Ovte 

partake  of  the  natore  and  qualities  of  a  judgmenti  as  a  Judgmeat  mnsl 
dearly  ascertain  not  only  the  determination  of  the  court  upon  the  adb 
Jeot  submitted,  but  the  parties  in  fa^or  of  and  agatnst  whom  It  openta. 
Id. 

IL  JUDGKBHT  BT  CONFBSSION  CAN  NOT  BI  ImFBAOHBD  BT  OirBBB  GbBDUOM 

•  of  the  Judgment  debtor  on  the  ground  of  Insufficiency  of  the  atatamsok 
Jfiim^  ▼.  Judson^  516. 
ib  JhxAL  Dubbb  is  Onb  Whiob  DBXBBMiNBa  AND  DnpooB  OF  Wboui 
IfiBm  OF  GAun  before  the  court,  or  a  branch  of  the  oaose  wfatoh  is  asp* 
fate  and  distinct  from  the  other  parts  of  the  case,  leweivliig  no  futfasr 
fDistions  or  directions  for  future  determination.     Teeif  t.  JSeiCPitt;  8M. 
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&  IwaauxoTaaer  Dicrex  u  On  Whioh  Lkatbb  vob  Futdbb  Dbtsbmi- 
RATION  Eoinrr  of  Gabs,  or  aome  material  question  oomieeted  with  it» 
Id. 

6u  JuDGMSKT  or  Court  of  CkiMPsrsHT  Judubdigtioh,  Acnxo  withdi  Soopi 
OF  ITS  Adthobity,  IS  ooDcliuiTe  and  hinding  until  revecied  or  aet  ands, 
either  by  itself  or  by  the  proper  appellate  court.    JSx  ptuU  Adamt,  234. 

7.  Titlb  by  Jddomint  Qitxs  Arsolctx  Right  to  Profkbtt.    Aeke»tm  t. 

jnOer,  603. 

8.  Bill  Liss  to  £xxcutx  Dbcber  where,  owing  to  the  neglect  of  the  parties 

to  proceed  nnder  it,  their  rights  have  become  embarrassed  by  sabseqaent 
events,  and  a  new  decree  is  necessary  to  ascertain  them,  and  where  tha 
decree  is  not  unjust  or  inequitable.  Wright  v.  Bowden^  600. 
9l  JiTDOMXirr  Rknderkd  for  Want  of  Suffioibnt  Dbfkrss,  under  act  re- 
quiring nature  and  character  of  the  defense  to  be  sworn  to,  will  not  be 
reversed  because  the  circumstances  of  the  case  were  such  that  the 
defendant  could  not  know  with  certainty  whether  he  had  a  good  defense 
or  not.  The  defendant  should  ask  for  further  time,  first  satisfying  the 
court  that  he  has  made  diligent  effort  to  inform  himself,  and  has  failed, 
not  through  his  own  laches;  or  if  the  defense  depends  upon  an  inspection 
of  documents  in  the  possession  of  the  adverse  party,  and  such  inspection 
has  been  demanded  and  refused,  he  should  move  for  an  indefinite  sus- 
pension of  the  judgment    Lord  v.  Ocean  Qcmk^  728. 

10.  Reversal  of  Decbeb  upon  Bill  of  Rsvibw  will  not  be  JnsxiFXBD  by 
mere  difference  of  opinion  as  to  the  weight  of  the  evidence.  TVooey  v. 
Socket,  610. 

11.  Where  Two  Pabtibs  Made  Parol  Aobbement  to  Pctbchasb  Land 
Jointly,  but  the  purchase  waa  made  by  one  alone  on  his  own  credit^ 
who  gave  bond  for  the  purchase  money,  occupied  the  property  many 
years,  sold  and  conveyed  a  part  of  it,  but  afterwards  proving  unable  to 
advance  his  share  of  the  purchase  money,  it  was  advanced  by  the  other, 
who  took  a  conveyance  of  the  whole  in  fee:  Hddy  that  judgments  ren- 
dered against  the  party  who  made  the  purchase  prior  in  date  to  the  con- 
veyance are  liens  upon  his  interest  in  tiie  land;  but  as  to  those  rendered 
subsequently  to  that  period,  the  party  to  whom  the  conveyance  is  made 
Ib  entitled  to  relief  by  perpetual  injunction.     HoUida  v.  Shoop,  88. 

See  Contempt;  Costs;  Executions,  12;  Pleadino  and  Practice,  27,  28» 
31;  Subbtybhip,  1;  Trespass,  4,  6,  9;  Usury,  1;  Wilu,  10. 

JUDICIAL  NOTICE. 
See  Evidence,  1. 

JUDICIAL  SALES. 
See  BviDBHOi,  16;  BxsounoNS;  Exboutors  abb  AuHXNurnuioBS*  8-11. 

JURISDICTION. 

L  Admiralty  and  Maritimb  Jurisdiction  Comprehbbtdb  Navioablk  Riv- 
XRS  as  high  up  as  the  tide  ebbs  and  flows,  although  it  should  be  within 
the  body  of  a  county.    Baker  v.  Hoag,  431. 

t.  Admiralty  Jurisdiction  oy  "Certain  Cases  upon  the  Lakes  and  Nat- 
lOABLE  Waters  connecting  the  same,"  given  by  act  of  congress  to  tha 
United  States  district  court,  is  not  sn  exclusive  jurisdiotiop,  but  coooBr* 
Am.  Dao.  Vol.  LIX-A8 
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nnt  merely  with  the  oommon-Uw  and  etfttatory  remedies  anHioiuBd  ■ 
the  conrti  of  the  aeveral  stfttes.  Thompson  ▼.  SUanHboal  JT.  />.  Morten,  658. 

S.  MxBS  Fact  that  Bsmxdt  undee  State  Law  vob  Col,i^bctios  or  Cladb 
AOAmaT  VB88EI3  is  a  proceeding  In  fvm  instead  of  being  4m  pemmamtar- 
nishea  no  aoond  reason  for  giving  an  exclusive  jnriadictioii  to  the  Umtad 
Statea  conrts.    IcL 

SaeCHASirABLBUsas;  CoifmcPT;  Equity;  Fraxtbuixnt  CcurrsrAHCB;  Iv- 
jUNonoNS,  6,  8,  9;  Jubomknts,  6;  Plbaoino  avd  Pilacxigol  ^ 

JUKY  AND  JURORS. 

L  EsssimAL  FsATUBBS  OF  Trial  bt  Ju&t  as  Knowk  at  Comm oir  Law  ven 
intended  to  be  preserved  and  its  benefits  secnred  to  the  aeenned  in  all 
criminal  cases  by  the  provisions  of  the  Ohio  constitatiaD,  that  '*tfaa 
right  of  trial  by  jury  shall  be  inviolate,"  and  that  "in  any  trial  in  any 
oonrt"  the  party  accused  shall  be  allowed  "a  speedy  pabUo  trial  by  an 
impartial  jnry  of  the  county. "     IVork  v.  Siaie^  671. 

2.  Khmbkb  of  Jubt  at  Common  Law  must  bb  Twelve,  they  mnst  be  impar- 
tially selected,  and  must  unanimously  concur  in  the  guilt  of  the  aoceaed 
before  a  conviction  can  be  had.    Id. 

8.   DiMINISHINO  NUMBBB  OF  JUROBS  ImPAIBS  RIOBT  OF  TRIAL  BT  JuBT.     Id, 

4.  Number  of  Jurors  Necessary  at  Common  Law  can  not  be  Ddhnisbki^ 

nor  a  verdict  authorized  short  of  a  unanimous  concurrence  of  all  the 
jurors  by  the  general  assembly  of  Ohio;  and  the  statute  of  18S3  SMitfaoc^ 
izing  a  conviction  upon  the  finding  of  a  jury  of  six  is  void.    /i. 

5.  Act  Allowing  Juries  of  Six  Men  before  Justices  of  Peace  is  not  imooo- 

stitutional,  under  a  constitution  protecting  right  of  jury  trial  as  at  oom- 
mon  law,  for  juries  were  not  required  in  these  courts  at  common  law,  and 
in  such  case  a  jury  of  any  number  may  be  authorised  within  the  diacrs- 
tion  of  the  legislative  body.  IcL 
See  Adverse  Possession,  7;  Criminal  Law,  10-13;  Fraud,  1;  Imsurahci — 
FiBE,  8, 10;  Married  Women;  Pleadiho  and  Practice,  12, 16-18^20- 
23»  25,  29,  30,  31;  Sales,  3;  Statute  of  Frauds,  2;  Trespass,  & 

JUSTICES  OF  THE  PEACE. 
See  Executions,  2;  Jury  and  Jurors,  6;  Pleading  and  PRACsiaB,  6b 

LANDLORD  AND  TENANT. 

L  Where  Lease  of  Farm  Provides  THAT  Half  the  Hat  Bajsed  ON  It  shall 
be  consumed  thereon  by  cattle  kept  by  the  lessee,  and  the  other  half  bs 
divided  between  the  lessor  and  the  lessee,  the  property  in  the  whole  ol 
the  hay  remains  in  the  lessee  until  the  division  is  made.  The  lessor  has  no 
daim  in  rem  upon  it  before  division.  When  the  division  is  made  under 
the  contract,  the  portions  divided  vest  separately  in  the  lessor  and  leasee, 
but  the  undivided  half  to  be  consumed  on  the  farm  still  remains  the 
property  of  the  lessee.    Symonds  v.  Hall,  63. 

%  Tenant  from  Year  to  Year,  holding  over  without  any  new  stipulatioDs 
between  the  parties,  impliedly  holds  subject  to  all  the  covenants  in  his 
expired  contract  or  lease.     Vro<mian  v.  McKaig,  85. 

IL  AonoN  FOR  Use  and  Occupation  may  be  Maintained  by  landlord  agpunsi 
a  tenant  who  leaves  the  premises  without  giving  due  notice  o£  his  intea> 
tion  to  quit      Walker  v.  Furinuh,  148. 

See  Estoppel,  2;  Injunctions,  1,  2;  NEauoENOii  S. 


Index.  886 

LATENT  AMBIGUlTlEa 
See  ErxDsiroB,  7;  Insubakcx— FiBip  lOi 

LEADING  QX7ESTI0NS. 
See  WmnsssES.  3,  4. 

LEGACIES. 
See  EncuTOBs  axd  Admimist&atobs,  5-7»  llL 

LEX  LOCI  CONTRACTUS. 
See  CoNTLiCT  or  Lawb,  1. 

UCENSES. 
See  CommroTioHAL  Law,  2;  Gbowino  TncuB;  I]rjinranom»  lOi 

LIENS. 
Bee  Bakkbitrct  axd  Ivsolvxnct,  1;  Factobs,  4,  8;  JuDOiinn%  11|  PAm» 

ITKBSHIP,  9,  10;  Shifpino,  2,  3. 

LIMITATIONS. 
See  Statute  or  Limitations. 

MANSLAUGHTER. 
See  Ckixinal  Law,  10-12. 

MARITIME  JURISDICTION. 
See  JuBiSDicTioN,  1. 

MARRIAGE  AND  DIVORCE. 

1.  PftinoiTa  CoMT&AOT  TO  Mabrt  Ezistino  bstwssn  PLAiHTifr  AXD  Mbo 
PiBSOK  li  no  defense  to  an  action  for  breach  of  promiM  of  marriagit  nor 
Is  it  admiasible  in  mitigation  of  damages.    Boper  ▼.  Clay,  314. 

ti  Count  roR  Bbkach  or  Pbomisb  of  Mabriaob  is  not  Ajtbotbd  by  ooont 
for  sednction  joined  with  it,  and  the  latter  may  be  disregarded  nnder  ft 
practice  act  allowing  the  plaintiff  to  join  as  many  different  oaoses  ol 
action  as  he  may  have  against  the  defendant    Id, 

3.  Omission  to  Aver  Dbtendakt's  Promisx  to  Mabry,  in  count  for  breach 
of  promise  of  marriage,  is  cured  by  verdict,  where  there  is  an  ayermeat 
that  *'  the  plaintiff  promised  to  nuuny  the  defendant  at  the  special  In* 
stance  and  request  of  the  defendant,"  and  a  subsequent  arerment  "thai 
the  defendant,  not  regarding  his  said  promise  and  undertaking."    fcL 

ft,  ADmasiON  or  Evidxngb  itndkr  Count  roR  Sxduotion  in  action  for  breach 
of  promise  of  marriage  is  not  ground  for  the  arrest  or  reversal  of  the 
Judgment,  for  this  evidence  could  properly  have  been  admitted  under 
the  oonni  for  the  breach  of  promise  in  aggravation  of  damages.    Id, 

MARRIED  WOMEN. 

Mabkiid  Woman's  GmNo  hbr  Own  Notb  roR  Pbxoc  or  Sumjis  bou^^l 
1^  her  for  her  husband's  farm  is  not  conclusive  evidence  thai  the  la* 
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debtadneM  wm  inoarrtd  by  her  indiTidually;  the  qoeitloiis  of  hftt 
ageocy  and  her  hoBband'a  liability  are  for  the  jury.    Qate$  ▼.  Bromer^  530l 
See  Dower;  Easements,  3;  Trust  Dbeos;  Willb,  2,  S. 

MASTER  AND  SERVANT. 

1*  BviDENOE  OF  Willful  Trespass  by  Servant  will  not  render  the  master 
liable  as  a  trespasser,  without  express  evidence  that  the  latter  anthoriasd 
the  act.    McCoy  v.  MeKouxn,  264. 

2.  Person  Emplotsd  to  Cut  Logs  off  of  Certain  Premises  Belonodto  to 
HIS  Emploter,  and  who  agrees  to  deliver  them  to  his  said  employer  at 
a  certain  place,  is  alone  responsible  for  any  damage  oansed  by  floating 
said  logs  down  to  said  point  of  delivery,  as  the  relation  of  master  and 
servant  does  not  exist  between  them.    Moore  v.  Sanbome,  209. 

8.  Bmfloter,  when  Responsible  for  Act  of  Employee. ^An  injniy  most 
arise  in  course  of  the  execution  of  some  service,  lawfnl  in  itself  but 
negligently  or  unskillfully  performed,  in  order  to  render  the  employer 
liable  for  the  act  of  his  employee;  as  for  a  wanton  violation  of  law  liy  a 
servant,  although  occupied  about  the  business  of  his  employer,  the  ser- 
vant alone  is  liable.    Id, 

See  Insurance— Fire,  9;  iNaDRAVCB-^MARiNE;  Nbouoencb,  S. 

MAXIMS. 

ICazim  Afplihd,  No  One  can  Make  Anothib  bis  Dkbiob  witboot  n 
Oohbkht.    Moore  v.  Thomson,  550. 

See  Mistake. 

MEDICAL  BOOKS. 
See  Pleading  and  Pracrcb,  12. 

MISREPRESENTATIONS. 
See  Insurance— Fire;  Sales,  9,  l(k 

MISTAKE. 
loNOEAKai  OF  Law  is  No  Excuse.    SkUe  v.  Mclnitre^  568. 
See  Coan,  2,  3;  Criminal  Law,  5;  Easements,  2;  Elbotionb,  1;  BQViTr« 
6;  Pleading  and  Practice,  13,  14;  Trespass,  3;  Wilu»  6L 

MONET  HAD  AND  RECEIVED. 
See  Assumpsit,  2. 

MORTGAGES. 

1.  Chattel  Mortgage  on  Stock  of  Goods  in  Mortgagor's  Stobe»  iriiiok 
purports  to  reserve  a  right  in  the  mortgagor  to  sell  and  deliver  (except 
on  credit)  from  time  to  time,  and  to  replace  the  goods  deliveared  with 
others,  is  void  on  its  face  for  fraud  towards  other  orediton.  Bdgett  t. 
Hart,  532. 

S.  Referemck  in  Release  op  Mortgage,  to  Instrument  on  Reoord  afieok* 
ing  the  land,  is  constructive  notice  of  the  contents  of  each 
Howard  In$,  Co,  v.  Hcdsey,  47S. 
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■  «0V  BOOSD  TO  IvqOJBMt  BDOBI  fiSLlAflDia  BmBOH  of 

IIm  land,  whelher  any  portion  has  been  ooamy^d  or  inwrniWed  sinee 
Ui  Unatteehed;  Imt  will  retain  the  rig^  to  have  tha  land  acOd  m  tha 
ianrerae  oider  of  alianationf  nnleaa,  bef era  giving  the  lalaaaey  he  had 
aotnal  or  oonatmotiTe  notioe  of  aaoh  aabaeqnent  allmation  or  inoiun- 

0aa  FAiapuMB,  7;  NioanABLa  Im8kbumiiit8»  18;  SrAVon  ov  TiimraTinwat 

Taora  Dbm;  YnmoR  JkXD  Vihdiii^  8»  4b 

MOnOKB. 
See  CoarsMPT. 

MUinCIPAL  OORFOBATIONa 

See  OdmmoncurAL  Law,  S-17;  EminEKT  Doicain,  2, 3}  HmwAii^  t^ 
Lmnronomi  9-11;  Oiiiob  and  OmoEBa;  RinaoAWib  & 

MURDER. 
See  Cmmtwjm.  Law,  10-12, 14-16;  Byi»Bioa»  14 

MUTUALITY. 
SaaOmnouois,  1;  Spsomo  PBBfonuaQi^  S 

MUTUUM. 

See  Bailments^  <• 

NAMES. 
See  EviDXMoa»  4 

NAYIGABLE  WATER& 
See  Watkbooubsis. 

NAVIGATION. 
See  Watebcoitbssu,  3,  5,  10-l(k 

NECESSARY  PARTEBS. 
See  Plsadinq  and  Pbaotioi,  2^  3» 

NEGUQENGK 

L  Om  Enaornro  Buildino  to  Rent  must  Employ  Bbabohabu  Smx  mxd 
Dhjodtcb  in  its  ereotion,  regard  being  had  to  the  oaea  and  pnrpoaaa  lor 
which  it  ia  designed.     Oodlej/  ▼.  flofferty,  731. 

iL  OwKEE  OF  BcnLDiKO  THAT  Hs  HAS  ERECTED  Neouokmtlt  and  with  in* 
aofficient  and  improper  materials,  and  haa  rented,  ia  liable  in  damagea 
for  injuries  to  one  employed  in  the  bnilding  resulting  from  its  inauffioient 
oonatruction.    Id, 

It  On  ERBcnNO  Building  Expectinq  to  Rent  It  as  Wabbhouse,  and 
knowing  that  in  such  case  a  strong  building  would  be  needed,  anitable 
for  heavy  storage,  and  knowing  after  its  completion  that  there  were  dj- 
feota  in  it  which  unfitted  it  for  the  designated  purpose,  who  leaaea  it  for 
warehouse  purposes,  yet  does  not  stipulate  in  his  lease  againat  ita  beiiig 
aaed  for  heavy  storage,  is  liable  in  damages  to  an  employee  of  the  lessee^ 
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wbo»  while  attending  to  hia  proper  boanew  tliereia,  ia  injured  liy  ^bft 
&U  of  the  bnilding.  Id. 
4.  Onb  Injured  bt  Fall  or  Btjildino  Nbquobntlt  GoirarBUcrxD  amy 
show,  in  a  suit  for  damages  against  the  owner,  that  the  owner  knew  that 
it  would  be  necessary  for  the  building  to  be  of  the  strongest  kind  in 
order  to  be  suitable  for  the  purpose  for  which  it  was  used  at^  the  time  of 
the  accident,  and  that  he  expected  to  lease  it  for  this  use.    Id, 

5.  EmPLOTSS  OV  RaILBOAD  Ck>MPANT  MAT  RSOOVXB  DAMAGES  FROM  COBPO- 

BATION  for  a  personal  injury  received  through  defects  in  the  machinery 
intrusted  to  him  to  use  (here,  through  the  bursting  of  the  boiler  of  a 
locomotive  on  which  he  was  employed  as  fireman),  upon  proof  that  the 
corporation  had  been  notified  of  the  weak  or  defective  coiidition  of  the 
machinery,  and  had  failed  to  repair  or  replace  it*  Keegan  w.  IFeaferm 
B.  B.  Corp.,  476. 

6.  Tebm  *'Neoliobnoe'*  has  Dim&BNT  Mkanincvs  in  relation  to  diflferent 

causes  of  action.  In  some  cases,  it  means  a  very  slight  absence  of  care 
and  prudence;  in  others,  the  absence  of  reasonable  care;  and  again,  aoofa 
want  of  care  as  makes  gross  negligence.  Baliimore  A  &•  Rm  R,  Oo,  ▼. 
Woodniff,  72. 

7.  Degree  or  Keglxoenob  Bequisite  to  Bekdeb  Bailboad  Compaht  Tiianrj 

in  damages  for  fire  occasioned  by  its  locomotives  to  property  on  the  line 
of  the  road  is  that  which  arises  from  a  want  of  reasonable  care  and  dihr' 
gence,  and  not  that  arising  from  the  absence  of  the  slightest  or  le^  eaie 
or  caution.    Id. 

8.  Tebm  *'  Reasonable  Care  and  Diuoencb,"  as  applied  to  firea  on  line  of 

railroad  caused  by  engines  running  on  the  same,  means  having  enginfis, 
properly  constructed,  in  good  order,  with  suitable  fixtures  for  preventing 
injuries  by  fire;  the  spark-catchers,  such  as  are  known  to  the  company 
to  have  been  used  and  approved  of,  and  best  calculated  to  prevent  the 
emission  of  sparks,  while  allowing  sufficient  draft  to  create  steam  enough 
to  propel  the  engine  at  proper  speed;  and  such  care  and  diligence  in 
using  the  locomotive  upon  the  road  as  would  be  exercised  by  akillfnl, 
prudent^  and  discreet  persons  having  control  of  the  engine,  regarding 
their  duty  to  the  company,  and  having  a  proper  desire  to  avoid  injuring 
property  along  the  road.    Id. 
See  Bailments,  7;  Common  Cabrzbbs,  1,  2;  Guabantt,  4;  Hiomwatb;  Iv- 
subancb— FntEk  9;  Judgments,  8;  Masteb  and  Sebvaht;  PttTmoiawiii 
Bailboads,  6,  6;  Specific  Perfobmance,  1,  2;  Wills,  2. 

NBQOTIABLE  INSTBUMENTS. 

1.  Pabtt  Signing  his  Name  to  Blank  Bill  ob  Note,  either  as  drawer, 
nuiker,  or  indoraer,  and  delivering  it  to  another,  thereby  gives  that  per- 
son authority  to  fill  it  up  in  any  manner  he  pleases,  not  inconsistent  with 
the  character  of  such  paper,  and  is  liable  to  a  party  taking  it  withoot 
notice.    Daivii  v.  Lee^  ^iffj. 

%  Pabtt  Who  Signs  Blank  Paper  Makes  Holder  his  Agent,  aa  the  blank 
signature  operates  as  a  general  letter  of  credit,  which  authorina  the  pv^ 
to  whom  it  was  intrusted  to  fill  it  up  as  he  chose.    Id. 

IL  Whebe  Loss  Oocubs  to  Holdxb  of  Blank  Papeb  without  not&oe»  tha 
principle  that  where  one  of  two  innocent  parties  must  saflfor,  he  who 
been  the  cause  of  the  loss  must  bear  it^  applies.    Id. 
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4k  DiBCauEPANcr  EzisTDro  bbtweek  Amoxjvt  Stated  ik  Bodt  of  CibtivI- 
OATB  or  Dbpostf  and  that  stated  is  the  maxgin,  or  at  the  bottom,  will 
be  controlled  by  the  amount  stated  in  the  body  of  the  instrument.  Payne 
Clark,  333. 

5.  Whebb  Gxbtifigatx  or  Depostt  States  Amount  in  Bodt  or  Instrument 
as  "one  thousand  and  fourteen  dollars  (in  funds  as  below),"  in  the 
margin  as  $1,014,  but  at  the  bottom  as  '*  currency  $404,  cash  $1,010, 
[total]  $1,414,"  the  amount  stated  in  the  body  of  the  certificate  controls 
the  specification  of  funds  at  the  bottom;  and  if  the  plaintiff  declares  upon 
the  instrument  as  for  one  thousand  four  hundred  and  fourteen  dollars,  an 
instruction  that  he  can  not  recover  is  correct,  though  the  defendant  ac- 
knowledges his  indebtedness  for  one  thousand  and  fourteen  dollars.    Id, 

••  P&OMissoET  Note  is  Prima  Facie  Evidence  or  Good  Consideration, 
and  imports  such  until  the  contrary  is  shown;  hence,  evidence  that  part 
of  a  claim  in  the  settlement  of  which  a  note  was  given  was  illegal 
would  be  insufiicient,  as  the  credits  allowed  might  have  covered  the 
illegal  partb  That  part  of  the  consideration  which  was  iUegal  most  be 
distinctly  shown.  Adams  v.  IlacheU,  376. 
7.  Presentment  or  Note  to  Maker  or  Demand  at  Proper  Place  u  not 
Excused,  bo  as  to  charge  the  indorser,  by  the  fact  that  the  maker  has 
absconded,  leaving  no  visible  property  subject  to  attachment,  although 
the  indorser  knew  of  such  absconding.  Pierce  v.  CcUe^  176. 
8»  NoncB  TO  Indorser  of  Maker's  Default  is  Premature  if  given  before 
the  close  of  business  hours  on  the  last  day  of  grace,  although  after  bank 
hours,  when  no  presentment  to  or  demand  upon  the  maker  has  been 
made,  and  the  note  is  not  payable  by  its  terms  or  by  usage  at  a  bank, 
nor  placed  in  a  bank  for  collection;  and  this  although  the  indorser  knew 
that  the  maker  had  absconded.  Id. 
9l  One  Writing  his  Name  on  Back  of  Note,  whether  Nbootiable  ob 
NOT,  to  which  he  is  not  a  party,  and  before  delivery  to  the  payee,  is  to 
be  treated  as  a  maker  of  the  note  in  the  absence  of  evidence  of  a  con- 
trary intention.    Lewis  v.  Harvey ,  286. 

10.  Party  Indorsing  Note  before  Deuvert  to  Payee,  and  Charged  ae 
Maker,  may  show  that  he  signed  as  indorser,  not  as  maker,  and  that 
such  was  the  understanding  of  the  parties  at  the  time.     Id. 

11.  Burden  of  Proof  is  upon  Party  Indorsino  Note  before  Delivery  to 
Payee,  and  charged  as  maker,  to  show  that  the  parties  making  and  ao- 
cepting  the  paper  regarded  it  only  as  paper  indorsed  by  him.    Id, 

12.  Indorsement  by  Third  Party  to  Render  Him  Liable  as  Maker  need 
not  be  made  contemporaneously  with  the  execution  of  the  note;  if  made 
before  the  note  was  completed  and  put  into  circulation,  it  is  suffid^t.  Id, 

ISi  Evidence  that  Note  was  Presented  for  Payment  and  was  protested 
for  non-payment  is  sufficient  proof  that  payment  was  refused.  Burgem 
V.  Vredand,  408. 

14.  Parol  Evidencb  is  Admissible  to  Prove  Conterts  of  Notiob  of  Pro- 
test.   Id, 

16.  Evidence  that  Notice  of  Protest  was  Given  without  proof  of  the  oon- 
tents  is  prima  facie  evidence  that  the  notice  was  in  due  form.    Id, 

10.  Notice  of  Pbotest  Need  not  State  in  Terms  that  the  note  was  pre- 
sented for  payment,  or  that  the  bolder  looks  to  the  indorser  for  paymenftb 
If  these  appear  by  implication,  it  will  be  sufficient.    Id, 
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17.  KoROi  09  Tmofon m Uul  Aoold  be  mtiled  in  tim*  to g^  hfUbetoJi 
of  the  cbj  ftflor  dkhonor  that  eloeee  after  tiie  oonuneoMnient  «f  vmX 
baeiiieei  hoars  in  order  to  bind  the  indorMr.    Id. 

18.  Rbi.babtnq  IHDOBSK&— Salb  ot  MORTGAGED  Feopsbtv: — A.  and  B.  iD- 
doraed  three  promisKiry  notes,  payable  at  different  datogp  upon  eooditioa 
that  the  maker  shonld  ezecnte  amortgsge  to  the  payees  oonditioiied  thai 
the  mortgaged  property  shoold  be  sold  if  said  notes  were  not  paid  at 
maturity.    The  first  note  fell  due,  was  protested,  eta»  bat  w&s  rephoed 

*  by  a  new  note,  with  the  oonsent  of  all  oonoerned.  After  the  ocigiiial 
bat  before  the  new  or  any  of  the  other  notes  fell  dne,  the  mortgaged 
property  was  sold,  with  the  oonsent  of  the  mortgagor  and  maicer  of  the 
notes,  bat  not  of  the  indorsers,  and  the  proceeds  of  the  sale  applied  to 
the  payment  of  the  two  notes  first  falling  due,  without  protesting  them, 
and  salt  was  brought  against  the  irdorser  upon  the  third  note:  HMf 
that  the  right  to  sell,  which  arose  when  the  first  note  was  not  paid,  ccaswi 
with  the  snfastitation  of  the  new  note,  and  that  a  sale  before  the  matority 
of  said  new  note  violated  the  contract  between  the  parties,  and  dlaohniged 
the  indorser.    Mayhew  v.  Boyd,  101. 

19.  Maxkb  ov  Aooommodatiom  Note  car  hot  Sbt  up  Want  ov  Oohsidkba- 
TiON  as  a  defense  against  it  in  the  hands  of  a  third  person,  thon^^h  it  be 
there  as  collateral  secarity  merely.    Lord  v.  Ocean  Bank,  728. 

90l  Acx»mmodation  Paper  is  Loan  of  Makbb^i  Gbedit  without  KvasBio^ 
noM  as  to  tlio  manner  of  its  use.     Id. 

ML  Fact  that  Holder  has  Other  Collateral  Seoubities  fOR  Samx  Dkbt 
more  than  sufficient  to  cover  it  without  the  accommodation  note,  also 
pledged,  but  which  have  not  been  realized  so  as  to  extinguish  the  debt, 
is  no  defense  for  the  accommodation  maker  sgainst  the  pledgee  of  the 
note;  but  if  the  debt  had  been  so  extinguished,  the  pledgee  oonld  not 
recover.    Id, 

t8>  Legal  Title  to  Note  Payable  to  Order  or  **  C,  Guardian,"  xtcl,  is 
in  C,  and  passes  by  his  indorsement  to  a  &ona  ,/Sde  assignee  for  value 
without  notice,  the  words  "guardian,"  eta,  being  mere  (ieseripffo  per« 
f09U8.     Thornton  v.  BanJan,  338. 

O.  Bill  Drawn  bt  Partt  Who  Signs  Hocsblv  ab  Agent,  and  requests  the 
drawee  to  "  charge  same  to  your  agency  at  N.,"  discloses  upon  its  face 
saffident  facts  to  put  a  prudent  man  upon  inquiry  as  to  whether  the 
drawer  signed  in  a  representative  capacity,  or  intended  to  bind  h^m"^^^ 
personally.    Davia  v.  Hender&on,  229. 

H.  Indorsee  ought  in  All  Cases,  when  Consistent  with  Jusnci,  bb  Con« 
PINED  TO  Contract  as  made  and  assented  to  by  the  principals  thereto. 
This  rule  is  relaxed  only  in  favor  of  innocent  holders,  who  have  reason 
to  believe  from  the  language  employed  that  no  restrictions  or  limitations 
to  the  liabilities  of  the  parties  appearing  to  be  bound  was  intended.  But 
where  it  appears  that  with  ordinary  prudence  the  indorsee  oould  have 
discovered  what  was  intended  by  the  contract,  this  limitation  does  not 
apply.    Id, 

|&  Monet  Paid  on  Joint  Promissory  Note  bt  One  Maker  oan  not  b* 
DiVFERENTLT  APPUED  by  an  arrangement  between  the  persons  paying 
and  the  payee;  the  other  promisors  are  discharged  to  the  extent  of  sndl 
payment,  and  the  one  making  the  payment  can  not  restore  their  liability 
by  any  arrangement  with  the  payee-     I)roat  v.  Martin,  353. 
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or  FlunaawRT  Non  btOitb  of  Two  or  MobbOo-fboiosob* 
dow  not  niM  the  preramption  as  against  his  oo-prominn  that  he  paid 
the  whole  <tf  it.    Beald  y.  Jkuffs,  W. 

v.  Bdbobv  of  Pboqf  in  AonoH  on  Bank  Bill  Shown  to  bays  bebb 
SXOLIN  is  not  on  the  plaintiff  to  show  that  he  obtained  it  fairly  and 
under  sach  drcnmstanrtfis  as  entitle  him  to  maintain  an  aetionon  it. 
The  harden  is  on  the  defendant  to  show  that  plaintiff  did  not  so  re* 
odve  it.     Wffer  v.  Dorchester  and  JlliUon  Bank,  138. 

Vb  ToKAL  Failubbof  Considbbation  18  Good  DnrBNSB  to  an  action  on  » 
promissory  note,  and  a  partial  failnxe  will  be  an  taunnr  pro  ianto^  if  the 
amonnt  of  sooh  dednetion  is  to  be  asoertained  by  mere  oompotatioiL 
Drtw  r.  Towie^  8B0. 

8ao  AoBNcr,  1^  3;  CoaariTUTiONAL  Law,  2;  Obimival  Law,  9%  Bsbootobb 
AND  ADMiNmBAiOBS,  2;  Mabbibd  Wombn;  PuumNO  AND  Pbaoiiob» 

7|  SUBBTTBHIP,  1;  USUBT,  2. 

NEW  TBIAL. 
Sea  Plbadinq  and  PBAonoB^  29. 

NOTES. 
Sea  Nbgotiablb  In8tbumbbi& 

NOTICE. 

L  To  Bind  Dbfbndant  in  Pbbsonal  Action,  he  most,  onlem  he  waive  notloo 
by  appearance,  be  served  with  notice  of  the  institntion  of  the  soit,  so 
that  he  may  have  an  opportanity  to  appear  and  defend.  Tkompton  v. 
SUamboeU  J.  D.  Morton,  658. 

t»  No  'Pbbsonal  Noticb  to  Pabtt  Imtbbbred  is  NaoBsaABT  or  Pboobed- 
INO  IN  Rbm,  the  action  of  the  court  having  relation  merely  to  the  thing 
or  property.    IcL 

t»  NonoB  WILL  not  bb  Imputxd  from  Mkbb  Rboobdino  of  the  snbseqnent 
deed,  or  from  the  fact  that  the  mortgagee's  solicitor  in  another  employ* 
meat  acquired  the  information.    Howard  Ins,  Co,  v.  Halaey^  478b 

Bee  AoBNOT,  8,  7-10;  Common  Carrbebs,  5,  6;  Exeootobs  and  Adminib- 
TBATOBSy  11;  Goabantt;  Insitrahce— FnuE,  87,  88;  Landlobd  and- 
Tbnant,  3;  MoBTOAQBS,  2,  3;  Negotiablb  InbtbumbniBv  1,  8,  8,  I4-17» 

on  oa 

NOnCE  OX)  QUIT. 
See  Landlobd  and  Tbnabt»  S» 

NUISANCES. 
See  Injunctions,  4»  0»  & 

ODD  FELLOWa 

See  CORFO&ATIONB,  2. 

OFFICES  AND  OFFICEBS. 
XIqiwv  Tbxabubbb  and  Collbcior  is  NOT  ExoosBD  FBOM  Failubb  «o  Pat 
ofbb  Monbt  Colleotxd  by  him  by  its  loss  throagh  theft  withoat  hi* 
ianlt.    Haneoek  v.  Bernard,  171. 
Bee  AxTAOBMBNT,  1,  2;  Corporations,  1;  Elbotionv  Injunohonb^  9, 1(V 

11;  Quo  Warranto. 
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onHKxro  OF 

InomAao»— Fdkb,  86;  W: 
ORDERS. 


PARiX)NS. 
8ee  CanaxAis  LiLW,  4-7. 

PARENT  AKD  CHILD. 

Ctnu^  mt  YiRBB  14  Mnta  04h  vot  Task  uvdb 
gmidolifldnn.    Jh^pree  r.  i>iQifw^  IML 

See  Pomota;  Tbubt  Dkkds;  Wnu^  AL 

PAROL  KVIDENCB. 

I    NaOOOABLI     IllBIKOMXHTB»     14;    RWJil 

nuuM,  7;  Tbuseb  avd  TE08mB»  6;  Wnub  8. 

PARTIES. 
See  JuDamm,  2;  Plbadiko  ahb  Pea0iioi»  9»  8|  UL 

PARTNERSHIP. 

1.  Aoisov  AT  Law  cav  vot  bb  Subeaxkxd  bt  Pabskxbship  AQAvrnw  Okm  m 
m  i^—g^woa  for  advanoas  mede  to  the  letter  by  the  fifm.  nompmrn  r. 
SieamboaiJ.  D,  Morton,  05a 

t.  BuBVivmo  pAmnnEB  of  Fibm  oah  hot  Maibtaix  PBOGBBUBa  br  Bm 
AOAlirCT  y BMEL,  of  which  the  deoeeeed  pertaer  was  the  owmt,  for  B»> 
teriala  and  labor  fnnushed  by  the  firm,  for  theee  are  ad^anoee  bj  a  co- 
partnerahip  to  a  member  of  the  firm,  and  a  plea  aettiiig  forth  tfaeaa  laoli 
will  be  good  in  bar  of  the  action.    Id, 

H  SUBVIVIBO  PaKTNKB  of  Two  DiFVBBBlIT  FlBMB  MAT  JOIV  IH  QVB 

coanti  for  aoma  doe  him  aa  the  anrviying  partner  ol  each  id  aaid 

and  a  ooont  for  money  due  him  in  hia  individnal  oi^ad^.    Admtm  T. 

ffaebBU,S!S. 
4k  SuBViViKQ  Pabthbb cab bot Rbooybb ublbbb Pabsbbbbbip  FoMomnM 

BATB  SuflXAiBBD  AonoB  in  tiie  life-time  of  the  deneaeed  parta», 

Thompmm  v.  SUamboai  J.  D.  Moritm,  658. 
lb  Wbbbb  Rbal  Bbkatb  n  Used  fob  Pabtbbbshif  PubtomBi  and  paid  for 

with  partnerdilp  fonda,  it  ia  nnneceeaary  that  then  ahoold  be  an  egrea- 

nent  among  the  partnen  that  the  land  ahonld  be  partnecahip  piopertiy. 

/orvit  Y.  Brook$t  360. . 
••  Spbbbqubbt  Attaohmbbt  bt  Cbbdiiobs  of  Pabtb  BBauiF  Who  havb  Aa^ 

CAOBBD  PBopbbtt  OF  FnLM  takea  precedence  d  a  prior  attanhmunt  fay 

evediton  of  the  individnal  membefs  of  the  Ann  who  have  attaohed  tiM 

nine  property.    /<•• 
i;  PABnrBBSBip  OBBDnoBfl^  nr  Obdbb  to  Avail  THSiiBBLTBi  ov  nam 

BiOBn  OF  PBunxvT,  in  oaae  of  oonflidang  attaohmenti  with  indifidaal 

eveditot%  segoive  noUdng  moce  than  a  valid  exeentiop  ptq|i»\y  kfied. 

Mi. 
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8l  TmrmBmft  in  PABmrntsmp  Only  Passes  to  Person  GoMuro  nr  Bight  ov 
Pabtiheb,  be  the  traziBfer  effected  by  whatever  mode,  and  rach  interest 
can  not  be  tangible,  can  not  be  made  available  or  be  delivered  bnt  under 
an  aoconnt  between  the  partnership  and  the  partner,  and  it  is  an  item  in 
the  acconnt  that  enough  mast  be  left  for  the  partnership  debts.  SaJber's 
Appealf  752. 
9l  Sight  to  Contike  Pa&tnbb,  or  Those  Clauono  under  Him,  to  Inter- 
XST  IN  Surplus,  after  payment  of  the  partnership  debts,  is  an  equity 
resting,  not  in  the  creditors  of  the  firm,  but  in  the  remaining  partners 
alone,  who  may  insist  upon  it  or  waive  it  at  their  pleasure,  leaving  the 
careditors  to  the  personal  responsibility  of  the  partners  who  contracted 
tlie  debts.  The  creditors  have  no  lien  on  the  partnership  property,  and 
must  work  out  their  preference  through  the  medium  of  the  partners 
whose  interests  remain  undisposed  of.     Id, 

IOl  Partner's  Engagement  to  Pat  Partnership  Debts  is  but  Personal 
CSoNTRACT,  and  creates  no  lien  where  it  is  entered  into  by  him  on  a  sale 
to  him  of  his  partner's  interest;  and  such  partner  need  not  appropriate 
the  partnership  assets  to  the  payment  of  partnership  liabilities.    Id. 

11  Partners  are  not  Deprived  of  Right  ov  Assigning  Partnership 
Assets  for  the  payment,  without  preference,  of  all  the  debts  of  the  firm 
to  whom  the  property  belonged  at  the  time  of  the  assignment,  by  the 
Pennsylvania  act  of  1843  to  prevent  preference  in  assignments.    Id, 

11  Transfer  op  Interest  bt  Portion  op  Partners  to  Others  does  not 
DisoHAROB  Original  Partners  nor  impose  upon  the  subseqiient  firm 
any  new  liabilities  to  the  creditors  of  the  first.    Id. 

See  CO^ENANOT,  1. 

PATENT  AMBIGUmBS. 
See  Evidence,  5,  0. 

PAYMENTS. 
8m  Astachmemts,  7}  Conpuot  op  Laws,  I;  Oontraoib,  10;  FaoiobSp  6»  7{ 
Inpanot,  3;  Nbootiablb  Instruments,  25,  26;  Pliadino  and  PIlao- 
ncBf  6^  7* 

PENAL  DAMAGES, 

See  Trespass,  2. 

PERFOBMANCE. 

lee  CoMMoir  OABiinnw,  l,  7;  Ck>NTRA0T8,  2^;  Bzeootobs  and  Admir]»> 

TRAiosSy  3;  Spsgivio  Perpormance;  Vendob  and  VxNDn,  3. 

PHYSICIANS. 

I.  PBmOIAJr  OR  SUBOEON,  WITHOUT  SPEOIAL  CONTRACT  POB  PURPOBB,  IieTW 

stipulates  for  tiie  snceetful  conclusion  of  his  Mrvioes,  nor  Is  he  erer  a 
warrantor  or  insurer.  LeighUm  v.  Sargent,  38S. 
t  Pbtsioian's  OB  Surgeon's  Impued  Contract  with  his  Employer  i8» 
that  he  pcesoeses  tliat  resaonable  degree  of  learning,  skill,  and  ezperi- 
•Doe  whioh  is  ordinarily  possessed  by  the  professors  of  the  ssme  art  or 
icienoe;  that  he  will  use  reasonable  and  ordinary  care  and  diligence  ia 
thf  eivvtion  of  his  skill  and  the  application  of  his  knowledge;  that  ha 
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will  turn  hiM  befeft  JadgdM&t  m  to  tlie  treainwnl  of  Urn 

hisoluilge.    Id, 
IL  FBfBiuiAir  OB  SinMnov  bbovid  bb  C^abobd  wrb 

EluiOBS  only  wher^  nioh  mon  ooold  not  haTO  arlMa  ejioBpt  Crooi 

of  reMOQiMo  akill  or  diligenoe.    /d. 
i.  Phtbiciak  is  HorRBapoiiBiBLBroB  Ebbobsot  JuDoiCBNT  as  to  tte  frap*' 

treatmoiit  to  i^ly  in  a  portioiilar  cms.    Id. 
•i  SrxDBircB  THAT  PrasoN  AooDsxD  oy  Kbouobbob  and  UmKiixvumB  is 

tiio  treatment  of  a  broken  ankle  waa  edneated  at  a  gnedkail  aehool  cf 

higli  repate,  waa  a  regularly  ednoated  and  akillfid  pkjnofaBi  «nd  OTr> 

goon,  iapfoper  and  ilioold  be  admitted.    Id. 

PLBADINa  AND  PRACmCE. 

L  CouBT  WILL  Always  Pbbtbht  Cibcuitt  ov  Aotiobb  whooervr  H  ean  bt 
done  and  the  rights  of  the  parties  be  sabotsntiaUy  preservwL     €hrr  r. 

SL  All  Pbbsobb  Ihtbbbscid  ik  SuBJacr-itATrBB  oy  Suit  vubt  bb  Mabs 
Pabtdes.    JUa^  V.  SmUh^  594. 

S»  AasiaNOB  or  Bond  must  bb  Madb  Pabtt  in  Aotion  aoaimbt  ABsnzKst 
oalling  him  to  acooont  for  it  by  one  olaiming  to  be  entitled  to  the  bond. 
In  snoh  a  case  it  is  not  a  sufficient  answer  tiiai  the  assignor  fa  dead  and 
that  there  ia  no  personal  representative,  as  it  is  the  daty  of  tbe  party 
seeking  relief  to  procure  a  representative,  and  it  is  therefore  no  answer 
for  the  plaintiff  that  he  is  the  representative.    Id, 

i.  Common  Opinion  among  Eminbnt  Jubists  may  be  appealed  to  as  evidence 
of  what  the  law  was  considered  to  be,  on  a  point  to  which  there  are  no 
cases  to  the  contrary.    Armstrong  v.  JUsUaUf  115. 

Si  Action  is  not  Abated  by  Subsequent  Oommenobmsxt  and  proseentian  to 
judgment  in  the  courts  of  a  foreign  nation  of  another  aotion  based  on  the 
same  cause.     Wood  v.  Oximble,  135. 

0.  Plea  in  Abatement  will  be  Allowed  upon  suit  brought  before  a  jnstioiv 
where  the  payee  of  a  bond  indorsed  thereon  a  payment  for  the  pnipoie 
of  bringing  the  amount  within  a  jusUce's  jurisdiction.  Jfoors  v.  noM- 
•on,  550. 

7»  When  Allegation  in  Bill  Claimed  that  Check  was  Paid,  and  then  de- 
tailed the  manner  and  circumstances  of  its  payment,  and  the  latter  d$ 
not  show  facts  constituting  a  valid  payment,  a  demuirer  to  the  bill 
should  be  sustained.    Redmond  v.  Dtcharmm^  418. 

Si  Whsbe  Eveby  Allegation  of  Fbaud  Chabobd  nr  Bill  la  Met  abb 
Bbnied  by  answer,  and  no  effort  is  made  by  the  psr^  ehaiging  the 
fraud  to  sustain  it,  the  other  party  ia  entitled  to  the  full  benefit  of  the 
answer  so  far  as  the  same  is  responsive  to  the  bilL    AUen  v.  CoU^  416. 

Il  Whateveb  is  not  Said  in  Ajfidavit  or  Dernsb  m  Taken  botto  Sziar. 
Lord  V.  Ocean  Bcmk^  728. 

lOl  Whebb  Coubt  has  No  Authobity  to  Take  Cognizance  of  the  subjeet- 
matter  of  the  suit,  the  proceedings  may  be  dismissed  at  any  stage  of  the 
case  when  that  fact  is  made  to  appear;  but  to  take  advantage  of  a  per> 
sonal  exemption,  the  objection  should  be  interpoeed  before  pleading  ts 
the  merits.     Thompson  v.  Steamboat  J.  D.  Morton,  658. 

IL  Plainti7f'8  Evidence  in  Heply  may  be  Received  ob  not,  in  the  disovs* 
tion  of  the  presiding  judge.     Aahwortfi  v.  KiUridge,  178. 
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Ul  V Muau.  Books  eyui  vot  ra  Buo)  to  Ju»t  a^idmrt  the  objwtioa  of  tha 
other  aide,  eTen  if  it  be  oftid  that  only  rach  worka  of  good  and  estab- 
Uahed  authority  shoold  be  read.    Id, 

13.  €k>OBT  Of  Reooju)  mat  Co&ebct  Mivtakss  in  ns  Bkobim^  which  do  not 
arise  from  the  judicial  action  of  the  court,  bat  from  the  ouatakee  of  iii 
recording  oiBcer;  and  this  it  n^y  dc^  either  on  soggestion  or  motiim  of 
those  interested,  or  upon  its  own  certain  knowledge  and  mere  motioii. 
LewiB  v.  Ro88^  49. 

14.  AvTXB  ExriEATiON  ov  Term,  Court  mat  Amsnd  Clkbioal  Ebbobs;  bat 
anything  which  enters  into  the  consideraticm  of  the  court  and  constitatea 
port  of  the  judgment  can  not  be  changed  after  the  term.  WMtwtU  v. 
Swory,  22a 

lA.  Whzrb  Ooubt  has  Powxr  to  Ambkd,  all  the  parties  to  be  afifected  by 
such  amendment  should  be  cited  before  the  court.    Id, 

16w  iNaTBUcnoN  Unsupportbd  bt  Eyibbncb,  properly  appearing  in  the  trial, 
should  be  rejected.    Marshall  v.  Honey,  92. 

17.  Inbibdotiok  is  Erbohbous  when  its  EmscT  is  to  Taxb  Oasb  ibom 
JuBT,  as  where  the  instruction  is  simply  that  there  u  no  eridenco  to  a 
certain  point,  this  point  only  impliedly  affecting  the  point  in  oontroTersy, 
and  there  being  other  evidence  from  which  a  verdict  might  have  been 
rendered  for  the  defeated  party.     Tibeau  ▼.  Tibeau,  329. 

1&  YeBDIOT  mat  BE  DlBECTXB  INDEPENDENT  GT  CONSENT  OV  PaBTIBS,  whSD- 

sfver  the  party  on  whom  the  burden  of  proof  lies  wholly  fails  to  sustain 

it  by  evidence.    People  y.  Cook,  461. 
19*  Admission  of  Evidence  on  Count  not  Qood  in  Law  is  not  ground  for 

fwrrest  or  reversal  of  the  judgment,  when  the  evideAoe  might  have  been 

given  under  another  good  count  of  the  declaration.     Hoper  v.  Clay,  314. 
80.  Befusal  to  Charge  upon  Point  is  No  Ground  for  Reversal  when  no 

injury  was  thereby  done  to  the  party  making  the  request.    Chase  v. 

Washburn,  623. 

21.  Instbuotion  Assuming  that  Propertt  was  Damaged  in  the  manner 
complained  of  is  defective,  notwithstanding  the  proof  established  the 
fact  beyond  a  reasonable  doubt.    Baltimore  Jb  8,  R,  H,  Co,  Woodruff,  72. 

22.  Instruction  that  there  is  No  Evidence  that  will  Warrant  Jurt  in 
Finding  for  Plaintiff  is  erroneous  when  the  plaintiff  has  introduced 
any  evidence  conducing  to  support  his  cause  of  action.  Houghtaling  v. 
BaU,  331. 

23.  Reversal  mat  be  Had  fob  Instbuctions  Cobbect  in  Abstbact,  but  not 
adapted  to  the  case  stated  in  the  pleadings,  such  instructions  being  given 
to  tiie  jury  in  response  to  an  inquiry  made  by  them,  and  after  the  case  had 
been  tried  on  the  theory  stated  in  the  complaint.  Lund  v.  T^yngsborough^ 
159. 

24.  Exceptions  will  not  be  Considebbd  unless  Set  out  nr  Pafbb-book 
as  the  rule  of  court  requires.    IMmer  v.  Stuber,  744. 

26.  Oenebal  Exception  to  Chabob  Which  Contains  Two  Pbopositions, 
one  of  which  is  clearly  right,  will  not  be  available,  even  though  the 
other  proposition  be  erroneous.    Hart  v.  B.  d:  8,  R,  R.  Co.,  447. 

28.  Bill  of  Exceptions  Sealed  but  Unsigned  by  the  court  is  not  defeotiva 
when  it  is  followed  by  a  second  bill  regularly  signed  and  sealed,  and  ra- 
ferring  to  the  subject-matter  contained  in  the  unsigned  bilL  BaiUimor§ 
S  8.  R,  R.  Co.  V.  Woodruff,  72. 
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S7.  JuDoimiT  D  AmnjuED  vr  Afpbal  *o  SoPBim  Ooubx.    Aafe  r.  Jfi^ 
Intirtf  606L 

28.  Affbal  ntoM  Fikal  Dbcbxb  Opens  up  Wholi  Mbbb  or  djmm 
ing  the  Bnbjeot-matter  of  the  decree.     Twffx,  HewiU^  63^ 

29.  Appxllatk  Coubt  will  not  Distubb  YKKDicfp  ON  Gboubb  ov 
oiXNOT  OF  BviDSNCE,  when  there  Is  evideDce  twiding  to  laiipott  it. 
Boper  ▼.  OZcqf,  314. 

M.  OXNX&AL  PBINCIPLX  op  AiBINO  DsPBOIS  in  PLBADINa  K7  iNRNinfKST 

APTBR  Vbbdict  is,  that  where  there  is  any  defect^  imperfectiany  fs- 
omiseion  in  any  pleading,  whether  in  anhBtance  or  form,  whidi  would 
have  been  a  fatal  objection  upon  demarrery  yet  if  the  isBoe  joined  be  aoeli 
as  neceaaarily  required  proof  on  the  trial  of  the  facta  so  defeetively  or 
imperfectly  stated  or  omitted,  and  without  which  it  ia  not  to  be  preeuaied 
that  either  the  judge  would  direct  the  juty  to  give  or  the  jury  vonld 
have  given  the  verdict,  such  defect,  imperfection,  or  omianon  is  cored 
by  the  verdict.    Id, 

81.  Defendant  can  not  Appeal  from  Judqiixnt  in  his  Favos  becsnae  in- 
structions asked  by  him  were  not  given,  as  he  was  not  aggrieved  by  the 
result  of  the  trial  below.    Ringgcld  v.  Bcaie^t  106b 

82.  When  Appeal  is  Taken  upon  Demurbeb,  the  averment  in  the  biO  will 
be  taken  as  true.    Maddox  v.  WlUte^  67. 

See  Adyebsb  Possession,  7;  Attaohments,  6,  7;  Contempt;  Gofos;  Gbdd- 
NAL  Law,  12;  Bboeit,  1;  Eleotions;  Bquitt;  Evidbnob,  1^  S,  10; 
Exeodtors  and  Administuatobs,  12;  Fbaud,  1;  Hiohwatb,  4;  In- 
8CUAN0E— Fire,  12;  13, 18;  Judokentb,  8-10;  Mabbiaob  and  Divobobs 
Nbquoengb,  4;  Negotiablb  InstbumbntBi  6;  Notiob;  PABamoHBiip,  8| 
Quo  Wab&anto;  HAn.BOATW,  8. 

PLEDGES. 
See  Factors,  8; 

POSSESSION. 

See  AiTFBBfli  PoflBBsnoN;   Nbootiablb  iNSTBUioDraai  28|  ftcAion  m 

Fbaudb,  3;  Vendor  and  Ykndbb,  Ip  2. 

POWEBa 

Qbnbral  Pown  vo  Sell  Lease,  sto.,  Givxn  to  SnLAm»B  nr  Dibd  Ii 
grantor's  children  is  void,  and  a  sale  under  mob*  power  is  of  no  < 
Di»txdtm.8mltk  v.  iSMA,  681. 

See  Deeds,  5. 

POWERS  OF  ATT0BNE7. 
SeeAoENOT,  SL 

PRACTICE. 
See  Pleading  and  Praotioi. 

PRECATORY  TRUSTa 
See  Trusts,  1-8. 
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PREFERENCES. 
8m  Af**"""**  lOB  BmrxFiT  or  Gbkditobs,  1;  PAinnBBnp»  ^  IL 


FKESGRIPTIOK. 
8m  Aoimn  FMnaaioN;  Easkksmts,  2;  Svinm  op  IdMBAHonb 

PRESENTMENT. 
8m  KnoiiABLB  Instbumxntb,  7»  8,  UL 

PRESX7MPTI0NS. 

Ami  mm  FMB188I0V,   7;    AttOBUBT    AMD   ClDDIT;    BuiAAUffKRr  ASD 

InMLTBRnr,  6;  EAflDfXMn,  2,  3;  Bvidxiio%  1, 10;  LrauBAinn    Vii^ 
111  Nmorahji  Ihbsbumxhts,  20. 

PRINCIPAL  AND  AGENT. 
See  AosNcnr. 

FRENCIFAL  AND  SURBTT. 

See  SUBBTTSHIP. 

PRIVILEGE  OF  WTCNESSBBL 
See  WiTiman,2. 

PROBATE. 
See  Wills,  10. 

PROMISSORY  NOTES. 

BM  NiQOSLABLS  iMSKBUmBVil 

PROTEST. 
Nmoiiablb  JmvnmajKm,  IS-IB. 

PUBUGATION. 
Sm  Wills,  1. 


IMPROVEMENT& 
Law,  15-17;  Eaasmn  Jkaua%  Biniili%  % 

PUBUC  LANDS. 
SmTbupass,  2. 

PUBUC    USB. 
8eeDowBB,2. 

QUASI  C0BPORATION& 
8m  CoBPO&Anoira,  8^ 

QUESTIONS  OF  LAW  AND  FAOIL 
[ON,  7;  Insubakob— FiBi,  8»  10; 
Salbs,  3;  Statutb  or  Fbavss,  2. 
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QUO  WARRANTO. 
Aonov  IS  Natubs  ov  Quo  Wabranto,  aathorized  by  H«w  Toc^  Mde  of 
prooediuPB  to  be  bronght  for  determining  the  title  to  a  pablic  oflioe»  bei^g 
a  ciTily  not  a  criminal,  proceedingi  is  to  be  reviewed  by  afipeal,  not  by 
wxit  of  enor.    PtapU  t.  Cook^  451. 

See  Elections,  1. 

RAILROADS. 

!•  Mabtland  Railboad  Act  or  1838  Consibukd.  BaUimort  A8,E,  ML 
Co.  V,  Woodruff,  72. 

%  IxzapENDBNT  Railboad  COMPANIES  Opbratino  Roadb  Whicb  Fobm  Oov- 
inECTiNO  Route,  nnder  an  agreement  which  authorizes  the  agents  d 
eaob  to  sell  through  tickets,  are  each  so  far  liable  for  the  performance  of 
passage  contracts  that  a  passenger  may  sustain  an  action  against  the 
corporation  of  whose  agent  he  bought  his  ticket  iot  loss  of  baggage,  oo 
proof  that  it  was  not  delivered  to  him  at  the  end  of  the  trip  by  tlie 
agents  of  the  corporation  whose  road  is  the  last  on  the  connection.  Hawt 
V.  R.  <£;  S,  R.  R.  Co.,  447. 

Si  Railroad  Cokfant  having  Once  Located  thsib  Road,  under  a  charter 
that  fixes  merely  a  few  points  through  which  the  road  is  to  pass  from  it* 
commencement  to  its  tenninus,  leaving  the  location  of  the  road  between 
the  points  specified  to  the  discretion  of  the  corporation,  has  no  right  to 
change  the  location  either  upon  the  property  of  an  individual  or  froos 
one  part  of  a  street  or  highway  to  another.  LitUe  Miami  R*  R,  Co,  v. 
Naylor,  667. 

4.  Railroad  Compant  is  Liable  for  Damage  Caused  to  Gbocbbt  and 
Dwelling  by  a  relocation  of  their  road  upon  a  public  street  so  that  the 
track  lay  near  the  premises,  thereby  depreciating  their  value.    IdL 

&  Cabriebs  of  Passengers  on  Railroads  abe  not  Insubebs  of  the  lives 
and  limbs  of  their  passengers,  but  the  implied  contract  binds  them  to 
exercise  the  highest  degree  of  care  and  prudence,  and  makes  them  liable 
for  the  slightest  neglect.     Peters  v,  Rylands^  746. 

0.  OwNEB  ov  Fassbnoeb  Cars  Engaged  in  Cabrting  Passengers  over 
Track  Belonging  to  State,  by  which  olso  the  motive  power  is  fur- 
nished, b  liable  for  injuries  to  a  passenger  from  a  collision,  thoo^  it 
were  caused  by  the  negligence  of  the  engineer  who  is  employed  by  the 
state;  and  if  there  be  a  common  liability,  that  of  the  state  can  not  be 
enforced  by  action,  and  this  circumstance  does  not  diminish  that  of  the 
carrier.    Id, 

7»  Railroads  are  not  Private  Affairs  but  Public  Improvements,  atjd  it 
is  the  right  and  duty  of  the  state  to  advance  the  commerce  and  promote 
the  welfare  of  the  people  by  making  or  causing  them  to  be  made  at  the 
public  expense.    Sharpleas  v.  Mayor  etc.  of  Philadelpfiiiif  7o9.  - 

8.  Court  will  not  Determine  Amount  of  Citt*8  Interest  in  Proposed 
Railroad,  to  the  stock  of  which  such  city  has  been  authorized  to  sub- 
scribe. Such  matters  are  to  be  settled  by  her  own  officers  and  by  the 
legislature;  and  it  is  enough  for  the  court  to  know  that  the  dty  may 
have  a  public  interest  in  the  railroad,  and  that  there  is  not  a  palpable 
and  clear  absence  of  all  possible  interest  perceptible  by  every  mind  at 
fii«kbluiti.    Id. 

See  Corporations,  8-17;  Eminent  Domain,  2,  3;  Injunctions,  9, 10;  Kio- 

ugsng^  5-7. 
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RATIFICATrON. 
See  Factobs^  7. 

BEK^EIPTS. 
SeeBxLKABB. 

RECEIVEBS. 

1.  ApFOiXTMXirT  OP  Rbciivxb  in  Supplemxmtabt  PBOOEEDnras,  when  eom- 
pleted,  veeta  title  to  the  debtor's  efiiBct8»  real  m  well  m  penonal,  with* 
oat  fonnal  assignment*    Porter  v.  WiUiamt^  519. 

S.  Rtcbitxb  Appointed  in  SuppuEBfxirrABT  Pbogekdihgs  may,  m  repreaent* 
ing  the  creditora,  ane  to  aet  aside  an  asstgnment,  eto.,  made  by  tins 
debtor,  notwithatanding  it  may  be  obligatoxy  on  the  debtor.    Id, 

BSOOBDS. 
Wm  AMkxnm  asd  BixmtT,  1;  Cons,  2,  3;  EvidbnoHi  4|  MoBSOAOMb  8| 

KOTBOB,  S;  FUEADINO  AND  P&AOIICB»  IS. 

fiSFOBMATION  OF  INSTBUMENT8. 
See  EviDBNca,  8. 

RELEASE. 

Wanmr  AaKvowuBDOMBNT  ov  Monxt  as  Rboeivbd  *'iir  Fmx"  lor  m 
demand  for  nnliqnidated  damagea  ia  not  within  the  role  which  aQows  • 
simple  receipt  to  be  contradicted  by  parol;  but  is  treated  aa  a  lelaaM^ 
and,  nnleas  obtained  by  fraud,  etc,  bars  any  fortiier  daka.     Cm*  f^ 

See  MoBTOAaaB,  2,  S. 

BELIOIOUS  SOCaDETIBS. 
See  CoBPOBATioNa,  S-4. 

REMAINDEB& 
See  BsaoDiOBS  and  AjmonarmMTatm,  ^ 

REMEDIES. 
CdMsnvfMMUL  Law,  4;  Eqam;  FBAUDOuanr  OaKTwrsMOMi  Btuh 

17TB8,  1. 

REPEAL. 
See  OawBTiTUTioNAL  Law,  2. 

REPLEVIN. 
See  LrvANCT,  8;  SHiPFura^  8L 

REPRESENTATIONS. 
See  Insubancb— FiBx;  Sales,  9, 10. 

RESCISSION  OF  CONTRACTS. 

Bee  CovTBAcn,  3,  4,  8-11;  Equity,  4,  5;  Infanot;  Salbi,  lib 
Am.  Dae.  Toi..  US— M 


850  Inpsl 


8e6  Evii^MHUiy  9l 

BBSIDEKG8. 
See  DoMioiiii. 

HESULTINO  TRUSTS. 
See  Tkons  anb  TBusnoii  6-7. 

BKIBOSPBCHVB  LAWa 
Bee  OomnTDTioHAi.  L4w,  %  i. 

BBTUBK. 
See  EuBonoNBi  1. 

BBVEBSAL. 
OatMOUdt  Law,  IS;  JuMacnm,  6^  9,  10;  Mabhiaob  axd 
FftjuiMim  AiTD  PBAonci.  19.  20^  23;  Usuar,  L 

BEVOGAHON. 
Bee  AoaoTy  8;  Oim,  1»  S;  SuaaoEiwioy,  1;  Wnub  4-St 

BIVEBS. 
'  See  Waxirooubsb. 

SALES. 

L  Cm  PrnKnumo  Qmds  ov  Cbbdr  Knowiho  m  LnoLTBRnr  axd  Iv> 
ABiurr  TO  Pat  ii  nok  guilty  of  saoh  fmad  «e  will  ttvoid  theeele  if  he 
parofaeeed  withoat  the  preoonoeived  deeign  <d  not  peiyinig  lor  tbea. 
BidamU  v.  WoUb.  dlXI. 

t.  VSKDBB  PUBOHABINO  QOOSB  WITH  P&IOOKOBIVXD  DmOH  OV  VOT  PATIVO 

VOB  Tmoi  obtum  no  property  in  the  gooda.     Id, 
SL  QumiON  or  FsAUDUUDicr  of  Saui  ov  Ckx>M  u  voe  Ji«r.    /dL 
4  PBaooHCEinD  Disiqn  ov  sot  Patiho  vor  Ooou  PrnKnuiiD  itAr  am 
BrxDBirciD  by  a  reeele  of  them  at  aaaorifioe,  an  Mrignment  in  ineolveoi^ 
or  to  a  favored  creditor,  or  abeoonding  with  the  gooda,  or  other  oiroiui- 
atanoea.    Id. 
S.  WHiRxOwifXRovLABasQuAimTTovCosiriHBuLxSaLUiioABOcnBi 
a  certain  nnmber  of  bnahela  of  it,  and  the  vendee  paya  for  the  whole  of 
what  he  buys  and  takea  away  a  part  thereof,  leaving  the  reat  for  hia  cob- 
venience,  withoat  charge  for  storage,  in  the  vendor*a  atoce^  the  ptoperlj 
in  the  whole  of  the  com  add  paaaea  to  the  vendee,  and  ia  at  hia  riak. 
Waldrtm  v.  Cftoae,  60. 
9.  Saub  on  Condition  that  Ybndbb  mat  BsriTBir  CHAnsL  nr  SrBUurua» 
TiMB  Bboombb  Absoluts,  and  the  obligation  to  pay  the  price  beooiBaa 
nnconditional,  if  dunng  that  time  the  vendee  diaablea  himaelf  from  p»> 
forming  the  condition  by  sabetantially  injuring  the  cfaatteL    itay  v. 
Thompiont  187. 
y,  Whxbb  Pbbsonal  Pbopkbtt  is  Sold  to  bb  Paid  bob  whbn  Dblitbbb% 
aod  a  part  only  ia  delivered  onder  the  contract,  the  property  in  the  part 
not  ddivered  atill  remains  in  the  vendor.     Lew%9  v.  i2o«s^  49. 
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€r  htbefendiiknfljiiiitled  Mtoit     IMbnrif  t.  JTeAwn^ 
741. 
IL  IfiBB  BsnanonAnom  jls  10  Qoimroir  Goods  Sold  do  not  ooostitate 
*  wiimiij.    ItL 

UL  KflDMtM  OF  SfBCXAL  CimiOK  AMQKQ  OMBTAIIf  T»An»MI^  luklBg  OOOI* 

hmh  words  of  rspresentstlon  woids  of  wsRiaij,  is  not  sdmlMfhlSi  /dL 
IL  Iv  Aonov  ov  WAB&unnr  ov  SouvDims  ov  Hobsb,  TEBTomrT  ab  so 
SomnnrasB  of  Hobsi  by  witnesses  who  saw  tiie  horss  sboot  ths  tfano 
of  the  ssle^  sad  sspeeisllj  while  in  the  posiMsion  of  the  parohsser»  is 
oompstent  to  go  to  tho  jury  npon  thftt  qoostioiL    KwUamem  t.  'ITsmw; 

74a 
UL  Urov  Bekaow  of  WABXAjrar  of  SoujiDmss  of  Hob8%  pwrohsser  msy 

retain  horse  snd  rsoover  price  psid,  with  interest  from  the  time  of  the 

vetnzn*    itU 
SeeAonrcfT,  4,  6;  IUtlmbwts,  1,  >,  4;  Ck>iiixjoT  of  L4W8|  1;  ComKmjaaoan, 

1;  Dmsma;  KiaouioBs  Ain>  ADMxnsnuksom^  8;  Faoiobsi  Gaowi— 

Tdobb;  QvAMAjm,  6;  Ihfanot;  larsOTUsris   fisi^  80^  17*  M^  tl| 

SfAson  OF  VkAuss* 

SALVAGB. 
See  SniFFaro,  %  S. 

SGIBNTBR^ 
See  DaoEiTy  L 


SBOONDABT 

See  EviDiHO^  12. 


ii]H."(») 


SEDUCnOK. 

ABB   IMFBBaVATlOK   CojiCTlTUlB  Ko  Osm  OV 

In  behalf  of  the  party  sednoed.    Bop$t  T.  Ohiff  9i<L 
See  Masbiaos  and  Ditobo^  %  4k 

BENTENGB. 
See  Gbohnai.  Law*  It. 

SEBVAinB. 
See  ICASfsn  AHDSnTAiVi 

SERVICB. 
See  iKjuNomnmi  IL 

SBBVICES. 
See  BAiufXMTB»  1, 7* 

SEBVirUDES. 
See  BAsniXNifi^  lOl 

SBT-OFF. 
L  Havaob  fob  Bbbaoh  of  CoTBNAins  »  DixD  itAT  BB  Sst  Off  Ib  SB  a» 

Hon  of  a$mtmp$U  for  the  oonsideration,  where  the  aoMiint  of  snoh 
ages  is  to  be  aaoertained  by  mere  oalculation.    Drew  t.  TowU^  380l 
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t,  8ir-aw.-»A  ckim  for  vniMrtun  or  vnliqiiidaM 
aaedfi >— t pg    Id. 

See  BzaoinoBS  avd  ADMnnBiSAXOBi^  11» 

SHERIFFS. 
See  ExiooTioiiB,  1. 


SHOBE. 
See  Wa9Xbooubsk8»  2»  3»  0^  7* 

80VEBEIQNTY. 
See  FBAwaHTBiB;  Taxation;  WATmowmai 

SPEdFiC  PEBFOBMANCB. 

L  Spiamo  Pkbiobxakgb  will  not  bb  Gbabted  wlien  tlie  puty  app^jfiaf 
hat  omitted  to  execute  his  pert  of  the  contnct  at  the  appointed  tint 
though  not  notified  to  do  ao,  without  being  able  to  aMign  any  anffioiiBt 
justification  or  excuse  for  his  delay,  and  when  there  is  nothing  in  the  aetv 
or  oondnot  of  the  other  party  that  amounts  to  an  aeqnieseence  in  that 
delay.    Kh^  ▼.  Harrimm,  877. 

S.  Sfboifio  Pkbiobmanob  will  not  ai  Dbobued  to  AflBBT  Pabtt  Whs 
BAB  DxLATXD  payment  in  order  to  see  whether  the  oontiBct  woald  prove 
a  gaining  or  a  losing  bazgain.    Id, 

S»  Contract  must  bb  Mutual  to  Entitlb  Pabtt  to  Dbgbbb  iob  Spbouio 
PxBVOBMANCB.  Both  parties  must,  by  the  agreement,  have  a  right  ts 
oompel  specifio  performance.    Bodine  v.  CRadrng^  748. 

i.  Sfbcdio  Pbbvobmanob  will  not  v^  Dbgbebd  where  the  parties  them* 
idviss  haye  sgreed  npon  the  damages  for  the  breach  of  this  oontiM^  of 
haye  provided  the  means  by  which  sacb  damages  may  be  assartainrd.  /d. 

See  CoNTBACTS.  8. 


SHEBIFF^  SALB. 
See  Eajbuutionb. 

SHEBIFF'S  DBBD. 
See  BzBounoNB. 

SHIPPING. 

1.  Caboo  op  Suhxkv  ob  Abandonbd  Vessxl  m  not  "WBacxxDPtooPBBR;* 

and  the  provisions  of  1  N.  Y.  B.  S.  690,  sea  1,  regulating  kespiqg  i 

of  wreeked  property  for  its  owner,  do  not  Apply  to  ik    Baket  t.  Hoa^^ 

431. 

2.  SuNKXN  YxaiEL  OB  Caboo  n  Subjbot  or  Saltaob;  and  Hia  sslvorbasa 

lien  npon  it  for  compensation,  provided  the  place  where  tlie  nsone  of  H 
is  e£fected  is  within  admiralty  and  maritime  jnrisdietion.    Id. 

8.  LixN  GiTKN  bt  Mabitdib  Law,  vob  Salvaob,  mat  bb  Bboognibd  and 
protected  by  a  oommon-law  court,  in  replevin  by  the  owner  of  the  rm 
against  the  salvor,  without  proof  of  a  request  or  promise  to  pay.    /dL 

See  Common  Cabbibbs,  7;  Cqnbrtutional  Law»  S;  ImniBABOB— Mabooi 

PaBXNBB8HZP»  2;  STAXOTBfl^   1. 
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•  SPLTTTINa  DEMAND. 

See  Plbadxno  anb  pRAonoB,  6. 

STATUTE  OP  FRAUDS. 

1.  DxuvKBT  or  Abtiole  Sold  Takes  Contbaot  out  ov  Statdti  or  Fbaum. 
Houghialing  v.  BaU,  331. 

8.  EzisTEiffCK  or  DsuvEKT  OF  Goods  SumcixNT  to  Taki  Salk  out  or 
Statute  or  Frauds  is  a  question  of  fact  for  the  jury,  under  the  direo- 
tion  of  the  court.     Id. 

8.  Delivest — Statute  or  Frauds — Growing  Trees. — Where  one  person  by 
a  written  contract  sold  to  another  trees  growing  upon  the  former's  land, 
and  the  latter,  after  removing  certain  of  the  trees,  resold  the  remainder 
to  the  owner  of  the  land  by  a  parol  contract,  the  sale,  under  the  seven- 
teenth section  of  the  statute  of  frauds,  is  a  contract  for  the  sale  of  goods, 
and  the  purchaser  under  said  parol  contract  being  in  possession  of  the 
land  upon  which  the  trees  were  groining,  the  sale  eo  ingtanti,  by  force  of 
law,  gave  possession  of  the  trees  to  the  defendant,  and  the  delivery  was 
perfect.    Smith  v.  Bryan,  103. 

i.  Agreement  Void  in  Part  under  Statute  or  Frauds  is  not  necessarily 
void  in  toto.    Rand  v.  Mather,  131. 

&  Prokibe  to  Contractor  bt  Stranger  to  Contract  that  if  the  former 
will  proceed  to  complete  certain  work  the  latter  will  pay  him  for  the 
whole,  is  void  as  to  the  work  done  before  such  promise  was  made,  but 
valid  with  respect  to  the  work  done  afterwards.    Id. 

tt.  Burden  or  Proving  Statute  or  Frauds  or  Sister  State  is  upon  party 
relying  thereon,     ffoughtaling  v.  Ball,  331. 

7.  Statute  or  Frauds  applies  where  a  purchase  is  made  by  one  in  his  own 
name  and  upon  his  own  credit,  and  it  can  not  be  proved  by  parol  thai 
tiie  pnrohase  was  for  another's  benefit.    ffoUida  v.  Shoop,  88. 

STATUTE  OF  LIMITATIONS. 
Bulb  that  Whatever  Discharges  Debt  Nrcessarilt  Discharges  Deed 
in  Trust,  on  property  executed  to  secure  it»  does  not  apply  where  an 
action  upon  the  debt  has  been  barred  by  the  statute  of  limitations.  In 
soch  a  case,  the  creditor  may  proceed  to  foredose  the  mortgage,  notwith* 
standing  the  bar  of  the  debt  by  the  statute  of  limitations.  Bush  t. 
Oooper,  270. 

See  Adverse  Possession;  Co-tenanot,  3;  Eahemewts.  2-4. 

STATUTES. 

1.  Ohio  WATsa-ORArT  Law  Authorizing  Proceedings  in  Rem  aoainsi 
Vessels  is  merely  a  cumulative  remedy  given  by  statute  for  the  recov- 
ery of  a  claim  against  the  owner  himself,  and  was  designed  to  avoid  the 
difficulty  which  often  exists  of  ascertaining  and  proceeding  against  the 
owner  or  owners  in  person.     Thompson  v.  Steamboat  J.  2).  Morten^  658. 

Si  Legislature  can  not  Submit  Law  to  People  in  such  manner  as  to  make 
its  final  enactment  depend  on  the  popular  vote,  unless  when  specially 
anthorized  by  the  constitution.    Barto  v.  Himrod,  606. 

8ee  Adverse  Possession,  2;  Constitutional  Law;  Contracts,  6;  Exboy« 
tors  and  Administrators,  8;  Jurisdiction,  2, 3:  Railboads,  Is  Shipi 
riNG,  L 
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STOCK.  ^ 

8m  OmuMTUTAOKAL  Law,  8-K  17. 

STBEEXa  ' 

See  HxoHWATB. 

8UBB0GATI0K. 
8m  iNBtnLuics— Fibi»  81. 

SUBSCRIPTION. 

L   EHOAOIMSn  TO  SUBSGBIBB  VO&  BkNSFIT  OW  ABSOOIATIOV  is  KBOBKABIUr 

MxBi  PBOFoaAiiy  and  therefore  revocable  until  the  aiBOoiatiott  ia  fonnedf 
until  then  there  ia  no  one  to  acoept  the  proposal,  and  it  ia  withdrawn  by 
the  death  of  a  aabacriber  before  its  aooeptanoe.     Pkipp§  t.  J<me$,  708. 

t.  Association  havino  bxxn  Formed,  and  having  Contraotko  iok  Lot  ob 
BuiLDiKO  in  the  life-time  of  a  anbecriber,  and  with  his  exproaa  or  im- 
plied consent,  upon  the  faith  of  a  subscription  made  to  it  before  its 
formation,  may  recover  upon  the  subscription  either  fttun  him  or  his 
representatives.    Id. 

,8sa Constitutional  Law,  8-14,  17;  Eminxnt  Domaik,  %  8;  Tt^wi^^Af^  3^ 

SUPERIOR  COURTS. 
See  Injunctions,  9. 

SUPREME  COURT. 
See  Elections,  1. 

SURETYSHIP. 
L  SusEnss  OB  Indorsees  against  Whom  Judgment  has  rein  Rendered^ 

and  who  have  obtained  title  to  property  under  a  judgment  rendered 
against  them  in  an  action  of  trespass  brought  by  one  upon  whose  goods 
they  levied  by  mistake  as  upon  the  property  of  the  principal,  and  who 
have  sold  this  property  and  applied  it  to  the  satisfaction  of  the  judgment 
against  them,  may  enforce  contribution  from  co-sureties  in  a  proportion- 
ate amount  of  the  sum  applied  to  the  satisfaction  of  the  judgment  against 
them.    Achuan  v.  Miller^  663. 

S.  AcnoN  AT  Law  for  Contribution  from  Co-surety  can  Only  be  Sus- 
tained where  a  juat  and  equitable  ground  exists  therefor,  since  the  ri^t 
is  founded,  not  in  the  contract  of  suretyship,  but  is  the  result  of  a  gen- 
eral principle  of  equity  which  equalizes  burdens  and  benefits,  and  tho 
common  law  has  adopted  and  given  effect  to  this  equitable  principle. 
Ru89eU  V.  Failor,  631. 

8,  Contract  of  Suretyship  is  Accessory  to  Obugation  Contracted  bt 
Another,  and  it  is  of  the  essence  of  the  contract  that  there  be  a  sub* 
sisting  valid  obligation  of  a  principal  debtor.    Id, 

4.   CONTRIBXTTION  AGAINST  Co-SU&ETY  CAN  NOT  BE  CLAIMED  by  ft  SOrSty  whO 

voluntarily  pays  money  on  a  void  note.    Id, 
5.  Any  Dealings  by  Creditor  with  Principal  Debtor  which  amoonts  to 
a  Tariation  from  the  contract  by  which  the  surety  is  to  be  bound,  and 
which  by  possibility  might  vary  or  enlarge  the  latter's  liability  without 
his  consent,  operates  as  a  discluuge  of  such  surety.  Maykew  y.  Boffd^  lOL 

See  Qu  aranty. 
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8UKOE0N8. 
See  Parsiouin. 

8UKV1V0BSHIP.  ^ 

See  PABTNXBaBiP,  2-4 

TAXATION. 

L  KAZATuar  n  L«»hi.atiy»  Bight  and  Butt,  whieh  mnfl  be  exnoieed  hf 
the  legiekinre,  or  under  the  aathority  of  Uwb  peiri!  by  then.  Skmrp* 
iBtf  v.  Jfoyor  etc  of  Philaddphia,  759. 

S.  Powiyii  Lmiblatubx  with  Rbvebxnos  to  Taxatioh  is  LmmD  only 
by  wmr  own  diwsxetion.  For  the  abuse  of  it»  membera  are  aooomitftble 
to  nobody  bat  their  oonetitaents.    Id, 

t.  TAXAtioH  Means  Cxstain  Mods  of  Baisino  BsviHini  fob  Pobuo  Pub- 
POfiB  in  which  the  oommnnity  that  pays  it  lue  an  Interert.    The  right 
^  the  itate  to  lay  taxes  has  no  greater  extent  than  this.    Id. 

4.  AoT  or  Lbgiblatuss  would  mot  bx  Law  when  it  authoriieB  oontribatioiia 
to  be  levied  for  a  mere  private  porpoae,  at  for  a  porpose  whioh,  thoo|^ 
it  be  poblic,  is  one  in  which  the  people  from  whom  they  are  exacted 
have  no  interest.  The  act  would  be  bat  a  sentenee  commanding  the  pe> 
nodical  payment  of  a  certain  sum  hj  one  portion  or  dass  of  peoples 
The  power  to  make  each  order  is  not  legislative  but  Jadioial,  and  was 
not  given  to  the  legislature  by  the  general  grant  of  legislative  anthorily. 
Id. 

&  Tax  Law  ib  hot  Ukoohbtitutional  on  Gbounb  that  the  act  authdriass 
contribations  to  be  levied  for  a  pnblio  porpose  in  which  those  from  whom 
they  are  exacted  have  no  interest,  anless  it  is  apparent  at  first  Unsh 
that  the  community  taxed  can  have  no  possible  interest  in  the  purpose 
to  which  their  money  is  to  be  applied.  And  this  is  more  especially  true 
if  it  be  a  local  tax,  and  if  the  authorities  have  themselves  laid  the  tax  In 
puxsuance  of  an  act  of  the  legislature.    Id. 

6u  Biobt  or  Lbqislatubs  to  Tax  Pabticulab  Citt  fob  Looal  Imfbotb- 
mbht»  with  the  oonsent  of  the  local  authorities,  is  as  dear  as  the  ij|^t  ta 
lay  a  general  tax  for  any  purpose  wliatever.    Id* 

See  Constitutional  Law,  ll-13b 

TENANTS. 
See  Lakblobd  and  Tenant. 

TENANTS  FROM  YEAB  TO  TEAB. 
See  Landlobd  and  Tenant,  2. 

TENANTS  IN  COMMON. 
See  Co-txnanot. 

TENDER, 
flea  Oobvbaot8»  10, 11;  Tbusis  and  Tsonai^  1^ 

TIDELANDa 
See  Watebooubsks,  2,  8^  fl^  7. 
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TDIB. 
See  Gownuon,  S-& 

TITLE. 

flee  ADVXBra  Poflsnnoir;  Aobnot,  9,  10;  Equitt,  8^  7|  Bxbootbovb*  1i 

Faotobs^  1-49  7s  IiunironoNB,  3»  4;  Judomsnib,  7;  LARDXdOBD  aitd  Tbv- 

AHT,  1;  KiGOTiABLi  Instbumbnts,  22;  Rkcsivbb8»  1|  SauSv  2;  A»  7| 

Subettssif;  Tbb8P488»  0,  9:  Vxndoband  Vkivdbb»  1;  Wasbbooubu^ 

TOLLS. 
See  OonwiTUTioirAL  Law,  17. 

TREASURERS. 
See  OoBFOBATioys,  1,  2;  OincBS  ahd  OwncEttM, 

TRESPASS. 

1.  AvraoBiTT  TO  OoiaaT  Tbbspasb  car  vot  bb  Impubd.  MdCkf§  v.  Me^ 
Kawen,2lH, 

t.  Pabtt  iHTBNDDro  ToCoBfMiT  TBESPA88  ON  PiTBUo Lahds, and  Ivy  mlBteke 
oommitting  trespeas  upon  landa  of  private  individual,  ia  liable  for  neh 
ireapaas  in  penal  damages.    Perkins  v.  HtuHetnan^  243. 

8  Paxty  Suppobdio  Himsklf  to  bb  Citttino  Timber  ok  his  Own  Labi), 

bnt  by  mistake  catting  on  another's  land,  ia  liable  for  the  aotnal  damage 
done.    Id, 

4.  Damaobs  fOB  Sbpabatb  Tbbspass  ov  Okb  ov  Two  Bbrndabtb  can  not 
be  included  in  a  joint  jadgment  against  both*    Symonda  y.  Hall,  58. 

&  It  IS  Right  and  Duty  ov  Jubt,  in  AssBsaiNO  Damaobs  in  an  aetian  of 
treepaaa  for  an  assault,  to  consider  what  eflBsct  the  finding  of  trivial  dam- 
ages would  have  to  encourage  a  disregard  of  the  laws  and  diataxbasoee 
of  the  public  peace,  and  it  is  not  error  for  the  court  to  ao  instmot  them. 
Beach  v.  Hancock^  373. 

0.  Onb  Elbotinq  to  Pboobeo  in  Trbsfass  OB  Tboybb  fob  Takdio  OB  Con- 
TBBSION  of  personal  property  abandons  his  property  to  the  wrong-doer 
at  that  lime  and  proceeds  for  its  value;  so  that  when  Judgment  la  ob- 
tained and  satisfaction  made,  the  property  is  Tested  in  the  defendant  by 
relation  as  of  the  time  of  the  taking  or  oonversion.  Aehaon  v.  MiUert 
663. 

7.  RuLB  THAT  No  CoNTBiBUTiON  LiBS  BETWEEN  Tbbbpassbbs  applies  Only  to 

cases  where  the  persons  have  engaged  together  in  doing  wantonly  or 
knowingly  a  wrong.    Id, 

8.  Ck)NTBiBunoN  Lies  betwbbn  Tbbspassebs,  where  one  of  several  persons 

who  join  in  performing  an  act  which  to  them  appears  to  be  right  and 
lawful,  but  which  proves  to  be  a  tort,  has  paid  the  amount  of  the  damage. 
Id. 

9  Titlb  ov  Goods  is  Tbanspebbed  to  Defendant  upon  Rbooybbt  ib 

Tbbspass  ob  Tboveb  l^  the  plaintifif  of  the  value  of  the  speoifio  chat- 
tela  of  which  the  possession  has  been  acquired  by  tort.    Id. 
gee  BzBounoNs,  1;  Injunotions,  3;  Master  and  Servant,  1|  Subbttehif.  L 
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TlbOVER. 

Dnum  AMD  BKfUBAL  ABB  QVLT  EviDBHOB  OP  OOHfBlMUir|  tllflj  do  BOl 

OQBiCitate  a  ouufawton  if  tba  parfy  has  not  tba  power  of  oompManna, 
Cbrr  T.  CImv^  MS. 

Sea  Faoiobs,  8;  ImrABcnr,  Z-6;  TBB8P4fl%  <l»  k 

TRUST  DEEDS. 

I.  Taxm  Deed  Madb  st  Woman  Intxkdiko  Mabbiaob,  Sbtilxvo  ho 
Lahimi  so  as  to  provide  for  her  sapport  during  life,  and  for  the  ednoation, 
maintenanoe,  eto.»  of  any  children  of  the  intended  marriage,  or  if  none^ 
then  with  remainder  to  other  penone  named,  Teeti  an  equitable  intereel 
in  the  ehildren  when  born,  which  can  not  be  diveeted  by  a  eabsequent 
oonTeyanoe  made  by  the  mother  (the  grantor  in  the  troet  deed)  and  the 
tniatee.     Wright  v.  Miller,  438. 

S.  Ck)2ffYSTAKCB  BT  Qbaktob  IN  Tbubt  Dkbd,  AND  TBxnaTXB,  of  landt  settled 
in  trust,  is  a  fraad  on  the  beneficiaries  in  remainder  named  in  the  trost; 
and  equity  will  entertain  a  suit  in  their  belialf  to  oanoel  it,  notwith- 
standing that  they  were  unborn  when  the  trust  was  created;  that  the 
time  has  not  yet  arrived  when  they  are  to  enter  on  the  enj<^yment  of  the 
remainder;  and  that  the  oonveyanoe  was  made  under  aathotity  of  a  da- 
ana  of  oonrt  (fraudulently  obtained).    Id, 

See  Sxatutb  op  LzmzATioin. 

TRUSTEE  PROCESS. 
See  ARAOHifBNn;  GoexB. 

TRUSTS  AND  TRUSTEES. 

U  Wobds  nr  Wnx.  Bzpbbwivx  op  Dksibk,  RaoomcBinuTioir,  abi>  Ckmn* 
VMsam  are  not  words  of  teehnical  but  of  common  parlance,  and  are  not 
prima/ade  snffideot  to  convert  a  devise  or  bequest  into  a  trusty  and  the 
old  Roman  and  English  rule  on  this  subject  is  not  part  of  the  oommon 
law  of  Pennsylvania.    Petmock'a  Estate,  718. 

IL  Wobds  op  Dbsibb,  RaooMMSKDATioN,  and  Conpzdbnob  nr  Will  mat 
Amount  to  Deolabation  op  Tbust,  when  it  appears  from  other  parts  of 
the  will  that  the  testator  intended  not  to  commit  the  estate  to  the  devi- 
see  or  legatee,  or  the  ultimate  disposal  of  it  to  bis  kindness,  Justice, 
or  discretion.    Id. 

%  Hbbx  Wobds  op  Dbubb,  Rioommbnbation,  and  Gohudbhob  nr  Wnx 
Cbbatb  No  Tbust.  The  testator  willed  to  his  wife  his  real  estate 
••during  her  natural  life,"  and  his  "  personal  estate  of  every  description 
^  *  *  absolutely,  having  full  confidence  that  she  wiU  leave  the  surplus 
to  be  divided  at  her  decease  justly  among  my  chfldren.**  By  this  will 
the  absolute  ownership  of  the  personal  property  of  the  testator  is  given 
to  hia  widow,  with  an  eicpreseion  of  mere  expectation  that  she  will  use 
and  diqpose  of  it  disorseUy  as  a  mother,  and  no  trust  is  thereby  Greated. 
Id. 

4b  Jmtekt  ow  Sbbtlbb  nr  C^bkatiobop  Tbpst  must  BBCaBBiro  praoEpfiCT 
unless  it  contravenes  some  pablio  policy  of  the  law.     Wrigki  v.  MtUer,  438. 

§k  To  Establish  Rbsxtltino  Trust  bt  Pabol,  there  must  be  the  deareat  and 
noat  indisputable  proof  that  the  purchase  was  made  for  the  party  claim* 
laigaach  trust,  and  the  purchase  money  paid  by  him.    BolUda  v.  5Aocp,8& 


8S8  Indel 

H  Bnuqfnan  Amt amoks  will  hot  Attach,  bt  Bnjnov  a  lepiHI^g 
to  tha  orig;iiial  pmrhawi,     /d. 

7.  AfTKE  PUBCHABB  WITH  TaXTT^  OwH  MoHBTQB  CSBBDO^  ft 

tender  or  reunlmrMiiM&t  by  another  may  be  evidflnoooC  aoBM  other 
traot^  or  the  ground  of  eome  other  relief,  bat  ean  not  bj 
eObot  prodnoe  a  reeoltiqg  trust.    ItL 
flee  BABKBonor  abd  lMaoLVBBor»  4,  6;  GiiABiZABUi  Ui 

WlLL8»S. 

UNINCX>BFO&ATSD  SOCiJfiliJHL 
fleeGQBraLATioBa,  2-6i  Subkbiptiok. 

U8AGB8. 

BmWAmomtZi  Ibbobabob— Fob,  1»  10^  lltSSi  8^LBi»10|Wi 

11,12. 

USB  AND  OCX?UPATIOK. 
See  Labdlobd  abd  Tbbabt,  t. 

USES. 
See  Gbabitablb  Ui 


USURY. 

L  VmnsT  ob  Oisbb  Illboalitt  in  Qbugaxion  ib  Kg  Dbibbbb  to  Gbb^ 
iTOB*8  Bill,  brought  by  a  judgment  creditor  to  enforoe  eetitfictioii  of  hit 
judgment  recovered  npon  snch  obligation.  The  judgment  can  only  be 
impeached  npon  a  direct  proceeding  brooght  to  revene  or  annid  \L 
Bank  qf  WooOer  v.  Steven$,  619. 

S.  NoTB  Takbk  bt  Bank  is  Von>  fob  Usubt  when  more  than  the  into  par 
ooit  allowed  by  its  charter  is  taken  or  reeenred.  RumeU  v.  Atfor,  6S1. 
See  AsBioNMBNT  fob  BBNBnr  of  Gbbditobb,  1. 

VENDOE  AND  VENDEE. 

L  Bquxtablb  Titlb  Abisino  out  of  Contract  fob  Salb  of  Lahd  is  a  de- 
fense where  law  and  eqnity  are  blended  to  an  action  institated  to  leoorcr 
the  poeseBsion  of  the  land.     Tibeau  v.  Ttbeau,  329. 

S.  Ck>NTBAcr  FOR  Sale  of  Land  under  Which  Pubcrasb  Movxy  has  bed 
Paid  and  possession  delivered  is  a  good  defense  to  an  action  by  the 
grantor  to  recover  the  possession  of  the  land  or  of  the  title  deeds  deliv- 
ered.   Id, 

S.  Vendor  and  Vendee  do  not  Stand  in  Relation  of  Mortoaoeb  avp 
Mortgagor,  so  that  in  equity  the  vendee  will  have  the  same  time  to  pe^ 
form  that  is  given  to  a  mortgagor  to  redeem.    Kirby  v.  HarriMn^  677* 

L  Outstanding  Titles  or  Incumbrances  Purchased  in  bt  Vekdob  ob 
MoBTGAOOR  inure  to  the  benefit  of  the  vendee.    Bush  v.  Cooper,  870. 
See  AoBNOT,  8-10;  Contracts,  1,  3;  Covenants;  EsfOPPBL,  S. 

VENUE. 
See  Criminal  Law,  1»  Z, 
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TXBDICr. 
Am  OmmuL  LiW|  10-lSi  FkuuD,  1;  Mjuouob  asi>  Dnoao^  t|  >laA» 

ONiAnPBAOTioiy  17»  18»  29^  lOi 

VKSSEUS. 
8m  PABzraBSBir,  2;  SmpForo;  8xASimBl»  L 

VESTED  BIQHXa 
8m  Oovbxitdtional  Law,  %  9l 

VOLUNTEEBa 
See  EviBBNOiy  8. 

WAIVER. 
Bee  Hmotubli  lN8iBUitX2in»  7|  KofO^  h 

WAREHOUSES. 
8m  Bailmihtb,  1-4;  NsGuoBrai*  Sb 

WARRANTY. 
8m  Aonror,  6;  Ltbuaanob— Fibs;  8alm»  S-UL 

WATERCOURSES. 

L  Br  CknofOH  uaw,  Pbopub  havs  Right  to  Fish  ik  Sba  ob  CSbbbu,  or 
anus  thereof,  m  &  poblio  oommon  pucary,  and  oaa  not  be  leatrained 
from  exercising  this  right  except  in  thoee  places,  creeks,  or  natigablt 
riyera  in  which  either  the  king  or  some  particular  subject  baa  acquired 
a  proprietary  interest,  exclusive  of  such  common  liberty.  MaulUm  y. 
L<Uey,57. 

IL  8B0BB8  or  SxA  AND  Naviqabui  Riybbs,  wiTHm  Flux  anb  Rbtluz  oi 
Tma,  belong  prima  fade  to  the  king,  and  may  belong  to  a  subjeot; 
but  the  juB  pnvaium  of  the  proprietor  is  subject  to  the  /us  pttbUeMim 
which  belongs  to  the  king's  subjects.    Id, 

t.  Whatbybb  Right  Kino  bt  his  Pbebooatiyb  had  nr  Shobbs  or  Sba 
and  of  navigable  rivers,  he  held  as  a  jtu  publicum  in  trust  for  the  bene- 
fit of  the  people  for  the  purposes  of  navigation  and  of  fishery.    ItL 

4.  Couuov  Right  or  Fishbbt  is  Clbablt  Rksbbybd  and  Pbisbbybd  for 
the  king*s  subjects  by  the  saving  clause  of  the  grant  from  Charles  I.  to 
Sir  Ferdinando  Gorges  of  the  province  of  Maine.  This  proviso  exhibits 
a  general  intention,  not  only  to  preserve  to  the  people  their  common 
right  of  fishery,  but  to  afford  unusual  facilities  for  its  exerdse.    Id. 

6»  Tttlb  to  Shobb  Agquibbd  bt  Rita  run  Pbotbibtob  undbb  Colonial 
Obdinanob  or  1641  does  not  destroy  the  oommon  right  of  navigation  or 
of  fishery  thereon.    Id. 

0.  Comf ON  Right  or  Fishibt  LraLUDn  Fuhbbt  or  Glaio  and  the  ri^l 

to  dig  for  the  same.    Id. 

1.  Fact  that  Pabtt  has  bbbbt  Aooottombd  iob  Bust  Thabs  to  Dw 

Clams  on  a  certain  flat,  subject  to  the  flux  and  roflnz  of  tbetid%ii  boI 
•vldeBM  that  be  liaa  any  exdusive  right  therein.    Id. 
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8.  Statb,  BiFBanDRraro  Paoru,  mat  BMOChutm  Oommos  Bnaos 

priyilegM  of  fishing,  and  an  act  of  fha  kgialatare  intandad  t»  pnAmi 
and  farther  such  rights  is  vaUd.    Id, 

9.  DooTEiMB  or  ENouaH  Coiocok  Law  nr  KxLAnoir  to  Navigablb  Wi 

can  aid  our  American  oonrts  very  little  in  the  conaidemtion  of  this  qi 
tion,  as  we  have  no  navigable  streams  within  the  oommon-law 
tion  of  that  term.  Kor  can  the  common-law  doctrine  as  to  rivers  not 
navigable,  yet  public  highways  from  their  adaptation  to  public  nao,  be 
fully  and  liberally  adopted  by  us.     Moore  t.  Sanbome^  209. 

10.  At  Common  Law  Thosb  Rivbbs  Oklt  abb  Subject  to  Sbbtitudms  <v 
Pdblio  Imtebbsts  which  are  of  common  or  public  use  for  carnage  of 
boats  and  lighters  and  for  transportation  of  property,  and  which  wen 
susceptible  of  use  by  the  public  generally  for  navigation.  Their  adapta- 
tion  to  a  particular  use  by  iudividuals  in  the  course  of  their  trade,  bat 
not  to  general  use,  would  not  constitute  them  public  highways.     Id, 

11.  In  United  States,  Pubuo  Riout  to  Usb  of  Rivbbs  fob  Tbansfobxa- 
tion  Purposes  does  not  depend  upon  custom  or  general  use,  but  this 
right  exists  upon  all  streams  upon  which,  in  their  natural  state,  thece  is 
capacity  for  valuable  floatage,  irrespective  of  the  fact  of  actual  pnUio 
use  or  the  extent  of  such  use.    Id, 

12.  Fact  that  Floatable  Strbam  has  not  bbbn  Used  bt  Pubuc;  or  has 
been  used  only  by  persons  following  a  particular  occupation,  can  not  d^ 
prive  it  of  its  public  character.  In  the  new  states  of  the  Union,  ftora 
necessity  and  the  very  nature  of  things,  usage  and  custom  can  not  be  tha 
foundation  of  the  public  right.    Id, 

18.  Easement  Exists  in  Favor  of  Pubuo  upon  Fbbsh-watxb  Rivbb  ob 
Stream,  if  such  stream  is  inherently  and  in  its  nature  capable  of  being 
used  for  the  purposes  of  commerce,  for  the  floating  of  vessels,  bcai^ 
rafts,  or  logs.  This  leaves  to  the  owners  of  the  beds  of  such  streams  sU 
modes  of  use  not  inconsistent  with  said  easement.    Id. 

14.  Capacity  of  Stream  to  Float  Boats  is  No  Cbitebion  of  the  existenos 
of  a  public  easement  upon  it  for  the  purposes  of  transportation.  His 
servitude  of  the  public  depends  rather  upon  the  purpose  for  which  the 
public  requires  the  use  of  its  streams  than  upon  any  particular  mods  of 
nse;  hence,  in  a  region  where  the  principal  business  is  lumbering,  or  the 
pursuit  of  any  particular  branch  of  manufacture  or  trade,  the  publio 
claim  to  a  right  of  passage  along  its  streams  must  depend  upon  their 
capacity  for  the  use  to  which  they  can  be  made  subservient.    Id, 

15.  Easement  of  Public  fob  Tbanspobtation  Pubposbs  over  a  stream  it 
not  destroyed  because  such  stream  can  not  be  used  for  that  purpose  at  sa 
ordinary  stage  of  the  water  at  all  seasons  of  the  year.  It  ii  a  capad^ 
to  meet  the  public  necessity  which  furnishes  the  true  test.  It  is  a  vsla- 
able  rather  than  a  continual  use  which  determines  the  publio  xighib    /(i. 

See  Constitutional  Law,  3;  JuBisDicnoir. 

WAYS. 

See  Easements. 

WILIS. 

L  TwgTATOB  Nbbd  not  Dbclabe  to  Witnesses,  nob  ^bbd  Toby  Kirow, 
that  the  instrument  which  they  attest  at  his  request  is  his  wilL    Itii 
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it  lliai  he  knowi  WBftt  the  instrameiit  is.    Ko  fonukl  pnbUofttioo 
or  dedaritioii  thftt  it  le  hie  will  is  required.    O^bom  v.  Cook^  166. 
Z,  Bbqubst  to  Mabbixd  Woman  will  not  bs  Defeated  bt  Bsason  or 
T^^htm  of  the  hoefaMid  ia  proeecutang  her  daim  to  the  Hune.    Block  t. 

Wka^l    A94 

3.  Whsbx  Will  Dibeoted  that  ADyANOUfXNT  ahonld  be  deemed  a  pert  of 

the  reeidae  of  the  estate  for  the  purpose  of  distribntion  among  the  lega- 
tees, and  that  the  sum  advanced  shonld  be  dedaoted  from  the  share  of 
the  child  adveiioed,  it  was  held  tiiat  it  was  an  iatentioii  to  designate  the 
mode  of  distribntion  in  order  to  secnre  perfect  equality  among  the  lega- 
tees.   Id, 

4.  Advanobment  as  Such  Kevol  Dbawb  Iktbbbst.    Id. 

9.  Where  P.  Made  AasioNMSNT  ov  Pebsonaltt  in  Tkust^  for  the  benefit 

of  his  minor  children,  and  delivered  the  same  to  the  tmstee,  and  after- 
wards made  bis  will,  giving  his  wife  one  third  of  his  personal  property 
and  her  dower  in  his  real  estate,  held,  that  testator's  wife  had  no  right 
to  share  in  the  property  mentioned  in  the  trust.  Sanborn  v.  Ooodhtu^ 
398. 

6.  Will  can  mot  be  Cobrectxd  bt  ESvidenoe  ov  Mistake,  so  as  to  strike 

oat  the  name  of  a  legatee  and  insert  that  of  another  inadvertently 
omitted  by  the  drawer  or  oopyer;  for  there  can  bono  revocation  or  alter- 
ation of  a  written  will  of  personalty  without  the  statutory  forms,  and 
the  disappointed  intention  has  not  these  forms.     YcUe8  v.  Cole,  602. 

7.  Will  is  not  Revoiled  bt  Any  Act  of  Spoliation  ob  DssTBUonoN  not 

deliberately  done,  animo  revoeaaidi.     White  v.  Ccuten,  586. 

8w  Whebe  Revocation  or  Will  is  Attempted  bt  Bdbnino,  there  must  be 
a  present  intent  on  the  part  of  the  testator  to  revoke,  and  this  intent 
most  appear  by  some  act  or  symbol,  appearing  on  the  script  itself,  so  that 
it  may  not  rest  upon  mere  parol  testimony,  and  if  the  script  is  in  any  part 
burned  or  singed,  it  is  sufficient  to  revoke  the  will.    Id. 

Ol  Will  is  Revoked  bt  Buknino  where  the  testator  threw  it  into  the  Gn 
with  the  intent  to  revoke  and  destroy  it,  and  after  he  had  turned  away  his 
wife  took  the  paper  from  the  fire  secretly  and  concealed  it;  and  the  testa- 
tor up  to  the  time  of  his  death  thought  the  will  was  destroyed,  and  so 
frequently  expressed  himself,  the  script  having  been  burned  through  in 
three  different  places,  the  outside  scorched,  and  the  edges  of  the  papei 
singed,  although  no  word  or  letter  of  the  writing  was  in  any  manner  de- 
stroyed or  obliterated.    Id, 

10.  Dbcbbe  D18MIS8INO  Bill  Filed  to  Set  Aside  Will,  because  its  be- 
quests were  contrary  to  statute,  does  not  estop  the  heirs  from  contest- 
ing the  probate  of  tlie  will  on  the  ground  of  defect  of  execution.  Mcuom 
V.  JMon,  616. 

See  Chabitablb  Uses,  2;  Qnra^  8;  Tbcsts,  1-^ 

WITNESSES. 
t.  QpiarioiiB  or  Witnesses  abe  Admissible  if  the  connection  between  the  faot 

and  its  experienced  consequences  lies  within  the  limits  of  some  art  or 

science,  and  the  witnesses  are  skilled  in  such  art  or  sdenoe.    Hartford 

P.  I,  Co,  T.  Harmer,  684. 
%  Witness  can  not  Refuse,  on  Cboss-examination,  to  Answsb  Question, 

on  the  ground  that  it  will  criminate  him,  if,  with  knowledge  of  his  priv- 


86S  IRDXX. 

1m  em  aoi  Tolmitailj  sMe  a  pwiof  a 

M  to  tiM  iwidaa.    JMwt.  Plerw,  102. 

ti  laABUw  QuMfnur  n  Om  Wkicb  IHaaanx 

«r  iriuoh  twkMl^—  a  malaritl  fMt»  and  adodfti  «C  a  rfofb 
afliuiaiiia,    StringfiBam  y.  tHait,  Wf. 
L  Wm—  Quawnm  Ijuddw  nr  ¥tam  m  Amkmo  wMeh 

r,i*akMiUbaaUo««d.    id. 
Bm  Bfuwui^  4|  IwomaiHw   Tm,  S6|  Wniib  !• 

WBBGK& 

WBira  OFBBB0& 
8t»<knmui.  Law,  IS;  Quo  Wl 
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